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PEEFACE. 


The present volume contains a collection of the Judgments of the 

Judicial Committee of Her Majesty’s Privy Council on Indian 

Appeals, in continuation of those printed in my two previous 

volumes; and includes the very last judgment delivered by their 

Lordships at the close of their last Session. Some of the 

earlier judgments appeared in my “Weekly Beporter;” but the 

great majority of the judgments now published have been placed 

at my disposal by the Begistrar to the Privy Council, to whom 

I take this opportunity of tendering my best acknowledgments* 

, « 

for his kindness and courtesy. * 


October, 1880. 
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s. 35. Bee Hindoo Law (Inheritance) (12). 
Act IX of 1872. 
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s. 20. Bee Contract (2). 
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Admission, Bee Evidence (2). 

Adverse Possession, 

Bee Alluvial Land (2) (4), 

See MalgoOZAR, 

See Onus Probandi (3). 

Agreement, Bee Contract. 

Alluvial Land. 

(1) Wfiere land which has submerged re-form 
and' can be identified as paving formed part of 
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particular estate, the owner of that estate is entitled 
to it* — 56, 260. 

(2) The doctrine in Lopez s case (that lands re- 
formed upon old sites belong to the original owners) 
cannot be taken to apply to land in which, by long 
adverse possession or otherwise, another party has 
acquired an indefeasible title. — 485. 

(3) Although, in the case of wandering and 
navigable streams, the bed of the river may be said 
temporarily to belong to the public domain, . that 
state of things exists only while the water continues 
to run over the ground. — Ibid. 

(4) The right of the original proprietor to reclaim 

land which has been diluviated and has re-appeared, 
is subject to the claim of another landed proprietor 
who, after the first re-appearance of that land, has 
obtained adverse possession, and has retained such 
possession for more than the period of limitation, 
namely, 12 years. — 681. < _ 

(5) In the absence of proof of a clear and distinct 
usage, the Privy Council were of opinion that there 
was no sufficient evidence to justify the finding of 
the High Court that the settlements made with the 
plaintiffs, though temporary, were made on the 
basis that the river Gunduck was the boundary 
line not only of the two zillahs Sarun and T-irhoot, 
but of the estates appertaining to those districts ; 
but that the land in dispute was settled with 
plaintiff’s ancestors as the proprietors of alluvion, 
and had become an increment to their estate by 
gradual accretion under Beg. XI of 1822 s. 4 
cl. 1.— 670. 

(6) There is no obligation on the part of Govern- 

ment to assess permanently land which becomes an 
increment to an estate by gradual accession under 
the above clause. Hor does a temporary assessment 
reduce to a temporary estate, or to an estate of a 
limited and temporary character, the interest of the 
holder in the accretion, which was permanent, as 
being an increment to an estate which was perma- 
nent ; but it merely fixes the period during which 
the increment should be subject to the revenue 
assessed, so that the Government at the expiration 
of the settlement might be able to raise it according 
to the value of the land. — Ibid. r 

r-1 7) Where, when a chur was settled by the 
Government with the defendants as an accretion to 
lands belonging to them, and on the expiration of 
that settlement the Government re-settled it with 
them, and included the lands now in dispute (which 
''were found to have formed in the bed of the river) 
r as part of the said chur in the new settlement : 
HELD that, even if the Government could not, in 
consequence of Act IX of 1847, include these lands 
with the chur without a new survey, they were 
entitled to , take possession of them as lands which 
originally formed* as an island, and were at their 
first formation surrounded by water which was not 
fordable, and to oust the plaintiffs who were tres- 
. passers, and to put the defendants into possession. 

. -43& „ , 

AKOBsmAL Property. 

■ - ' ’ decree for money having been obtained 

-^-pdoo governed by the Mitaeshara law, 
Bwhereby he had mortgaged his im- 
' ’ he .same was attached. Prior to the 
* judgment debtor died ; and his 
“ 1L ‘ a ~~ > on filing a petition of ob- 
ed to a regular suit. In a 
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notice, actual or constructive, thereof, and therefore 
to have purchased with knowledge of plaintiffs' 
claim, and subject to the result of the suit to which 
they had been referred ; and that, -as regards the 
judgment debtor’s undivided share in the estate 
sold, whether or not his own alienation was valid 
by tne Bengal law, it was capable of being seized 
in execution, and that the effect of the execution 
sale was to transfer the said share to the purchasers, 
the execution proceedings having at the time of the 
judgment debtor's death gone so far as to constitute 
in favor of the execution creditor a valid charge 
thereon which could not be defeated by the judg- 
ment debtor’s death before the actual sale. — 580. 

See Joint Hindoo Family. 

Appeal. 

See Arbitration (1 ). 

See Practice (2). 

See Privy Council (1). 

See Special Appeal. 

Arbitration. 

(1) A suit having been referred by the District 
Judge to — , the arbitrators made their award, and 
the Judge passed a decree in conformity ^ there- 
with. That decree on appeal was set aside for 
irregularity, the award having been signed by the 
arbitrators separately, and ten days not having 
been allowed for objections ; and the case was 
remanded with a view to these defects being cured. 
On remand one of the arbitrators in a letter to the 
Judge tendered his resignation, but was induced 
to withdraw it. The award was then properly 
signed, and, after objections heard, duly adjudi- 
cated upon under Act Y1II of 1859 ss. 824 and 
325. A decree was then passed : HELD that no 
appeal lay from this decision to the High Court, 
and a fortiori none lay to the Privy Council.— 
145. 

(2) Held that the arbitrator who first tendered 
and then withdrew his resignation, did not formally 
divest himself of his character of arbitrator, and 
was therefore not functus officio when he signed 
the award. — Ibid . 

(3) On an application under Act Till of 1859 
s. 327 to have an award filed in Court, it was held 
that the word 44 award ” as used in the plaint must 
be taken to include the whole document scheduled 
to the plaint, i.e., the formal judgment as well as 
the decree $ also that the earlier Sections of the 
Act are not incorporated into s. 327 as they are 
into s. 326, and that the words “ sufficient cause ” 
in s. 327 should be taken to comprehend any sub- 
stantial objection which appears upon the face of 
the award, or is founded on the misconduct of the 
arbitrators, or on any miscarriage in the course of 
the proceedings, or upon any other ground which 
would be considered fatal to an award, on an appli- 
cation to the Courts in England. — 342. 

(4) Both parties having agreed to the appoint- 
ment of arbitrators to determine their rights under 
a will, the Privy Council refused to allow the appel- 
lant to take the objection that it was miscarriage 
on the part of the arbitrators to make their award 
without having had the whole of the will before 
them, after the award had been made and on the 
application to file it. — Ibid. 

Assignment. 

See Decree- (1). , . 

See Endowment (13). 

Attached Property. 

See Guardian, , 

See Limitation (7). , , 

Attachment. ‘ r ' 
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against the attaching creditor and those who claim 
under him. — 755. 

See Mesne Profits (6). 

See Onus Pr*bandi (2), 

See Privy Council (17). 

See Sale (6) (7). 

Auction Purchaser. 

See Ancestral Property. 

See Joint Hindoo Family (1) (4). 

See Limitation (10). 

See Mesne Profits (6). 

See Principal and Agent (1). 

See Review (2). 

See Sale (7) (9). 

See Sheriff’s Sale (1) (3). 

See Vendor and Purchaser (2) (3). 


Bahrulia Glan. See Hindoo Law (Inheritance) 

( 12 ). 

Banker. See Evidence (3). 

Benamee, , 

See Possession (3). 

See Sale (1) (3). 

See V end or and Purchaser (1). 

Bheel. See Fishery (Right of), 

Bhownuggur (Tiiakoor of). See Jurisdiction (2). 
Bill of Exchange. 

An accommodation acceptor was held not re- 
leased from liability by the drawer’s payment of 
interest in advance with his (the accommodation 
acceptor’s) knowledge and consent, — 760. 

Birt Tenure. 

See Mortgage (12). 

. ‘ See Oudh Sub-Settlement (3) (4) (6). 
Boitakhana. See Residence. 

Bona Fiber. 

See Endowment (11) (12). 

See Gift (I). 

See Government Paper (1). 

See Limitation (4) (12). 

See Mesne Profits (1), 

See Mortgage (11). 

See Onus Proban di (1). 

See Uberrima Fides. 

Bond, 

Inf the absence of satisfactory proof of fraud or 
mistake, every presumption ought to be made, in 
favor of statements Contained in a — which was 
deliberately entered* into and has been acted upon 
for many years, — 222. 

See Limitation (6). 

See Sale (2). 

Boundary. 

See Alluvial Land (5). 

See Privy Council (8). 

Bromuttue. See Declaratory Decree (2), 
Brother. 

See Brother’s Son. 

See Hindoo Law (Inheritance) (6). 

See Joint Hindoo Family (11) (15). 
Brother’s Son. See Hindoo Law (Adoption) (8). 
Bundhoo, See Hindoo Law (Inheritance) (2). 

But w area. See Partition (2). 


Cancellation: , 

See Declaratory Decree (6). 

See Belief (2). 

See Will (5). ' 

Cause of Action.- 

See Limitation (2) (17). 

See Mortgage (5). 1 • 

See Practice (13). 

* See Bes Judicata (1). , 1 
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the Presidency towns or the Mofussil), yet contracts 
of this character ought under certain circumstances 
to be invalid as being against public policy. — 361. 

Chhedra Ba j. See Hindoo Law (Inheritance) (17). 

Chillaree.— 12. 

Civil Procedure. 

See Act VIII of 1859. 

See Act XXIII of 1861. 

Cognate. See Hindoo Law (Inheritance) (2) 

Collector of Bevenue. 

See Jurisdiction (4). 

See Timber (3). 

Commission. 

See Manager (1). 

See Partnership (1). 

Company. 

Batification by — of acts done by the Directors 
in excess of their authority, cannot authorize them 
to do similar acts in future. Notice of reports to 
be presented at half-yearly meetings, — 394. 

See Partnership (1). 

Compromise. 

A — made by a father as guardian of his minor 
daughter, to his own advantage and her prejudice, 
was set aside on the ground that she was not suffi- 
ciently represented. — 41, 

See Contract (2). 

See Mesne Profits (4). 

See Privy Council (4). 

Concealment. See Contract (2). 

Conditional Sale. 

See Contract (2). 

See Mortgage (4) (11). 

Confiscation. See Oudh Estates (1) (12). 

Consent. 

See Acquiescence, 

See Endowment (7). 

See Guarantee. 

See Hindoo Law (Adoption) (2) (7) (9) (15), 

See Joint Hindoo Family (16). 

See Jurisdiction (3). 

See Limitation (12). 

Construction. 

(1) Of “ substantial” in Beg. VIII of 1819 s. 8.— 

72. * 

(2) Of “ defect in procedure ” in Act XX of 1803* 

s. 88.— 170. v 

(3) Of “cause of action” in Act VIII of 1859 
s. 2. — 213. 

(4) Of “award” in an arbitration plaint under 
Act VIII of 1859 s. 327.-342. 

(5) Of “sufficient cause” in same Section. — 342. 

(0) Of “nothing in the preceding Section shall 

apply to a judgment in force at the time of the 
passing of the Act” in Act XIV of 1859 s. 21. 
—423. 

(7) Of “may” in the same Section.— 423. 

(8) Of “Court of Highest Civil Jurisdiction in 
anv province” in Act II of 1863. — 427. 

(9) Of latter part of s. 35 Act Till of 1871.— 438. 

(1 0) Of “ charge on the inheritance of any estate” 
in Act XIV of 1859 s. 1. cl. 3 3. — 617. 

(1 J) The — of an ambiguous stipulation in a deed 
maybe governed or qualified by a recital, except 
where the intention of the parties is clearly to be 
collected from the operative part of the instrument. 
—742. 

See Costs (2). 

See Custom. 

jS& Endowment (19). 

See Grant. 

See Hindoo Law (Inheritance) (13). 

See Hindoo Widow (2). 

See Lease (4). 

' See Limitation (13). 

Mesne Profits (3). 

f^MOKURRUREE. 

‘ See Partnership (1) (4) (5). 

See Pott&h (J ). ■ : 

,■ 'i^BEKlDENCE ( 1 ). ■' - 

. ■■ Ae«-.Wlii (2) (5).. - i . 
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Contract. * . , , J , 

( 1 ) Held that it would not be equitable to uphold 
an ikrarnamah executed by three young men in 
favor of their uncles and cousins, whereby they 
parted with half of their property, and executed 
without any consideration and very shortly after 
they had come to their property and when they 
were not fully acquainted with their rights and do 
not appear to have had any professional advice, and 
when the appearance of their uncles with a large 
force, the possession taken of their property, the 
institution of criminal proceedings, and other cir- 
cumstances constituted a state of things likely to 
overawe them and to affect the free exercise of their 
will. — 400. 

(2) Held that a mortgage by way of conditional 
sale on failure to pay by instalments by way of 
compromise to save a village from sale in execution 
of a decree, which included future interest on the 
amount decreed when the decree was silent as to 
future interest, was not invalid on the ground of 
concealment of facts, and misrepresentation under 
definition i s. 18 Act IX of 1872, nor illegal and 
void under cl. 2 s. 23, nor voidable under s. 20 ; but 
that there was a mistake of law in supposing that 
execution could be issued for future interest 
although not awarded by the decree, and that 
(except as to one addition to the amount for which 
the village was ordered to be sold in execution, 
which addition was disallowed as contrary to Act 
YIII of 1859 s. 249), the plaintiff had not gained 
an unconscionable advantage by the transaction, as 
there was nothing to prevent him from recovering . 
by action as damages interest upon a judgment 
which could not be levied in execution. — 514. 

(8) In a suit by a widow to have a — of sale, 
which her late husband entered into with the 
defendant, re-formed on the ground that her 
husband was induced to enter into it by fraudulent 
misrepresentations on the part of the defendant, the 
Privy Council, having regard to the probabilities of 
the case and other circumstances, was of opinion 
that, although there might be some suspicion of mis- 
representations having been made to the husband, 1 
no sufficient case had been made out by plaintiff to 
I*, set aside the — on the ground of fraud ; and 
Intimated that, even if plaintiff had been entitled 
to set aside the — on that ground, it did not follow 
that she would have been entitled to the relief she 
prayed for.— 677. 

' (4) Duration and termination of — . — 742. 

See Champerty. 

See Costs (1). 

See Deed of Sale. 

See Guarantee. 

See Hindoo Daw (Adoption) (11) (12) (15). 

See Interest (8). 

See Jurisdiction (8). 

See Maintenance (1). 

- See Mortgage (1). 

\ , See Oudh Estates (1). 

:* ; ’ See Partnership (4). 
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directed that the — of the suit, so far as they ha< 
•been occasioned by the improper plea of limitation 
should be paid by defendants to plaintiffs: HELr: 
upon the true construction of the Order, that tn 
intention of the Privy Council was to give plaintiff 
the whole — of the suit, so far as they had bee; 
paid, whether incurred in the three Courts m whic 
they were directed to be taxed or in the Court c 
Eirst Instance. — 405. 

See Interest (1). 

See Privy Council (1). 

Cotton. See Guarantee. 

Court Pees. See Pauper Suit (2). 

Court of Wards. <SVe HindooLaw (Adoption) (2 
Cousin. See Hindoo Law (Inherit.vncb) (16). 
Criminal Procedure. See Act XXY or 1861. 

Custom . 

4. — is a rule which, in a particular family or i 
a particular district, has, from long usage, obtame 
the force of law. It must be ancient, certain, an 
reasonable, and being in derogation of the gener: 
rules of law, must be construed strictly —304. ■ 
See Alluvial Land (5). 

See Desai (2). 

See Endowment (1) (15) (16). 

See Guarantee. 

See Hindoo Law (1). 

See Hindoo Law (Adoption) (9) (39). 

See Hindoo Law (Inheritance) (32). 

See Hindoo Widow (7). 

See Mortgage (l). 

See Oudh Estates (8). 

See Kes Judicata (3) (4) (5). 

Cypres. See Will (2). 

Damages. 

See Contract (2). 

See Interest (3). 

See Malicious Prosecution. 

See Measure of Damages. 

See Sale (2). 

See Timber (1) (2). 

Daughter. 

See Compromise. 

See Daughter’s Son. 

See Gift (6). 

See Hindoo Law (Inheritance) (1) (8) (7) (i 

( 12 ). 

See Oudh Estates (13). 

Daughter’s Son. See Oudh Estates (11), 

Debts 

See Endowment (3). 

See Joint Hindoo Family (4). 

See Will (2). 

See Ancestral Property. 

See Interest (4). 

Declaratory Decree. 

(1) The right given by Act Till of 1859 s, 
of obtaining a declaration of title without cor 
quential relief, can be claimed only in those ca 
where the Court could have granted relief if re 
had been prayed for.— 77. 

(2) A suit instituted by a zemindar against 

ryots, for the declaration of a mat title, by sett 
aside, not a deed set up, but an allegation made 
the defendants of a bromuttur title, was held 
be not maintainable, because relief could not 
granted in the shape of merely -setting aside 
assertion which may have been merely by word 
mouth. — Ibid. . , 

(3) Act Till of 1859 s. 15 must be constr 
upon the principles, and by the light of the 
cisions, of the English Courts, of Equity upon 
15 and 16 Yict. c. 86 s. 50, which Is; in precisely 

' ■. '! same words j and the bonistYhctioh which mus 

! < ' ’put upon it is 

. i - Ira right to 1 cipaffeiof >p^ 
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try questions of title as to future interests where 
neither claimant has a right to, present possession, 
especially questions of title which may never arise. 
— Ihid.M 

(0) The question whether a right to some con- 
sequential relief exists must arise in all suits in 
which a declaration of title is sought under Act 
Till of 1859 s. 15. — 529. 

(6) A right to come to the Court to have a docu- 
ment or act which obstructs the title or enjoyment 
of property cancelled or set aside, or for an injunc- 
tion against such obstruction, would be sufficient 
to sustain a — . — Ibid, 

See Desai (1). 

See Hindoo Widow (1) (7) (9). 

See Joint Hindoo Family (11) (15). 

See Residence (1), 

Decree. 

(1) No one can he a transferee of a — within 
Act VIII of 1859 s. 208, if the — was not trans- 
ferred to him by assignment, or if no incident had 
occurred (i.e. death, devolution, or succession) on 
which the law could operate to transfer any estate 
to him. — 371. 

, (2) Section 208 was not intended to apply to 

cases where a serious contest arose with respect to 
the rights of persons to an equitable interest in a 
— , nor was it intended to enable them to try an 
u important question, such as the legitimacy of an 
heir. — Ibid. 

See Declaratory Decree. 

See Execution of Decree. 

See Hindoo Law (Adoption) (10). 

See Privy Council (18). 

Deed. 


One of the obvious consequences^ a long delay 
in bringing a suit to impeach a — as not genuine 
is that, after the lapse of years, witnesses disappear, 
and the recollection of those who survive becomes 
dimmed and less accurate than it might have been 
if the enquiry had taken place at an earlier period. 
In this case the three principal, and two at least 
of the attesting witnesses, were dead, and the plain- 
tiff was held to have failed in presenting a strong 
case, as he was hound to do, when he asked the 
Court to set aside a — which had been acted upon 
for nearly twelve years.— 581. 

See Construction (11). 

See Deed of Sale. 

See Hindoo Law (Adoption) (3) (18) (19). 

See Partnership (5). 

See Registration. 

Deed of Sale. 

(1) Held that the — , which the plaintiffs sought 
to set aside as fabricated and fraudulent, had been 
executed by the principal plaintiff’s grandmother, 
with her knowledge and by her authority, with the 
intention of vesting the property therein referred 
to in the defendants. — 333. 

(2) Plaintiff, a putneedar and durputneedar, 
granted certain sub-tenures by way of durputnee 
and seeputnee (reserving the minerals) to the 
defendants, to whom he, by — executed some ten 
or twelve years afterwards, transferred all the 
superior interest which he had, together with the 
minerals which had been reserved. In a suit to 
set aside the ’ — , it was held that the defendants 
were not, at the time of the execution of the — , in 
a fiduciary capacity or character to the plaintiff, 
or in a position unduly to influence his judgment ; 
that there was no satisfactory evidence that the 
defendants: had represented to him that he was not 
parking with Ms miningrights by the — ; and that 
the evidence of inadequacy of price was not such 

, as to lead to; the conclusion that the plaintiff 
did not know what he Was about, or was the, victim 
, of some imposition.— 455. < , 

, See Hindoo Widow (7) ,(8) (9). V 
• .^Registration (2). ' f ** 
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See Hindoo Law (Adoption) (3). 

See Registration (4). 

Defect of Parties. See Joint Hindoo Family (6). 
Delivery. 

See Gift (3) (6). 

See Hindoo Law (Adoption) (19). 

Desai. 

(1) The Privy Council, in upholding a decision o 
the High Court that the Wat an or property ap- 
pertaining to the hereditary office of — was parti- 
ble, accompanied it by a declaration that the 
decree was to be without prejudice to the defend- 
ant’s right to such emoluments or allowances for 
the performance of the duties of the Desaiship as 
he might be entitled to under any law in force. 
—757. 

(2) The onus of proving impartibility lies upon 
the — by showing a special tenure, or a family or 
district, or local custom, sufficiently strong to reoty; 
the operation of the general law. — Ibid. 

Deshmuks. See Jurisdiction (4). 

Detinue. See Endowment (13). 

Disclaimer. See Maintenance (1). *, 

Dispossession. 

See Limitation (1) (5). , 

See Mortgage (5). 

See Onus Probandi (2). 

See Sheriff’s Sale (1) (2) (3). 

Disqualified Proprietor. 

See Hindoo Law (Adoption) (2). ■ ' 

Dower. 

Where a Mahomedan lady applied for leave to 
sue her husband in forma pavperis for, her — , and 
the application was rejected, it was held not to 
constitute a demand for prompt — sufficient to set 
the period of limitation running, — 182. 

See Gift (7). ' 

Down. See Husband and Wife (1), 

Dwelling. 

See House. 

See Jurisdiction (8). 

See Residence. 

Easement, See Limitation (15). 

Education. See Joint Hindoo Family (7). 
Endowment. * 

(1) The constitution and rules of religious 
brotherhoods attached to Hindoo temples are not 
uniform, but depend on the special laws and usages 
governing each. — 17. 

(2) The Privy Council decided against fee right 
of the Zemindar of Ramnad to appoint, confirm, 
and remove the Pandaram of the Ram&swarem 
pagoda. — Ibid. 

(3) Notwithstanding that property devoted to 
religious purposes is, as a general rule of Hindoo 
law, inalienable, it is competent for the shebait, as 
shebait and manager, to borrow money for the 
proper expenses of keeping up worship, repairing 
temples, defending litigation, and other like objects ; 
but the power to incur debts must be measured by 
the existing necessity for incurring them ; and 
judgments obtained against a former shebait in 
respect of debts so incurred are binding upon suc- 
ceeding shebaits. — 102, 

(4) A suit was brought by a Hindoo widow to 
recover her share, as heiress tc her husband, in 
certain family property of which she claimed a 
portion in her absolute right, and a portion as one 
of the joint shebaits of certain idols. Among other 
properties plaintiff claimed one-fifth share in a 
talook, not as a debuttur property, but, in right of 
her husband, as her absolute' property. The first 
Court found that this share was the property of a 
certain idol, and held that she had not maintained 

, the allegation in her plaint, and even if entitled to 
it in herright of joint shebait, she could not recover 
in that capacity as she had sued as shebait. The 
Privy Council lield the High Court right in treating 
this objection as one rather t>f form than of sub**. 
. stance, and in giving, the. relief prayed for.— :L27. ■ = 



(5) The defendants having pleaded an agreement 
by which certain Government paper wherein plain- 
tiff claimed a share had been appropriated to the 
service of an idol, and which was substantiated by 
strong evidence and shown to have been acted upon 
by the parties for years : held that it could not be 
set aside as colorable merely upon the suggestion 
that the amount appropriated was exorbitant and 
that there might have been an intention to defraud. 
— Ibid. 

(6) In a suit by appellants to compel defendant 
to account for certain Government securities alleged 
by plaintiffs to have been given to defendant by 
their grandfather impressed with a trust for certain 
idols, to remove defendant from the office of shebait 
to those idols, and to appoint one of the plaintiffs 
in her stead, it was held that it had not been proved 

f with the requisite certainty that those notes were 
endorsed by the grandfather to the defendant im- 
pressed with the trust described in the plaint. — 210. 

(7) If a deed of — dedicates an estate to the 
service and worship of a particular idol, though the 
idol were a family idol, the property would be 
impressed with a trust in favor of it. Where the 
temple is a public temple, the dedication may be 
such that the family itself should not put an end to 
it ; but in the case of a family idol, the consensus 
of the whole family might give the estate another 
direction. — S75. 

(8) The onus lies upon a party who sets up the 
case that property has been inalienably conferred 
upon an idol to sustain its -worship. In this case it 
was held that there was not only weakness of proof 
on the part of the plaintiff, but a very strong pre- 

• sumption arising from the conduct of the parties in 
the suit, that the property iu question was not 
dewuttur as alleged by plaintiff.— Ibid. 

(9) Plaintiff relied upon certain statements in a 
monrosee pottah and a bill of sale as an admission 
which estopped the parties to them from asserting 
that the lands therein mentioned were not dewuttur. 
But their Lordships held that the statements must 
be taken as a whole, and so taking them it would 

• appear that, granting that the lands were dewuttur, 
the sale would be justifiable, the statement being 
that txle saje was made for the purpose of the repair 
of the temple of the idol. — lhul, 

(10) A shebait has the same or an analogous 
right to that of a manager of an infant heir, and 
has authority to raise money for the benefit of the 
estate. — Ibid. 

(1 1) The grant of a mokurruree pottah cannot be 
said to be an improvident way of raising money, if 
necessary. It still left a rent for the sustentation 

" of the idol, and if the transaction be bond fide, the 
subsequent sale of part of the rent was justified by 
the imperious necessity of furnishing the temple 
' which had been commenced. — Ibid. 

' * - ; $ Jfonly part of the money raised was required 
ifot therepairs of the idol, the deeds would not he 
■ wholly’yqid because some of the money was raised 
fob amH^^'purpose. Plaintiff should have offered 
■*£ j bond, fide purchasers so much of 
i been legitimately advanced. — 

£ 

gnment transferred ' to the 
\ (or right of management) 
"s rights of the existing 
ht to the custody; of cer- 
^^’^■‘■3. Of an idol, the 
a; was - clearly not 
the nature of 
'idtJl i ■ 
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(16) Where the custom set up was one to sanc- 
tion, not merely the transfer of a trusteeship, but 
the sale of a trusteeship for the pecuniary advantage 
of the trustee, such a circumstance alone would 
justify that the decision was bad in law. — Ibid. 

(17) It is incumbent on the Court, when dealing 
with the disposition of her property by a purdanu- 
sheen woman, to be satisfied that the transaction 
was explained to her, and that she knew' what she 
was doing. Especially where, for no consideration 
and without any equivalent, the lady, intending 
and desiring to retain the estate for her own life 
and to create an — by way of testamentary dispo- 
sition of it after ber death, executed a deed which 
deprived her of -all her property, — 444. 

(18) An — of the above description is not of 
such a public character as to sustain a suit under 
Act XX of IMS.— Ibid. 

(19) According to the construction of the will in 
this case, it was held that the property in dispute 
was not wholly debuttur , but that the will created a 
charge upon the property for the expenses of the 
daily worship of an idol as it was performed at the 
time of the death of the testatrix, and of the 
poojahs, shradhs, and religious ceremonies for which 
provision was made by the will, the charge being 
termed generally a charge for such religious acts 
and ceremonies, that the surplus income belonged 
to the members of the joint family, of whom the 
respondent was one, and that his interest was liable 
to be attached and sold in satisfaction 5f a decree 
against him personally. — 694. 

See Hindoo Law (Inheritance) (17). 
Enhancement. 

,(i) Dependent talooks, created before tbe Decen- 
nial Settlement, when protected from — by Keg. 
VIII of 1793 s. 51, and when by Act X of 1859 
s. 15.— 116. 

(2) In’ this case it was held that plaintiff had 
failed to sustain the burden cast upon him by Act 
VIII of 1869 (B.C.) s. 4, of proving that the* land, 
of which he sought to enhance the rent, had not 
been held at a fixed rent from the time of the per- 
manent settlement. — 517. 

(3) In this suit for enhanced rent, plaintiff started 
upon the foundation of an enhanced rent which 
had been found by a recent decree, and which 
established a prima facie case of the rent properly 
payable by the defendant : and the Subordinate 
Judge decreed in favor of plaintiff the payment of 
one year’s rent. The High Court reversed his de- 
cree peremptorily, dismissing from its consideration 
the whole of plaintiff’s evidence. The Privy Council 
held that the decree of the High Court could not 
stand, there being no sufficient reason for disturbing 
the judgment of the Subordinate Judge.— 651. 

See Jurisdiction (1). 

Equitable Rights. 

See Decree (2). 

See Mortgage (4). 

See Oudh Estates (1). 

Error. 

See Mesne Profits (3). 

See Mistake. 

See Registration (4). 

See Sale (6). 

Escheat. 

Where a Hindoo father created a mokurruree 
tenure within his zemindary in favor of, his ille- 
gitimate daughter by a Mahomedan lady, and the 
lawful widows of the father sought to' resume the ' 
tenure on the death of the illegitimate daughter 
..without heirs,,; held that, where,, ihet^ia^toure 
• of hems,; the .Crown, by the gehferalji^piSive, 1 
wdltake the ‘property 'by -u, .htthMhji&l feumy ' 
trusts or; cha & ’ 

, which, mightebe 
.;p^r4jently" ■ pf ;the— L ^ 

f upon; i$by 
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Estopped. 

, See Endowment (9). 

See Hindoo Law (Adoption) (IS). 

See Limitation (14). 

See Oud Restates (8). 

See Bes Judicata. 

Evidence. 

(1) Where a copy of a deed is tendered as — , and 
the party tendering it fails to comply with the con- 
ditions required to make the copy statutory proof 
of the deed, he is at liberty to give other secondary 
— • of the contents of the deed, if the non-production 
of the original has been duly accounted for. — 87. 

(2) An admission of a fact on the pleadings by 
implication is not an admission for any other pur- , 
pose than that of the particular issue, and is not ’ 
tantamount to proof of the fact. — 94. 

(8) Where the fact of payments by a banking 
firm is distinctly put in issue, the books of the firm 
being at most corroborative — , the mere general 
statement of the banker that his books were cor- 
rectly kept is not sufficient to discharge the burden 
of proof that lies upon him, particularly if he has 
the means of producing much better — . — 182. 

(4) In a suit to recover moneys unaccounted for, 
where defendants plead payments endorsed on 
documents, and the endorsements purport to have 
been signed by the plaintiffs, the formal and regular 
method of proof is to call on the plaintiffs to admit 
or deny their signature, and then to call upon wit- 
nesses to state whether they saw the plaintiffs sign 
.or could speak to the handwriting or generally 

what took place. — Ibid. 

(5) Nothing is more dangerous than to allow 
parol — to be given of what written documents are 
alleged to contain, when there is reason to suppose 
that the documents themselves exist. If a letter 
exists, it may be found to contain something very 
different from that which the witness represents to 
be its contents. — 710. 

See Endowment (6). 

See Enhancement (3). 

See Hindoo Law (Adoption) (1) (8). 

See Hindoo Law (Alienation) (1). 

See Hindoo Law (Inheritance) (12), 

See Jurisdiction (1). 

See Practice (3) (4) (5) (6) (7) (10). 

See Presumption. 

See Bent. 

See Special Appeal (1). 

Execution of Decree. 

See Ancestral Property (1). 

See Attachment. 

See Contract (2). 

See Endowment (19). 

See Interest (i) (2) (3). 

See Joint Hindoo Family (13). 

See Limitation (8) (10) (12). 

See Mesne Profits (1) (2) (8) (6). 

See Partition (2). 

See Possession (3). 

See Practice (8) (9) (14). 

Judicata (2.) 

See Bale (1) (3) (4) (5) (6) (7) (9). 

Executor. 

See Sale (t). 

See Will (1). 

Ex Parte. 

See Privy Council (Id). 


Father. 

See Ancestral Property, 

See Compromise. , ‘ ■ 

See Gift (1). 

See Joint Hindoo Family (14) (3 3). 
b}, j Fiduciary Belation. . ' , 

’ • / -See ;Beed of Sale (2). ; ; ; 

1 - See Sals (l). 1 - ; f 

Fa* {Writ of). See Sheriff’s Sale- 
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the 5 ; settlement , papers of a * 


show that all which at the time of the permanent 
settlement had been settled with the then zemindars 
of the pergunnah was a — , that might afford an 
inference that the soil of the bheel remained in the 
Government, or that at all events any land re- 
claimed therefrom would be subject to a fresh 
assessment of revenue; but that circumstance 
would give no title to the proprietor of one part of 
the pergunnah against the proprietor of another 
part of it. If what was originally settled was the 
land covered by the water treated as a mouzah, the 
title to that land would pass under the term Julkur 
Khuluk Shajai to whomsoever that portion of the 
pergunnah might thereafter be transferred. — 809. 

Forest. See Timber. 

Forfeiture. 

See Landlord and Tenant. 

See Hindoo Law (Inheritance) (14) (15), 

Fraud. , 1 

See Bond. 

See Contract (3). 

See Deed of Sale (2). 

See Endowment (5). 

See Limitation (5). 

See Privy Council (2). 

Garo Hills. See Jurisdiction (5). 

Gift. 

(1) The general principle of Mahomedan law 
that a — is invalid without acceptance and seisin 
by the donee, is subject to the exception that where 
there is, on the part of a father or other guardian , 
a bondjide intention to make a — , the law will be 
satisfied without change of possession, and will 
presume the subsequent holding of the property to 
be on behalf of the minor. — 87. 

(2) The rule of Mahomedan law that the — of 
Mmkd , or an undivided part in property capable 
of partition, is invalid, does not apply to definite 
shares in zemindaxies which are in their 'nature 
separate estates with separate and defined rents, 
-Ibid. 

(3) According to Mahomedan law, a mere deed 

of — without consideration is invalid, unless 
accompanied by a delivery of the thing given as 
far as it is capable of delivery, or a seisin on the 
part of the donee. — 287. * 

(4) In order to make a deed of — for a con- 
sideration valid, two conditions must concur, 
(1) an actual payment of the consideration by 
donee ; and (2) a bond fide intention by donor ’to 
divest himself m premitl of the property and t,o 
confer it upon donee.— Ibid. 

(b) The adequacy of consideration for a — is 
immaterial. — lb id. 

(6) Where a Mahomedan of weak intellect and 
impaired health executed a deed in the form of a 
kiba-bil'-ewaz (which would, under the Mahomedan 
law, operate to transfer the property which was 
the subject of it without delivery of possession) 
by which he made a — of certain immoveable, as ■ 
well as a large quantity of moveable, property to 
his daughter in lieu of a diamond ring which he 
had received from her, and it appeared that there 
was no intention on his part to make an immediate 
transfer of the property to her, and that she herself 
must have perfectly understood that the trans- 
action was not a real one, and where neither she 
nor her husband was called to prove the transaction 
to have been a real one, or the manner in which 
the property was , enjoyed between hex and her 
father : the deed was held to be void and, of no 
effect. —601. 

; (7) Held that the donor in this case, although 
he may have been a lunatic at an earlier period of 
his life, appears to have recovered afterward^ and 
‘ to have been competent to deal with the ordinary 
affairs of life, and perfectly able to comprehend 
such a transaction as a — of' his property /to, his 
wife) that not only was a verbal — made; by him’ 
in the most formal way, but , th^t 



( xii ) 


instrument was executed by Mm to carry the — 
into effect ; that though the dower agreed upon 
by him may have been only nominal at the time 
oi: marriage, he may have chosen a largedower to 
be the consideration for the — ; that it is not 
necessary by Mahomedan law that dower should 
be agreed upon before marriage, but that it may 
be fixed afterwards ; that the sum itself, although 
a large one, was not excessive compared with the 
property of the donor : that the precise amount of 
dower mentioned was not material to sustain the 
— , because any amount would be a sufficient con- 
sideration for that purpose ; and that there was a 
change of possession in conf ormifcy^ with the terms 
of the — , which, even without consideration, would 
be sufficient to support the — . — 804. 

See Grant. 

See Will (3). 

Government. 

See Alluvial Land (6) (7). 

See Fishery (Eight of). 

See Government Paper. 

See Mokurruree. 

See Otjdh. 

See Possession (5). 

See Settlement Officer. 

See State. 

See Timber (3). 

Government Paper. 

(1) A purchaser, however bond fide, of — trans- 

ferred to him by endorsement purporting to bear 
the seal of a native lady of rank to whom the — 
was made payable, but which seal was put on after 
her death, can gain no title by such unauthorized 
use of the seal. — 175. 5 

(2) . A plaintiff, who was aware of the sale of the 
— under the above circumstances by his brother, 
may be presumed (even in the absence of direct 
proof) to have acquiesced in what was done by his 
brother in the disposal of the — , and therefore is, 
equally with him, precluded from impeaching the 
sale. — 175. 

See< Endowment (5) (6). 

Gowa. — 1, 

Granddaughter. See Slave. ? 

Gra'Ndsqn. 

See Daughter’s Son. 

See Hindoo Law (Adoption) (9). 

Grant. „ 

(1) If a — be made to a man for an indefinite 
period, it enures, generally speaking, for his life- 

* time, and passes no interest to his heirs unless 
there are some words showing an intention to — 
an hereditary interest. — 153. 

(2) If the words in a sunnud “ You are my 
sister, I accordingly — to you a talook for your 
support” had s'tood alone, it might have been 
open, to question whether an absolute — or a — 

, ,for life only was intended ; but coupled with the 
’ words that follow, “ being in possession of the 
■ ’ < lands and paying rent according to the tahoofc 
/ , - yirnrkvK do you and the generations born of your 
1 \ womb ''successively (scmta-n $reni krane) enjoy the 
. , , ' - they appear to import an absolute estate, 

„ ' !shci have been given had the words been 

*. yooi children and grandchildren,” and no 

A * '/• |ar, arises that the donor had an 

TfojfjrRffi - his contemplation. The 

Wfpite Which iollow “no other heir of 


, H or interest” may be read 

‘ ‘ rmgf ,pf the grantee’s death, 

* their effect being to 1 '; make the absolute estate 
event of failure of 

i ] th^^heLahd his heirs ; 
' H that 






for the purchase of cotton, used the plaintiffs’ 
name, and that the vendors sold to him on the 
credit of .that name, and further that the defendant 
had the plaintiffs’ authority to use their name, and 
that their name had been usedtwith their full 
concurrence in a number of transactions during 
nine successive days, and that they were present, 
or some of their agents, when this further trans- 
action of the same kind was entered into, it ap- 
peared to their Lordships a fair inference that 
they were cognisant of and allowed their name to 
be so used in the last transaction. Held therefore 
that they were liable, according to the custom, to 
the vendors ; and that, if there was no actual 
authority at the time, the defendant’s use of their 
name as his guarantors, and his treating them and 
holding them out as liable to pay on his behalf the 
price of this cotton, thereby authorized them, if 
they thought fit, subsequently to make that pay- 
ment on his behalf ; in other words, that they had 
a right to ratify the use which he had made of 
their name, and that they had not deprived them- 
selves of that right by their previous conduct in, 
for a time, repudiating their liability. — C88. 

Guardian. 

In a case of attached property, a — was held 
not debarred from bringing a suit on behalf of a 
minor claimant (a member of a joint Hindoo 
family) whilst the disability of infancy continued, 
because it is not the policy of the- law to postpone 
the trial of claims. — 236. 

See Compromise. 

See Gift (1). 

See Hindoo Law (Adoption) (2) (15). 

See Hindoo Law (Alienation). 

See Limitation (7). 

See Sale (8). 

Gunduck. See Alluvial Land (5). 

Heirs. 

See Decree (2). 

See Escheat (1). 

See Grant. 

See Hereditary. 

See Hindoo Law (Adoption) (6) (7). 

See Maintenance (1). 

See Oudh Estates (13). 

See Slave. 

See Will (3) (4). 

Hereditary. 

See Desai (1). 

See Grant (I). 

See Mokurruree. 

See Timber (3). 

Hiba-bil-ewaz. See Gift (6). 

High Court. 

See Arbitration (l). ' 

See Jurisdiction (7). 

See Privy Council (2) (8) (9) (10). 

See Registration (1). 

See Sale (5). 

Hindoo. . 

See Hindoo Law. % •* 

See Hindoo, Law (Adoption). 

See Hindoo Law (Alienation). 

See Hindoo Law (Inheritance). 

See Hindoo Widow. 

See Husband and Wife. 

See Joint Hindoo Family. 

See Shebait. ■ „ 

See Temple (Hindoo). , v . , ,■ v 

Hindoo Law. 

(1) The customs of the Jains, .wb^re .they are 
relied upon, must be proved as other 

special customs and usages Yniry&giN^elieral law 
' .should , be proved ; and, ppbydd,! effect 

should be given to them.; ’ absence of ; proofs 
the ordinary' law .must i ’ -4 „ ; 1 

■ : , < (2) v « )'! 
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See Endowment (1) (3). 

See Hindoo Law (Adoption). 

See Hindoo Law (Alienation). 

See Hindoo Law (Inheritance). 

See Oud w Estates (8) (H) (13). 

See Bes Judicata. (3). 

Hindoo Law (Adoption). 

(1) Where a Hindoo widow had adopted a son in 
pursuance of an alleged authority by her late hus- 
band, and her mother-in-law sued to set aside the 
adoption as invalid, and the case turned entirely 
upon the genuineness of the authorisation, the. Privy 
Council declined, in the absence of plaintiff’s own 
evidence in, support of her suit, to set aside the High 
Court's decision in favor of defendant. — 252. 

(2) The legal prohibition against a disqualified 
proprietor making an adoption without the consent 
of Ms guardian extends to an authority to adopt, 
but is confined to the proprietors of estates under 
the Court of Wards, and does not apply to other 
proprietors who have attained to the age of 
discretion. — Ibid. 

(3) Defects in evidence relating to the execution 
of a deed authorising adoption, where the intention 
to grant such authority has been proved or may be 
assumed, are less material than defects in evidence 
of a testator's knowledge of the effect of disposi- 
tions of his property made by his will. — Ibid. 

(4) Where the widow of a zemindar claimed her 
husband’s estate on behalf of an adopted son, 
putting in a document authorizing her to adopt, : 
alleged to have been executed by her late husband ; j 
and the rival claimant was a half brother of the 
deceased who would have inherited the estate but 
for that document, but who was shown to hav&> 
been on bad terms with the deceased during Ids ' 
lifetime r the Privy Council, dealing with the 

/document as one that bore a genuine signature 
and was supported by antecedent probabilities, 
declared in favor of plaintiff’s claim. — 283. 

(5) Though in Madras a Hindoo widow, not having 
her husband's express permission, may, if duly au- 
thorised by his kindred, adopt a son to him, yet the 
permission must be given by some one within the 
undivided family and having a direct interest in 
the estate, and not by a distant relative.— Ibid. 

(6) Where an estate descends to the natural born 
son of the original zemindar, and on the death of 
the son the widow of the original zemindar takes it 
as mother and heiress of her son, and not immedi- 
ately from her husband, the widow may adopt a son 
to her husband. — 353. 

(7) A passage in the Bamnad case explained to 
show that all that was there intended to be laid 
down was that there should be such proof of assent 
on the part of the sapindas as should be sufficient 
to support the inference that the adoption was made 
by the Hindoo widow, not from capricious or corrupt 
motives, or in order to defeat the interests of this 
or that sapinda, but upon a fair consideration, by 
what may be called a family council, of the expedi- 
ency of substituting an heir by adoption to the 


(3) According to the law of the Benares school, 
the omission to adopt a brother’s son does not in- 
validate an adoption otherwise regularly made, so 
as to destroy the civil status of the person thus 
adopted even after years of recognition ; the maxim 
Quodferi non debuit factum valet , though not re- 
cognised by other schools In the same degree as in 
Bengal, is not applicable to Bengal only. — 499. 

(9) The right of Jains to be governed by their 
own peculiar customs and usages, when they are, 
by sufficient evidence, capable of being ascertained 
andlfMned, and are not open to objection, on the 
1 ground of public policy. bn otherwise, was admitted 
in the case of an adoptiohimade by a widow, ot her 
grandson without any authority, expressly derived 
7 from'; h4r- deceased husband^ And • without the, con-' 
;hp : kindred* which Mbpfcion .'wpuidibe in- 
!the ordinary —,—529,. J ,1 [ ' 



(10) Where, at the suit of the collateral heirs, an 
adoption by a Hindoo widow in the Dattaka form 
was, according to the Mithila law, declared void, 
the Privy Council, in affirming that decision, 
thought it would be an inconvenient precedent to 
alter the decree by inserting the words £t as against 
the reversionary heirs of the husband,” after the 
word u void,” since the decree could only be binding 
as between the plaintiffs and the defendants in the 
suit and could not affect the interests of the defen- 
dants as between themselves. — 600. 

(11) The Privy Council saw no reason for the 
High Court’s reversal of the judgment of the Sub- 
ordinate Judge in disallowing a conditional adoption 
set up by the defendant (without any writing in 
support of it and without offering himself as a 
witness) whereby the defendant was adopted upon 
condition that his adoptive father’s widow should 
enjoy the property for life, and that his daughters, $ 
the plaintiffs, should take his self-acquired property • 
after her death. — 612. 

(12) In a suit brought ou behalf of respondent 
as heir of his adoptive father, by virtue of an 
adoption by his widow after his death, to set aside 
various dispositions of the property made by the 
widow before the adoption, the defence was that 
respondent had been adopted upon the faith of an 
express written agreement, by his father, subse- 
quently ratified by himself when he became of age, 
that none of the transactions were to be disputed : 
held that the agreement of the natural father 
was not void, but was, at the least, capable of rati- 

- fication when his son came of age, and that the 
son had so ratified it. — 663. 

(13) The previous setting up by a Hindow widow 
of a written authority from her late husband to 
adopt, which really never existed, was held not to 
prevent her from ‘falling back upon a verbal per- 
mission to adopt, nor to affect the credit of the 
witnesses who now speak t,o the verbal authority to 
adopt and to the alleged exercise of it by her. — 719. 

(14) Amongst Soodras in Bengal, no ceremonies 
are necessary to the validity of an adoption, in 
addition to the giving and taking of a child in 
adoption.-— Ibid. 

(15) Where there was no sufficient evidence to 
show that a Hindoo widow had applied to ,9 kins- 
man to give his assent to her adopting Ms son 
without the authority of her late husband, but 
rather that she had applied to him to give his son 
to be adopted by her under an authority which 
she had j from her husband when she had no such 
authority j and where the kinsman did not give his 
consent to an adoption merely, but stipulated with 
the widow that, if she adopted his son, he was to 
become the guardian of the child, by which arrange- 
ment not only would he, as §. member of the joint 
family, really get, during the minority, the manage- 
ment of and the interest in five-eighths of the estate, 
instead of being entitled, in .the absence of an 
adoption, to only one-fourth of thA property j but 
the adopted son was to take no Interest in that 
portion of the estate which the assenting kinsman 
then claimed as his separate property : held that 
the assent was not one which rendered the adoption 
valid and binding as against the kinsman’s brothers. 
—740. 

(16) Qumre . — 'Whether the adoption of a child of 
a half-sister’s daughter is valid. — Ibid. 

(17) Where the question was whether or not an 
adoption in the Kritima form had been proved, 
their Lordships inclined to think the evidence 
against the adoption somewhat more credible than 
that in its favor, coupled with the circumstance 
that the widows appear to have .remained in pos- 
session of the estate after the death of their 
deceased husband, and had paid, income-tax on the * 

i property, and that after the death of the junior 
widow, on the application- of the otlw widow 'for a 

, mutation of names, the authorities ! were ’ satisfied 
: that 'she was in poss^ionu-^-t&S. < ; ' . . v > ; 



( XIV ) 


(18) Their Lordships saw no reason to differ from 
the conclusion of the High Court that the intention 
of the parties at the time of their execution of the 
deeds of gift and acceptance, was that the adoption 
was not complete, but that the execution of them 
was to he a mere step towards a complete and full 
adoption.— 812. 

(19) The mode of giving and taking a child in 
adoption, continues to stand on Hindoo law and on 
Hindoo usage. There cannot be such a giving and 
taking as is" necessary to satisfy the law, even in a 
case of Soodras, by mere deed, without an actual 
delivery of the child by the father ; and it would 
seem that, according to Hindoo usage, which the 
Courts should accept as governing the law, the 
giving and taking in adoption ought to take place 
by the father handing over the child to the adop- 
tive mother, and the adoptive mother declaring 
that she accepts the child in adoption. — Ibid, 

See Limitation (9). 

See n 33 lief (2). 

See Will (5). 

Hindoo Law (Alienation). 

Defendant’s father having become insane, his wife 
as natural guardian of defendant daring his infancy 
executed a kobala (purporting to pass half of the 
defendant’s interest, which was then a mere expec- 
tancy^ the widows being still alive) in favor of 
plaintiffs who, on the death of the surviving 
widow, sought to recover from the defendant, then 
of age, the property that had descended to him 
from the other branch of the family. Held that 
plaintiffs had failed to prove a justifying necessity 
for this conveyance, and that the suit must on this 
ground he taken to have failed, without the alter- 
native of a remand, in the absence of explanation 
as to the non-production of evidence upon this 
material issue. — 784. 

See Ancestral Property. 

See Maintenance (2). 

Hindoo Law (Inheritance). 

(1) According to — , the right once vested in a 
daughter by inheritance does not cease until her 
death, notwithstanding she become barren or a 
widow who has not borne a son. Circumstances 
of that nature do not destroy a heritable right 
which chas once vested. If* two sisters, upon the 
death of their mother, together constitute their 
father’s heir, then upon the death of one of them, 
the property which descended to both jointly, sur- 
vives to the other whose right of survivorship 

^ previously acquired by inheritance is not destroyed 
" by her disqualification to inherit at that time by 
reason of her being a childless widow. — 94. 

(2) A bundhoo or cognate only cannot inherit as 
long as there is a sapinda or samanodaka in exist- 
ence.— 142, 795, r 

'* ‘ (3) Qucere .—, Is the old rule of Hindoo law obso- 
■ ;lefce$ or does it still exist, that a daughter may be 
, specially appointed to raise a son, and the son of a 
- /daughter so, appointed is entitled to succeed in 
; ;',preferepce4° more distant male relatives. — 142. 

ancestral property has been held ac- 
, ’ ' / yule of primogeniture, and the family 

! !. 1 Mitacshara law, in the event of 

, Without male issue and’ the family 
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ithout male issue and the family 
the next collateral male heir would 
|nee to the widow or daughters of 


:might be undivided; the 
^aiembdr would go aeeord- 
to separate estate, 
'hint or undivided, 
one, and pro- 
” ^h'pfeneri course 


no preference seems to be given to a daughter who 
has or is likely to have male issue, over a daughter 
who is barren or a childless widow.— 499. 

(8) Held that, as between the descendants of 
Muttu Vaduga and Dhorai Pandiaff, the Palayapat 
of Padamattur was the separate property of the 
latter j that, on the death of Dhorai Pandian, his 
right, if he had any left undisposed of in the pro- 
perty, passed to his widow, notwithstanding the 
undivided status of the family; and that plaintiff 
who claimed the Palayapat as an impartible and 
ancient zemindary descendible by inheritance to 
him on the death of Dhorai Pandian without issue, 
had no title to sue in the life of Dhorai Pandian’ s 
widow. — 508. 

(9) Exclusion of females from inheritance.— 540. 

(10) Under the Mitacshara law a widow’s estate, 
inherited from her husband, is a limited and re- 
stricted one only. — 572. 

(11) A daughter, inheriting from her father, does 
' not stand in a position higher than or different 

from that of a widow. — Ibid . 

(12) Wajib-ul-urz or village administration papers, 
prepared and attested by Settlement Officers or 
their subordinates in Oudh, were held admissible 
in evidence, under Act I of 1872 s. 35. to prove 
that, in the Bahrulia clan, a custom exists to ex- 
clude daughters from succeeding to the inheritance 
of their father’s estate. — 70 k 

(13) Where an ancient zemindary, which under 
the Alahomedan Government was a family raj de- 
scendible to a single heir according to the rule of 
primogeniture, was under the British Government 
divided into two distinct zemindaries, one of which 
(the larger) was granted to the eldest son, and the 
other to the second son, their Lordships, without 
expressing any opinion as to whether the former 
(with which they had nothing to do in this appeal) 
was or was not impartible or descendible to a single 
heir, held, according to the proper construction of 
the sunnud under which the latter was granted to 
the second son and his heirs or assigns for ever, 
that the zemindary thereby created for ffhe first 
time was not impartible or descendible otherwise 
than according to the ordinary rule of the Hindoo 
law. — 725. 

(14) Under the Hindoo law r , as administered in 
the Bengal school, a widow who has once inherited 
the estate of her husband is not liable to forfeit 
that estate by reason of unchastity.— 765* 

(15) Qucere .— As to the effect of Act XXI of 
1850, if the widow had been degraded or deprived 
of her caste in consequence of her unchastity. — 
Ibid, 

(16) Held, after an exhaustive review of the 
authorities and precedents bearing on the question, 
that by the — prevailing in Western India, the 
widow of a predeceased collateral relative (a 
paternal first cousin in this case) is entitled to 
succeed in preference to a mere collateral male 
relative of the propositus. — 795. , 

(17) Held that it was not proved that the sevas 

in dispute were appurtenant to the Ohhedra raj. 
Even if the question had been one of succession to 
the raj, treating the Puchis Sowal as a rule of 
inheritance applicable to the raj and not to the 
family, and assuming that, according to that com- 
pilation, an illegitimate son may succeed to the raj 
in the absence of other relatives : held that it was 
not proved in this case that there was that absence 
of other relatives which would entitle an iliegiti- 
, mate son to succeed. — 802. ' , , , *, ■ 

See Joint .Hindoo Family (11) ■ • 

' . ■ ^Limitation (5). . ■ ; 1 > ; , * 

* 1 4^' ; 0rdh'-Estates (4) (13 ). ■, \ m ' "t hfa ■ o 
Hindoo Widow. : ■ , 

/ (1) : Where? a — /conveyed 
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was no ‘proof of necessity justifying an absolute 
sale of the estate by the — , the plaintiff was 
entitled to recover the property after her death on 
payment of the full purchase-money as well as of 
the mortgage paid by the purchaser, — 43, 

(2) "Wmere a family settlement by her husband 
gave to a — an estate for life with power to appro- 
priate the profits, and to his adopi ed son a vested 
remainder on her death : held that she could 
make whatever use she chose of the proceeds of her 
estate, and that the settlement could not be con- 
strued so as to change the nature of her estate to 
that of a , and consequently change the nature 
of the reversioner’s interest from, a vested remain- 
der to a contingent one, — 186. 

(3) In a suit by the mother of a deceased Hindoo 
against his — for arrears of maintenance, it was 
held that the widow’s liability was personal and 
that only her interest was liable to be sold in 
execution, — 207. 

(4) According to the Hindoo law in Madras, two 
or more lawful widows take a joint estate for life 
in their husband’s property, with rights of sur- 
vivorship and equal beneficial enjoyment ; and 
though they have no right to enforce an absolute 
partition of the joint estate between them, they 
may agree to an arrangement for separate pos- 
session and enjoyment of their respective shares, 
leaving the title to each share unaffected. — 447. 

(6) Their Lordships expressed their extreme 
reluctance to interfere with the decision of the 
Court below upon a question of maintenance to 
which a — is entitled, in deciding which they 
thought that regard should always be had to the 
value of the estate, as well as to the position ’and 
status of the deceased husband and of the widow. 
— 505 . 

(6) In this case, however, their Lordships raised 
the maintenance, because there was a departure by 
the Lower Court from the strict principles which 
ought alone to have guided it, inasmuch as it 
allowed as low a maintenance as possible, as a kind 
of punishment to the widow for having ground- 
lessly resisted the claims of her late husband’s 
adopted son. — Ibid. 

(7) Unless the plaintiff could establish the family 
custom he had set up to show that he was entitled 
to possession during the life of defendant (a — ), he 
was field not entitled to ask for a declaration that 
a deed of sale executed by her in favor o:f another 
party was illegal and inoperative after her death. 
— 540-. . 

(8) Where legal necessity can be proved for 
raising a portion of the money which formed the 
consideration for a deed of sale by a — , but not the 
whole of it, the deed would not he wholly void as 
regards a reversionary heir, but would be valid as 

- against him to charge the estate for the amount 
necessary to be raised. — Ibid. 

(9) Where the evidence was not sufficient to show 
wfiat portion of the advances made to the — was 
made for necessary purposes, and it did not appear 
.advisable to remand the case for a further enquiry 
which, after causing great expense and delay, 
would not be binding upon the whole family, their 
Lordships declined to make a declaratory decree 
with r esp ect- to the deed. — Ibid. 

“ (10) where a testator, in giving the whole of his 
property to his eldest son, recognized the claims, 
by Hindoo law, of the younger sons and the widows 
to maintenance, and made specific provisions with 
regard to the younger sons (giving them the profits 
of particular villages), but made no specific arrange- 
ments for the widows (merely requiring' that they 
should be maintained and* treated with proper re- 
spect) : held that tfie' will did not create a right 
which was a specific “charge oh the inheritance of 
‘any estate ” within the meaning of those 1 words in 
-♦'Act 3EC T of 1859 s. 1, cL'dBi * By Common -Law the 
maintenance' is-' ©hie to 

to the wants •mid,exigenci|s^ of 'the 


widow ; and a Statute of Limitation's might da 
much harm if it should force widows to claim their 
strict rights and commence litigation which, but 
for the purpose of keeping alive their claim, would 
not be necessary or desirable. — 617, 

(11) Where a will makes no condition that, to 
entitle a widow to maintenance, she should, reside 
under the same roof and in joint family with the 
son, she is left in this respect in the ordinary posi- 
tion of a — , according to which separation from 
the ancestral home would not generally disentitle 
her to maintenance suitable to her rank and con- 
dition,— Ibid. 

See Endowment (4) (5). 

See Hindoo Law (Adoption) (1) (4) (5) (6) (7) 

(9) (10) (11) *(12) (13) (14) (15) (17), 

See Hindoo Law (Inheritance) (1) (7) (8) (10) 
(14) (15) (16). 

See Joint Hindoo Family (4) (12) (14), m 

See Limitation (5). * 

See Oddh Estates (4) (13). 

See Relief (1) (3). 

See Will (5). 

Hoondee. See Bill of Exchange, 

Hotchpot. See Partnership (2). 

House. 

See Dwelling. 

See Jurisdiction (8). 

See Manager (2). 

See Residence (1) (2), 

Husband and Wife. 

Where a Hindoo wife is entitled to an absolute 
estate in certain property, her husband cannot cut r 
down her interest to a life interest by any dowl M 
which he may make. — 79. 

See Joint- Hindoo. .Family (4). 


Idiot. 

See Registration (6). 

Idol. 

See Endowment (4) (5) (6) (7) (8) (9) (12) (13) 
(19). 

See Hindoo Law (Inheritance) (17). 

See Privy Council (2). 

See Temple (Hindoo). 

Ijara. , * 

See Lease (2). 

See Right of Occupancy (2). 

Illegitimate. 

See Escheat (1). 

See Hindoo Law (Inheritance) (17). 

See Maintenance (2). 

Impartibility, s 

Effect of — See Joint Hindoo Family (10). 

See Desai (2). 

See Hindoo Law" (Inheritance) (4) (13), 

See Joint Hindoo Family (11) (12). 
Inadequacy. 

See Deed of Sale (2). 

See Gift (5). 

See Sale (4). 

Income Tax. See Hindoo Law (Adoption) (17). 
Inheritance. * 

See HEms. 

See Hindoo Law (Inheritance). 

Injunction. See Declaratory -Decree (6). 

Insane. See Hindoo Law (Alienation). 

Interest. 

(1) Where an order of Her Majesty in Council is 
silent as to — upon the costs of the decree, the 
Indian Court which has to execute the decree has 
no power to direct payment of those costs with ■ — , 
—405. 

(2) Smble .-~~ The existing practice as to Orders 
in Council as well as to decrees of the Indian Courts 

■ is that — cannot be given in execution unless 
■ it is specially directed to be gives^-~ IUd. 

, .. (3) Future — upon a judgment winch cannot be 

• ' levied in execution, may be recovered by -action as 
.■ damages.' — 514. , ^ ■, 1 j,"' \ \ 
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(4) The Court must exercise a judicial discretion 
in giving effect to Act XXIII of 1861, so as not to 
grant an inordinate and unusual rate of — . The 
rate of — to he allowed on a principal debt up to 
date of decree ought to be that, if any, which has 
been fixed by contract, express or implied, between 
the parties. Accordingly in this case, the rate of 
— allowed among the sharers of joint family pro- 
perty, which was the rate prevailing in the Mo- 
fussil, viz,, 12 per cent,, was approved of.— 788. 

See Bill of Exchange. 

See Mesne Profits (2) (5). 

See Mortgage (1) (2) (15) (16). 

See Oudh Talookdars Belief (1). 

See Sale (1). 

Intermediate Holder. See Registration (8). 

Intervention. See Relief (1), 

Intestate. See Oudh Estates (11) (13). 

Irregularity. 

See Arbitration (1). 

See Privy Council (4). 

See Sale (6). 

Issues. 

See Evidence (2). 

See Special Appeal (1). 


Jains. 

See Hindoo Law (Adoption) (9). 

See Hindoo Law (l). 

Jaintia*Hills. 

See Jurisdiction (6). 

Jewels. 

See Endowment (13). 

Joinder of Parties. 

Persons acting as agents only in the transactions 
which formed the subject of this action, and being 
in no way personally liable to the plaintiff, should 
not have been joined as defendants. — 710. 

Joint Hindoo Family. 

(1) Notwithstanding anything contained in Act I 

of 1845 s. 21, the members of a — may sue to 
enforce rights acquired by them under a purchase, 
at a sale for arrears of revenue, made by the man- 
aging member in his own name, but on behalf of 
the family, though he is the sole certified purchaser. 
— 31.* „ 

(2) It is not necessary for a member of a — to 
prove possession of a specific share of the joint 
fund, nor participation in the profits to the full ex- 
tent of his share. It is very common among joint 
families that the expenses of the family are paid 
out of the common fund, and that each member j 
draws a certain sum as he requires it y but there is 
no account taken between the members of the 
family to see whether each member receives his full 
sbn»e. — 67. 

i (3) As regards the r joint property of a — , there 
may be a division of right and interest which will 
operate to change the character of the property 
.from joint to separate, although .it may not be in- 
tended at once to perfect it by metes and bounds ; 

. and therefpre the agreement of a family to divide 
- - the proceeds of the joint property among its mem- 
, h . hers in definite shares, with the intention that each 
should allotted share in severalty, severs 

’ 1 the’ *md extinguishes the rights 

: , springing -from whited family ownership.— 151.' 

(4) where i.-mlinber of a — living under the 
> • to an undivided share, 

*, 'J; wd afterwards sued for 

jt-; f } ^^M/fp|w!f«t1bJaefitby their husband,' 

obtained by the . 
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sold 

n| {the - widows : 1 


tion were covered by a zur-i-peshgee mortgage and 
the exact nature of the lien thus created had not 
been fully explained in the trial : held that the 
surviving member could not recover his interests 
until he had satisfied this lien. — Ibid, 

(6) And where, in the same suit, tLe objection 
was taken that the claim would not stand because 
of a defect in the frame of the suit, whereby a co- 
sharer in the joint family property was not made it 
party to the suit : HELD that, as the said co-sharer 
had previously been put in possession of his moiety 
of the property, and had put in a waiver of all fur- 
ther claims, and no further claimant could possibly 
arise, the plaintiff’s suit was not prejudiced by the 
defect. — Ibid. 

(7) Their Lordships would require very strong 
and clear authority to support such a proposition 
as that, if a member of a — receives any education 
whatever from the joint funds, he becomes for ever 
after incapable of acquiring by his own skill and 
industry any separate property. — 387. 

(8) Tinder the Mitacsliara law, the share of one 
co-sharer in a joint family estate can be sold in 
execution of a decree against him alone. — 467. 

(9) Held in this case that the ordinary presump- 
tion of Hindoo law applicable to a — , namely that 
property is ancestral and joint, not self-acquired 
and separate, was rebutted by the circumstances of 
the family ; and that the onus of establishing the 
contrary, which lay on the member who disputed 
it, had not been discharged by him. — 490. 

(10) The impartibility of the property does not 
destroy its nature as joint family property, or 
render it the separate estate of the last holder so as 
to destroy the right of another member of the joint 
family to succeed to it upon his death in preference 
to those who would be his heirs if the property 
were separate property.— 540. 

(11) Where it was not very clear whether or not 
a formal order or decree upon a judgment was 
drawn up, but by that judgment there was a clear 
adjudication that the property in question was 
partible, and that plaintiff was entitled to a moiety 
of the property left by his father at his death, sub- 
ject to the incumbrances and alienations of his 
father and his elder brother which were valid under 
the Hindoo law : held that this judgment must 
be taken to be equivalent to a declaratory decree 
determining that there was to be a partition of the 
estate into moieties, and making the brothers sepa- 
rate in estate from the date of that judgment, if 
they had not previously become so ; and that being 
so, though the actual division of the property was 
not complete, the case fell within the principle of 
Appovier v. Rama Subba Aiyan, and that 'there was 
no ground for the contention that, upon the plain- 
tiff’s death, his interest passed to his elder brother, , 
and not to his own representatives in the course of 
succession as ascertained in the suit. — 654. 

(12) In a suit for the recovery of the zemindary 
of Vegayanimapet, it was not disputed that the 
zemindary, according to an ancient custom, was 
impartible, and that although it was part of a joint 
family property, it had for many years been held 
and enjoyed by the eldest male member in the direct 
line, but it was found that a partition took place, 
that the family became divided, and that the ze- 
mindary was allotted to the then eldest member as 
his separate share of the joint family property. It 
accordingly descended to his son, upon whose death , 
it was held that his widow was entitled to succeed. 
— 680 . ■ . , l 

* , (13) The purchase of certain property by a mem- 
ber of a — , which was found to have ueyer sepa- , 
, rated, was held to be a purchase,, noiWa/lds Wn 
, account,, hut tor the — and as 
’and :'tb be > liable to sale in 'i$fcee. : 

a Id^&nd^nfc’s recover ■' 
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sbara, possession of their laie husband’s share of 
the property. The widows, however, were entitled 
to succeed on proof of a partition under which their 
late husband held his share as separate property 5 
but defendtyit’s father, who was only presumptively 
the reversionary heir next in succession to them, 
was declared entitled to succeed upon the death of 
the widows. — 735. 

((5) In 1861 it was decided by the Supreme 
Court at Bombay that tins respondent could noL sue 
Ids father and brothers for a declaration of his 
rights in and an immediate partition of ancestral 
property, inasmuch as he had no right to compel 
his father in his lb'elime to make a partition of 
moveable, though It may be ancestral, property, 
and that the Supreme Court had no 'jurisdiction to 
make a partition of the immoveable property which 
was beyond the limits of its territorial jurisdiction : 
held chat this decision did not amount to an ad- 
judication between the brothers as to their rights 
in the joint ancestral property on their father’s 
death, so as to bar the present suit for that parti- 
tion under Act V11T of 1859 s. 2. — 778. 

(13) According to the Hindoo law as received at 
Bombay, a coparcener cannot, without the consent 
of his co-sharers, dispose of his undivided share by 
will. — Ibid. 

See A X CESTRA L Pll O PETIT Y. 

See Endowment (19). 

See GUARDIAN. 

See Hindoo Law (Adoption) (15). 

See Hindoo Law (Alienation). 

See Hindoo Law (Inheritance) (4) (5) (8) 

See Hindoo Widow (9) (10) (U). 

See Oumi Estates (8) (14). 

Sec Partnership (2) (5). 

See Vendor and Purchaser (3). 

«Joint Property. 

See Hindoo Law (Inheritance) (1) (5). 

See Joint Hindoo Family (2) (3) (7) (8) (9) 

(K>) (12) (18). 

See Interest (4). 

See Manager. 

See OuDir Estates (8). 

See Vendor and Purchaser (3). 

Joint Stock Company. See Company. 

Judge. See Practice (8) (1 1) (M). 

Jurisdiction. 

U) The High Court was held to have no — in 
special appeal to over-rule tlie decision of the 
Judge by allowing a conversion of Azeemabadee 
rupees into Company's rupees according lu a fresh 
calculation, in a suit for enhancement of rent. 
--32. 

^ 12) Regarding transfer of certain territory in 
Ivatlywar belonging to the Thakoor of Bhow- 
u iiggnr from British — to that of the Thakoor. 
—277. 

(3) Consent tc> the exercise of — cannot be 
assumed, even if consent ’ would give — in the 
case.— 371. 

(4) The right of the Beshmukhs was held to be 
in the nature of a grant of revenue (their functions 
being those of a Collector of Revenue for the 
Government), and therefore excluded from the — 
of the Civil' Courts by the Pensions Act XXIII of 
1871.— 390. 

(5) Act XXII of 1869 was in its general scope 
within the ^legislative power of the Governor- 
General in Council, and so far from being in coh- 

s truvenfcion of the Statute 24 and 25 Vic. c. 104, or 
■ of the Letters Patent issued thereunder (as altered 
by the 28 and 29 Vic. c. 15), such an exercise of 
the :said legislative poweVas, might remove' the 
Garo Hills, etc., - from the of the High Court of 
''Calcutta, is expressly contemplated and authorized 
.. both by the Statute and theRett ef V Paten L— 556. 

' ' ^ (6) Section D of the 'samp. Act ' (entrusting a 
"'vdisctefidn to the Lieutenant-Govefhbh of Bengal 
. Extend,, the; Act to the Khasi and Jilhtih Hills) 


was not ultra vires of the Indian Legislature ; it 
being conditional legislation, and not a delegation 
of legislative power.— Ibid. 

(7) Their Lordships suggested the addition in 
Act VIII of 1859 s. 13, which authorized the 
High Court of the district in which a suit for 
immoveable property situate in the — of different 
High Qourts is brought, to allow the suit to be 
proceeded with in the district of another High 
Court, of an express power to the former High 
Court to transfer the suit to the other Court in the 
position in which it then stood — e.g., as in this 
case, with the finding that plaintiff was a pauper, 
— 627. 

(8) In a suit for accounts against the manager 
of a family estate consisting of landed property in 
several places, at each of which a house was main- 
tained at the expense of the estate, when not only 
no particular place for rendering the accounts had i 
been fixed either by contract or practice, but the 
accounts had been rendered and examined at 
different Limes in different places : held that 
the defendant’s occasional residence, for periods of 
time more or less considerable, at one of such 
places constituted a dwelling at that place within 
the meaning of Act VIII of 1859 s. 5.-788. 

See Interest (1) (2). 

See Joint Hindoo Family (15). 

See Limitation (12). 

See Privy Council (11). 

See Registration (i). 

See Res Judicata (2). 

See Sale (5). 

See Sheri ee‘s Sale (1) (2). 

See Special Appeal (2). 

See Ultra Vires. 

Jus Tertil See Possession (2). 

Kablas Koer's Talook. — -174. 

Khal. See Right of Action (2). 

KRasi Hills. See Jurisdiction (6). . 

Khot. See Timber (3). 

Laches. 

See Limitation (3). 

See Mesne Profits (1). 

See Privy Council (16). * * 

See Residence (1). 

See Review (1). 

Ladawinamah. See .Disclaimer. 

Landlord and Tenant. 

Tenants are not concluded by a mistake in 
settlement; papers, nor docs Reg. XXV oF 1802 
provide for forfeiture of rights by parties who by 
carelessness or accident allow their land to be mis- 
described in settlement proceedings. — 21 5. 

See Dowl. . 

See Lease. 

See Mokurruree. 

See Pott a n. 

See Privy Council (7). . 

See Registration (8). 

See Zur-i-Peshgee. 

Lease. 

(1) The agreement contained in the pottah to , 
grant a renewal of the — does not create or vest 
in the lessees a fresh term of years, but merely 
gives them a right to a renewal if the lessor should 
attempt to turn them out of possession at the 
expiration of the term j and it gives the lessor a 
right to the land, and to rent it to others if the 
lessees refuse to accept a pottah and execute a 
kgbooleut for the renewed term. — 550. 

. (2) Where nothing is said in the ijara, as to the 
duration of the new — , a term for a longer period 
than the original term cannot reasonably be im- 
: ' plied.— Ibid- ' . 

0) The •'lessor in this case had' no ' right to 
measure, the lands in the absence of the lessee 
■ ; ' nor herself finally to detemih# the Tent it which 
the should be renewed. If the rent at: which 

* ' ■. : ( b ■ ;;; ; " 
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the lessor offered to renew the — was too high, 
the lessees were not bound to accept it, but could 
compel the lessor to renew at a proper rate accord- 
ing to the stipulations of the — . — Ibid. 

(4) The stipulation in a mining — “ if you take 
possession, according to your requirements, of extra 
land over and above this pottah, we shall settle 
any such lands with you at a proper rate ” was 
held to entitle the lessee to a — of the additional 
land only if required for the purposes of the — , but 
not for the purpose of 'selling it.— 737. 

See Dowl. 

See Mokurruree. 

See Pottah. 

See .Registration (8). 

See Right of Occupancy (2). 

See Zur-i-Peshgee. 

Legitimacy. 

See Decree (2). 

See Illegitimate. 

See Marriage. 

Lien. 

See Attachment. 

See Joint Hindoo Family (4) (5). 
Limitation. 

(1) Reg. II of 1805 s. 3 must be strictly 
applied, and the alleged fraudulent or forcible 
dispossession clearly established. — 27. 

02) In a suit to recover possession of certain 
villages belonging to a talook sold by Government 
for arrears of revenue, it was held that a new 
grant of the villages by Government to the second 
defendant at an increased revenue did not give the 
plaintiff a new cause of action. — 30. 

(3) The period of 60 years within which the 
law allows mortgagors to bring their suit cannot 
be diminished by any Court of Justice, on the 
ground of the laches of a party in the prosecution 
of his rights. — 61. 

(4) In a suit founded upon a right to redeem, 
the defendant, in order to claim the benefit of 
Act XIY of 1859 s. 5, must show (1) that he is a 
purchaser according to the proper meaning of that 
term, (2) that he is a bond fide purchaser, and (3) 
that he is a purchaser for valuable consideration. 
—Ibid. 

' (S^In the case of succession by a reversionary 
heir after the death of a Hindoo widow who takes 
by inheritance from her husband and is dispos- 
sessed, the period of — as against the reversionary 
heir, in the absence of fraud, is not to be reckoned 
from the time when he succeeds to the estate, but 
from the time at which it would have been 
reckoned against the widow if she had lived and 
brought the suit. — 94. 

(6) In an action brought upon a mortgage bond 
which combines a personal obligation with the 
pledge of property, where the claim is founded 
not upon the contract to pay the money, but upon 
. the .hypothecation of the land, and the object is 
' to obtain a sale thereof as against purchasers under 
; .a subsequent mortgage bond, the law of — appli- 
; qg&e ,io the suit is Act XIY of 1859 s. 1 cl. 12.— 

.. ^.Looking to Act XIY of 1859 s. 1 cl. 5 and 
their Lordships had no doubt that the 
' “he Legislature was that the period 
from Act YIII of 1859 s. 246, 
pf : a minor, be modified by the 
s, 11. Consequently an 
piration of the year, bring 
^whilst the disability of 
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thing mentioned in the preceding Section, execution 
might issue either within the time limited by law, 
or within three years next after the passing of the 
Act, whichever should first happen, The substi- 
tution of the ‘word “must” or “shall ” for the 
word “ may n can only be done foi j the purpose of 
giving effect to the intention of the Legislature. 
In the absence pf proof of such intention, the 
word “may” must be taken in its natural, and 
therefore in a permissive and not in an obligatory 
sense. — 123. 

(9) The provision in Act IX of 1871 sch, 2 art, 
129 that, with respect to a suit to establish or to 
set aside an adoption, the time when — begins to 
run is “the date of the adoption, or (at the option 
of the plaintiff) the date of the death of the 
adoptive father,” does not interfere with the right 
which, but for it, a plaintiff has of bringing a Hint 
to recover possession of real property within 12 
years from the time when the right accrued. — 598. 

(10) Where in a suit by a judgment creditor and 
execution purchaser of u co-sharer to enforce his 
rights, it was decided not only that the share of 
that co-sharer passed to the purchaser under the 
sale in execution, but that the purchaser was 
entitled to hold that share in ijmali or joint enjoy- 
ment with the other co-sharer ; and against this 
decree the co-sharer, whose share had been sold, 
appealed, but execution was not taken out till 
after the appeal was finally disposed of : HELD that 
there was no necessity or duty lying upon the 
other co-sharer to assert his rights to the sole 
enjoyment of his share until the execution pur- 
chaser was put into possession, or, at all events 
until the rights of the parties had been finally 
determined by the dismissal of the appeal, the case 
being governed by the — prescribed by Act IX of 
1871 sch. 2 art. 145.— 697. 

(11 ) Plaintiff was held to have failed in taking 
this case out of the operation of Act IX of 1871 
s. 20 by showing that the authority of the person 
who had signed the acknowledgments relied on as 
the defendant's agent, had continued to the time 
when these acknowledgments were signed, or that, 
the defendant had given any special authority to 
the said agent to sign the acknowledgments.--- -7 10. 

(12) A proceeding taken bond fide and with due 
diligence before a Judge whom the party bond fide 
believes, though erroneous^, to have jurisdiction, 
especially when the Judge himself also supposes 
that he has jurisdiction, and deals with the case 
accordingly, is a proceeding to enforce a decree 
within the meaning of Act XIY of 3859 s. 20.— 761. 

(13) Without deckling whether, in applying — 
under Act XIY of 1859 s. 1 cl. 13, in the case of a 
joint family governed by the Mitacshara law, the 
person on whose death the property which is 
alleged to be joint has descended must be taken to 
be the father or grandfather, or some ancestor 
farther back, their Lordships were not prepared 
to affirm that the father might not be held to be 
that person in this case where the claim was two- 
fold, viz ri to establish plaintiff’s right as a copar- 
cener not only as to his original share in the joint 
estate, hut also as to the moiety of the father’s 
interest to which he became entitled on the father’s 
death by right of survivorship, and to have a 
partition on that basis.— 778. 

(34) Held that — could not apply to the suit for 
the partition of immoveable property, because not 
only had plaintiff all along been in the enjoyment 
of part of that property, but he could, makers. 14, 
exclude fronf computation the time! occupied in 
the prosecution of the suit of 1861, mi ha&thera 
been a total exclusion from the joint ■family 4state 
as a whole ; whilst as fegar<is.;t'h| 'ihdpe|bfe. pro-* 
-4’ p;erty 4he' appellant 

■ we proceedings pf 1864, 'as 
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the other to ■ the manner of acquiring title and 
rights by possession and enjoyment. The object of 
the latter (s. 27) was to make more easy the esta- 
blishment of rights of this description by allowing- 
an enjoyment of 20 years, if exercised under the 
conditions prescribed by the Act, to give, without 
more, a title to easements.-— 810. 

(16) When therefore an artificial pyne was con- 
structed by plaintiffs’ ancestors on* defendant’s 
land for the purpose of irrigation more than 20 
years ago, any Court which has to deal with the 
subject ought to refer such long enjoyment to a 
legal origin, and the right so created is not in any 
degree interfered with by s. 27. — Ibid. 

(17) Article 31 of the 2nd Schedule, which limits 
the time for bringing suits for the obstruction of 
watercourses to two years u from the date of the 
obstruction,” does not apply to continuing nui- 
sances, as to which the cause of action was renewed 
de die in diem so long as the obstructions were 
allowed to continue, as is expressly provided by 
s. 24. — Ibid. 

See Alluvial Land (4). 

See Dower. 

See Hindoo Widow (10) (11). 

See Mortgage (5). 

See Onus Probandi (3). 

See Oudh Sub-Settlement (6). 

Lunatic. 

See G-tft (7). 

See Registration (6). 


Mahomedan Law. 

See Gift. 

See Malgoozar. 

See Slave. 

See Will (1) (3) (4). 

Maintenance. 

(1) Where M executed on behalf of N a ladawi - 
namah or deed of disclaimer, disclaiming all right 
to an estate to which he was one of the heirs-at- 
law, upon consideration of receiving a monthly 
allowance for — , and accepted a perwannah securing 
that allowance to himself and his heirs : held that 
the ladawinamah and perwannah amounted to a 
valid _ contract by which the parties were re- 
spectively bound ; and that the ladawinamah being 
founded on good consideration, was binding on the 
heirs, who could not set it aside except by returning 
the money which had been paid in advance on 
account of the — allowance. — 165. 


(2) The illegitimate son of a person belonging 
to one of the twice-born classes has a right to — . 
So where a Rajah, having then no legitimate son, 
but having an illegitimate son, executed a sunnud 
in favor of the latter, who, in pursuance thereof, 
obtained delivery of possession of a certain village 
for his — , it was held that the Rajah was acting 
in the performance of a legal obligation, and that 
the grant made by the sunnud would not fall 
within the supposed prohibition that a father, 
having no legitimate son, is by the Mitacshara 
law incompetent to alienate ancestral estate to a 
stranger, — 136. 

See Champerty. 

See Costs (1). 

See Hindoo Widow (3) (5) (6) (10) (11). 

Malgoozar. , 

Where, on the death -of a — , his widow 'and 
principal heiress according to the Mahomedan law 
was admitted to' a settlement of the villages held 
by Mm, and continued in possession for 19 years 
when a Regular settlement took place with, her 
upon the ground' that her long possession was 
, adverse to the rights of the, co-heirs : held that 
the widow could not be. fixed with a trust except 
«■ upon clear proof of her consent tp the. acceptance 
- ' of that trust j but that, if it.w^re eleajrly made out 
that she held under a trust,, amAnlargement of, her 
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a trustee, and she would have taken whatever 
additional interest she thus acquired subject to the 
original trust.-— 623. 

Malicious Prosecution. 

The prosecution of legal proceedings, which are 
instigated by malice and are at the same time 
groundless, is a wrong to the person who suffers 
damage in consequence of them, for which an action 
will lie.— 361. 

Malikkana. 

See Oudh Sub-Settlement (3). 

See Mortgage (15) (16). 

Manager. 

(1) Where a testator dealt with the income of 
his several estates as one fund, and gave that 
income to his five sons in equal shares with a 
commission of 10 per cent, from the whole income 
to the one who was to be — : HELD that this 
commission was to be calculated, not upon the % 
gross collections, but upon the net income of the 
whole of the estates, being the fund which, subject 
to that commission, was divisible amongst the co- 
shares. — 788. 

(2) Disallowance of sums laid out by the — on 
his own account and of expenses incurred for his 
own private purposes, and charging him with rent 
of a house which was occupied by him as his own 
exclusive residence, but which the will directed 
should, if not sold, be let, approved by the Privy 
Council. — Ibid. 

See Endowment (3). 

See Joint Hindoo Family (1). 

See Jurisdiction (8). 

See Partnership (1). 

See Shebait. 

Mandamus. 

See Sale (5). 

Man Singh’s Talook. — 158, 649. 

Marine. 

Where a collision took place by the stern of the 
“Dacca” running amidships into the port side of 
the <£ Michelino ” while at anchor, the burden of 
proof lay very heavily upon the M Dacca ” to show 
that the collision so caused with a vessel properly 
at anchor , in a proper place was not the conse- 
quence of negligence and bad seamanship: and 
their Lordships were of opinion that the evidence 
clearly established that the “ Dacca ” was to blame 
for not keeping a proper look-out, which reason 
alone prevented her from seeing the light of the 
other vessel at anchor. — 109. 

Marriage. 

The acknowledgment by the father and by the 
whole family of the legitimacy of a son was held 
to raise some presumption of the — of the mother, 
—287. 

See Slave. * 

Master and Servant. See Timber (2)t 
Maxims. 

(1) Quod fieri non debuit factum valet. — 199. 

(2) Caveat Emptor. — 519. 

Measure of Damages. See Timber (J ). 
Measurement. See Lease (3). 

Mesne Profits. 

(1) Plaintiffs, guilty of laches, were held not 
entitled to recover, as against purchasers for valu- 
able consideration without notice of their title, — 
from any date earlier than that of the institution 
of the suit.— 61. 

(2) Recording to Act XXIII of 1861 s. 11, where 
a decree is silent touching interest or — subsequent 
to institution of suit, the Court executing the 
decree cannot give such interest or — ; but plaintiff 
may still assert his right to such — in a separate 
suit. — 190. 

(3) Where a judgment debtor executes an up&er- 
, taking, by an act of the Court, that, in consideration 

of his remaining in possession pending appeal, he 
will, if the appeal goes against him, account M 
v ’ that suit and before tha,t Opart for the — jin ques- 
. tion, he cannot escape from that obligation because, 
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when he contracted it. the practice of the Court 
proceeded upon a construction of the law which 
has since been pronounced to be erroneous.— Ibid. 

(4) Held in this case that the right to 
according to a stipulation in a deed of compromise, 
ran from a former decree affirming the compromise, 
and not from a subsequent decree which simply 
affirmed, with an explanation, the former decree. — 
495. 

(5) As to interest on — , referring to the proviso 
at the end of Act XXXII of 1889 and to the reso- 
lution of the Sudder. Court in 1850, the Privy 
Council awarded interest upon — from the com- 
mencement of suit to the date of decree. — Ibid . 

(ti) In December 1851 the Rajah of Ramnuggur 
executed a zur-i-peshgee mortgage of certain vil- 
lages in favor of appellant’s predecessors. The 
respondent’s predecessor set up a mokurruree lease 
of one of the villages alleged to have been granted 
to them by the Rajah prior to the mortgage. The 
appellant’s predecessors sued to set aside that lease 
as collusive, and to recover that village with — , 
and obtained a decree to that effect in 1860. Before 
execution of this decree was taken out, the Rajah 
obtained a judgment for some debt against ap- 
pellant’s predecessors, in execution of which he 
attached and sold their interest in the zur-i-peshgee 
lease : held that the appellant was entitled to 
recover the — of the property up to the date of 
sale, the right to these — not having passed to the 
purchaser of the zur-i-peshgee rights— 773. 

Mining. 

See Deed on Sale (2). 

See Lease (4). 

MinoiL 

See Ancestral Property. 

See Compromise. 

See Giet (1). 

See Guardian. 

See Hindoo Law (Adoption) (15). 

See Hindoo Law (Alienation). 

See Limitation (7). 

See Registration (6). 

See Sale (8). 

Misdescription. See Landlord and Tenant. 

Misrepresentation. 

r See Contract (2) (3). 

&ee ; DEED op Sale (2). 

Mis-statement. See Privy Council (1). 

Mistake. 

See Bond. 

See Contract (2). 

See Error. 

See Landlord and Tenant. 

See Registration (2). 

Mochulka. See Registration (8). 

Mokurruree. 

Where a clause in the kubooleut of what 'was 
called a — lease acknowledged a power in the 
Government to put an end to the lease at the end 
Of one year, but the Government had not done so, 

■ it was held that, although it was not properly a — 
inasmuch as practically the Government could 
enhance the rent, it must be regarded, as long as 

1 , it went on, as an hereditary lease, a mourosee 

’ * ) that as the interest of the grantor, 
! been determined by the Government, 

” ? ^^‘<Ji|^j'interest, there seemed no reason 
^■^'iponstmetion of* the pottah in ques- 
1 to be limited to the life of 
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(2) Where their Lordships thought 42 per cent 
per annum (the rate of interest agreed upon m a 
— ) unjustly usurious, they (looking to s. 19 cl, 4 of 
the Punjab Code) allowed 12 years’ interest at the 
rate of 12 per cent, per annum.— 85, 

(3) Where a — deed, under which the mortgagee 
was in possession, provided for the payment of the 
balance before a day fixed, but not until that, 
balance should have been ascertained by an account 
by the mortgagee, and the consequence of the 
breach of this obligation to pay the balance was a 
power to the mortgagee to become the purchaser 
of the property at a certain valuation ; held that 
there was no reason for presuming, at this distance 
of time, that the very special agreement contained 
in the deed was carried out between the parries 
according to its terms, the contemplated settlement 
of accounts being a necessary preliminary to the 
performance of that contract. — 198. 

(4) The practice of the Madras and Bombay 
High Courts, in applying to mortgagees by, con- 
ditional sale the practice of the English Courts of 
Equity of recognising in the mortgagor a right of 
redemption notwithstanding expity of time stipu- 
lated for foreclosure, as being in contrast with the 
mode of proceeding followed in Bengal, was con- 
demned as unsatisfactory and calling for the 
interposition of the Legislature. — Ibid, 

(5) Plaintiffs, as mortgagees, obtained ’ n decree 
for possession upon their — deed against defendants 
as mortgagors. Though this decree gave plaintiffs 
no title to the land as against the prior mortgagees, 
it gave them a right and title as against defendants, 
which right and title were not destroyed by the 
prior mortgagees subsequently turning plaintiffs 
out of possession. When, however, plaintiffs paid 
off the first — , their title, which had all along bi on 
a good title as against the mortgagors, was a valid 
title as against everyone, and the" mortgagors had 
no right to enter upon the possession of their land. 
The entry of the mortgagors upon that land, to 
which the plaintiffs had obtained a right under the 
second — , gave them a cause of action against the 
mortgagors from the period of such entry. — 357. 

(8) In giving plaintiffs a decree for possession, 
tlielr Lordships reserved the question as to the 
amount for which they were entitled to hold pos- 
session of the land under the — , until the defendants 
sought to redeem the land. — Ibid. 

(7) Considering that the duties of the Zillah 
Judge in the matter of foreclosure are of a minis- 
terial nature, and considering the vast importance 
to mortgagors of the notification bv the Judge 
required by Reg. XVII of 1806 s. 8, and the con- 
sequences which follow if they do not redeem 
within the prescribed time, their Lordships were 
of opinion that the service of it should he esta- 
blished by evidence in a suit brought fco enforce 
the foreclosure, and that the finding of the Judge 
is not 2>nmd facie evidence of the fact of service, 
shifting the onus of proof upon such an important 
point, and relieving the mortgagee from giving 
affirmative proof of the due performance of a con- 
dition necessary to be established before the fore- 
closure can attach upon the estate.— 480, 

(8) The year during which the mortgagor may 

redeem his property runs, not from the date of the 
perwannah or the issuing of it by the Judge, but 
from the time of service.— /&$. ' ‘ 

(9) Service upon some of the mortgagors would 

be insufficient to warrant the foreclosure of the 
whole .property or any of it where it is sought to 
foreclose the whole estate as’ upon one — i against 
all. — Ibid. > , . 

(10) The mortgagee, when, he k&c&j foreclose. 

1 must discover and serve the ffe^ohsVwh^Iare^ the 
* then owner's off the estate,, 

* Who have not taken pbssyei|nlhfiS’^yy’ 1 ! •: ; 
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do so, and having kept it for a long! time without 
acting upon it in his lifetime, it was -held that there 
was sufficient evidence in this and other circum- 
stances of the case to conclude that it was not a 
conveyance as against bond fide purchasers. 


(12) Without affirming the broad proposition 
that every purchase by a mortgagee of a sub-tenure 
existing at the date of the — must be taken to 
have been made for the benefit of the mortgagor so 
as to enhance the value of the mortgaged property, 
and make the. whole, including the sub-tenure, 
subject to the right of redemption upon equitable 
terms, it was held in this case that the mortgagor 
was entitled to redeem the estate upon paving the 
purchase-money of certain birt tenures of which 
the mortgagee claimed a sub-settlement, plus the 
original mortgage-money.— 687. 

(13) The effect of a sale of a mortgaged estate 
under a power of sale is to destroy the equity of 
redemption in the land, and to constitute the mort- 
gagee exercising the power a trustee of the surplus 
proceeds, after satisfying his own charge, first for 
the subsequent incumbrances, and ultimately for 
the mortgagor. The estate, if purchased by a 
stranger, passes into his hands free from all the 
incumbrances. There seems to be no reason why 
the second mortgagee, who might have bought the 
equity of redemption from the mortgagor, should 
not, equally with a stranger, purchase' the estate 
when sold under a power of sale created by the 
mort gagor. — Ibid. 

(M) There is no ground for the contention that 
a mortgagee cannot relieve himself from the sta- 
tutory obligation of filing accounts under 
Eeg. XXXIV of 1803 ss. 9 and 10.— 708. 

(15) Where, at the time when a — of the maJik- 
hana interest of certain talookdars was made, the 
law by which the contract was governed limited 
the rate of interest to 12 per cent., and the — 
provided that the mortgagee should take the income 
of the mahkhana m lieu of interest and so be saved 
fi oin having to account for them, crediting every 
harvest with a certain amount of the income as 
interest at. 12 'per cent, and taking the remainder 
of the mahkhana (a fixed sum) as an allowance 
for the costs of collection: held that this stipu- 
lation was not in the nature of a contract for 
interest, and that there was no evasion thereby of 
thfci law, or any contract to give usurious interest. 
— Ibid. 


(16) Qucere.— Whether, if the surplus malildiana, 
ultra the interest, were a fluctuating instead of a 
fixed sum, the mortgagee would not be bound to 
file the statutory accounts.— Ibid. 

See Ancestral Property. 

See Contract (2). 

See Attachment. ■ 

See Hindoo Widow (1). 

See Joint Hindoo Family (5), 

See Limitation (3) (4) (6). 

See Mesne Profits (6). 

See Onus Probandi (J). 

See Privy Council (4). 

See Sale (2). 

Mourosee. 

See Endowment (9). 

See Mokurruree. 

Musha. See Gift (1). 


Nawab Malka Jahan Sahiba. See Oubh. 
Necessity. 

See Ancestral Property. - . 
See Endowment (3). , 

See Hindoo Law (Alienation). ■ , 

See Hindoo Widow (ij ;(8) (9). 
NEGLIGENCE. - • 

' , • , See Laches. \ [ 1 ■. - 1 
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Nephew. See Brother’s Son. 

Notification. 

See Mortgage (7). 

See Onus Proband r (2). 

See Privy Council (17). 

See Sale (6). 

Nuisance. 

Continuing — . See Limitation (37). 
Nunc Pro Tunc. See Privy Council (4) (12). 


Obstruction. 

See Declaratory Decree (6). 

See Limitation (17). 

See Relief (l). 

See Right of Action (2). 

Occupancy. See Right of Occupancy. 

Onus Probandi. 

(1) In a suit by mortgagees under a zur-i- 
peshgee, not only for possession, but also for setting ’ 
aside a mokurruree lease, which was alleged to 
have been granted by the mortgagor prior to the 
mortgage, and under which defendants had been 

m possession for some time in accordance with a 
Magistrate’s order : HELD that the — was on plain- 
tiff, in impeaching the validity of the mokurruree ; 
but this having been clone and a strong primd facie 
case made out, the — was shifted, and it became 
incumbent on defendants to show that the mokur- 
ruree was granted before the zur-i-peshgee, and 
that it was granted bond fide for a real considera- 
tion, and intended to be operative as between the 
mortgagor and the lessee. — 64. 

(2) Quaere. — Whether, under the circumstances of 
this case, it was not for the plaintiff, who was seek- 
ing to oust the defendants from possession, to prove 
the non-observance of the formalities enjoined by 
Act VIII of 1859 s. 239, rather than for the defen- 
dant, who was in possession, to prove affirmatively 
that they had been observed. — 755. 

(3) Plaintiff having proved his title to the land, 
defendant was bound to prove that plaintiff has 
lost it by reason of his (the defendant’s) adverse 
possession for twelve years, which burden, it was 
held, the defendant had not satisfied. — 809. 

See Deed. 

See Endowment (8). • 

See Enhancement (*2). * 

See Evidence (3). 

See Joint Hindoo Family (9). 

See Marine. 

See Mortgage (7). 

See Will (3). 

Oudh. 


The effect of Lord Canning’s proclamation of 
15th March 1858 was to vest in the British Govern- 
ment all landed property in Oudh, so that ail who 
claim title to land there mu§t claim through the 
Government. Consequently Nawab Malka Jahan 
Sahiba was held entitled to no more than a per- 
mission to occupy for her life the palace to which 
she asserted a right in perpetuity. — 584. 

See Hindoo Law (Inheritance) (12). 

See Oudh Estates. 

See Oudh Sub-Settlement. 

See Oudh Talookdars Relief. 

See Privy Council (11). 

Oudh Estates. 

(1) The Government Letter of the 10th October 
1859, published in Schedule I annexed to Act I of 
1869, gave the registered talookdar the absolute 
legal title as against-the State and against adverse 
claimants to tlie talookdary ; but it did not relieve 
the talookdar from any equitable rights to which 
he might have subjected himself with a view to the 
completion of the settlement by his own valid 
agreement. Accordingly where a registered talook- 
dar bound himself expressly in writing to respect 
the rights of his cestui qzte tryst, who was the equit- 
: able owner, if she permitted Min' to he Malone so 
registered, a decree' Of confiscation' against ; her ’ 
trusted was held not to affect her.— I; ' : , : , A . 
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(2) To bring any person within the operation of 
the above letter, he must be shown to be one with 
whom a Summary Settlement was made between 
1st April 1858 and 10th October 1859 as talookdar. 
— 4. 

(3) The appellant, because she originally claimed 
the superior, was held not barred now from assert- 
ing any subordinate right to which she may be 
entitled. Treating her interest, therefore, in the 
villages in question as that of a subordinate zem- 
indar, or one entitled to make a sub-settlement for 
them, her liability to pay 10 per cent, to the talook- 
dar, over and above the Government demand, was 
held to depend upon the Oudh Settlements Act 

xxviozim.—ibid. 

(4) As the proprietor of certain villages and 
rights within a talook which she acquired by in- 
heritance from her husband, her estate was held to 
be, not a life interest, but the estate of inheritance j 
of a Hindoo widow with all its rights and liabilities. 
—Ibid. 

(5) Qiuere. — Whether, since the passing of Act I 
of 1869, the re-formation of a sunnud granted to 
any person within the second Schedule of that Act 
could be effected without a special Act of the 
Legislature. — Ibid. 

(6) The Government letter of 10th October 3859, 
above referred to, was held not to apply to a Reve- 
nue Settlement of Talooka Chillaree with the 
infant Rajah Rigbehoy Sing, which was resumed 
by Government after his death and before that 
letter was written ; nor was it intended to create 
in the _ infant Rajah’s grandmother a proprietary 
right in the talook by virtue of a temporary Reve- 
nue Settlement for three years, to which she had 
been allowed to succeed. — 1 2. 

(7) Act I of I860 cannot apply to a suit com- 
menced in 1867 and finally decided by the Courts 
in Oudh in 1868 ; nor where the plaintiff’s name 
does not appear in the first of the lists mentioned 
in s. 8. — Ibid. 

(8) Held that the grant of the property in this 
case was made to one member of the family for the 
joint benefit of all the members ; that Act 1 of 1869 
conferred title in land ; that the grantee acquired 
a permanent, heritable, and transferable right in 
the pKoperty ; that he had by an alienation inter 
vivos transferred the property to the family, to be 
held by them as joint property ; and that the pro- 
perty was divisible among all the members of the 
family per stirpes, which was the prevailing mode 
according to the Mitaesliara law, in the absence of 
a family custom. — 304. 

(9) A person who has been registered as a 
talookdar udder Act I of 3809, and has thereby ac- 
quired a talookdary right in the whole property, 
may nevertheless ^iave made himself a trustee of a 
portion of the beneficial interest inlands comprised 
within the talook for another, and be liable to 
account accordingly. — 427. 

, 'V 0) The object of Act I of 1809 s. 22 cl. 4, taking 
Whole . Section together, was held to be that j 
• Wherever it is shown by sufficient evidence that a j 
, taloobdar, not having male issue, has so excep- 
the son of a daughter as to give 
, : , the place, consequence, and pre- j 

- Would naturally belong to a son if 
v Wctold not ordinarily be conceded 

■ X ‘‘ has thus indicated an in- 

v '' treated shall be his suc- 
i brought within 1 the 


Ufii 


be brought within 1 the 
45 &,,_ 

lordships were of opinion 


Government, after the general confiscation of the 
land of Oudh, is absolute and over-rides all. other 
titles, nevertheless the grantor under the Govern- 
ment may, by an express declaration of trust, or 
by an agreement to hold in trust, constitute him- 
self a trustee.— 472. 

(33) Held that the sunnud to Kablas Koer con- 
ferred a full proprietary and t r,i f._*r;i hh* right in 
the estate therein described upon ln*r and hoi* male 
heirs according to tin- law of primogeniture, and 
that by virtue of Act 1 of 1869 s. A she must be 
deemed to have acquired by the sunnud a per- 
manent, heritable, and transferable right in the 
estate without any trust for the benefit of the re- 
versionary heirs of her husband ; and that on her 
dying intestate, under cl. 11 s. 22 of the same Act, 
and according to the Mifcaoshara law, the estate 
descended as her separate property to her daughter. 
— 474. 

( 1 4) Held that the responden t m usfc be presumed 
to have held the villages included in the summary 
settlement and talookdary sunnud made with and 
granted to him before the* passing of Act 1 of 1869, 
as representative of and in trust fora joint Hindoo 
family governed by the Mitaeshara law ; and that 
that Act did not operate to change the relative 
condition of the parties so as to put an end to the 
trust. — 607. 

Oudh Sub-Settlement. 

(1) In order to entitle a person to a sub-settle- 
ment of lands under Act XXYI of 1866, he must 
prove that he, or some person under whom he 
claims, has within the prescribed period held These 
lands as an under-proprietor under the talookdar, 
or the predecessor of that talookdar. It is not 
sufficient for him to show that he has been a pro- 
prietor of those lands by a title adverse to the 
talookdar. — 82. 

(2) Under-tenures held under contract, or under 
any arrangement from which a contract may be in- 
ferred, are within the definition of sub-proprietary 
rights given in the Rules annexed to Act XXYI of 
1866, and their holders are entitled to a sub-settle- 
ment.— 566. 

(3) Held that the grant of the birt zemindary 
interest in this case should be treated as the. con- 
veyance of a subordinate zemindary interest, and 
that the holder of it was entitled to a sub-settle- 
ment under Act XXYI of J 866, but without preju- 
dice to the talookdar ‘s right (if any) to malikhana. 
—567. 

(4) It is clear that birfcs still subsisting are 
tenures which would entitle their holders to sub- 
settlement under Act XXYI of 1866.— 637. 

(5) The letter of the late Maharajah Sir Man 
Singh, a talookdar of Oudh, set out in Hie judg- 
ment of the Privy Council, was held to contain a 
promise for a sub-settlement, which was binding 
not only upon bimself, but upon his successor also, 
—649. 

(6) The provision of limitation (as it is called) in 
the Circular of 1861 made no distinction between 
birt tenures and all tenures in the nature of Shan* 
kallaps. It applied to all birt tenures, but not to 
Shankallaps, except those that were of the nature 
of birt. But that provision was in effect repealed 
by Acts XYI of 1865 and XIII of I860, so that a 
suit of a birteeah became cognisable notwithstand- 
ing that he may not have been in possession in 
1855. — 715. 

(7) Plaintiff having been found to have held by 
an under-proprietary right as distinguished from ; a 
holding through privilege in favor, Jhia bkim to >a ' 
sub-settlement was held not barred, MCthA Rules 

’ conjained in the Schedule to Act; 

' Oudh Estates (3). C* 'Y’> ; 
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principal and interest tip to the date of his deter- 
mination calculated according to the contract rate 
(if any), and may allow subsequent interest on the 
amount so determined (as upon a judgment debt) up 
to the time iof payment at a rate not exceeding 6 
per cent.,, the manager in this case awarded future 
interest at a higher rate than 6 per cent. The 
Commissioner on appeal, aware of the difficulty 
in the way of his hearing the appeal raised by the 
limitation of appeals prescribed by s. 10 of the Act, 
erroneously proceeded to act under Act YIII of 
1859 s. 933, and varied the manager’s order so far as 
it gave the rate of interest prohibited by law. The 
Privy Council affirmed this order as just and proper, 
only varying it as to the date from which the 6 per 
cent, interest should commence. — 562. 


Pagoda. 

Pevaraja Swamis — and the Adhyapaka mirass 
right therein. — 620. 

See Endowment (2) (13). 

Pandaram. See Endowment (2). 

Partition. 

(1) The Privy Council agreed with the Lower 
Courts in declaring the respondent’s absolute title 
(under a final decree in a — suit) to an estate un- 
encumbered by any putnee rights in the appellants. 


(2) The plaintiff was held to have derived no 
title from a butwarra without proving the order of 
— drawn out by the Collector in pursuance of Reg. 
XIX of ! 814 s. 13, by analogy to the rule in England 
that, if a man claims property under a title derived 
from a sale in execution of a judgment to which he 
is a party, it is not sufficient to prove the writ of 
execution, but he must prove the judgment in order 
that the Court may see that the writ of execution 
was warranted by the judgment. — 643. 

See Hindoo Law (Inheritance) (13), 

See Hindoo Widow (4). 

See Joint Hindoo Family (3) (II) (12) (14) 

See Limitation (13) (14). 

See Oudh Estates (8). 

See Vendor and Purchaser (3). 

Partnership. 

( J ) Where, by a contract of — , one of the partners 
was to manage the business, and his remuneration 
was not to be by salary, but by a commission upon 
the sales during Ms lifetime ; and on its being found 
that the concern could not go on except at a loss, 
and the Company had to be wound up by an order 
of Court ; the Privy Council, acting upon the dis- 
tinction between the position of a man who is to 
be paid by a fixed salary and that of a man who is 
to be paid by a commission, and upon a careful 
construction of the whole agreement, came to the 
conclusion that, by no fair and reasonable implica- 
tion, could it be inferred that tile partners relin- 
quished their right of dissolving or applying to 
have the Company dissolved under the circum- 
stances, or that they agreed, if they did exercise 
this right, to pay the managing partner compensa- 
tion for the loss of commission not earned. — 326. 

(2) It appearing that the relation between plain- 
tiff and defendant (two brothers) could not be taken 
to be strictly that of a joint 'Hindoo family, since, 
although joint as to their general 'concerns, and in 
- some sense joint as members of a family, yet that 
relation was qualified by the provision contained in 
a family arrangement whereby each member might 
take out and use assets derived from a — firm for 
the benefit of his Sole and separate speculations : 
held that plaintiff had iailed to make out his right 
to throw Ms own and his brother’s acquisitions into 
* hotchpot and to claim an equal .division .of them,— 
B49« ' • ; , ■ *- ■ , 

($) The above arrangement being of such an 



dined to extend the operation of such an agreement 
one iota beyond its terms, and therefore thought 
the High Court right in drawing a distinction 
between pledging the credit of the firm and drawing 
out money actually belonging to the firm, — Ibid. 

(4) Where, by an arrangement come to between 
the parties, part of the balance of account stated as 
due to plaintiffs by defendants was to be carried to 
the “block account,” and the remainder to the 
“interest account,” and the agreement fixed no 
time for its duration or for the liquidation of the 
debt : held that, on the true construction of the 
agreement, either party could determine it when it 
was foumd to be working unsatisfactorily, having 
in this respect the same right as parties under a 
contract for a — at will. — 742. 

(5) The construction of an ambiguous stipulation 
in a deed may be governed or qualified by a recital ; 
but if the intention of the parties is clearly to be 
collected from the operative part of the instrument, 
that intention is not to be defeated or controlled, 
because it may go beyond what is expressed in the 
recital. Applying this distinction to "the operative 
part of the instrument in this case, it was held that 
the security thereby constituted was intended to 
cover the general balance that might become due 
from defendants to plaintiffs upon all the accounts 
between them. — Ibid. 

See Privy Council (6). 

Party to Suit. 

(1) Act VIII of 1859 s. 102 refers to cases of 
substitution, in case of death of sole or surviving 
plaintiff, of a legal representative of such plaintiff, 
where there is no dispute. — 371. 

(2) Section 103 has reference only to a state of 
things existing before the hearing or at the hearing 
of the suit. — Ibid. 

See Defect of Parties. 

See Joinder of Parties. 

See Practice (9). 

j See Relief (3), 

Pauper Suit. 

(1) A petition to sue in format, pauperis contains 
in itself all the particulars that Act VIII of 1859 
requires in a plaint. — 627. 

(2) In this case, the plaintiff, after filing % peti- 
tion to sue in forma, pauperis , and pending an 
enquiry into his pauperism which was delayed by 
various orders of the Court raised a loan and paid 
into Court the amount of stamp fees chargeable 
under the Court Fees Act, whereby he gave up so 
much of the prayer of his petition as asked to be 
allowed to sue as a pauper : held that there was 
nothing in Act VIII requiring the rejection of the 
plaint under such circumstances, or preventing the 
petition from being considered as a plaint from the 
date that it was filed, according to the explanation 
in Act IX of 1871 s. 4. — Ibid. 

See Dower (1). 

See Jurisdiction (fi). 

Payment. . 

(1) The' doctrine of Courts of Equity that a 
plaintiff who comes to be relieved from his own act 
must submit to the equitable conditions wMch the 
Court may see fit to impose was held inapplicable to 
the case of the appellant, who was not seeking the 
aid of the Court, but was himself sued for money 
paid under no contract or consent of his, but under 
proceedings taken in invitupi , — 135. 

(2) Respondents bought appellant’s interest in 
the surplus proceeds of a revenue-sale subject to 
the contingency of his succeeding in his suit to set 
aside the revenue-sale, in which event that interest 
would he nil Held that there was no general 
equity existing between the parties upon which 
appellant ought to be compelled to restore to the 
respondents their original position, because the 

. event on which they speculated -had gone against 
them. — Ibid. . ; , ' , 

See Evidence (3). (4). ,• ' : 1 * 

See GUARANTEE. ' ' • ' f \ 
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See Partnership (1) 

See Practice (13). 

See Privy Council (4). 

See Voluntary Payment. 

Pension. See Jurisdiction (4). 

Permanent Settlement, 

See Enhancement, 

See Fishery (Right op). 

See Privy Council (7). 

Perwannah. 

See Maintenance (1). 

See Mortgage (8). 

Plaint. 

(1) Rejection of — . — 620, 627. 

(2) Variation between — and schedule. — 783. 

See Pauper Suit (1) (2). 

See Practice (13). 

Possession. 

(1) A — on the part of one party, which is not 
shown to have commenced, in wrong, can only be 
disturbed by distinct proof of a superior title in 
another party. — 218, 

(2) Their Lordships saw nothing in this case to 
take it out of the general and well-known rule re- 
lating to actions in the nature of ejectment, viz., 
that plaintiff must recover by force of his own 
title ; and thought that it would be very unjust to 
allow defendants, -who had been for nearly the 
whole time of prescription in — of villages of 
which they claimed to be purchasers for value, to 
bo turned out of — by any person other than one 
who h id established a clear title to present — . — 508. 

(3) Plaintiff was held not entitled to recover, his 
vender having been found to have purchased be- 
namee for the original judgment debtor at a sale 
which did not take place until the 1st June 1863 in 
execution of a decree of the 31 sb May 1843, and to 
have allowed the defendant, who claimed as pur- 
chaser under a subsequent sale in execution on the 
7th June 1855, to be put into — , and to remain in 
— for 9 years, without contesting his right to the 
property.— 659. 

, (4) — for three years under an Act IV of 1840 

award does not create a title by prescription. — 730. 

(5) The defendants having been put into — by 
the Government who were entitled to the lands in 
dispute, and having been maintained in — by the 
Magistrate under s. 318 of the Code of Criminal 
Procedure, if the plaintiffs had wished to contend 
that the defendants had been wrongfully put into 
“ and that the plaintiffs were entitled to recover 
on the strength of their previous — without enter- 
ing into a question of title at all, they ought to 
have brought their action within six months, under 
Act XIV of 1859 s, 15. — Ibid. 

See Adverse Possession. 

See Alluvial Land (7). 

See Declaratory Decree (4). 

See Gift (1) (3) (6) (7). 

See Hindoo Law (Adoption) (17). 

. : , See Joint Hindoo Family (2). 

' Limitation (9) (10) (15) (16).. 

V Mortgage (5) (6) (10). 

-.'■Gnus Probandi, 

(1): 


Re a — in order to determine 
I Ah^state for life only or an 
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•proviso to Act VIII of 
.jniendedtq b,e confined , 
. under ! sil 8, 9, 
ts ' which come 

.».£ i. * 


(2) A party, who is not willing to accept a find- 
ing in his favor in a suit, is not in a position to ask 
for a decree based upon it in the appeal, though lie 
ought to have it in some future proceeding. — Ibid. 

(3) A Judge cannot, without giving evidence ns 
a witness, import into a case his oVvn knowledge of 
particular facts. — 301 . 

(4) It is always dangerous, aud more especially 
so in the Mofussil Courts in India, to allow parties 
to make anew case ami to call fresh evidence upon 
an issue on which they have failed upon the evi- 
dence originally adduced in support of it. — Ibid. 

(5) In a case of contlicting evidence of witnesses 
who do not command themselves by tin* manner in 
which they give their evidenc. i! is a eiib ruin to 
look to the conduct of the parties. — (bid. 

(6) If a Court, intends to call for frodi. evident* „* 
it ought to record its reasons for so doing. — Ibid. 

(7) A Court ought not to adjourn a cas.* for the 
production of a document : much (when itdo>.-s 
so) to allow winies-.es and several of the parties 
who were interested in the re-util, aunt who had 
been previously examined, bo he recalled and to 
add to and vary the evidence which Limy had pre- 
viously given, in order to prove a case which they 
had not s t up. — Ibid. 

(8) A judgment-creditor has, bv virtue of the 
judgment, without execution, no ri’gh t to the pro- 
perty of the judgment -debtor, and is not entitled 
to recover it from the per.-on,- in wltos^ bauds it is. 
The procedure prescribed is to proceed to < weenie 
the judgment by attachment and <uk- if necessary, 
and not to proceed by action. — 330. 

(9) There must be two conditions to give tin* Court 

jurisdiction under Act XXTTl of 1861 s. 11; the 
question must be botwemi part ins fo the suit, ami 
must re hiu* ro the cx.-cutum of the deer A per- 
son, by merely applying for execution of ihodcnv v 
does not uio himself a lariv !•> i V -inL.’ 

—371. 

(10) This case was remanded for further ^nrptlrv 
and report by the High Court, the Judicial Com- 
mittee being dissatisfied with the manm-r in which 
the High Court, had overruled the Lower Court ou 
a question of fact, by rejVcfmg c-wtain entries (in 
hooks which, in the coufilct of oral testimony on 
both sides, were brought into (_\>u r; to show on 
which side the truth lay) as ho; gemrue, from fcheir 
own observation of tin* hooks, without taking evi- 
dence or rehearing the case mi that point. — H 4. 

(11) Officers who act as Judges, if entrusted at 
the same time with udiniui>tmf,i\‘.;\lmk‘S, ought to 
be most scrupulous in the endeavor io form' their 
own opinions imh pendent Iv. They ought not to 
refer to their superiors, whether judicial or admin- 
istrative, for opinions to form their own judgments 
as Judges. If any information from a superior is 
considered necessary, he ought tube examined as a 
witness. — 427. 

(12) When an appellant comes to complain of the 
judgment of a Court upon a point which does not 
appear upon its judgment, it would bo proper, and 
at least convenient, that some explanation should 
be given why the point does not ho appear— 817. 

(13) In this case the High Court approved of the ’ 
rejection of the plaint under Act VII i of 1*859 s. 82 
as disclosing no cause of action either in the allega- 
tions respecting the “ mim&s of reciting prayers, 17 
and the exclusive right of recital in a stated form' 

1 and orde'r which the 'plaintiffs asked the Court to 
establish audio protect from infringement by the 
’ defendants, or in, the allegation*^ to withholding 
payment of certain specified sums, described as ' u the - ‘ 

a ^ .H. i'tt -u ' *1 


the Schedules, were more than, 
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technical grounds when they find that it is sub- 
stantially right. — 685. 

. See Decker (2). 

See Defect, of Parties. 

See Execution of Decree. 

See Hindoo Law (Alienation). 

See Interest (1) (2). 

See Joinder of Parties. 

See Jurisdiction (7). 

See Party to Suit. 

* See Pauper Suit. 

See Privy Council. 

See Belief (8), 

See Special Appeal. 

Prescription. 

See Limitation (15) (16). 

See Possession (2) (4), 

Presumption. 

See Endowment (8). 

, See Evidence (2). 

See Fishery (Bight of). 

See Government Paper (2). 

See Hindoo Law (Adoption) (8). 

See Joint Hindoo Family (9). 

See Jurisdiction (8). 

See Mortgage (11). 

See P UR DANUSHEEN WOMAN. 

Primogeniture. 

See Hindoo Law (Inhephtance) (4) (13). 

See Joint Hindoo Eamily (12). 

Sea Oudh Estates (18). 

Principal and Agent. 

(1) Where a man stops in during an auction sale 
and assumes the character of a principal agent, ami 
deposing another who is really acting as agent pur- 
chases the property, he cannot afterwards be 
allowed, in equity, to turn round and claim to have 
purchased not for the principal, but for himself, 
and to obtain a profit out of his purchase. — 122. 

(2) _ In the absence of evidence to the contrary, it 
was inf erred from the facts stated that the agent’s 
service had come to an end, thus making it clear 
that he could have had no general authority. — 710. 

(3) Formal notice of termination of the agent’s 
authority is not necessary. It will be enough if 
the plaintiff knew of the agent having quitted 
defendant’s service, and of his authority having 
been thus revoked . — I bid. 

See Joinder op Parties. 

See Limitation (11). 

See Timber (2). 

Priority. 

See Attachment. 

See Mortgage (5). 

See Begistration (5). 

Privy Council, 

(1) There must be uberrima fides on the part of 
those who come for leave to appeal, on special 
grounds, to the — , Where the petition contained 
a material misstatement, the appellant w r as not 
allowed the costs of the appeal. — 72. 

(2) In a suit to set aside two decrees which de- 
clared that certain bond-debts, incurred by the she- 
bait of an idol, should be realized from the rents or 
profits of the dewnttur mehal, it was held that the 
High Court was right in holding that, in the ab- 
sence of proof of fraud or collusion, it could not 
reopen and review those judgments, and that the 
— , since it was not sitting in. appeal to determine 
whether the. conclusions of fact or of law on which 
those decrees were fouhded were right or wrong, 
could properly deal -only with the operation and 
effect of the decrees as they stood, — 102. 

(3) The_ — may at any stage of an appeal hear 
the objection that the appeal is without authority 
because the leave to appeal is ultra vires. — 148. 

(4) Special leave to appeal nmc p;a tunc was re- 
H ; , fused in this case where one of hheq^rincipaf ques- 
} -/ : -Hons* was that the proper amount wa^ndt paid intp ; 
$ ^ip f 'Qourt, ! undera compromise, the 

( J / 7 only ) and where the snW 
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stantial ground was that in a, suit for foreclosure of 
mortgage, before a decree was finally obtained, a 
compromise was entered, in pursuance of which the 
mortgagor paid into Court a sum of money which 
the mortgagee refused to accept, and which the 
Court thereupon irregularly directed to be repaid to 
the mortgagor without notice. — Bid. 

(5) As a general rule, one appellant to the — 
cannot hope to succeed upon a pure question of 
fact as to which the decisions of both Courts below 
are against him. — 157. 

(6) If ever the above rule should be adhered to, 
it should be in a case where the question relates to 
an item in a partnership account the proof of which 
depends upon the testimony of native gomashtas 
supported by native books not produced before the 
— . — 161 . 

(7) The question as to whether grants made by 

a zemindar before the permanent settlement are or % 
are not binding on his successors, was not allowed 
to be raised for the first time in the appeal to the 
— , their’ Lordships inclining strongly to the affirm- 
ative of the alternative. — 215. 

(8) In a suit which was essentially one of bound- 
ary and on which an order had been previously 
made by the — , the — declined to go behind that 
order, and held that so much of the judgment of 
the High Court as reopoued on fresh evidence what 
had previously been decided must be set aside. 
—225. 

(9) Parties appealing to the — upon the merits 
ought not to take the general decree of the Higii 
Court, but should" ask for details. — 298. 

(10) A suit for possession and redemption, in 
which a third party intervened claiming that the 
plaintiff had conveyed to him one half of the pro- 
perty in dispute, was dismissed. On appeal by 
plaintiff in which the intervenor did not appear, the 
Lower Appellate Court merely reversed the decree 
of the First Cou^Pand the High Court affirmed the 
decree of the Lower Appellate Court. The — , in 
remanding the case to the High Court to amend 
their decree in conformity with their judgment, by 
declaring affirmatively what the plaintiff; was en- 
titled to recover, observed that the question ought 
to have been raised in the High Court. — Ibid. 

(11) A Commissioner in Oudh has no* authority 
to admit an appeal to the — from a decree of his 
affirming a decree of the Settlement Officer of that 
district, notwithstanding that his decree was final ; 
the words u Court of Highest Civil Jurisdiction in 
any Province” in Act 11 of 1868 having reference 
to the general jurisdiction of the Courts, and not to 
the finality of .their decisions in particular cases. 
— 127. 

(12) To avoid delay and expense in this case, 
the — granted special leavq to the appellant to 
appeal, and allowed the case to be argued nunc 
pro tunc. — Ibid , 

(18) An order of the — cannot be reopened or 
varied^ unless by some accident, without any blame, 
and without any default on the part of the party 
himself, he has not been heard and an order inad- 
vertently made as if he had been heard ; but not on 
the mere ground that he was not properly repre- 
sented upon the appeal or cited to appear to it, and 
where it could not be said that there had been no 
default on the part of the petitioner. — 558, 

(14) The objection that the petitioner was never 
properly made a party to the suit in the Courts 
below, and that the proceedings in India, so far as 
he was concerned, were coram non judice , was held 
to be ’one which could only be properly tried in a 
new suit, since, if the facts alleged could be esta- 
blished, the, final decree in the suit, consider edinde- 
pendently of the Order in Council, and merely as a 
■ decree of the Indian Courts, would probably not be 
res judicata against the petitioner.— 

, ' (15) In a former appeal the — held that bqtlx 
Courts were wrong on the question of' l'imi Utiom 
f , and, as to the other -plea hr/ bar, that! ■ 
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Whose application to intervene in a former suit be- 
tween his alleged vendors and the defendants had 
been refused, could not bo bound by the decree in 
that suit, and remanded the case for trial on the 
merits. In the present appeal the — declined to 
allow the question as to whether there ever was a 
conveyance or not from the plaintiff’s vendors to 
be re-opened as one decided by their Lordships on 
the former occasion.— 604. 

(16) Their Lordships always regret to have to 
hear an appeal ex parte; but their decision upon it, 
when heard, must stand as if all the arguments 
which the respondents, if present, could have raised 
upon the case had been addressed to them ; the 
absent parties must bear the consequence of their 
own laches. — Ibid. 

(17) The objection as to the non-observance of 
the formalities enjoined by Act YIII of 1850 s. 239 
was not allowed to be taken for the first time upon 
appeal before the — , it Involving a question of 
fact. — 7 55. 

(18) This case having been heard on special 
appeal, the — refused to modify the language of 
the first Court’s degree with regard to the enjoy- 
ment by the defendant of the water in a certain tal, 
leaving the defendant’s exercise of such right, if 
wasteful or improper, to be the subject of a future 
enquiry. — 816. 

{See Arbitration (1). 

See Costs (2). 

See Hindoo Law (Adoption) (10). 

See Hindoo Widow (5) (6) (9). 

See Interest (1). 

See Practice (10). 

Procedure. 

See Civil Procedure. 

See Criminal Procedure. 

Promissory Notes. See Government Paper. 
Proprietary Eights. 

See Fishery (Eight of). 

See Oudh Estates (1) (4) (6) (8), 

See Eiparian Proprietor. 

See Settlement Officer (1). 

See Sub-Proprietary Eights. 

See Timber (3). 

Public Policy. 

SeerCHAMPERTT. 

See Costs (1). 

See Hindoo Law (Adoption) (9). 

PUCHIS SOWAL, 

See Hindoo Law (Inheritance) (17). 

Punjab Code. 

Section 19 cl. 4. See Mortgage (2). 

Purchase Money. 

See Hindoo Widow (1) (8) (9). 

See Mortgage (12). 

See Pavment (1) (2). 

' See Sale (1). 

See Sheriff’s Sale (1) (3). 

- ySee Vendor and Purchaser (1). 
BurDanVsheen Woman. 

' ;; . Although if a person of competent capacity signs 

*i 1 i a AeMythe: presumption is that he understood the 
•* /.iq^rh^entto which he has affixed his name $ yet 
* ;i '*5 a ‘ — , who had no legal assistance, the 

; • j '"^t%^^^®|^omption does not arise ; and it is in- 
’ ’ k * * -Court to be satisfied, as a matter 

; * \' /f bf" i^e^l^lAh^yeally did understand the instru- 
V ■; ' f her name. — 444. 
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finder-tenure under Reg, 
i-aside because one of, the 
ned'out not substantial. - 


Bamnad.— 17, 353. 

Eatification. 

See Company. 

See Hindoo Law (Adoption) (12). 

See Timber (2). f 

Be-formation. 

See Alluvial Land (1). 

See Contract (3). 

See Oudh Estates (5). 

Befund. 

See Payment. 

See Privy Council (4), 

Begistered Talookdar. 

See Oudh Estates. 

See Oudh Sub-Settlement (1), 

Eeg istration. 

(1) The High Court H.W.P., having no ordinary 
Civil jurisdiciion, is not competent, under Act XX 
of 1866 s. 88, to direct the — of a deed, the — of 
which has been refused by the Registrar and the 
Eegistrar-G eneral. — 1 7 0. 

(2) Where a deed of sale is presented for — 
within the period required by s. 22, and is accepted 
by the registering officer who, without the vendors 
appearing, registers it by a mistake, and the — is 
declared by a competent Court to be invalid, the 
registering officer may, although the period of four 
months has expired, proceed to compel the appear- 
ance of the vendors, and on their admission, register 
the deed. — Ibid . 

(3) Such — may be effected by the registering 
officer voluntarily, and without aii order from the 
District Court under s. 84. notwithstanding that an 
application by the parties concerned to have it 
registered has been refused by the Registrar, and 
that the Registrar-General has deemed the first 
(invalid) — to be duo — . — Ibid. 

(4) Sembh . — Every — of a deed is not null and 
void by reason of a non-compliance with ss. 19. 21, 
36, or the like ; such errors or defects should be 
classed under the general words “defect in pro- 
cedure” in s. 88. — Ibid. 

(5) Where a deed is tendered for — within the 
time prescribed by Act VIII of 1871, and registered, 
it is immaterial that another deed has obtained 
priority of —.—438. 

(6) The latter part of s. 35 of the same Act, taken 
in connection with the rest of the Act, should be 
read distributive! y and be construed to mean that 
the registering officer shall refuse to register a deed, 
quoad the persons who deny the execution of it, 
and quoad any person who appears to be a minor, 
an idiot, or a lunatic. — Ibid. 

(7) In all cases where a registered deed is pro- 
duced, it is open to the party objecting to the deed 
to contend that there was an improper — , or that 
the terms of the — Act in some substantial respects 
have not been complied with, ~~lbid. 

(8) The pottahs or niochulkas, as defined in Act 
VI II of 1865 (Madras) s. 3, which are excluded 
from the operation of Act XX of 1866 by as. 2 and 
17, refer only to leases executed by tenants who are 
cultivating the land and their immediate landlords, 
and not to leases granted by zemindars to inter- 
mediate holders.— 646, 

See Registered Talookdar. 

Regulation VIII of 1793. 

. - Section 51. ■ See Enhancement (1). 

Regulation XXV of 1802. 

See Landlord and Tenant. 

Regulation XXXIV of 1803. , - , 

Sections 9 and 10. See Mortgage (14).. ' ; 
Regulation II of 1,805. „ J / J J ! 

/ : ; Section 3. ■ ■ See Limitation (I). ■" ‘ ; < 
Regulation XVII of 1806. .'■■ ■■*;;. ]:■ ■ ; 

, i, . ! '' Section^, See MoRTGAGE-i?)v;^i’' <J ■ m , • >• , 

Reg^^n.;XIX' 181'% > • ; t :i J n \ >: * ' , ? ; d < ; - 

■ v '• ; Section 13** - J v ■ \ ? :« 1 1 ; J\ ' X ■ 

:> Regulation VUE of 1819,, t h , • SB i ! , ‘ M ■ > fc » 
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Regulation XI of 1822. 

Section 4 cl. 1. See Alluvial Land (5). 
Relief, 

(1) The intervention of defendant in the pro- 
ceedings of th# Settlement Officer, and the former’s 
objection to the entry on the wajib-ul-urz (or village 
administration paper) of the widow’s adopted son 
as her successor to the mouzah in question on the 
ground that the adoption was illegal, is an act of 
obstruction against which — may be granted if it 
is shown (which was not in this case) that the entry 
thus objected to was necessary to the settlement of 
the mouzah, or the completion of the title, or the 
right to present possession. — 529. 

(2) The setting up by the defendant of a fictitious 
will (oral or written) maybe a ground for claiming 
a, cancellation of the document. — Ibid. 

(3) Queer e. — Whether, where — against this will 
was not one of the objects of the original suit by 
the widow, and the adopted son was afterwards 
made a co-plaintiff, the suit ought not, for the pur- 
pose of such claim, to be considered as a new suit ; 
and yhetliev, the defendant having before that time 
put forward the claim and persisted in it to the end, 
— might not, if asked for, have been granted 
against it. — Ibid. 

See Contract (3). 

See Declaratory Decree (1) (2) (3) (5), 
Remand. See Hindoo Law (alienation). 

Renewal, See Lease (1) (2) (3). 

Rent. 


Their Lordships refused to allow an unexplained 
note embodied in the order of the Settlement Officer 
to over-ride the former arrangement of the parties, 
so as to render the respondent, a natural son of the 
late Rajah Shumshare Bahadar, liable to pay the 
appellant, the legitimate son and heir of the late 
Rajah, a — of Rs. 3650 instead of Rs. 2001, in the 
absence of all evidence as to what was the — 
actually paid by the respondent after the settlement 
wa $ made, — 690. 

'See Endowment (11). 

See Enhancement. 

See Escheat. 

See Lease (3), 

See Manager (2). 

Residence. 

(1) Where a testator disinherited his son, and the 
final decision on the Contestation of the will was 
that, upon the expiration of defendant’s life interest, 
the son was entitled as heir to the estate ; and the 
son brought this suit for a declaration of cesser of 
defendant’s interest by his non-compliance with 
the condition in the will relating to - — in the tes- 
tator’s boitakanah : held that defendant’s delay in 
commencing — was justified by his inability to get 
possession of the entire house from the trustees, 
and by the unfit state of the house for — owing to 
want of repairs. — 4.6. 

(2) What acts were held to amount to the use of 
the house as a — v — Ibid. 

See Dwelling, 

See Hindoo Widow (11). 

See House. 

See Manager (2), 

Res J udicata. 

(1) The expression “ cause of action” in Act 
VIII of 1859 s. 2 cannot be taken in its literal and 
most restricted sense. Where a material issue has 
been tried and determined between the same parties 
in a proper suit, and in a competent Court, as to the 
status of one oi them in' relation to the other, it 
cannot be again tried in another suit between 
them. — 213. 

, (2) An order declining, td execute a decree for 
Want of jurisdiction is not' ah adjudication within 
■’ the rule of — or within Act VJlIol 1859 ,s, 2, so as 
■ ' - . to bar a subsequent application for the execution v 
1/, oLthat decree^ — 423.** '■ ,,>'A y ? >■»; \ 

that' J 
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and was (as such heiress) entitled to possession, 
was conclusive against the title of the present 
plaintiff, who was a party to (defendant in) that 
suit ; and that she having taken possession under 
that decree, the plaintiff was barred by the adfudi- 
tion from recovering the possession from her upon 
the ground that (according to the Mitacshara law, 
and a family custom or kolachar, excluding females 
from inheritance) she was not the heiress, and that 
he, as the eldest branch of the family, was entitled 
to succeed to the property upon the death of her 
son, — 540. 

(4) Eren if the family usage set up by the plain- 
tiff in the present suit had not been set up by him, 
as defendant, in the former suit, the adjudication in 
the first suit would still be a bar to the proceedings 
in the second, on the ground that the claim was the 
same in both suits although the allegations were 
different, and that the plaintiff, as defendant in pos- 
session, ought to have resisted the claim in the 
former suit by setting up the family usage. — Ibid. 

(5) But although the plaintiff is barred by the 
former adjudication from setting up the family 
usage for the purpose of showing that he is entitled 
to possession during the defendant’s life, he is not 
thereby barred from showing that upon her death, 
he, if he survives, will be entitled to succeed her. 
—Ibid. 

(6) A decree in a former suit was held to be no 
bar under Act VIII of 1859 s. 2 to the present suit 
for possession of mouzah M. B., merely because in 
the schedule to the plaint in the former suit mouzah 
B, which was the subject of that suit, was described 
as “ mouzah B, usli with dakhili, that; is, mouzah B 
and mouzah M. B.,” whereas in the body of the 
plaint it was described simply as mouzah B. ; the 
description in the body of the plaint, and not that 
in the schedule, being that upon which tire Court 
was called upon to adjudicate. — 783. 

(7) The Privy Council held that the respondent 
was barred from bringing the present suit by the 
decision of their Lordships in the former suit. — 
785. 

See Joint Hindoo Eamily (15). 

See Privy Council (14) (15). 

Revenue. w 

See Collector of Revenue. • 

See Revenue Settlement. 

Revenue Settlement. 

See Alluvial Land (6) (7). 

See Oudh Estates (6). 

Settlement Officer. 

Reversioner. 

See Hindoo Law (Adoption) (10). 

See Hindoo "Widow (1) (2) (7) (8). 

See Joint Hindoo Family (14). 

See Limitation (o). * 

See Res Judicata (5). 

Review. 

(1) The order of the Lower Appellate Court ad- 
mitting a — of Judgment after the expiration of 90 
days from the date of the decree without showing 
whether there was sufficient cause proved to its 
satisfaction for the delay, was held to be illegal 
with all subsequent proceedings under it.-— 67. 

(2) Qucere. — Whether Act VIII of 1859 s. 376 
applies to orders, or merely to decrees. But even 
admitting that a — can take place of an order re- 
jecting the judgment debtor’s objections to a sale 
in execution,' the auction purchaser is entitled to 
be summoned and heard in support of the ox*der 
sought to be reviewed, as provided by s. 378. — 294. 

See Privy Council (2). 

Revocation. See Oudh Estates (11). 

Right of action. 

1(1) There may be, -where a right is interfered 
* , with, injuria sine damno to give a — $ but (there is 
, no — where there is neither dammm nor injuria,— 
ji ; 656. , : 

i (2). So where a riparian proprietor encroached on 
■ ' ’ t the bed of a khal in 'the possession of /the^ave^ i* ■ 
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ment, a ad built, a wall on it;, it was held that 
* plaintiff, not having all the rights of a riparian 
proprietor, had no — for the removal of the wall 
on the other side, on the ground of the obstruction of 
his navigation and of danger to his property with- 
out at least proving that there had been any inter- 
ference with the flow of the water, or of such injury 
to his right as would support an action, — Ibid, 
flee Contract (2). w 

flee Costs (1). 
flee Interest (3). 

See Malicious Prosecution (1). 
flee Practices (8). 

JtruHT ok Occupancy. 

(1) A — may he acquired in respect of an un- 
divided share of an estate. — 550. 

(2) Holding as ijaradars prior to and during 
their lease does not create in them a — . After the 
lease they hold over subject to the terms of tlie 
lease. — Ibid. 

Rights. 

flee Endowment (13). 
flee Equitable Rights. 
flee Fishery (Right of). 
flee Hindoo Widow. 

See Proprietary Rights. 
flee Right oe Action. 
flee Right op OcoupANcr. 
flee Sub-Proprietary Rights, 
flee Tank. 

Riparian Proprietor. 
flee Alluvial Land. 
flee Right op Action (2). 

Sale. 

( 1 ) J, as the executor of his deceased father S, 
obtained a decree which he held in trust for S’s 
heirs, namely himself and brothers. One of the 
brothers (Hj died, leaving J and i\i his executors. 

M then sold to J the interest of H ? s son for an 
inadequate consideration. Held that, according 
to the rules of equity, the — could not stand, but 
that J was bound to return to H’s sons their share 
in that estate, upon receiving back the purchase- 
money ; and that the — was equally invalid against 

^any other person for whose benefit the trustee (J) 
'"may have purchased secretly in his own name, as 
it would be against the trustee himself. — 52. 

(2) In this case it was held that the clause in a 
mortgage-bond relating to — was in the nature of 
a penalty, and that the plaintiff who, on a portion 
of the interest having come into arrears, sued for 
the full amount of the mortgage-money with inter- 
est for twelve years, the full period of the loan, 
was not entitled to enforce it only upon default in 
the payment of interest ; also that the suit was not 
maintainable, either as an action for damages for 
the amount which plaintiff could have obtained by | 
the — , or on the bond itself. — 58. 

; • ; - (&) In a suit for possession brought by the holder 
, v /Of a certificate of purchase of property sold at an 
’ i,. r execution — , it is open to the real owner if in 
s A pp^session (Act VIII of 1859 s.‘ 260 notwithstand- 
\\ that plaintiff is the apparent owner 

) and a mere trustee.— 122. 

i ' - \ V of P r ^ ce is ' m ^self no ground for 
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— upon appeal. In the present case the judgment" 
debtor was held barred from objecting to the noti- 
fication of — on the ground of error, as it appeared 
that, in applying for a postponement of the — , he 
agreed to the attachment and the' notification being 
maintained. — Ibid. 

(7) In attaching property of a judgment-debtor 
under Act VIII of 1859, the judgment-creditor can 
only attach and sell the right, title, and interest of 
the* judgment-debtor ; whereas if he soil the tenure 
under Act VIII of 1869 (B.C.), he would get rid of 
all under-tenures, and the purchaser be entitled to 
the whole tenure free from all incumbrances. — 577. 

(8) Their Lordships expressed their inability to 
affirm that a minor's interest in expectancy could 
be made the subject of a — : still les* that of a — 
wholly speculative, as any such — • must be, by a 
guardian acting, or purporting to act, on behalf of 
the minor. — 734. 

(9) Where the purchasers at a — in execution 
on the 16th July 1850 bought, among other tilings, 
the right, title, and interest of the judgment- 
debtors in a decree of the ltth November 1843, 
and it appeared that the judgment-debtors had 
obtained from the Civil Court A menu com tractive 
possession { i . e .. possession marked out bv sticks 
and posts) of certain lands which, according to his 
view, they were entitled to under the decree of the 
11th November 1843 : HELD that what was sold at 
the execution — was the unexecuted portion only 
of the decree of the 1 1th November 1813.— 776. 

See Ancestral Property, 

flee Contract (3). 

flee 'Deed of Hurl 

flee Endow At knt (9) (11) (16) (u>). 

flee Government Paper (2j. 

flee Guarantee. 

flee Hindoo Widow (1) *3). 

flee Joint Hindoo Family (S) (18). 

flee Limitation (,6) (10). 

flee Mesne Profits (6), 

flee Mortgage (13). 

flee Partition (2). 

flee Possession (3). * 

flee Principal and Agent ( 1 ). 

flee Putnrr. 

flee Review (2). 

flee Sale for Arrears op Rkwlnue. 

flee Sheriff’s Sale. 

flee Vendor and Purchaser. 

Sale for Arrears. of Revenue. 
flee Limitation (2;. 
flee Payment (2). 

Samanodaka. flee Kin doo Law (Tnueiutanoe) (2) 
Santan Sreni Hr a me. flee Grant (2). 

| Saptnda. 

flee Hindoo Law (Adoption) (7) (15). 
flee Hindoo Law (Inheritance) (2). 

Sarun. flee Alluvial La n d ( 5). 

Seal, flee Government Paper (l). 

Separate Property. 

flee Hindoo Law (Inheritance) (5) (8)* 
flee Joint Hindoo Family (3) (7) (14). 
flee Oudh Estates (18), 

S ESSEN DEE. — 4. 

Settlement. 

See Alluvial Land (5) (6), 
flee Fishery (Right of). 

See Hindoo Widow (2). 

' ■■ flee Landlord and Tenant. 

' , flee Malgoozar. ■, ■ ' , 1 ‘ 

' flee Oudh Estates (1). . „ ■ 

flee Qudh Sub-Settlement.* , , * 1 
, '■ flee Rent. * 1 - 

y ' ^Revenue Se-ttle^^nt^ f t ■ £;• 1 ; , h , ,; - 
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no power to convey away the proprietary rights of 
the Government in those estates. — {41. 

See Hindoo Law (Inheritance) (12). 

See Belief (I), 

See Bent. 

Shank all ap. S$e Oudh Sub-Settlement (6). 

Share. 

See Ancestral Property. 

See Endowment (4) (5). 

Sec Gift (2). 

See Joint Hindoo Family (2) (3) (4) (6) (8) 
(44) (16). 

See Limitation (13). 

See Bight of Occupancy (l). 

' See Vendor and Purchaser (3). 

Shebait. 

See Endowment (8) (4) (5) (6) (JO). 

See Privy Council (2). 

Sheriff’s Sale. 

(1) The purchasers at a — under a writ of fi.fa 
upon being evicted by the execution-debtor, can 
recover from the execution-creditor the purchase 
money which he has paid, if it should turn out that 
the sheriff had no authority to execute the writ at 
the place where the property was situate. — 510. 

(2) A sheriff who seizes property out of his 
jurisdiction is a trespasser, and in the position of 
an ordinary person who has sold that which he had 
no title to sell. — Ibid. 


(8) The rule of English law, which bars a pur- 
chaser by private contract from recovering the 
purchase money, if evicted by a title to which the 
covenants do not extend, does not govern a case in 
which the sale, as regards the owner of the thing 
sold, is in invitum and made under color of legal 
process. — Ibid. 

(4) Nor can the rule of English law, as to im- 
plied warranty of title in chattels sold, and regard- 
ing the application of the maxim caveat emptor , be 
applied to a — of goods under/, fa. — Ibid. 
Signature. 

See Evidence (4). 

See Limitation (11). 

Sister. 

Half-sister’s daughter’s child. See Hindoo Law 
(Adoption) (16). 

See Hindoo Law (Inheritance) (1). 

Slave. 

Act V of 1 843, which was intended to remove all 
the disabilities arising out of the status of slavery, 
was held to prevent the application of the Willa 
rule of Maliomedan law, whereby the natural heirs 
of the emancipated were excluded by the heirs of 
the emancipator, and consequently to entitle the 
granddaughters of a — girl (who, after giving birth 
to their mother, was emancipated by her master on 
the day previous to the celebration of a nibah mar- 
riage, by which she became his wife) to succeed to 
their grandmother as her natural heirs, as they 
would have done but for that Act, — 633, 

Son. - 


See Brother’s Son. 

See Daughter’s Son. 

See Hindoo Law (Inheritance) (3). 
See Maintenance (2). 

SOODEAS. 

See Hindoo Law (Adoption)- (14) (19). 
Special Appeal. 


(1) Where an issue was not raised in the Court 
of First Instance, nor taken in the grounds of appeal, 
it is too late to set it up for the first time in — , 
especially if the evidence has not been directed to 
it.— -87, 

, (2) A Judge cannot be said to act strictly within 
his power upon a — , if bis judgment' proceeds upon 
inferences drawn from the evidence but' contrary to, 
1 ; the 'inferences drawn by the WoOonrfs below, and 
, so-, far involves a review’ 6f /their- .decision upon 
: . mattery- of fact.— 623. ' ' ' r 
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Specific Performance. See Endowment (13). 
Stamp Duty. See Pauper Suit (2). 

State, 

See Escheat, 

See Government. 

Statutes. 

24 & 25 Vic. c. 104. See Jurisdiction (5) 

28 & 29 Vic. c. 15. See Jurisdiction (5). 
Subordinate Zemindar. See Oudh Estates (3). 
Sub- Set^l em ent. 

See Oudh Estates (3). 

See Oudh Sub-Settlement. 

Substitution. 

Of “ must ” or a shall ” for u may ” when allow- 
able. — 423. 

See Party to Suit. 

Sub-Tenure. See Under Tenure. 

SUMMAE Y S ETT L EM ENT. 

See Oudh Estates (2) (8) (14). 

See Be venue Settlement. 

SUNNUD. 

See Grant (2). 

See Hindoo Law (Inheritance) (18). 

See Maintenance (2). 

See Oudh Estates (5) (33) (14). 
Survivorship. 

See Hindoo Law (Inheritance) (1). 

See Hindoo Widow (4). 

^Limitation (13). 

S<e Bes Judicata (5). 


Talook. 

(1) Maharajah Man Singh’s. — 458. 

(2) Kablas Koer’s. — 574. 

See Enhancement (1). 

See Grant (2). 

See Begisteked Talookdar. 

See Talookdar. 

Talookdar. 

See Mortgage (35). 

See Begistered Talookdar. 

Tank. 

The principle that a man, in exercising a right, 
may he liable, without negligence for injury done 
to another, was held inapplicable to the statutory 
duty imposed on zemindars of maintaining td!hks 
for purposes of irrigation, as raised in a case where 
two tanks had burst on defendant’s land from 
influences beyond plaintiff's control. — 36. 

Temple (Hindoo). 

See Endowment (i) (2) (3) (7) (9) (11) (12). 
Timber. 

(1) In a suit for damages for conversion by de- 
fendants of certain — belonging to plaintiff, the 
principle of estimating the damages adopted was 
not only to take the value of # thc — at the place 
where the principal, if not the*only, market for it 
existed, as the basis of the calculation j but to 
deduct from the price at which the plaintiff could 
have there sold it, what it wo.uld have cost him to 
bring it to the market. — 525. 

(2) In a suit for damages for the obstruction by 
the defendants’ agent of the plaintiff in the exer- 
cise of his alleged right to remove — from certain 
forests in Burmah, it was held that the acts com- 
plained of could not be treated as the wrongful 
acts of a servant or agent committed in the course 
of his service, because it was not shown that at 
the time in question the alleged agent was a servant 
or agent for the purpose of working in the forest 
-on behalf, of the defendants, or of doing any class 
of acts analogous to those complained of, nor was 
there any' proof of the defendants having ever 
knowingly adopted or ratified those acts, or indeed 
of the acts having been committed for their benefit. 

. Z-rWA* • , ’ 

■ / i ; _ (3), In a suit for a share , of the proceeds of ' 
1 1 pertain — alleged to have, been, cut down, by the 
f ; 1 Government in a joi 
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plaintiff’s sunnuds merely gave him a hereditary 
right, as Collector of Revenue, to the perquisites 
arising out of certain cesses or dues, hut no pro- 
prietary right in the village, no interest in the soil, 
and no right to the — ; nor was he entitled to the 
proprietorship of the soil of the village by reason 
of his watam or hereditary khoti, as it was clear 
that the proprietorship of the soil was not vested 
in every khot, and the clauses of his own agreement 
negatived such a right. — 700. 

Tirhoot. 

See Alluvial Land (5). 

Title. 

See Alluvial Land. 

See Declaratory Decree (1) (2) (4) (5) (6). 
See Fishery (Right of). 

See Government Paper (1). 

See Limitation (15) (16). 

See Mortgage (5). 

See Onus Probandi (3). 

See Oudh Estates (8) (12). 

See Oudh Sub-Settlement (1). 

See Partition (1) (2) (3) (4) (5). 

See Possession (1) (2). 

See Relief (1). 

See Sheriff’s Sale (2). 

■ See Warranty of Title. 

Tracharamana. — 382. 

Transfer. 

See Decree (1). 

See Endowment (13) (14) (16), 

See Gift (6). 

See Jurisdiction (2) (5) (7). 

Trespasser. 

See Alluvial Land (7). 

See Sheriff’s Sale (2). 

Trust. 

See Endowment (6) (7) (14) (15) (16). 

See Escheat. 

See Malgoozar. 

See Mortgage (13). 

See Oudh Estates (1) (9) (12) (14). 

See Sale (1) (3). 

Ultra Vires. 

See Company. 

r See Jurisdiction (1) (5) (6). 

See Privy Council (3). 

See Sheriff’s Sale (1) (2). 

Unchastity. 

See Hindoo Law (Inheritance) (14) (15). 
Under Tenure. 

See Escheat. 

See Mortgage (12). 

. See Oudh Sub-Settlement, 

See Sale (7). 

Undue Influence v 

See Deed of Sale (2). 

See Hindoo Law* (Adoption) (15), 
tjRjAiMA. See Endowment (13). 

UsirRYv See Mortgage (15). • 

( — hTMa ?at. See Joint Hindoo Family (12). 
OR; AND PURCHASER. 

Where a hobala was ’entered into with 
f a Hindoo widow as vendor, and was 
‘ tent with her being benameedar 
r Irrigations in the plaint that her sons 
|'|#\i^h|er;into it on their behalf, they 
real vendors, and the 
l received the purchase money 
‘ ' s to be returned : HELD 
ed 'a cause of action 
the mother, and was 
question whether 
* r ‘ +/ ' by . the mother 
" i;ian& : by. 
Mowing 
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rights of a purchaser under a- voluntary conveyance 
and those of a purchaser under an execution sale 
may be, it is clear that a distinction may, and in 
some cases does, exist between them. — 167. 

(3) The purchaser of undivided property at an 
execution sale during the life of the debtor for his 
separate debt acquires his share in such property 
with the power of ascertaining and realizing it by 
a partition. — Ibid. 

See Government Paper (1). 

See Guarantee. 

See Hindoo Widow (1). 

See Limitation (4). 

See Mesne Profits (1). 

Set, Mortgage (10) (11). 

See Possession (2) (3). 

See Sale. 

See Sheriff’s Sale (1) (3). 

Voluntary Payment. See Payment, 

Wajtb-ul-urz. 

See Hindoo Law (Inheritance) (12). 

See Relief (1). 

See Will (1). 

Wall. See Right of Action (2). 

Warranty of Title. Set Sheriff’s Sale (4). 
Watan. 

See Desai (1). 

See Timber (3). 

Water. 

See Biieel. 

See Fishery (Right of). 

See Kbal. 

See Privy Council (18). 

See Right of Action. 

See Tank. 

See Watercourse. 

Watercourse. 

See Limitation (16) (17). 

Widow. 

See Hindoo Widow, 

See Malgoozar. 

Will. 

(1) Where a Mahomedan testatrix devised the 
whole of her property in the course of a wnjlb-ul- 
urz relating to only a portion of it, and independent 
testimony of her intention to make this disposition 
was produced, the disposition was held valid 
against a claim of possession set up by a rival 
claimant. — 235. 

_ (2) Construction of Major-General Claude Mar- 
tin’s — , and cypres application of the fund for the 
relief of poor debtors detained in prison in Calcutta, 
consequent on the abolition of imprisonment for 
debt. — 244. 

(3) The policy of the Mahomedan law appears to 
be to prevent a testator from interfering by — with 
the course of the devolution of property according 
to law among his heirs, although he may give a 
specified portion, such as a third, to a stranger. 
But a holder of property may, to a certain extent, 
defeat the policy of the law by giving in Ins life- 
time the whole or any part of his property to one 
of Ms sons, provided he complies with certain 
forms, the onus of proving which clearly is upon 
those who seek to set up a proceeding of this sort. 

— 287, 

(4) A devise to pious uses which was in such 

vague terms as to confer the beneficial interest on 
the executor, was held to be in contravention of the 
Mahomedan law and invalid without the consent 
of the heirs. — Ibid, , 

( 5) Where a — was to the effect “ I declare that 

, I give my property to K whom I have adopted,” * . 

. ■ followed by the direction fe my wives fehall perform , ; 

, the ceremonies aeeqrdmg/to dhtei Sutras, and * 
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further indicated that the testator did not contem- 
plate his widows having the power of cancelling the 
adoption of K and ousting him from the benefit he 
•was to take under the — by declining to perform 
the ceremonies, but that whether they performed 
the ceremonies or not, so long as K lived, no other 
adoption could take place. — 338. 

See Arbitration (4). 

See Endowment (19). 

See Grant (2). - 

See Hindoo Law (Adoption) (3). 

See Hindoo Widow (10) (11). 

See Joint Hindoo Family (16). 

See Oudh Estates (11). 

See Relief (2) (8). 

See Residence. 

Willa Rule. See Slave. 

Witness. 

See Hindoo Law (Adoption) (13). 


See Practice (3) (5) (7) (11). 
See Putnee. 


Zemindar. 

See Declaratory Decree (2). 

See Endowment (2). 

See Escheat. 

See Fishery (Right of). 

See Hindoo Law (Inheritance) (13). 
See Joint Hindoo Family (12). 

See Privy Council (7). 

See Subordinate Zemindar. 

See Tank. 

See Vegayanimapat. 

Zur-i-peshgee. 

See Joint Hindoo Family (5). 

See Mesne Profits (6). 
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The 3rd July 1871. 

Present: 

Sir James W. Colvile^ Lord Justice James, Lord Justice Mellish, 
and Sir Lawrence Peel* 

Oudh Estates Act (I of 1869 ) — Government Letter of 10 th October 1859 — 

Trustee . 

On Appeal from the Court of the Financial Commissioner of Oudh . 

Mussamut Tlmkoorain Sookraj Kooer 
versus 

The Government of India and others. 

Government letter of tbe 10 th October 1859, published in Schedule 1 annexed to Act I of 
1869, gave the registered talookdar the absolute legal title as against the State and against adverse 
Claimants to the talookdaree \ but it did not relieve the talookdar from any equitable rights to which 
he might have subjected himself with a view to the completion of the settlement bv his own valid 
agreement. J 

* n tllis case tko plaintiff (appellant) was the acknowledged cestui quo trust of the registered 
talookdar, who had bound himself expressly in writing that he would respect her rights if she per- 
mitted him to be alone so registered. She being clearly the equitable owner, the decree of confiscation 
against her trustee could, on no principle of law, equity, or good conscience, be made to affect her, and 
certainly not to ]ustify a sentence which in effect made her a sufferer for his offence. 

Sir Rounded P aimer, Q,C and Mr . Doyne for Appellant. 

Mr. Forsyth } Q.C. 7 and Mr . IL. C. Merivcde for the Government. 

; Lord Justice James delivered the judgment of their Lordships as follows : 

j , lordships do not desire to hear any reply in this case, 

1 The plaintiff, the appellant, is the widow and heir of a deceased Oudh 
nobleman, the representative of the cadet branch, as the Rajah of Bengha is 
the elder branch of a great Oudh family ; The Rajah was, 
;the '^iddkdar ' of al ‘gr^ait talopk. The cadet branch had: their separate ancestral 

.estate, the Gowa estatpi. Whnllv rKsfmnf a* An/I tn jlioWAVkl s\-P Tv 



was the state of things at the time of the annexation of Ondh by the British 
nower While the British authorities were m course of making (ho settlement 
of their new acquisition, the husband of the appellant was minded to apply lor a 
distinct settlement with himself, there being no longer the motive, as bo thought, 
for covering himself with the name and protection of the Rajah. He apparently 
thought that under British law and British rule his estate would bo as sale as 

tbe domain of tbe most powerful talookdar. . . , . , 

The Rajah, however, wrote to dissuade him from tins step m a letter in wlmh, 
while desiring to retain the nominal talookdaree of the whole, lie acknowledges m 
the clearest terms the right of his relation, and pledges himself that the possession 

of the latter shall be respected and safe. , ... ., 

Before anything was done, the great outbreak m Ondh took place. Alter it 
was subdued, the arrangements for a settlement were resumed. _ In the meantime 
the plaintiff’s husband bad died; the Bajah hearing that the widow, the plaintiff, 
was of the same mind as her husband, desirous^ of placing herself imincdiafeiy 
under the British Sircar, wrote her a letter similar to the one he had loiiiicriy 
addressed to her husband. 

The summary or provisional settlement was made with the itajah ; but betore 
the Rajah had obtained his regular settlement, . and the Sunnud which would have 
been his formal grant, he incurred the grave displeasure of die authorities. Dome 
arms being found concealed by him, a decree went foi th confiscating hall bis ^ 
estate. The Rajah concealed from the Government official the real ownership 
0 f the plaintiff’s villages, and contrived that they should he taken to satisfy the 
decree of confiscation. The plaintiff naturally remonstrated and petitioned, but 
in vain ; she petitioned again, and again her petition like the first was unheeded. 
At length, however, she succeeded in obtaining a hearing. She vras told to bring, 
and did bring, her suit for the restitution of her villages. The case was investi- 
gated with a care which cannot be too highly praised, and the Assistant Com- 
missioner acting as Judge pronounced in the lady s favour, that she was entitled 
■to have the villages settled with her as a subordinate tenure to the talook. From 
this decision, an appeal was presented to the Deputy Commissioner, who, thinking 
that there were some technical deficiencies in respect of some of the details, desired 
alkali further and fuller investigation. The result was, that the Assistant Oom- 
' missioner re-stated his former conclusion and judgment, but with a modification 
h jhdtiihe settlement was to be made with her directly, and not as a sub-proprietor ; i 
and the Deputy Commissioner, who had evidently taken great pains with the case, ; 
r ^ffinned that decision. 

■j [ijh The matter should have rested there. It appears, however, that the plaintiff s , 
res had been included in a grant to an Oudh loyalist, in reward for Tub loyal ; 
|es to the State, and it was thought that it would be very embarrassing if the t 
|fee Were to he obliged to give up the subject of his grant to the rightful owner ; ; 
Isprdingly;, a further appeal was made to the Chief Commissioner, who i 
**1$$ decrees of the subordinate officers, and the poor widow was 

of her whole property. From this, decree the present, appeal js4 

ttpmpted to" be j^tified oh the legislation * which ■saSsfoffi jn; 
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Soon after the annexation, it was suggested that the true and normal proprietorship 
of land in Oudh was that ownership by village communities which had been dis- 
covered or established in the North-West Provinces, and that the alleged fcalook- 
daree and gemindaree rights were simply a recent usurpation clue to the violence 
and fraud which had marked the last years of the Oudh monarchy; that at all events 
many of the individual talookdars and zemindars had by violence and fraud or the 
corruption of the Government possessed themselves of other people’s estates* The 
old question, moreover, was further mooted whether a zemindar was really an 
hereditary landlord or only a Government functionary. 

The talookdars and zemindars were threatened with an universal quo 
warranto . 

It was to announce the abandonment of this policy and to quiet men’s 
titles and possessions that the letter was written. It said, in substance, w r e 
acknowledge the talookdaree tenure — we acknowledge that that tenure does 
confer an hereditary lordship descendible in fee simple, and we will not allow 
the existing titles to he disturbed by old dormant claims. At the same time 
we preserve, in like manner, all the rights of your subordinate zemindars and 
ryots, whose rights and the rights of persons entitled to Seer and Nanka you 
shall respect as we respect yours. For that purpose and to that extent an absolute 
title was given to the person who was settled with as talookdar, with the fullest 
powers of alienation, and consequently .of binding his right by contract, so that 
effect may be given to the rights of persons not claiming adversely to the registered 
title, but claiming, by agreement with him, an old estate, consistently with that title. 
In English language, it gave the registered talookdar the absolute legal title as 
against the State and against adverse claimants to the talookdaree ; but it did not 
relieve the talookdar from any equitable rights to which he might have subjected 
himself with a view to the completion of the settlement by his own valid agreement. 
In this case the plaintiff was the acknowledged cestui que trust of the registered 
talookdar, who had bound himself expressly in writing that he would respect her 
rights if she permitted him to be alone so registered. 

It would be a scandal to any legislation if it arbitrarily and without any 
assignable reason swept away such rights ; and in this very painful case it Jj at*all 
events agreeable to their Lordships to find that no such scandal attaches to th&!Ja^f.\ 
or regulations or Government Acts in force in Oudh ; and that the cruel wrong of 
which this lady has been the victim is due to the misapprehension of the law by tib v 
Commissioner. _ $ ■ ' 

. ft ft almost superfluous to observe that the lady being clearly, as she was, -the 
equitable owner, the decree of confiscation against her trustee could on no principle 
pf law, equity, or good conscience, be made to affect her, and certainjy not to justify 
a sentence which in effect made her the sufferer for his offence. ■ 

Their Lordships are therefore of opinion and will recommend that the judg- 
ment of the Financial Commissioner be reversed, and that the judgment of the 
deputy .. Commissioner affirming the decision of the Assistant Commissioner be 
affirmed^ ■ 

T|ie appellant will have her , costs of this appeal, and also the costs of the 
;plpqisqd^gfdn.hqth .the Courts below.’ * 

.cannot but express a hope that, by an act of prompt justice stud 



'principles, ofiju^e^tfi. 
.the law controlled.It, 
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The 29f.Ii July 1873. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 

Sir liohert P. Collier, and Sir Lawrence leel. 

Oudh Estates Ad ( I of 1869)— Order of Government of India of 10 th October 1859— 
Oudh Sub-Settlement Act ( XXVI of 1866 )— Jurisdiction of Governor -Goner at 
in Council— -Reformation of Sunnud— Subordinate Zemindar— Hindoo bow oj 
Inheritance — Hindoo Widow. 

On Appeal from the Court of the Financial Commissioner ' of Oudh. 

Widow of Skunker Sakai 
versus 

Raj all Kashi Per shad. 

Quote.— WheOwr, since the passing o£ the Oudh Estates Act I of 1869 the re-formation of a 
Suurmcl granted to any person named in the second schedule of that Act could bo effected even by he 
Governor-General in Council, without a special Act of the Legislature. 

To hriDg any person within the operation of the Order of the Government of India (set out in the 
first Schedule of the above Aot) which declared that every talooblar with whom a Summary Settle- 
ment had been made since the re-occupation of the province, had thereby acquired eortam rights, he must 
be shown to be one with whom a Summary Settlement was made between the 1 si April lo«>8 ana the 
UOfch October 1859 tics taloofalar . 

the appellant, because she originally claimed the superior, was held not barred now from asserting 
any subordinate right to which she may he entitled. Treating her interest, therefore, m the villages 
in question as that of a subordinate zemindar, or one entitled to and liable td make a sub-settlement 
for them, her liability to pay 10 per cent, to the talookdar, over and above the. Government 
was held to depend upon the effect of the provisions of the Oudh Settlements Act XXV J. or 
’ ' As the proprietor of certain villages and rights within a talook which she acquired by inbmtM 
from her husband, her estate was held to be, not a life interest, but the estate of inheritance of a Hmao 
widow, with all Us rights and liabilities. 

* ‘ ’ ' ■Mr. Leith , Q.O ,, and Mr. J. H. W. Arathoon for Appellant. 

* * Mr. Cowie } Q.G. , and Mr. J. D. Bell for Respondent. 

The. respondent, the talookdar of Sessendee, is one of the six loyal talookdars 
‘|;^y|io ; ;were ; excepted by name in Lord Canning’s Proclamation of the 15th March 
if 1868, from the general sentence of confiscation thereby pronounced against the 
dfendholders of Oudh \ and, as such, has had his name entered in the second schedule 
ru "’* ad to ihe « Oudh Estates Act” (No. 1 of 1869), pursuant to the provisions 
fourth section of that statute. The 'questions raised by this appeal are, how 
r rigMsmf the respondent are affected by the conflicting rights which the 
^ i ' certain of the villages comprised in his talook, and what 

|kfoi<|w to be : given to the Tatter as against him. 

f ^TvA *'yi<vn4^ac! ic aP. flna lrilld 
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claim the whole proprietary right in four, and a one-third share in seven others of 
the twenty-six villages which compose the talook; the Ml proprietary right in the 
remaining fifteen villages belonging to the respondent. 

The fiscal history of the talook is thus given at p. 11 of the Record «It is 
admitted _ that Mohun Loll died in 1243 f., Koondnn Loll in 1244 f., Shunker 
ershad in 1248 F.; that from 1243 F. to 1250 F. the engagements for the Govern- 
ment revenue of the Talook were taken from the widow of Mohun Loll, those from 
1251 f. to 1256 f from the widow of Shunker Sahai, those from 1257 f. to 1259 f. 
from -the widow of Mohun Loll, and those from 1260 f. to 1263 f. from Kashi 
Rershad, who had married Mohun L oil’s only daughter, the widows being both 
alive. Hence it appears that in 1856, when the annexation of Oudh took place 
the respondent was the ostensible talookdar, and he appears to have continued to 
be such at the date of Lord Canning’s Proclamation. 

The present litigation began in March 1864, when the appellant commenced 
proceedings against the respondent in the Court of the revenue officer engaged in 
making the regular settlement. The record, which is in other respects but loosely 
made up, contains only the pleadings as to one of the seven villages ; and therefore 
it does not clearly appear what wqp the precise case which she made in respect of 
the tour villages of which she claimed to be the sole proprietor. The nature of her 
claims touching all but the one village in question, is only to be gathered from the 
judgments afterwards to be considered, of which some appear to have dealt with 
her whole claim. 

* The plaint sot forth in the Record prays, « that the settlement of the proprietary 
ana sub-proprietary rights to one-third share in the village may be made with 
plaintiff, according to. the provisions of s. 167 of the direction's to Settlement 
Officers, and ef s. 31- of Circular No. 2 , and that the wajiboorlurz (written 
representation) may be recorded by the petitioner.” This prayer, whether it does 
or does not amount to a prayer for talookdary rights as such, when distinguished 
irom ordinary zemmdary rights, as understood in Oudh, unquestionably imports a 
claim lor a direct settlement of the appellant’s share of the village with her, inde- 
pendently of any superior. 

On the 16th April 1864, the respondent put in a petition insisting on the 
absolute right conferred upon him by the proclamation of March 1858;, and 
objecting to the appellant s- being treated even as under proprietor, as, according 
to the settlement papers, she does not possess these rights. (Appendix, p. 2 ) *;’»■ 

. . . ans y? 1 ' *J> this tlie appellant’s agent, on the 11th May 1864, putAMa 
petition m which ho entered into the history of the talook before the- annexation 
ot (Judh ; insisted m paragraph 4 on the provisions made by the Bjritish Govern- 
ment for the protection and maintenance ol the rights of persons in possession; and 
r ® and possession of under-proprietors; and after stating, ini paragraph 7 , 

ihat if m consideration of the estate having been formally gained; by the husband 
of petiboner’s client who is in the possession of the same, she is entitled, according 
, ^te|tp;Snperior right, the objection of the Rajah’s mookhtea® to the settlement 
right with her cannot he. held valid .-fie; concluded with the 
after due enquiry -a decree for of the entire 

^^^M^ss^PffPWght be. passed in the plaintiff’sTaTOptev' ,:;(^ : pp e j a di Xj p. 4 \ .i; 

1 ^ : ® cer ’' ^9 the first instan^;,- 

' d, was, to -the 
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barred by the rules which admit no share in a talook. And he added the following 
observations : — “ The common collection must be held to be that of the talookdar, 
and any distribution of the proceeds must be held to be his voluntary act granting 
maintenance to his relations. By the local rules these can only be enforced when 
the talookdar has bound himself in writing to continue it. If such document exist, 
it can he separately adjudicated.” (Appendix, p. 11.) 

His final decree in the case of the particular village sued for by the plaintiff, 
set out in the Record, was in these words, “I dismiss the claim of the widow 
of Shunker Sahai to under-proprietary title in one-third of Mouzah Sessendee 
Khas, and decree full under-proprietary title to Rajah Kashi Pershad.” (Appen- 
dix, p. 12.) 

On appeal this decree was confirmed by Mr. Currie, the Settlement Commis- 
sioner, on the 22nd September 1864. In his judgment (p. 14) he states that, 
although in the Lower Court the appellant had claimed only one-third of Mouzah 
Sessendee in under-proprietarv right, she had before the Appellate Court laid claim 
to the whole ; that he refused to admit an appeal for a larger portion than was claimed 
in the Lower Court ; that her claim, such as it was, was barred by the respondent's 
sunnud ; that any possession which she may have had in the village was of a pro- 
prietary, not of an under-proprietary character, and that possession of a proprietary 
character could not entitle a person to be recognized as an under-proprietor. He 
.added that, inasmuch as the respondent had voluntarily agreed to allow the appel- 
lant to retain possession of her one-third of the profits for the term of her life, the 
Settlement Officer, if she applied for the benefit of this concession, and gave security 
not to disturb the respondent further, should take the necessary steps to secure her 
the rights conceded. 

Their Lordships have to observe on this decision that the reasoning on which it 
is based applies only to the particular village of Sessendee Khas, and the other six 
in respect of which the appellant claimed one-third of the profits. It has no applica- 
tion 4o the four villages of which she claimed the full proprietary right, and the 
Record fails to show distinctly what proceedings were had in respect of the latter 
after Mr. Capper’s judgment of the 23rd May 1864. 

: iL I TQm ]^ r vp urrie’s order the appellant brought a special appeal before Mr. Davies, 

, the I inaaeial Commissioner, which that officer dismissed on the 6th December 1864, 
l |©gretting that he was legally debarred from interfering with orders of the Lower 

1865 he rejected a subsequent petition for revillil^f- 
stating that “he fully admitted the hardship of the case, but .was JunaMe 
t |n^omt out any legal remedy at present.” The first of these orders may have been 
|d under s^me doubt as to the powers of the Financial Commissioner. But no 
0asdste d July 1865, when th^ petitioner ; review was rejected, 
which received the assent of the Governor- General on the 
$ ass6d mfermediately to remove such doubts. On the 
|*f ;{^e^PP^ a ht : presented a long pefitition to the Financial Oommfe- 
was:-,the commencement of the proceedings out of which this appeal 

This document is in terms confined 
" ingle village 5 of Sessendee Khas. -It 

||t i^ue, .whefhjer the 'appellant' wasor was not in 

JkkI ' bben regularly ': m ‘ " “ ; ’ 4 1 
" n tends that Sncb .possession I was. .established' iJferL 


.. . 

- " • 


MhNMIIW 

m SSUynu 




Mm 

'l | jfi Mg 

fh : •’ : s y 

a lllO 





t # V™ * l;W 4,1 t» , \ : I vf 

: «§ fp§ip ‘ $Msmm 



• ( 7 ) 


1862, and' submits that the petitioner’s case falls within the 6th of those paragraphs, 
and entitles her to have it referred for the orders of the Governor-General in 
Council, in order to have the respondent’s sunnud re-formed. The prayer of this 
petition was that the Court would be pleased to decree to her the continuance and 
enjoyment of the rights she was entitled to under and by virtue of the Khout and 
Settlement Statement A ; or to refer the case for the order of the Governor-General 
in Council, in conformity with the ruling laid down in paragraph 6 of Circular 
No. 6 of 1862. - 1 


This application would seem, from a petition filed by the respondent, on the 21st 
March 1866 (Appendix, p. 20), to have been heard by the Financial Co mmissi oner 
on the 1st March, ex parte. The petitioner complained of this, and finally begged 
that if his objections were not still to be heard, his petition might be forwarded to 
his Excellency the Governor-General in Council, with the report which the Financial • 
Commissioner proposed to make in the case. The first step taken by the Financial 
Commissioner was to write, on the 28th March 1866, the letter to the Secretary 6f 
the Chief Commissioner of Oudh, which is at p. 21 of the Record. 

The important paragraphs in that letter are the following : — 

“ 2. The widow brought her claims in the regular way before the Courts, both 
for the proprietary rights and then for under-proprietary rights ; but it was held 
that her suit for the first was barred by the sunnud being in the name of Rajah Kashi 
Pershad only, and for the second because any title she may have had independently 
of our arrangements must have been to full proprietary rights, and that she had 
none to rights held in subordination to the talooqua. 

“3. But having allowed her ease to be again argued by Counsel, I find, that 
although the sunnud was made out in the name of Rajah Kashi Pershad alone, it is 
not in agreement with the orders for the settlement of 1858 a.d. 


4. That settlement was made by a proceeding of Captain L. Barrow, Special 
Commissioner of Revenue, a translation of which is annexed for reference. It will 
be seen that after stating that in 1264 F. (1856 A.B.), fifteen villages were settled 
with the talooqdar (Rajah Kashi Pershad), four* with the widow of Shunker Sahai, 
and seven with both as co-partners, and that in the co-parcenary villages two-thirds 
belonged to the talooqdar, and one-third to the widow, the Record goes off *as 
follows : ‘ It is therefore ordered that the triennial settlement of the talooqua be 
made with Rajah Kashi Pershad, Talooqdar, on a Jumma of Rs. 23,251, according 
to the assessment of 1264 f., and that the widow of Shunker Sahai be recorded a 3 
co-partner.’ : >’ * " ; • 

“5. The widow’s name was duly entered in the Khout as one- third qwUer of 
the seven villages referred to, but this document would be of no effect ’’per se, 
and apart from the specific recognition of the widow’s right in the "settlement 
, proceeding. : 

“6. According to the Governor-General’s Order of the 10th October 1859 it 
is ruled that talooqdars with whom the summary settlement 1 was made, ' thereby 
^acquired, the proprietary title in their talooquas. This order is { generally held to be 
’ few. Its would follow, therefore, that the widow is entitled to have her name entered 
i- } . {fefepgdaree sunnud as owner of the four villages, and .in pne-third of the seven 

right to which was affirmed, by the settlement proceeding.” 

Apase Were within the ordinary! jurisdiction of the - Courts, nice 
, 0^.' to ' ;ilie ri^ht of the vfid&fc Skbai to xaorei4^h’a" 

estate^ and • as: f d 'if fife? of the husband of 'her 

a * 14 to dison.88. ' 

b appear to me : 
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General, under which the soil of Oadh was confiscated. The Rajah maintains thir 
he thus became proprietor of the whole talooqua, how many soever shareholders 
there may have been previously. Without discussing this point on its merits T 
may observe that it is not available to the Rajah in the particular case, as the terms 
of the Government Order of the 10th October 1859 arc distinct, that those with 

■ wbom ih \ summar 7 settlement was made became ipso facto proprietors without 
reference to any antecedent rights. 11 vyieuouu 

,n “ 15 ', A * “ u . cb str f s i ®, laid ° n t]l f ri gi d maintenance of the literal terms of the 
settlement of 1858, and as the widow has gone to much expense to have the case 
argued on that ground, I hold that it is not open to mo to do otherwise than state 
the case as above for the consideration of the Chief Commissioner ” - tote 

, tif 18 co ,f. lderabl e confusion in the Record as to what was done, or intended 
' S . on ^ report. This is a question which will be hereafter considered 

One thing is certain, that nothing final was done until the 7th November 1868* 
when Colonel Barrow, who had then become Financial Commissioner made an 

order, of which the substance is contained in the following paragraph • ■“ On fhe«e 

grounds, therefore, a life interest in the four villages named te Emrginis deleeS 

cent ^nlv °tn th t W ^ aPai ’ wd ,l W tIle Government demand, plus 10 per 
cent only, to the talookdar: and she will be also entitled to a one-third ihare of the 

pE" uS **£ " C °“ OCil > “ d lib leave, £ 

The appellant in her case describes the order as a proceeding purnortwa to be a 
judgment of the then Financial Commissioner; and her leotZd r£, i 
opening of the appeal treated the order as one made ultra vires. Their argument on 
tk^ point seemed to assume that the memorandum of Major MacAndrowTt n 2* 
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Commissioner.^ It is more like the mere memorandum of a secretary or precis 
writer submitting, for the information of his superior, his own view of the docu- 
ments on which the latter was to pass an order. Again this paper is dated the 
10th April <1866 ; and it appears from the Record that, on that date, the respon- 
dent was petitioning the Chief Commissioner (Appendix, p. 22) ; that the 
appellant’s Counsel was addressing the same officer on the 6th October 1866 
(Appendix, p. 24) ; ’ that in October 1867 the appellant was memorialising the 
* Governor-General in Council and treating the question as still open; that the 
Chief Commissioner had returned the files to the officiating Financial Commissioner, 
suggesting that this case should be disposed of by mutual agreement or by tbe 
talookdar’s association ; that some such arbitration -was attempted, but that in 
December 1867 the appellant, dissatisfied w r ith that course of proceeding, prayed 
that the trial of her case should be sent back to the Financial Commissioner ; and 
that, finally, both parties appeared by Counsel before Colonel Barrow, as Financial 
Commissioner, on the 7th November 1868, and argued their respective cases before 
him. The conclusion, therefore, to which their Lordships have come upon these 
confused, and perhaps somewhat irregular proceedings, is that the Chief Com- 
missioner never took action upon Mr. Davies’ report, in order to have the respon- 
dent’s sunnud re-formed, or determined to take such action ; but that in November 
*1868 the case raised by the appellant’s petition of the 18th July 1865, was still 
open for adjudication by the Financial Commissioner; and that the order under 
appeal must be taken to be the final judicial order on that petition. The learned 
Counsel for the appellant, at the close of the argument, seemed to intimate their 
desire to have the case thus dealt with. The learned Counsel for the respondent, 
however, did not abandon tbeir contention that the suit had been finally disposed of 
when Mr. Davies rejected the first petition for review ; and that the petition of the 
18th July 1865, and all the subsequent proceedings, were irregular. Looking, how- 
ever, to the proceedings of the Courts below, to the conduct of the respondent 
therein, and, indeed, to his printed case filed on this appeal, their Lordships, are 
not disposed to adopt this view, but consider that it is open to them to review, ass 
they will now proceed to do, Colonel Barrow’s order on its merits. ; . 

The first question is, whether the appellant has made out a title k> aiiy 
talookdary rights. It is admitted on all hands that the respondent’s sunned, 
whilst it stands, is an effectual bar to her claim of such rights. And, since, she h as 
no interest in many of the villages comprised in the talook, it would .apparently be 
necessary, in order to make her a talookdar, not only to re-form the respondents 
sunnud, but also to, break up the existing settlement, and to resettle the. estate,, iff 
three different portions. Whether, since the passing of “ the Oudh Estates 1 Act,” 
the first of these objects could be effected even by the Governor-General in Council 
without a special act of legislature, seems to their Lordships to he very questionable. 
The second will be found to be inconsistent with the title to talookdary rights 
which she sets up. ‘For it is admitted by Mr. Davies, the officer most favourable 
to her, that the sole foundation on which her title rests is to be found in the sum- 
mary settlement of 1858, and the effect given thereto by the. Governor-GeneraFs 
|fbf J0th October 1859. In paragraph 8 of hiS"Je|ter, j^'e; ’says distinctly : 

* "k° purpose to enquire whether the vrido w had any rights inde- 

settlement, or whether ; |g oi ' more or Tes^t^afi; 

j bfept has 'been made absolute aarA. irrevocable.” : ^ 

^ settlpb^ri^ . .i|iA if treated^^i 1 
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summary settlement the respondent had been declared sole hereditary proprietor pf 
the lands which he held when Oudh came under British rule (he seems to have 
been then talookdar), subject only to such moderate assessment as might be imposed 
on them ; and the proprietary right of all other persons in the soil stood confiscated 
to the British Government, which reserved to itself the right of disposing of it. 
He had, therefore, at the date of the settlement, the declared right to engage for 
the revenue. His doing so could not supersede or -detract from the rights which 
he had already acquired, or become the foundation of his title. On the other hand, 
the general body of talookdars re-acquired no interest in their forfeited lands until 
they had been admitted to make the settlement. Accordingly, “ the Oudh Estates 
Act,” though it enacts that the estates of both classes of talookdars shall be of the 
same nature, and be held subject to the same conditions, recognises the distinction 
between them in the matter of title ; and directs that the respondent and the four 
other loyal talookdars in the same category with him, shall have their names 
entered in a separate schedule. 


Lastly, their Lordships are of opinion that there is no ground for holding that 
the summary settlement, and the subsequent order of 1859, have conferred talook- 
dary rights on the appellant. The order declared * that every talookdar with whom 
& summary settlement had been made since the re-occupation of the province, had 
thereby acquired certain rights. To bring any person within the operation of this 
danse, he must be shown to be one with whom a summary settlement was made 
between the 1st April 1858, and the 10th October 1.85% as talookdar. It does 
hot appear to their Lordships that this can be predicated of the appellant. She 
never entered into any engagement for the revenue. Prom the settlement pro- 
ceedings, the Statement A, and the Roobacarry (Appendix, pp. 45 and 46), it 
appears That the Rajah was the bnly person who applied for the settlement; that he 
sought to settle for all the twenty-six villages as one estate or talook ; that he was 
described on the face of the proceedings as “ the talookdar,” the appellant being 
spoken of only as the widow of Shunker Sahai ; and that the triennial- settlement 
; was :tben directed to be made, and was made with him, the Kaboolyut beino- taken 
from him alone. Undoubtedly the application of the Rajah stated the interest of 
the, applicant both in the four and in the seven villages, and admitted that, in 
1856, and immediately after the annexation of Oudh, there had been three distinct 
- ’-settlements -of the Ullages, for which he was then seeking to settle as one entire 
;;i#at©'cr talook. (But this latter fact, though consistent with the fiscal policy which 
(jprevaited v bptW#ea the annexation and the mutiny, is alike inconsistent with the 
i.®olicy inaugurated by Lord Canning’s Proclamation, with the status of talookdar 
4 ' getoy assured', to » respondent, and with the final order of the Settlement Officer. 
P&mstracRbn .winch their Lordshipg would put on the words u and that the 
Bahai’s Widow be recorded as shareholder ” is not that the Settle- 
PUcer ^gave lot intended to give to the appellant the right of making 

^bokdar, but simply desired to place on record, 'for .her 
'|ljtptted proprietary and: beneficial interest in some, and some only, bf : 
$duch made up thb settled talook. • . ■ 

m t> r ® Hef is appellant entMi^i ■ 
w *** fti 1 ’ , title * to telookdiaBiy^ ^or Ovett .to 
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in particular the memorandum of Mr. Charles Carrie at p. 216, show how, under 
the native Government, the great talooks grew up, and how, sometimes by a 
process of ^disintegration, sometimes by one of acquisition, they came to include 
zemindaries in which all proprietary right, short of a nominal superiority, was 
vested in persons other than the talookdar. In such cases the talookdar alone 
held, as it were, de capite from the State, and alone engaged for the payment of 
the public revenue ; but he held his lands subject to the rights of the proprietors 
intermediate 'between bim and the cultivators of the soil. It seems to have been 
the general policy of the Oudh settlement, begun by Lord Canning, and continued 
by his successors, to perpetuate this system, however much the authorities may from 
time to time have somewhat oscillated between the policy of creating a landed 
aristocracy, and that of protecting against such an aristocracy the rights, real or 
supposed, of others in the soil. Their Lordships can see no reason why the # 
appellant, because she may have originally .claimed the superior, should not be 
allowed to assert in this suit any subordinate right to which she may be entitled. 
And this, which was originally the view of Mr. Capper, seems to have been finally 
ruled by Colonel Barrow. And it may be observed that in some of the earlier 
proceedings she has put her case in the alternative. 

Again, Mr. Capper seems to have admitted, as to the seven villages, that though 
the appellant had not been in independent possession of one-third of the collections 
of these villages ; though the collections were made in common, and, therefore, 
presumably by the respondent, the talookdar ; yet that the latter might have so 
bound himself by writing as to have incurred the obligation of accounting to her 
for one-third of the profits. He ultimately dismissed her suit, because her agent 
had failed to produce a deed in writing so binding the talookdar. Colonel Barrow", 
however, appears to have held that the admission of the Rajah at the time of the 
summary settlement, and on other occasions (the former being in tbe nature of an 
admission on record), were equivalent to such a deed ; and that accordingly the 
relation of trustee and cestui que trust having, so to speak, been established between 
them, she w as entitled to a one-third share of the profits of these villages when the 
annual accounts were made up. In this part of the Financial Commissioner’s Otder 
their Lordships entirely concur. 

'Colonel Barrow's order also recognises the proprietary interest, treating it as a* 
subordinate interest, of the appellant in the four villages. But the appellant ‘insists 
that he has improperly subjected her to pay a percentage of 10 per cent. 
talookdar over and above the Government demand. It is somewhat difficult for 
their Lordships, in the absence from the record of the proceedings relating specifically 
to these villages, to deal with this portion of the appellant’s case. In a marginal note 
to his letter of the 28th March 1866 Mr. Davies states that the widow had obtained 


a sub-settlement for these four villages. If that were a final settlement their 
Lordships, on the materials before them, would not see their way to disturbing it. 
Colonel Barrow, however, appears to have thought that the amount payable by the 
;appeUant : to the respondent in respect of these villages was a point open to him for 
• decision^ and his finding thereon is now to be reviewed. If ; there were no positive 
••toy on taWect their Lordships would see no ground for subjecting the appellant, 
mu*t be in the- collection of the , payinent;’of j nipfe 
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appears, therefore, to have made the amount payable by the appellant tlm tenu? 
which, m his view of it, the law permitted. * appellant, the least 

impossible to treat the interest of the appellant in &S 

of a subordinate zemindar. If she has lost the right of settling -SJSi " 
Government for the revenue, she must, if she retains 5 any interest in the' 
be treated as one entitled to, and liable to make a sub-settlement for them Yl 
if this be so she seems to fall within the provisions of the statute A “ d 

stMr c W ,rat ' s 

villages and of breaking up the talook Tht Sli ^ i P T 61 ' f dls P osm S of the 
been found entitled to ftiS\teokd a ° ri^f • 7 had she 

doubted whether the effect of the Governor-General’s litem /f CaSC j ma ^ bo 
quent legislation is to relieve , E! ™ial s letter, of 18t)9 and the subse- 

disabilities imposed upon her by the general °kw ^sfc!-/ taloobdar g from the 
opposed to the 23rd section of the “Oudh Estates Act a , construc * 1011 8 ^ ms 
who. takes a talook bv inheritance TKc ii Tv at leastas regards a widow 
not as a talookdar, ^ is now be *"*> d 

talook, These she’ acquired wi< “ n a 

not a life interest, but the estate of inheritance nf rr blIS)a ° d > and her estate is 
and all its disabilities Their Lord Arina +i „ a Hindoo widow with all its rights 
Majesty to vary the order undS onne!) * her f°f humbly recommend Her 

widow and heiress of Shunker Saha/ is entitled 71 °® ttV 116 a jPP ell 3 anfc ? as the 
inheritance in the four Mou/ahs Da Kerin t* lod a Hindoo widows estate of 
a » one-third >hbrof “ni i„ K r U i M > «*. Ooturgaon, and 

Lalpomur, Shahpur, Kharehra Meerm i 6n ° uzabs , Sessendikhas, Salsamow, 
ascertained and paidwtnlbe^nnnlf h^ ftnd / uLrelaI b such share to bo 
entitled to have a sub-settlement of th/stod fou/ril /^ 6 Up +w that she is fnriher 
Government demand plus 10 /er cent V g6S ° Q the tenns of P a « the 

beep, whdUy sneTO^ful^toei^Loritops^d^ 2 ^*^/ S h a PP ea1 ’ neibbo f of wbicb has 
own, costs. Ip& thmIv that ea °h party should bear his or her 


gfe/: ; 


The 29th July 1873. 
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CMUaree for which the infant Rajah. Digbehoy Bing was permitted to engage, and which was resumed 
by Government after Ms death and before that letter was written ; nor was it intended to create in the 
infant Rajah’s grandmother a proprietary right in the talook by virtue of a temporary Revenue Settle- 
ment for three years to which she had not been allowed to succeed. 

The above Act cannot apply to a case in which the suit was commenced in 1867 and finally 
decided by the Courts in Oudh in 1868 ; nor where the plaintiff’s name is not mentioned in the first of 
the lists mentioned in s. 8. 


Mr. Leith , Q.C., and Mr. J. II. W. Arathoon for Appellant. 
Mr. Forsyth , Q.C., and Mr. F. Norman for Respondent. 


This is an appeal from a decision of Colonel Barrow, the Financial Com- 
missioner of On dh 7 dated the 21st October 1868, reversing on special appeal a 
judgment of the Commissioner of Seetapore. 

b The suit was brought by the present appellant against the Government of 
India, the present respondents and others in the Court of the Assistant Settlement 
Officer of Zillah Seetapore in the course of a regular revenue settlement for the 
province of Oudh. The object of the suit was to establish the alleged right of the 
plaintiff to the proprietorship of Talooqua Chillaree. The plaint was filed on the 
26tli January 1867. 

The plaintiff was the mother of Rajah Bulbhudur Sing, who was killed at 
Nawabgunj in the year 1858, whilst fighting in open rebellion against the British 
Government. He left a widow enceinte , who shortly afterwards gave birth to a son. 
Rajah Digbehoy Sing. It was found by the Assistant Settlement Officer, the Court 
of First Instance, that a summary settlement fot the talooqua, comprising ninety- 
two villages, was made with the infant Rajah Digbehoy Sing by Mr. Forbes ; that 
it was confirmed by the Financial Commissioner, and that it remained in force until 
the child’s death on the 25th March 1859 (Record, p. 36). The mother died a few 
days later, leaving the plaintiff, the grandmother, the heiress of the child, according 
to the Hindoo law. It was also found by the Assistant Settlement Officer, that, 
“in July 1859, Captain Thomson, the Deputy Commissioner, wrote to the Com- 
missioner giving a statement of the case, and recommending, apparently on grounds 
of policy, that the talooqua should be resumed ; that the case was forwarded to the 1 
Chief Commissioner for orders, who, after consulting the Judicial Commissignei* as 
to the nature of the present claimant’s rights, finally rejected her claim and reported 
the resumption of the estate to the Government of India.” 1 * ;! * 


The estate was, in fact, resumed, and in September 1859 an allowance^ of 
Rs. 5,000 a-year out of the estate, commencing from the death of the child^'^As, ’ 
with the sanction of Government, reserved to the plaintiff for life. — (Letters' Nos. 27 
and 28 Record, p. 16). ; - v ’ ‘ 

^ The Assistant Settlement Officer gave judgment in favour of the plaintiff and 
decreed to her the absolute hereditary and transferable right in all the' villages 
included in the Settlement with Rajah Digbehoy Sing. On regular appeal to the 
Commissioner, the decree was modified by ordering that the plaintiff was to have 
'buly'^'life; interest in the property, and that execution should issue ihamonth. The 
;0fiec|^df ;;Aose decrees, if upheld, would be to subject the present holders, to whom 
.of the 'estate has been granted for IbyaK^ffees, to be- turtaed 
^ any- rate during the life of the plaiffia^ ) The) Financial Oom- 
$9$^ .appeal* reversed the decision ; of the -lower Courts and 

; ' ' • ■ ■ ^ jiblvCf ,? '■ ' ’ : 

-Ii at the bar,.' by '"the the respoudeuM|'|&|J 

I completed, and/iudfeefl,i 

- ^-reof opinion that 'the 

settlement |pi|| 


* > li was febutoh<fc< 



( 14 ) . 



Commissioner did not raise the question whether a summary revenue settlement was 
in fact made with the infant Digbehoy Sing, but merely the questions whether the- 
summary settlement was ratified by the letter of Government of the 10th October 
1859, and whether the estate sued for was legally vested in the infant, (Bee 4th 
and 5th grounds of special appeal, Record, page 70.) 

It appears to their Lordships that it must be assumed, in accordance with the 
findings of the first two Courts, that a Revenue Settlement was in fact entered into 
with the infant Rajah, but that the talooqua was resumed by Government after his 
death, and long before the letter of the 10th October 1859. 

It is clear that, by the proclamation of the Governor-General of the 15th 
March 1858, the authority of which cannot now be disputed, the proprietary right 
in the talook in question was, together with nearly the -whole of the proprietary 
rights in the soil of the Province of Oudh, confiscated to the British Government ; 
and that that right was liable to be disposed of in such manner as the Government 
might think fit. It is equally clear that the temporary Revenue Settlement entered 
into with the infant Rajah did not of itself vest in him the a^ohite proprietary and 
inheritable right in the talooqua. The duration of the Revenue Settlement was 
limited to three years, which period had expired long before the plaintiff’s suit was 
commenced. The sole question is, whether the letter of the Governor-General of 
India in Council of the 10th October 1859, coupled with that Revenue Settlement, 
vested an absolute proprietary and inheritable right to the talooqua in the young 
Rajah, who died on the 25th March 1859, more than six months before that letter 
was written ; or if not, whether it vested in his heirs at law as grantees, an inherit- 
able proprietary right which the deceased Rajah himself never possessed. 

The letter, which was from the Secretary to the Government of India,, Foreign 
Department, to the Chief Commissioner of Oudh, is set out in the first Schedule to 
the, Oudh Estates Act, Ho. 1 of 1869. The second paragraph of the letter is as 
follows : — 


a 2* His Excellency in Council, agreeing with you as to the expediency of 
removing all doubts as to the intention of the Government to maintain the taluqdars 
in possession of the taluqas for which they have been permitted to engage, is pleased 
to ^declare that every taluqdar with whom a summary settlement has been made 
since the re-occupation of the province, has thereby acquired a permanent, hereditary, 
and transferable proprietary right, viz., in the taluqa for which he has engaged, 
including the perpetual privilege of engaging with the Government for the retdSme 
of the taluqaf J 

The letter and the recital contained in it show that the object of the Govern- 
ment was to maintain in possession those talookdars who then were in possession 
i Sp$er summary settlements entered into with them after the re-occupation of the 
talookdars who were declared to have acquired the right conferred 
tetter, were those who had been permitted to engage. Nothing was said as 
. talookdars who had been permitted to engage, and who had died 
• i. 0x en g a g® m p n t and the date of the letter. It is not necessary 
1 nether such heirs, if in possession at the date of the letter, would have 

•? > ‘ spirit or meaning of it. It is clear that the letter, which was a * 

; ^s-not intended to operate as an original grant to such heirs, 
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to engage. Such a construction cannot be put upon the letter with reference to a 
talookdar who had died long before the date of the letter ; upon whose death the 
estate had been resumed by Government, and whoso heirs had not been permitted 
by Government to succeed to the talook even during the . continuance of the 
temporary Revenue Settlement* 

Their Lordships are of opinion that the letter ought to receive a liberal inter- 
pretation in order to effectuate the intentions of the Government; but they consider 
that it would be acting indirect opposition to those intentions if the letter were to he 
read in the sense contended for, as one which pledged the Government to restore a 
possession to which they had, in fact, put an end, and to vest in a dispossessed 
claimant an interest which the settlement itself did not give. Such an interpre- 
tation would be contrary both to the letter and spirit of the document, and at 
variance with every legitimate rule of construction. Their Lordships, therefore, 
concur in the view of the Financial Commissioner that the letter of the Governor- 
General in Council of the 10th October 1859, did not apply to the Revenue Settle- 
ment for which the infant Rajah was permitted to engage and which' was resumed 
by Government after his death, and before the letter was written ; and that it was 
not intended by that letter to create in the plaintiff a proprietary right by inherit- 
ance in the talook by virtue of a temporary Revenue Settlement for three years to 
which she had not been allowed to succeed. The temporary Revenue Settlement 
was resumed in 1859, and the suit was not brought until 1867. 

Their Lordships are of opinion that Act No. 1 of 1869 cannot apply to this case, 
in which the suit was commenced in 1867, and finally decided by the Courts in 
Oudh in 1868 ; but even if the Act could apply by retrospective operation it would 
not vest a right in the plaintiff, for the word “ talookdar” in the 3rd Section of the 
Act was defined to mean “a person whose name is entered in the first of the 
lists mentioned in s. 8,” and the plaintiff’s name has never been entered in such 
list. The case of the appellant does not appear to their Lordships to fall within 
either the words or the spirL of the letter of the 10th October 1859, or of the Oudh 
Estates Act of 1869. They will, therefore, humbly recommend Her Majesty in 
Council to affirm the decision of the Financial Commissioner with the costs of this 
appeal. # 


The 19th February 1874. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague R, Smith, 
Sir Robert P. Collier, and Sir Lawrence Peel. 


Mortgage — Usufruct — Interest 

On Appeal from the Court of the Judicial Commissioner of Oudh « ' 

Seth Seetaram and another 
versus 

Arjoon Singh and another. 


Without some special agreement or some special custom, a mortgagee in possession should , not 
retain both the usufruct, and the interest, but the usufruct should be treated as in satisfaction pf the 
, interest on* the mortgage, p: ‘ • ■ ‘ • !■ ’ . ' . - 
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within one yean, and therefore that s. 3 of Act X\ III of 1866 relating to 
the limitation of suits in Oudh prevented its being redeemed. There was also a 
dispute as to the amount of interest in the mortgage deed. The appeal was against 
the decision of the Chief Commissioner; Mr. Grore Ouseley, who decided that upon 
payment of a certain sum of Rs. 15 ? 500; partly in reference to this bond, the 
plaintiffs had a right to redeem, and that decision was in affirmance of two previous 
decisions, one by a Mr. Ferar, and another by Mr. Thompson, the officiating Deputy 
Commissioner, precisely to the same effect. Leave was given to appeal against these 
previous decisions and against many other orders, but it is not necessary to go further 
back than the two to which I have referred, although in substance the former orders 
are, to a great extent at all events, to the same effect. A good deal has hecn said as 
to the unsatisfactory nature of the proof by the plaintiffs of the mortgage deed, and 
c undoubtedly there is much force in the observations which have been urged upon 
that subject. At the same time there has been a finding of three authorities, to say 
the least, that the mortgage deed did exist ; that is a question of fact on which 
their Lordships are not prepared to say that those authorities were altogether un- 
warranted in the conclusion to which they came. There is also a finding upon 
the question of fact upon which the parties were at issue, namely, whether the 
rate of interest in the mortgage was the ordinary rate of 1 per cent, per mensem, 
or 3 and a little more per cent, per mensem. The three authorities have found 
that the interest was 1 per cent, per mensem, aiid their Lordships are not prepared 
to reverse that finding. With respect to the mortgage being redeemable, the 
Courts have also found that the term stated on the part of the defendants was not 
a term of the mortgage. It should be observed that the mortgage deed was not 
produced, and the view of the Court upon it was derived from secondary evidence. , 
Upon this subject, namely, as to the time when the mortgage was redeemable, their 
Lordships are not prepared to say that the authorities were wrong. In fact, a 
document has been put in dated the 18th May 1869, which is a bond given by 
the plaintiffs to the defendants, its which at that date the mortgage is spoken of as 
then existing and as redeemable. That at all events would be sufficient in their 
Lordships 5 judgment to support the finding upon this question of fact. The 
authorities have in effect decreed that the mortgage is redeemable on the payment 
of interest at the rate of 1 per cent, per mensem up to the 13th August 1860, 
and that limit appears to have been adopted upon those grounds. In 1867 Mr, 
Davies, who was then the Financial Commissioner of Oudh, in the decision of the 
case which then came before him, Mohomed Husain Khan v, Tikart Roy, made 
this observation, a The Financial Commissioner therefore rules that wherever the 
land mortgaged is in possession of the mortgagee, no interest shall be payable 
>’ ■ under the terms of the mortgage deed, in addition to the usufruct, after the 13th 
/■ -August I860, 7 ’ and he decreed accordingly in that case. This decree appears to 
; been put into the form of a circular and circulated in the province of Oudh, 

4 v^l^have been acted upon for some considerable time, although it appears that 
* Barrow, the succeeding Commissioner, in 1871, and possibly some time before 
Itod 1 to act upon it. It would appear from this decision of Mr. Davies 
time when he made this decree the law of Oudh was in this state, that a 
"1. retain the usufruct of the property mortgaged, together with any 
|st k secured to him by the mortgage deed, — a state of the law which, 
with the law which prevails in the rest of India, or, as far as 
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The Court below have adopted this rule in estimating the interest in the pre- 
sent case, and their Lordships are not prepared to say that they are wrong. Allusion 
has indeed been made in the course of the argument to a certain decree between 
ttese parties, pronounced by Mr. Thornhill in 1857. That decree is not in the 
Record, but the statement of it appears to be to the effect that Mr. Thornhill decreed 
that the plaintiff had the power, to redeem or might be allowed to redeem on pay- 
ment within ten days of the principal sum, together with interest at 1 per cent, per 
mensem, with rests at six months from the date of the mortgage, and it appears that 
* i . Y.j arrived at by that mode of calculation was some Rs. 5,700. The 
plaintiff did not. pay that within the time specified, namely, ten days; and the 
decree, it has been argued, fell to the ground. That may be so ; it is enough for 
:)®j 1 ordships to say that neither party appears in this present suit to have adopted 
that decree as part of his case. The plaintiff says that the rate of interest was 1 
per cent, in the mortgage deed without any breaks. The defendant does not say that 
the interest was 1 per cent., with breaks of six months, but that the interest was 
o per cent., or a little more, and the defendant also says that the mortouge was 
not redeemable after one year._ If that be so, Mr. Thornhill’s decision was wrona. 
-Neither party, therefore, in this suit adopts that decision, and their Lordships are 
disposed to concur in what was said by the officiating Judicial Commissioner, 
Mr. Gore Ouseley, that Mr. Thornhill’s order could not be treated as at that time 
a binding decision. Throwing Mr. Thornhill’s order out of the case, therefore, their 
Lordships have come to the conclusion that no sufficient grounds have been shown 
them for reversing the decision of the Judicial Commissioner, which, as has been 
before observed, was in conformity with two other decisions at the least, and to a 
great extent with two or three more which had preceded them. 

7J ncie i r &ese circumstances their Lordships will humbly advise Her Majesty 
that the decision of the officiating Judicial Commissioner be affirmed, and this 
appeal dismissed. 


The 18th March 1874. * * 
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Sir Barnes Peacock, Sir Montague E. Smith, and Sir Robert P. Collier. 

Hindoo Temples ( Constitution of) — Special Laws and Usages — Rameswarerh 
Pagoda — Removal of Pandaram . 
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Rajah Muttu Ramalinga Betupati and others 
versus 

Perianayagum Pillai, Guardian, etc. 
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'till 
i I'.iti 


or to confirm fihe election of, the Ruxdaram or head of the celebrated and richly 

endowed pagoda of Eameswarem. ^ ,, , , . „ ,, 

1 The possessions of this temple are estimated by the appellant to be of the 

value of 200,00OZ. , , ,, „ , 

The plaint of the Ranee zemindar (now represented by the appellant, the 
present zemindar), filed so long ago as the year 1857, sought to oust the original 
defendant, Ambalavana Pillai, from the office of Pandaram which he de facto 
held 

It alleged that the zemindar was the Dhamarkharta or trustee of the pagoda, 
and had the right to conduct the management of it. It indirectly also asserted her 
right to appoint the Pandarams,- and concluded with a prayer for a decree to the 
effect that the zemindar should conduct the management of the pagoda, and that 
the defendant Pandaram should he removed from the management, and pay over 
the money in his hands to the zemindar. 

The plaintiff also charged the Pandaram with misappropriation of the property, 
and the prayer for his removal was based on this charge, and also, though vaguely, 
on the ground of his not having been appointed to, or confirmed in, the office by 
the zemindar. 

The changes of misappropriation were not sustained by the evidence and have 
been abandoned % so also has the claim of the zemindar to be placed in the direct 
management of the pagoda, and to have its funds placed in his hands. And the 
single' question argued at their Lordships’ bar, and to which issue the cause was 
brought by consent in the High Court, is, whether the zemindar has established the 
right to appoint or to confirm the election of the Pandarams of this great pagoda, 
and was entitled to a decree for the removal of the defendant from the office of 
Pandaram because he was not so appointed or confirmed. 

The early history of the pagoda is obscured by time, and its foundation 
cannot be Shown. But it is evidently an ancient temple of great renown, which 
has long attracted pilgrims from all parts of India. It is situate on an island in 
the extreme south of India, connected with the lands of the zemindary by a cause- 
way. „ The Rajahs of Ramnad were the guardians of this causeway, and had thence 
acquired the title of Setupati, or Lord of the Causeway. 

It is asserted on the part of the Pandaram that the pagoda of Rameswarom 
was an independent endowment, in which the Rajahs Setupati had no rights of 
patronage, or control, other than the general authority they assumed as the rightful 
. or de facto rulers of the district, to prevent abuses in the management of its affairs, 

, and to see that its laws and usages were properly observed. 

The first records in the evidence are some inscriptions on stones found in the 
walls of the pagoda. The earliest inscription is on a mandapam, and states that 
•:|the mandapam was erected by Munerama Nathan u as a place to halt for the god 
: |%mesar, who was attached to this pagoda, founded by Mall or Vishnu.” Its date 
W' ,: £w e galivahana era 1520, which corresponds with the Christian year 1588. It 
iirom this and other inscriptions that the pagoda was an ancient temple 

J, ‘W " 1 .. . . ■ . ■ 

Ijnently, in the year of the Salivahana era 1607, the Rajah of Rarnmd 
Ullages, and in 1609 another gift of eight villages to the pagoda. 

,A “ dates, show, formed no part of the original endowment of the : 
ffiilion js found- in 'them. 1 creating or reserving any rights of 
fndffie, affairs of the tempfe/- - There % evidenpd/di^ittf^f ■ . ; 
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J u, I -, ma ? b ® olserved before further considering the evidence, that the ease on 
both sides is singularly deficient in materials to elucidate the constitution of the 
community or brotherhood attached to this pagoda, the duties of the Pandarams, 
and whether they are selected from a particular family or class. The claims of the 
zemindars also have been put forward in the most uncertain way. Thev at one 
.time asserted a right to be chief managers, and directly to appoint the Pandarams 
as suh-managers, but that claim was not strongly urged by Mr. Mackeson at their 
Lordships bar. He mainly contended, in his elaborate argument, for the right to 
have_ the Pandarams presented to the zemindars for confirmation when nominated 
or elected by others. It is obvious, however, that there is a great distinction 
between a right to appoint and one to confirm • and if the latter only is insisted 
oh, it still might be expected that some definite information would be given as to 
he manner of electing the candidate to be presented for confirmation. The absence 
ot such evidence may perhaps be accounted for by the fact that the claim it was at 
tu st attempted to sustain was the right of direct appointment* 

It is not, however, unimportant to observe that it appears to be the common 

?,r' aC -vr C6 , in , x Madras Presidency for Pandarams to appoint their successors. (See 
Mr. Norton’s Leading Gases, p. 592-3.) v 

But the constitution and rules of religious brotherhoods attached to Hindoo 
temples are by no means uniform in their character, and the important principle to 
be observed by the Courts is to ascertain, if that be possible, the special laws and 
usages governing the particular community whose affairs become the subject of 
litigation, and to be guided by them. 

That principle was laid down by this Committee in an appeal involving the 
succession to the office of Mohunt of a richly endowed Mutt in Bajgunge in these 
terms : It is to be observed that the only law as to these mohxmts and their 

onice, Junctions, and duties, is to be found in custom and practice, which are to 
be proved by testimony.” (See 11 Moore, I. A., 428.) * 

In this case the burden of proving that the right he claims is supported by 
usage lies upon the zemindar, and the question to be decided is, whether he has 
sustained- it* 

It was contended on his behalf that the zemindar of Eamnad is Dhamafkhata 
of the pagoda, and that it must be inferred from this title he had the power he 
claims. But the right to bear this, title, and the functions belonging to its holder, 
are among the disputed questions involved in the general controversy between the 
parties._ Ihe title « Dhamarkhata ” may have a definite signification, but their 
Lordships observe, m the proceedings of this record, it is used in different senses, 
sometimes to denote a trustee who appoints the Pandaram, or head manager, and 
sometimes the manager himself. In the long contention which took place between 
the zemindar and the Pandaram in the collectorate, as to the titles by which each 
was to address the other, the Collectors refused to allow either to assume this title. 
Ineir Jjorclsxups, upon the imperfect information disclosed by the Record, will there- 
fore abstain from using this appellation, and will not attempt to define what the 
title m regards this pagoda indicates, or to whom it belongs ; but wilPproceed to 
consider the substantial issue they have to determine, vi% whether the zemindar 
has established the right, under whatever name, to make or confirm the appoint- 
ment of Pandarams. , . rr 

* 1 ^ ^ as been already stated that he has failed to show that such a right is derived 
either from the original foundation or any subsequent endowments of the pagoda 
by mis predecessor^;',, f , 

’ ^ 'ioOTMfer, strongly relied, on statements found , in ‘ certmn ' 
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ease. 


ffliQ depositions were tukcn m 1S15, on tlic dentil of 1 nndnitini Rn»xn<iiicul«i, 
who had held the office from 1793. On Ills death Venkataekollum claimed to be Ids 
successor, .alleging that he had been appointed by his predecessor according to 
custom. Objections were made to Mr. Peter, the Collector of Madura, against his 
appointment, upon the ground that he had not been nominated by the dying Pandaram, 
hut had been put forward after his death by certain persons attached to the pagoda. 
The Collector required the head tahsildar to make enquiries as to the fact and tune of 
Venkatachellum’s appointment; and several depositions, the authenticity of which is 
not questioned, were taken by him, bearing on this matter. The statements in 
question appear to have been made at this time, hut there is no satisfactory evidence 
to show they were obtained by any competent or independent^ authoiity. ^ It is 
suggested that they were taken by the tahsildar,, but there is no pi oof of this^and 
the tahsildar 5 s report is not forthcoming. On the other hand, the form of the 
documents leads to the inference that they were not so taken. They are addressed 
£C to the Company’s Oircar,” signed by the deponeiits, and attested by two native 
witnesses, from which it may be inferred that they were written statements obtained 
on behalf of the zemindar, and sent to the tahsildar to be forwarded to the Collector. 
Their Lordships think that such statements ought not to be received as proof of an 
important right, and that they were properly rejected as inadmissible by the High 
Court. ^ # 7 

The first appointment of which there is trustworthy evidence occurred m 1793. 
In that year Muttu Ramalanga, then Setupati of Ramnad, appointed Ramanada to 
be Randaram. 

Mr. Kelson’s « Manual of the Madura Country,” compiled by order of the Madras 
Government, describes the disturbed state of Ramnad and the rest of Madura at this 
time and for some years previously. A British force had been employed against tho 
Setupati to enforce the rights of the Nabob of the Carnatic, and the district had 
afterwards passed under the direct authority of the British. Government. The 
appointment of Ramanada was near the period of the transition of the sovereign 
power from the Nabob to the British Government. It appears from the authority 
above cited that, in 1792, Muttu Ramalunga showed symptoms of rebel lion against 
that Government, and in 1795 he was deposed, and his sister, the Ranee, installed 
in the possession of the Raj. It was with this Ranee the permanent settlement was 
made in 1803. (See Part IV., p. 154.) 

The Pandatam appointed by Muttu Ramalunga in 1793 was only five years 
bid, and he 'took from this child a kararnamah, which is much relied on by the 
appellant. 

y It commenced thus : — “As you have been pleased to appoint me for the manage- 
, ihbpt of the affairs of the pagoda at Rameswarem, I will cause puja to be duly 

§ formed in the pagoda,” etc. 

. , | : y7E6e instrument also contains the following passages: — 

j||n case of my dealing friendly with the enemies of the zemindary you may 
' ^ and appoint another person in my room. ... If I act improperly in 
T shall submit myself to the orders of the zemindar.” 

'‘htment, and the kararnamah which- followed it, would, under ordinary 
sifitled to great weight, but when the disturbed state of the, district 
fe ||JPandaram are regarded, the transaction loses much, if not afi F of 
Vpfthe right claimed. * . ‘i- ' * • ; 

’ if office of Pandaram until his 'death in 1815; v 
pfejis* afforded fiy the proceedings. of. thb 
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not set out, enough appears on the Record to negative this suggestion. It was not 
until after the zemindary had been attached in consequence of a disputed succession, 
that the pagoda was placed under attachment on account of the alleged mismanage- 
ment of the Pandaram. (See Plaint, paragraph 3 ; Petition of Appeal, p. 66, and 
the Collector’s Letter, 20th September, 1832, p. 348.) 

Such was the state of things in 1815, when Venkatachellum claimed to be 
Pandaram on the nomination of his predecessor. Two documents appear on the 
Record, both dated 19th July 1815, and addressed to the Collector; one from the 
dying Pandaram Rainanada, stating that* he had appointed Seta Ramanada (Ven- 
katachellum), whom he describes as “ a relation of mine by blood, and a descendant 
of our family,” to be his successor (p. 392) ; and another from Venkatachellum 
announcing his appointment, praying for instructions for his guidance, and that the 
attachment of the pagoda might be removed. * 

The Ranee Setupati disputed this appointment. In a letter of the 3rd August 
1815 she prays the Collector to prevent his being invested with the parivattom cloth, 
and the other emblems of office. An enquiry was thereupon directed to ascertain 
whether Venkatachellum had been appointed by the dying Pandaram ; and before 
receiving any report from the tahsildar, the Collector, on the 9th August, directed 
that officer to inhibit the installation of Venkatachellum as Pandaram “ until further 
orders ” (p. 90). * 

This temporary injunction was, however, removed by the same Collector by an 
order of the 27th July 1816 (p. 347) directing the tahsildar that Venkatachellum 
should be installed as Pandaram with all usual ceremonies according to custom, and 
he was installed accordingly. 

It was contended for the appellant that the order suspending the installation 
was made by the Collector as the representative of the zemindar, whilst the zemindary 
was under attachment, and that the order authorizing it was a new appointment of 
Venkatachellum in the same right. 

Their Lordships are unable to concur in this view of the acts of the Collector. 
They think the proper construction to be placed on his action in the matter is, that 
the orders first suspending and then directing the installation, were made by him 
as a public officer on the part of the Government, and not in virtue of ahj right 
derived from the zemindar. It also appears to them that the last order did not 
profess to be, and was not, an original appointment, but was an act of the Collector 
to give effect to the title derived from the nomination of the former Pandaram. 
They are consequently of opinion that Venkatachell urn’s title to the office must be 
considered to rest upon the nomination of his predecessor,- and not upon any appoint- 
ment or confirmatory act proceeding from the zemindar. 

It will be convenient to consider what powers the Board of Revenue and the 
Collectors possessed, or cle facto exercised in relation to religious houses. 

The proceedings upon the accession of Venkatachellum, above described, took 
place before Reg. VII of 1817 was passed. But it is evident that before that 
Regulation the British Government, by virtue of its sovereign power, asserted, as 
the former rulers of the country had done, the right to visit endowments of this 


kind, and to prevent and redress abuses in their management. 

There can be little doubt that this superintending authority was exercised by 
the old rulers. ; Mr. Nelson in the Madura Manual says “The principal pagodas, 
with their enormous establishments, their officiating priests, etc., were managed by , 
a Dhamarkarta, or trustee and manager for life,, who, as stated above, was usually 
a monk and guru/’ He had said just ; before, The manager of the great Pagoda, 
Madura seems 1 : te3wvhbde|avalwaysr a' Pandaram orsaiva monk.” ' Mr.'-Noisbni , ■ 
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by the king and others, and from fees and offerings a appointed the officiating 
Brahmans and servants,” etc. 

He then says : — “ The dhamarkartas held but little communication one with 
another, ^nd recognised no earthly superiors except the King himself. Each was 
independent of all control, and acted altogether as he pleased. This freedom led 
naturally to gross abuses, and the King was compelled occasionally to interfere in 
the management of some of the churches.” (Part III, chap. 7, p. 162.) 

' The King here spoken of was the ruler of Madura ; but there is little doubt 
that the Setupatis of Ramnad, although the vassals of the Pandya of Madura, 
exercised sovereign power within their own territories, Mr. Kelson says ; — u There 
is, therefore, a considerable amount of evidence which goes to support the claim to 
high antiquity put forward by the Ramnad Royal family. And, seeing that Ramos- 
warem has been resorted to annually by large bodies of pilgrims, and that this 
would have been simply impossible unless some strong-banded prince or princes 
were ruling over the country in the neighbourhood, I think it may be pretty safely 
concluded that the principality of Ramnad had been in existence for many centuries 
before Sadeika Sevan (who seems to have lived in the sixteenth century) was made 
SetupatL” (Manual, p. 111.) * 

It appears, therefore, to be highly probable that the Setupatis in the days of 
their power exercised control over the pagoda, not, however, in virtue of any pro- 
prietary right of patronage, but as the rightful or de facto rulers of the district. 
The powers they enjoyed as sovereigns, whatever they may have been, have now 
passed to the British Government, and the present zemindars can have no rights 
with respect to the pagoda other than those of a private and proprietary nature, 
which they can establish by evidence to belong to them. 

That the new rulers, at an early date, exercised a controlling supervision and 
authority over the temples very clearly appears from a letter written in 1803, by 
the Board of Revenue to Mr. Hurdis, the Collector of Madura, of which the 
following extracts are printed in the Manual (Part IV., chap. 5, p. 130) 

ci The,, subject of devastanum lands is of great importance to the happiness of 
the^people, and the attention paid to the interests of the pagodas by the immediate 
offieersfof the ‘Government has been attended with the most beneficial consequences 
to the people in different parts of the peninsula.” 

After saying that the Governor- General had directed that the Collector 
should proclaim the restoration of the lands resumed from the pagodas by the late 
Government, the letter proceeds thus : — 

“ The administration of these lands forms a distinct -question. The extensive 
abuses found to prevail with respect to these lands, with which the pagodas of 
; 5pndigal were endowed, render it expedient that the lands and affairs of the pagodas 
.^Madura be conducted in the same manner as those of Dindigal, under the 
care of the Collector” 

dear from this letter that long before Reg, VII of 1817 
*; Government not only assumed the power to superintend the manage- 
property and affairs of the pagodas throughout the peninsula, Sat- 
w^jfhority through the agency of the Collectors. 

*19* the Regulation of 1817, after stating that large endowments 
m former Governments as well as by the British Government 
of temples, and that the produce of such endbwb 
misappropriated, declares it fo be “t% the : • 
at j&IJ sueb endbvmaeftfo be applied according tAiiie real : 
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The Counsel for the appellant, whilst admitting that the proceedings of the 
Collectors subsequent to this Regulation might be equivocal with regal’d to the 
character in which they acted, strongly insisted that the acts of those officers prior 
to it could only have proceeded from, and must therefore be referred to, the rights 
of the zemindar vested in them under the attachment. This contention is, however, 
entirely disposed of, when it is established that at , an early date the power of 
superintendence was entrusted by the Government to the Board of Revenue, and 
tlie Collectors. The Regulation, in fact, merely defined the manner in which that 
power was thenceforth to be exercised. 

The general authority of the Collectors as agents of the Government being 
thus shown, the ground is cleared for considering the question which was so much 
discussed on the argument, whether the Collectors in the various proceedings found 
in the Record were acting under such general authority, or, as the appellant asserts, 
in virtue of the rights of the zemindar. 

From 1815 until 1828, during the whole of which time both the zemindaryand 
the pagoda were under attachment, there is no doubt that the pagoda was managed 
by the Pandaram under the control of the Collectors, even in minute details, but 
the Counsel for the appellant did not establish to their Lordships’ satisfaction the 
inference he sought to draw from this evidence, that the Collector’s interference 
arose from his representing the zemindar’s interest. On the contrary, considering 
that the pagoda had been attached for the alleged misconduct of the Pandaram, and 
having regard to the powers of superintendence entrusted to the Collectors as agents 
of the Government, both before and under the Regulation of 1817, they think that 
their interference ought to be referred to the exercise of these powers.* This view 
is supported by the reports of the Collectors made during a subsequent attachment 
to be presently adverted to. 

The long litigation respecting the succession to the zemindary ended in 1828, 
when a judgment of His Majesty in Council established the title of Ramaswami 
Setupati to the zemindary of Eamnad. 

The attachment which- had so long existed was thereupon removed. It appears 
from an order of the Collector, dated 21st April 1829, addressed to Ramaswami 
Setupati, that on this removal the pagoda was ordered to be delivered over wjth the 
zemindary to the Setupati, and for some time he appears to have assumed to control 
the management of. it, as the Collectors had done. The appellant’s Counsel urged 
that this delivery of possession to the zemindar, besides being in itself strong 
evidence in his favour, threw light on the proceedings of the Collectors throughout 
the time of the attachment. If the orders relied on had not been corrected, they 
might have been rightly so regarded, but they were, after full enquiry, superseded 
by subsequent orders hereafter referred to. 

, On 21st April 1830, Ramaswami Setupati died, having devised the zemindary 
to his two daughters. Both being minors, the management of the estate became 
vested in the Board of Revenue, acting as the Court of Wards, and so remained 
until 1846, when, on the deaths of the minors, the zemindary was restored to their 
mother Rani Setupati, who was the original plaintiff in the present suit* 

Whilst the estate was under the care of the Court of Wards, a manager was 
.appointed on behalf of the minor zemindars. Disputes appear to have arisen 
between this manager and the Pandaram, in consequence of the latter being kept 
out of possession, of the pagoda, and the manager assuming the control of it. 

The then Collector, Mr. Vivash, being appealed to by both, investigated their 
complaints, and on . the |0th September 1832 made a report to the Board . of 
Revenue, which is well ^qrfhyjof attention; ' , / ' ; ’ : \l ‘ 
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and subsequently to the control of the sub-collector, who continued to manage the 
deyastanum affairs until the Eamnad zemindary was made over to Bamasami 
Saithnpathi the zemindar, in the year 1829 ; the Bameswarem deyastanum was 
entrusted to the zemindar’s management at the same time as a temporary measure 
in consequence of the sub-collector haying been appointed to another part of the 
district, and the zemindar was the only responsible person to whom I could with 
propriety and safety entrust the management pending the determination of your 
Board as to provisions for the future devasianum management.” 

This statement confirms the view their Lordships derived from the evidence 
that, under the attachment, the Collectors acted as the agents of the Government in 
superintending the pagoda. It also shows that when, on the discharge of the 
attachment in 1839, the pagoda was entrusted by Mr. Yivash to the zemindar’s 
care, it was not so done because of any right belonging to him as zemindar, as the 
appellant alleges, but as “a, temporary measure” in the absence of the sub- 
collector : the zemindar being a responsible person selected by the Collector to 
have the care of it, until the Board had decided upon the future management. 

This view is confirmed by the statements of fact contained in other parte of the 
report. Paragraphs states that the Pandaram appointed in 1815 was not allowed 
as his predecessor, exclusive control, but “ was ordered jointly with the Oirkar 
servants to conduct the deyastanum affairs.” 


Again, paragraph 4 says : “ The Eamnad zemindar, or rather the manager on 
the (minor) zemindar’s behalf, urges his right to the management. ... It appears 
to me unnecessary to dwell upon this claim as the Eameswarem deyastanum has 
never been managed by the zemindar since the date of the permanent sunnud ; and 
before that period it is universally admitted that the Pandarams in succession 
conducted exclusively the devastanum affairs.” 

It may be allowed that this latter statement ought not to be relied on as proof 
of, the fact said to be admitted, but what the Collector says of the practice since the 
permanent sunnud would be derived from official records and experience. 

Mr. Yivash further reports that, in his opinion, the supervision of the zemindars 
would be useful to check abuses, and his recommendations are contained in 
paragraphs Nos. 5 and 6. 

. . 5. I think, therefore, that the Pandaram might, without objection, be placed 

m immediate management of the devastanum of Eameswarem and its revenues that 
the expenditure and the sibbundy he arranged agreeably to a list fixed with reference 
to the usual disbursements and that the zemindar be appointed supervisor with auth- 
/ ®rity to mterfere m controlling expenditure and checking abuses, and that periodical 
; ■ a f ounts ? f ree ®P* s disbursements may be rendered to the huzur, for the purpose 
, j ^ preparing which a Huzur Goomastah may be employed at Eameswarem. * 1 

my P£ edece . ssor ttat control over the devastanum 
afeure. and the devastanum affairs is necessary to preserve its revenues from 
^ and to .enforce a due performance of the necessary and 

13 under * he management of the zemindar’s family,’ 
d ^ at the zemindar be nominated to this duty, because they are 
and responsibility, and would, I have no doubt, discharge £ 
ision with advantage, to the interest of the devastanum and their 
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a To the Guardian of Ramnad. 

a I have received and perused the urzi No. 14, addressed by you on the 23rd 
instant, to the effect that the pagoda of Rameswarem and the villages attached to it 
should not be put in the possession of the Pandaram, and that your man and the 
Pandaram’s man should jointly hold the management. Having examined the 
documents, etc., connected with the above matter for several days, I wrote to the 
Board tj$e circumstances under which the said Pandaram held the said pagoda and 
the villages attached thereto for a long time prior to the attachment by the sarkar. 

In accordance with the orders issued in this matter by the Government and the 
Board, you were ordered to allow the Pandaram to hold the said pagoda, etc. You 
should do so immediately. The delay is unfair. You wrote that your servants also 
should be employed together. This will create a great disturbance. Therefore 'the 
custom must be followed up. Nothing can be done contrary to idle custom. How- # 
ever, if the said Pandaram misbehave for the future, it will be then taken into con- 
sideration. If you do not give him possession immediately the sarkar officers shall 
be sent to put him in possession.” 

Nothing can be more decisive than this action of the Collector on the question 
of the character in which he was acting. So far from relying on the right of the 
zemindar, he acted in direct opposition to the claims of his guardian. 

The Pandaram (Venkatachellum) having been thns restored to full possession 
of the pagoda, the manager for the zemindar again put forward his claim to the 
management, and on this occasion he impeached the validity of the title under which 
the Pandaram had held the office since 1815, asserting the zemindar’s right to 
appoint the Pandarams as well as to manage the pagoda. 

This new dispute was referred to the then Collector, Mr. Wroughton. His 
report upon it is dated the 7th January 1834. It appears that he examined the 
depositions sent to the Collectorate in 1815, and other documents, and he records 
the facts which, in his opinion, are adverse to the claims made on the part of the 
zemindar. He also reported in favour of the title of the Pandaram Yenkataehellum 
to the office. 

The Board of Revenue upon this report made a minute on the 3Gih July 1835, 
that there existed no ground for questioning the validity of the appointment of^the 
Pandaram. 

One of the objections urged by Mr. Maekeson to the judgment of the High 
Court was that the Judges had given too much weight to the reports of the 
Collectors, which they described as “ quasi judicial proceedings.” It is to be 
observed, however, that it is the duty of the Collectors, under s. 10 of the 
Regulation of 1817, to ascertain and report to the Board the names of the present 
trustees/ managers, and superintendents of the temples, and by whom and under 
what authority they have been appointed or elected, and whether in conformity to 
the special provisions of the original endowment by the founder, or under any 
general rules. They are also under s. 11 to report all vacancies, with full 
information to enable the Board to judge of the pretensions of claimants, and 
whether the succession has been by descent, or by election, and if so, by whom. The 
report,- therefore, of Mr. Wroughton was entirely within his province, and the line 
of his duty. • ■ • 

Their Lordships think it must be conceded that when these reports express 
opinions on the private, rights of parties, such opinions are not to be regarded as 
having judicial authority or force. But being the reports of public officers made in 
‘ the course of duty, and tinder statutable authority, they are entitled to great con-r 
: sideration so far as they; supply information of official proceedings and -historical 
facts; and- also in so, far ajsl 4h4y ^e^olera^do l oxplato the conduct and.aptsoYidte / 
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Mr.Wroughton’s Report, Mr* Maekeson invoked the authority of the Collector's opinion 
contained in the last paragraph of it, in aid of his contention that the appointment 
was invalid without the zemindar’s confirmation. 

The paragraph is as follows : — 

il Para. 13. It appears generally from the documents and witnesses produced 
on both sides, that it has been the established custom that the dying Pandaram 
nominates one of his disciples, and that the election is reported for the zemindar’s 
sanction and approbation, who therefore issues orders to the stalathars of the pagoda 
to show Mm the usual respect and to obey his orders. At the time the present 
Pandaram was nominated the zemindary was in dispute, and held under attachment 
by the Collector, so that the orders which would have, under other circumstances, 
emanated from the zemindar, were passed by the Collector. The orders were dated 
23rd July 1816, to the late head tahsildar.” 

The opinion of Mr. Wroughton is clearly against the claim of the zemindars to 
nominate to the office, and it may be doubtful whether he intends to support their 
pretension to a right of confirmation in the sense of a power entitling the zemindar 
to reject the person elected, and to treat the Pandaram who enters upon the office 
without his confirmation as an usurper. 

But however that may be, their Lordships have already said that the opinions 
of the Collectors are not to be treated as having judicial authority. They also think 
that if the opinion of Mr. Wroughton really is to the effect contended for, it is not 
well founded. They have already commented on the effect of the orders passed by 
the Collector in 1816. 


It is very probable that the Pandarams, on their election, were presented to the 
Setupati, not for the confirmation of their title, but to obtain from him, as the great 
chieftain of the district, a recognition of it, and to secure his protection and support, 
y In consequence of the recommendations contained in the reports of the Col- 
, , Motors (1832 and 1834) rules were drawn up for the superintendence of the pagoda. 
They were to the effect that the Pandaram was to be the manager, but an officer of 
the zemindar was to superintend the management, reporting to the zemindar, who 
to send in the reports to the Collector. It was expressly declared that this 
officer should treat the Pandaram with great respect. 

This .state of things again led to frequent disputes. Mr. Blackburne, the 
Collector, writes to the Board that he had received no less than forty-two recrimi- 
natory complaints in eleven months from the manager of the zemindary and the 
Pandaram. In consequence the pagoda was again placed under attachment ; and 
the Collector, on the 17th September 1836, addressed orders to the Pandaram and 
tte manager stating that, as they gave vain trouble, and did not act up to the 
; b orders, “* the management would be kept under attachment on behalf of the 
; until they came to an amicable settlement. 

A P ri i 1837 the disputants came to a formal compromise, > and the Pan- 
^promised to submit to the superintendence of the manager, and do 
things in conjunction with him. The Itazeenamah drawn up on this 
strongLy relied upon by the appellant's Counsel. Taken by itself, 

' certainly appear to recognise the manager as superintend 
||g; zemindar ; but, having regard to the recommendations in 
paragraph 5, that the zemindar should be appointed super- 
to interfere in controlling expenditure -and checking 
"yipat'.the acknowledgment, must be referred 
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Before his death he appointed as his successor Chockalingarn Pillai, who 
continued in office until his death in February 1857. He appointed Chidambara 
Pillai to succeed him, who died shortly afterwards, having first nominated Amba- 
lavana. Pillai, the original defendant in this suit, to be his successor* /- 

It results from a review of the whole mass of evidence in this case that there 
is no instance of the appointment of a Pandaram by the zemindars satisfactorily 
proved, except that of the child by Muttu Ramalinga in 1793, nor of any Pan- 
daram having v been kept out of his office or ejected from it, because the zemindar 
had not confirmed his appointment* 

In the absence of proof of the actual exercise of either of the rights claimed, 
the rest of the evidence, for the reasons already given, is in their Lordships 7 
opinion wholly insufficient to maintain them. They are therefore of opinion that 
the appellant has failed to establish his pretension to oust the Pandaram from his 
office, because he was not appointed, oi' confirmed in it by him or his predecessors. 

In the result they will humbly advise Her Majesty to affirm the decree of the 
High Court, and to dismiss this appeal with costs. 


The 21st May 1874. 


Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
Sir Robert P. Collier, and Sir Lawrence Peel. 

Limitation — Fraudulent or Forcible Acquisition — Reg. II of 1805 5 . 8. 

On Appeal from the High Court at Calcutta. * 

Maharajah Rajender Kishore Singh 
versus 

Rajah Saheb Perhlad Sein, 


Keg. II of 1805 s. 8, which, provides that tlie limitation of 12 years shall not be considered appli- 
cable to any private claims of right to immoveable property, if the party in possession shall have 
acquired possession by violence, fraud, or other unjust dishonest means, must be considered with some 
strictness (otherwise the door would be opened widely to a large class of claims which, ought properly 
to be barred), and the alleged fraudulent or forcible dispossession must be clearly established. 


Mr. Cowie } Q.C., and Mr. Doyne , for Appellant. 

Mr. Leith , <2.(7., and Mr. L I). Bell for Respondent. 

Sir 12. Collier delivered judgment as follows :~— 

In this case the plaintiff and the defendant are two neighbouring Rajahs, each 
possessing a large tract of land, and the question is to which of their conterminous 
estates the villages in dispute belong. It would appear that disputes arose between 
the predecessors of these Rajahs in the early part of this century, and two cross- 
suits were instituted between them in the beginning of the century. The then 
Rajah of Ramnugger claimed 12J tuppehs, and on the other hand the then Rajah 
of Bettiah claimed some 85 villages, which are said to have formed a mehal called 
HamraR The result was that each failed* The Rajah of Ramnugger failed in 
establishing his title to those tuppehs, the tuppehs being accorded to the Rajah of 
| , Bettiah, and on the other hand the Rajah of Bettiah failed to obtain the 85 villages, ‘ 
being declared^# heiqng io/bhe- Rajah' of* 'Ramnugger. In 1881 the 
i* Jjtejas^t Sajah of ,,v ' ‘ tT ’ ^ ~ 
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for fixe recovery of nine villages, alleging them to be part of the 85 villages decreed 
to liis predecessor, and that the Rajah of Bettiah had dispossessed Mm of them, and 
he put his case in this way In 1840, on the death of the then Ranee of Ram- 
nagger, the Government laid claim to the estate as having escheated to them for 
want of heirs and took possession of it ; and the plaintiff now alleges that shortly 
before or upon the Government taking such possession, the Rajah of Bettiah con- 
trived to possess himself of the nine villages in question. The Principal Sudder 
Ameen, before whom the case came in the first instance, decided against the plaintiff* 
in Mo* The High Court, being dissatisfied with that decision, remanded the case, 
and ordered a local investigation. The Ameen who conducted the local investiga- 
tion reported in favor of the plaintiff as to one of the nine villages only ; but "the 
Principal Sudder Ameen adhered to his opinion that the plaintiff' was entitled to 
none. 

On the case coming again before the High Court, they came to the conclusion 
that the evidence of the plaintiff on the whole preponderated as to three of the 
villages, and accordingly they decreed to him those three, dismissing his suit as to 
the other six. There was, however, on the Record an issue whether the suit was 
not barred by the Statute of Limitations, which was disposed of by the High Court 
in this way : — u As to limitation, it is clear that, if we -believe the evidence of the 
plaintiff regarding the villages we have decreed to him, plaintiff* is in time as 
regards the villages decreed to him, because the cause of action arose to the plaintiff 
at a time when it was impossible for him to bring the present suit, until he had 
first obtained a decree in proof of his own rights of inheritance, and so shown his 
having a locus standi in Court” Their Lordships propose now to deal with this 
question of limitation, to which the argument before them was chiefly, if not wholly, 
confined. 

The facts bearing upon this question may be shortly stated thus : The Govern- 
jnenttook possession of the estate in 1840 or 1841. That is the time at which the 
jkjntiff alleges dispossession on the part of the defendant, and therefore th© time 
when Ms cause of action arose. It appears that the plaintiff brought a suit against 
the Government and another defendant for the purpose of establishing his title as 
heir 4© this estate. A decision was pronounced in his favor in the year 1845 by 
the Principal Sudder Ameen, which decision was confirmed by the Court of Sudder 
Bewanny Ada whit in 1846, In 1848 he was actually put into possession, and he 
remained Jn possession until 1854, He was afterwards called upon to give further 
security to abide the event of the appeal, and on his failure to do so, the Court of 
Sudder Dewanny Adawlut caused the estate to be put under attachment. The 
appeal was decided finally in his favor in 1858 by the Judicial Committee of the 
, .Privy Council, and thereupon he was again put into possession, 
yy: : * v . ei T question now to be decided arose between these same parties in a 
^herein the present plaintiff sought to recover from the present defendants 
other lands which he alleged were within the limits of the zemindary of 
: SyL an( i 110 f within those of Bettiah. This suit, though commenced on 
as the present, came on appeal before this Board in February 1861k 
as in the present, it was contended on the part of the plaintiff that the 
* had been suspended by the litigation in which he had been 

to, establish his title to his estate and by his dispossession in 
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dispossession at a later date, the suit would nevertheless fall within the twelve years 9 
limitation, unless the appellant could show that he is entitled to deduct the whole 
or some part of the period between February 1848 and the beginning of 1858, and 
to support this claim to deduction he must show that during the period to be de- 
ducted, he was, in the words of the '‘Regulation, * from good and sufficient cause 
precluded from obtaining redress/ Their Lordships would have great difficulty in 
affirming the proposition that such good and sufficient cause had here been shown 
to exist. The appellant’s title to the Raj of Ramnugger was established in the 
Courts of India in September 1846. He was put in possession of the property in 
June' 1848, though between May 1854 and some day in the beginning of 1858 it 
was again under attachment. How can it be said in these circumstances he was 
between 1848 and 1858 precluded from maintaining a suit for protecting Ms 
zemindary and recovering lands taken from it by encroachment ? It would be 
very dangerous in their Lordships’ opinion to lay down as a rule that the pendency 
of an appeal to England puts the party who, subject to that appeal, is the owner of 
an estate, under a legal disability to bring a suit in that character against third 
parties.” Their Lordships therefore affirmed the decision of the Indian Court, 
■which in that case had held that the Statute of Limitations was a bar to the plaintiff’s 
claim. 

Their Lordships consider themselves precluded from considering whether the 
present case is taken out of the statute by the exception in s. 14 of Reg. Ill 
of 1793, — viz., (C or shall prove that from minority or other good and sufficient 
cause he is precluded from obtaining redress,” because this question is actually res 
judicata by this very tribunal between the same parties. It has, however, been 
argued on the part of the plaintiff that in this case he brings himself within an 
exception to be found in the subsequent Reg. II of 1805 s. 3 : — a The limitation 
of twelve years fixed by s. 14 Reg. Ill 1793, s. 8 Reg. YII 1795, and s. 18 
Reg. II 1803, shall also not be considered applicable to any private claims of 
right to lands, houses, or other permanent immoveable property, if the person or 
persons in possession of such property when the claim of right thereto may be 
preferred in a competent Court of judicature shall have acquired possession thereof 
by violence, fraud, or by any other unjust dishonest means whatever;” aifd the 
Regulation goes on to say that if the plaintiff seeks to exempt himself from the 
ordinary rule, he must state the fraud or violence in his declaration or replication. 
It has been argued that the plaintiff does sufficiently slate a case of dispossession by 
fraud and violence in his plaint and subsequent statement by his pleader, and that 
the evidence is sufficient to satisfy their Lordships that he was dispossessed by fraud 
or violence within the meaning of the words of this statute. Although it may be 
perhaps fairly contended that there is a sufficient statement in the 'declaration to 
bring the plaintiff within this exception,, no issue appears to have been directed to 
this question, and the attention of the High Court does not appear to have been 
directed to it at all, inasmuch as they confined their attention entirely to the question 
whether the plaintiff could bring himself within the exception of s. 14 of Reg. Ill 
of 1793, But their Lordships nevertheless are asked to consider the evidence and 
to say that the plaintiff has brought himself within this exception. They think it 
right to observe that this is an exception which they think must he construed with 
some strictness, for the door would be opened widely to a large class of claims 
wMch ought properly to be barred by limitation, if at any period less than sixty 
years a plaintiff were* 1 enabled to evade the operation of the Statute of Limitations 
merely by alleging and giving some evidence of fraudulent or forcible dispossession, 

[ . , Thejr Lordships thinly tha| Such fraudulent or; s forcab!e dispossession must he clearly 
/established. ' ; ' 1 j. ^ V; > -v:.! 
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violent of fraudulent dispossession. There was simply a statement of dispossession. 
Upon the case being remanded, evidence of dispossession was brought forward for 
the first time, and it was to this effect : — With respect to each of the three villages 
— (and their Lordships believe with respect to each of the nine also), — one or two 
witnesses depose to the agents of the Rajah of Retiiah having come upon the land 
while the putwaree was in the act of collecting the rents ; that they happened to 
have found upon him the rent-rolls and official documents connected with the land ; 
that they took them forcibly from him, and expelled him and took possession. The 
same story is told in each of the cases, and what appears more singular, it is also 
said that although the attention of the Government authorities was called to the 
matter they refused to take any notice of it. It should be recollected that the 
putwaree then dispossessed was the putwaree acting on behalf of the Government, 
and it is further to be observed that the plaintiff himself states more than once that 
he received all these eighty-five villages from the Government, who were in 
possession of them, without making any statement at all as to this alleged forcible 
dispossession. It is further to be observed that the Principal Sudder Ameen would 
appear to have wholly disbelieved this evidence, and that the attention of the High 
Court was never called to it. 

Under these circumstances their Lordships have no difficulty in coming to 
the conclusion that no such fraudulent or forcible dispossession has been proved 
would bring the plaintiff within the exception of s. 3 of the Regulation of 1805, 
and they feel bound to decide that the plaintiff's claim is barred by the Statute 
of Limitations. The plaintiff’s^ suit must be dismissed upon that ground ; and it 
& re ^ Or0 Unneeessai *y ^ or Lordships to express any opinion upon the merits 

' lordships will therefore humbly advise Her Majesty that the decree 

of the^High Court be reversed, that the suit of the respondent be dismissed, and 
that the appellant have his costs in both the Courts below and of this appeal* 


The 5th June 1874* 

Present : 

Sfe James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
Sir Robert P. Collier, and Sir Lawrence Peel. 

Limitation — Cause of Action . 

On Appeal from the High Court at Madras . 

ftajah Sri Ohaitanya Chundra Harischandana Jagadevu Rahadoor 

versus 

The Collector of Ganjam and another. 
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to be barred by limitation under Act XIV of 1859, the suit not having been 
brought within twelve years after the second respondent claimed possession of the 
property purchased by his father. The present suit was commenced in 1858 to recover 
fifty villages paying a quit-rent, and fourteen other villages, besides Rs. 455,000 
as the past produce. In 1869 the Civil Court gave judgment, holding the claim to' 
be barred by the Indian Law of Limitation, which decision was confirmed by the 
High Court of Madras, from whose decision the present appeal was lodged. 

Sir Montague Smith gave judgment as follows : — 

This is a very clear case. Both the Courts in India have decided that the 
claim of the plaintiff is barred by the limitation of twelve years. He brought his 
suit, , as the adopted son of the late zemindar of Hautghur, to recover fifty villages 
which had belonged to the talook of Hautghur. That talook was sold by the 
Government for arrears of revenue. It is alleged by the second defendant, who 
was the purchaser, that the fifty villages were sold with the rest of the talook. It 
is alleged on the part of the appellant that those villages, although in some sense 
belonging to the talook, ought not to have been sold by the Government, in asm uch 
as they were not subject to revenue, but were Mocassa villages, which had been 
alienated from the zemindaree, and paid a quit-rent only to the zemindar. That is 
the question upon the merits, if the merits could be tried. The sale was in 1854. 
The second defendant was put into actual possession of the villages in 1855, and 
has remained in possession ever since. This suit was not brought until the 28th 
September 1868, which is more than twelve years after he was so put in possession. 
Primd fac,xe, therefore, the Statute of Limitation is a bar. Mr. Cowie has 
endeavoured to show that a fresh cause of action arose in consequence of some 
proceedings of the Government, by which it is said they made a new grant of these 
villages to the second defendant, the present zemindar," at an increased revenue of 
Rs. 5,000. But. such a grant, supposing it to have been made, would not give a 
new cause of action, and cannot affect the time when the only cause of action arose 
to the present appellant. The appellant is suing under the title he had in 1854 and 
1855, and he has no other title, and he does not allege that he has had any possession 
or that the Government has given him possession since his first dispossession. It is 
quite unnecessary, therefore, to go into those proceedings, into which Mr.* Cowio 
went in some detail, for the purpose of raising the point. It is sufficient to say that 
all that passed between the Government and the second defendant, the present 
zemindar, does not at all affect the question of limitation. The bar applies if the 
cause of action has not arisen within twelve years. It is quite clear here that it did 
not arise within that period, and therefore the judgments of the Courts in India are 
right. 

Their Lordships will humbly recommend Her Majesty to affirm the judgment of 
the High Court of Madras, and to dismiss this appeal, with costs. 


The 9th June 1874. 

Present: 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 

Sir Robert P. Collier, and Sir Lawrence Peel. 

i Act I of 1845 s. 21 — JmM <3indoo Family, — Purchase by Managing' Member. 
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Toondun Singh 
versus 

Baboo Pokhnarain Singh and others. 

Notwithstanding anything contained in Act I of 1S46 s. 21, the members of a joint Hindoo family 
mav sue to enforce rights acquired by them under a purchase, at a sale for an cats of levcnuc, made by 
the managing mem ber in Ms own name, but on behalf of the family, though he is the sole certifacd 
purchaser. 

Mr. Leith , Q.C., and Mr. G. W. Arathoon for Appellant. 

Mr. Boyne for Respondents. 

Sir Barnes Peacock gave the judgment of their Lordships as follows : — 

The point in this case has been reduced now to the question as to what is the 
proper construction to be put upon the 21st Section of Act I of 1845. The High 
Court expressed their opinion “ that a purchase at a sale for arrears of revenue 
under Act I of 1845 made by the managing member of a joint Hindoo family in his 
own name, but on behalf of the joint family, is not affected by the 21st Section of 
that Act, and that, notwithstanding anything contained therein, the members of 
such joint family may sue to enforce rights acquired by them under such a purchase 
as against the managing member, though he is the sole certified purchaser.” JTheir 
Lordships entirely concur in that view of the construction of Act I of 1845. It 
appears upon the Record that this judgment was pronounced on the 20th April 1870, 
and that the appeal was preferred and allowed to Her Majesty in Council on the 
14th May 1870. The judgment in review which has been sent up and notified to 
Her Majesty in Council, and put upon the Record in this case, was passed on the 
20th~ August 1871, after the appeal was preferred. It” does not appear that any 
appeal has been preferred against the judgment which was pronounced in review, 
and under those circumstances their Lordships, being aware that such a judgment 
has been passed, will humbly recommend Her Majesty to affirm, with the costs of 
this* appeal, the original decree passed by the High Court so far as it finds the 
properties in question to be part of the joint family estate, but without prejudice to 
the subsequent judgment which was passed by the High Court in review, or to any 
proceeding which may be taken thereunder. That will leave all the questions open 
as to carrying it out. 


! The 24th June 1874. 

i' I ,' l Present ; 

; Sir James "W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 

‘ ' and Sir Robert P. Collier, 

ent of Rent — Azeemabadee Rupees and Sicca Rupees — Conversion into 
Company’s Rupees — Jurisdiction of High Court. 

On Appeal from the High Court at Calcutta.* 

Meer Mahomed Hossein 

versus ■ . ' . 

Alexander John Porbes, . . ' . 

ejof a taHoo&'invtep w stanmd made in 177$^ I?e4 
' , aucUonqmrcliaseu 


* f ' " 

. ' i >V'; ' 

* . 1 ; tr *■ 1 ? „ - 


' : • • M* 

; ' - ' • p i IS 


I Hi 


( 33 ) 


hance, as from the time of the permanent settlement (1802), down to 1835, when sicca rupees were 
converted into Company’s rupees, defendant and Ms predecessor had paid sicca Ks. 2,107 in lieu of 
Azecinabadee Its. 2,590 ; but they allowed the Azeemabadce rupees to be converted into Company’s 
rupees according to a fresh calculation, i.e., at a higher rate than Us. 2,218 at which the conversion had 
been made when sicca rupees ceased to be a legal tender : 

Held, that as the case was before the High Court in special appeal, they had nothing to do with 
the evidence. There was no evidence upon which it could be found that Azeemabadce Us. 2,599 was 
of a higher value than Co.'s Us. 2.248 ; but even IT the High Court had the power of finding, and had 
found such fact, yet as the parties had agreed from a period antecedent, to the permanent settlement 
that the Azeemabadce Us. 2,599 should he converted into sieeas at the rate which had been paid down 
to 3836, and which bad then been converted into Company’s rupees, the High Court was wrong in over- 
ruling the decision of the Judge who had tried the issues and had dismissed the plaintiffs suit. 


Mr. Boyne and Mr. Cowell were for Appellant. 

Mr. Field \ Q. C. } and Mr. J. IJ. Bell for Respondent. 

The facts of the case are fully set out in the judgment of their Lordships, which * 
was delivered as follows by Sir Barnes Peacock : — 

The appellant, the defendant in the suit, represents the grantees of a talook 
under a sumiud, which was made in 1775, of certain lands, the rent reserved at that 
time being Sanwat Azeemahadec Rs. 2,599. The plaintiff represents a person who 
purchased the zemindaree in which the talook was situate at an auction-sale ; and 
he, as representative of the zemindar, claimed in the first instance to enhance the 
rent to the present value of the lands. He sought to raise the rent of Azeemahadec 
Rs. 2,599 to Co.’s Rs. 8,465-2. The High Court held that, under Act X of 1859, 
he was not entitled to enhance. Act X of 1859 s. 15 says: — <£ No dependent 
talookdar, or other person possessing a permanent transferable interest in land inter- 
mediate between the 'proprietor of an estate and the ryots, who in the provinces of 
Bengal, Behar, Orissa, and Benares holds his talook or tenure (otherwise than under 
a terminable lease) at a fixed rent which has not been changed from the time of the 
permanent settlement, shall be liable to any enhancement of such rent, anything in 
s. 51 Reg. VIII of 1798, or in any other law to the contrary notwithstanding.” 
They found that from the time of the permanent settlement down to the time 
when sicca rupees were converted into Company’s rupees in 1835, the defendant 
and his predecessor had paid sicca Rs. 2,107 in lieu of Azeemahadee Rs. 2,5149. 
That rent could not be changed now, even if it could bo shown that the calculation 
under which the Azeemabadce Rs. 2,599 were converted into sicca Rs. 2,107 was 
erroneous. It would be impossible now to go back to the grant of 1775 and to say 
that the sicca Rs. 2,107, which lias been the rent paid from the time of the perma- 
nent settlement, is now to be changed, because it originated out of a grant by 
which Sanwat Azeemabadce Its. 2,599 were reserved. The High Court held that 
this was not an enhancement of the rent, but merely a valuation of .the old rent of 
Azeemahadee Rs. 2,599, and therefore they allowed the Azeemahadec rupees to bo 
converted into Company’s rupees according to a fresh calculation. 

The Judge found there had been no change except the conversion. He says : — 
u Both, parties having been called upon to adduce evidence on these points,” those 
were the two issues which the High Court had sent down to he tried, u the appel- 
lants have filed dakhillahs or receipts from 1241 M.S. to 1264 M.S., with the excep- 
tion of 1262 M.S., and which have been attested by Moonshee Jowahir Ali on their 
behalf. Those documents show how much they paid in each year, and to a certain 
extent prove that the jumma has not been changed during those years.” The 
receipts show that the jumma was paid in Company’s rupees, and therefore to 
alter the amount of Company’s rupees now you must go back beyond the perma- 
nent settlement to show that these Company’s rupees, which have been paid for 
more than the last twenty years, were too small an amount as compared with the 
Azeemahadee Rs. 2,599 reserved in 1775. He says :— u Attested copy of an urzeo 
. of Baijnath Bing has also been filed in reply to a perwannah issued by tile Collector. 

• 35e was surburakar of the property from 1V43 to 1252' M.S. This paper 'shows 
iM/di'y . * , 1 ; > 1 ' , 
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iLal in May 1828, or 1288 M.S., ilio rout of flic isfeinrar was sicca. Us. 2,107.” 
He says ihat this document shows Ihat at (hat time, vb. } May 1828, (lie rent was 
sicca Us. 2,107. From the copy ofihe sumuid filed in foimcr suits Use rent was 
fixed at Banwat Us. 2,599 ; 8=2^ Sanwat Azcemabadec rupees. The document 
above mentioned shows that ihe rent has bc6n changed info sicca Us. 2,107, 9=104 
sicca rupees ; and again, according to the batia allowed in sicca rupees at the rate of 
8-10-8 per cent., changed to ihe equivalent in Company’s Es. 2, 248-1-8. Beyond 
this equivalent in the rupees current at different eras, no change can be discovered 
ofihe rent of the istemrar having ever been really changed since ihe grant of the 
sunnucl in 1795 a.d. The respondent, Mr. A. 3. Forbes, has submitted no evidence 
of any hind io show the contrary, or to rebut the presumption that the land has 
boon held at that rent from the time of the permanent settlement.” He then goes 
on, and in a note at the foot of his judgment he says : — u With reference to the 
second issue, namely, the difference, if any, between the Sanwat Azeeniabadee 
rupees and the Company’s rupees, the claim for the excess having been dismissed, 
there is no necessity to go into the matter. Reg. XXXV of 1793 s. 14, which 
gives the different rupees current at the time, clearly lays down that 96 old Patna 
SauwatB are equivalent to sicca Rs. 100 of the 19th Sun, and to reduce sicca 
rupees into Company’s, the sum of 6-10-8 per cent, is allowed, ie. f Company’s 
Rs. 106-10-8 equal to sicca Rs. 100.” Then he says : — “ Bee Muller’s Tables.” Wow 
the^ Regulation to which the learned Judge refers is Reg. XXXV of 1793. It 
recites that it was necessary that there should be no other coin in circulation or in 
use except the sicca rupee of the 19th Sun, and they state the mode in which that 
was to be brought about. Having stated that sicca rupees only should be received 
at the Treasury in payment of revenue, that they should be received in payment lor 
salt, they prohibited parties from making contracts after a certain date in any other 
coin than the sicca rupee, stating that if they entered into any such contract for 
any sum of money excepting sicca rupees, the contract should not be enforceable in a 
Court of Law. Then they say “ By the operation of these rules the various 
sorts of old and light rupees must in a course of time fall to their intrinsic worth 
compared with the sicca of the 19th Sun, as they will produce no more in the mint, 
and to which they will necessarily be brought to be converted into siccas, as they 
will be nowhere passable or in demand as coin from being nowhere a measure of 
value.” Then after this Regulation it appears that the Rs. 2,599 were, by arrange- 
ment between the parties, the one who was bound to pay the rent, and the other 
who was entitled to receive it, converted into sicca Rs. 2,107. That was before the 
permanent settlement. The permanent settlement in this district was made in 1802. 
Ihat is stated in the respondent’s case. The rent having been converted info sicca 
rupees before the permanent settlement in 1802, the permanent settlement was 
made with the plaintiff’s predecessor, and the Government, in fixing the amount 
of revenue which was to be paid under the permanent settlement, looked to the 
aT ^ they must have taken the assets of this estate as sicca 
* w and estlmatecl tlle avenue which the zemindar would have to pay accord- 

- ‘ permanent settlement was fixed upon the basis that the rent which was 

JSSjteJ' P° tta J ™ sicc ; a B*. 2,107, and from the time of the permanent 
- 1S P L 0Ved - to iavc 1)0011 thc onl y amolmt paid in discharge of rent up 
Act sicca rupee was abolished. That rupee was abolished by 

fhf By , ’C 1 lij was enactod tlmt “ from the 1st January 1838 

butS Sd&S ee i ,a i! “ify 0 !® a h al tender in discharge of any debt, 
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sicca rupees, because the sicca rupees had been abolished, and it had been enacted 
tbat no tender should be made in sicca rupees. It was therefore necessary to con- 
Yfi? “ le Slcca ^ s - 2,10/ into Company’s rupees, and that was done by adding the 
difference between the Company’s rupees and the sicca rupees, and from that time 
e sicca l\,s. 2,10 i, which had been paid from the time of the permanent settlement, 
were converted into Co.’s Its. 2,248, which were paid from that time down to the 
time or the commencement oi this suit. 

It appears to their Lordships that if any question as to the value of the Azeem- 
abadee rupees could have been entered into at all in the present suit, the conduct of 
tne parties m dealing with the Azeemabadee Its. 2,599 for upwards of 50 years as 
being the equivalent of sicca Tis. 2,107 would have been much stronger evidence 
than any evidence which is given in this case by Mr. Palmer from the old almanac, 
or by Mr. Judah from Prinsep’s Tables, in which he stated that there was no actual 
valuation of the banwat Azeemabadee rupee. He states “ The information will 
be found in Prinsep s Tables, in which he also admits some errors are to be found ; 
at the same time he states that those tables do not give the equivalent of Sanwat 
Azeemabadee in Company s rupees, ’ they only give it in siceas. 

blow the Judge upon that evidence, finding that from the time of the permanent 
settlement down to 1836 sicca Its. 2,107 were the only rent which had been paid; 
and that from 1836 these sicca rupees had been converted into Co/s Its. 2,248, held 
that the pkintifr was not entitled to recover from the defendant at a higher rate 
than that which had been paid from 1835 to the time of the commencement of the 
suit as the ^ equivalent of sicca Its. 2,107, and dismissed the plaintiff’s suit. The 
High Court, however, thought that the plaintiff* was entitled, at this distance of 
time,— notwithstanding the mode in which the parties had dealt with it, notwith- 
standing the fact that no Azeemabadee rupees had ever been paid as rent from the 
time oi the permanent settlement down to the time of the commencement of the 
suit,— to recover at the rate of Sanwat Azeemabadee Its. 2,59!) to bo converted 
mto Company s rupees ; and according to the evidence which has been given in 
the cause, they converted the Sanwat Azeemabadee Rs. 2,599 into Company’s 
rupees at a higher rate than Rs. 2,248. The case was before the High Court 
upon special appeal, and therefore in strictness, they had nothing to ' do with 
the evidence in the cause. There was no evidence upon which (even if they 
could have been allowed to do so by law) they could find tbat Sanwat Azeema- . 
badee Rs. 2,o99 was of a higher value than the Co.’s Rs. 2,248 into which they 
have been converted ; but oven if they had the power of doing that, and had 
done so, the parties had agreed, from a period antecedent to the permanent settle- 
ment, that the banwat Azeemabadee Rs. 2,599 should be converted info a different 
coinage, namely, the sicca rupee at the rate which liad been paid down to 1836, and 
which m 1836 had been converted into the statutable equivalent in Gompanv’s 
rupees. r J 

Under these circumstances their Lordships think that the High Court was 
wrong in overruling the decision of the J udge who tried the issues, and they will 
therefore humbly recommend Her Majesty that the decision of the High ‘Court 
should be reversed, that the decision of the Judge of the Lower Court should be 
affirmed, with the costs of this appeal and the costs in the High Court. 
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The 3rd July 1874. 

Present : 

Sir James W. Oolvile, Sir Barnes Peacock, Sir Robert P. Collier, and 

Sir Lawrence Peek 


Statutable Rights — Liability without Reyliyew-e, 

On Appeal from the High Court at Madras. 

The Madras Railway Company 
versus 

The Zemindar of Carvctmagarnm. 

In a .suit in which, damages were claimed for injuries occasioned to plaintiffs’ railway and works bv 
the bursting oE two tanks upon defendant’s land, defendant pleaded that Hie injuries were the result of 
influences beyond his control. The first Court held that defendant was not liable in the absence of 
negligence, and that he had not been negligent. This judgment was upheld by the High Court on 
appeal. Before the Privy Council it was contended that, by storing up water on his land, defendant 
rendered himself liable in damages in the event of its escaping to the injury of others, even though he 
might not. have been guilty of negligence. 

As the principle that a man, in exercising a right, may be liable, without negligence, for injury 
done to another, is inapplicable to rights conferred by statute, the Privy Council held that it was 
inapplicable to the case of defendant, which was analogous to that jnf persons on whom statutory rights 
had been conferred and statutory duties imposed, for the tanks wore ancient and a part of a national 
system of irrigation recognised by law, and their maintenance was a duty in many instances devolving 
on zemindars (of whom defendant is one), who have no power to do away with the tanks in which larce 
numbers of people are interested. 


Sir John Kar slake, Q.C., Mr. Watkins Williams, Q.C. , am! Mr. Mansel Jones 
for Appellant. 

Mr. Leith, Q.G., and Mr. S. 0 . Grady for Respondent. 

This was a case in which damages wore claimed by the appellant for injuries 
occasioned to their railway and works by the bursting of two tanks upon the 
sespoudent’s land. The tanks, which had burst by a tremendous fall of rain in 
18(i5, and flooded the bridges and works, were ancient reservoirs for the sustenance 
of the inhabitants of the district, and wore necessary for the cultivation of the land 
and the religious services of the Hindoos. The damage done to the railway was 
estimated at Its. 45,000. The Civil Court held that there was no cause of action, 
and ihe High Court affirmed that decision, on which the present appeal was raised, 
ihe point was whether the injuries complained of wore the result of influences 
under the defendants control, or the consequence of vis major, or the act of God. 
ihe High Court in their decision, declared that a rule of English law was not a 
rule or them unless it was a correct rule; and that it was quite possible that a rule, 

W ° U f ? b ® ■ inapplicable in India. When the House of 
Lords ana ihe Exchequer Chamber, m the case of Fletchor v. Hylands, L. 14. 3 H. L 

• SanEad a riehf W&& * , hab % to compensate they, in fact, decided that a 
man had a tight to store water only when he had taken complete precaution 
mamst its escape ; That the escape was unrelrattable evidence of the guilty hurting 
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principles as have forbidden the imposition upon wharfingers, railway companies, 
and shipowners ; that this attempt would never have been made if the final decision 
had rested with Judges conversant with the necessities of the country ; and that it 
has only been made in the hope that such a rule may be imposed elsewhere by 
Judges not so conversant. It is my hope and belief that such an attempt will not 
be successful If it is, I can imagine nothing more calamitous to the Hindoo than 
what is called the opening up the resources of the country. Either he must throw 
his land out of cultivation, or, without proof of any negligence on his part, be 
compelled to compensate for damages resulting from natural cultivation to works 
centuries in advance of his immediate social necessities, and expensive beyond 
anything which these actual necessities would have generated. I entertain neither 
doubt nor hesitation in dismissing this appeal with costs.” 

Sir John Karslake , for appellant, contended that there was such a degree of 
legal negligence that the defendant was liable, and that the principles in England, 
as laid down in Fletcher v. Hylands (ubi supra), and as to keeping vicious animals, 
would apply ; and that had the tanks been properly constructed, they -would not 
have burst. 

Mr. Mansel Jones followed on the same side. 

Mr. Leith , in opening the case on the part of the zemindar, dwelt on the great 
importance of storing 'water in India to prevent famine, and referred to the speech 
of Lord Salisbury on the Indian Council Bill on the necessity of appointing a 
Member for Public Works, and on the proposal to spend thirty millions of money 
lor improvements, including the irrigation of tanks for the public benefit. He 
showed, by the Bengal regulations and the speech of Mr. Burke, the necessity of 
storing water ; indeed, for the Hindoo population it was essential for their religious 
observances. There was no analogy between the cases cited on the other side as to 
the keeping of vicious animals and the absolute necessity of having large stores of 
•water for districts in India. He urged that all necessary precautions had been 
taken by the zemindar ; that as the Company had run their railway through part of 
the district, they should have provided against any such occurrence ; that the 
principles on which the case of Fletcher v. Hylands (ubi supra) was decided could# 
not apply to a peculiar country like India, where the construction of tanks and the 
storing of water were absolutely necessary to the existence of the population ; and 
that the case ought not to be decided according to English law, but according to 
the law of the defendant, a Hindoo inhabitant, and according to the Regulation law 
of equity and good conscience. 

Mr. S. G. Grady followed on the same side. 

The following arc the authorities that were referred to by the Counsel on both 
sides : — 

Fletcher v. Hylands * 

Filliter v. Phippard f 

Tubervil v. Stamp f 

Jones v. Fesiiniog .Railway Company § 

Vaughan v. Toff Vale Hallway Company || 

Puck v. William 

Tipping v. St. Helen s Smelting Company** 

Mayor of Lyons v. PI L Company f f 

Their Lordships reserved their judgment, which was subsequently given by 
Sir P. Collier on the above date as follows :• — 

, The Madras Railway Company claimed in this suit damages against the 

■ | 29 L. J. Ex 247 • 5 H, and N. €79. 

4 27 L. J. Ex. 357 : 3 B. and N. 80S. 

** L. B. I ch. 06 ■ 11 XL L. 0, 642. 
ff 1 Moo. P. C. 175 '' ■, 


* L. R. 3 H. L. 330. 
f 11 Q. B. 347. 

J 1 Salk. 13. 

;§ It. It 3 Q. B. 733. 
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defendant, the zemindar of Carvetinagarum, for injuries occasioned to their railway 
and works by the bursting of two tanks upon Ins land. 

The defendant denied that the injuries complained of resulted from the bursting 
of the tanks ; he asserted that if they did so arise, the bursting was caused by no 
act or negligence of his, but by vis major, or the act of God. lie further pleaded 
in these terms : — 

a 4. The tanks referred to in the plaint have existed from time immemorial, 
and are requisite and absolutely necessary for the cultivation and enjoyment of the 
land, which cannot he otherwise irrigated ; and the practice of storing water in 
such tanks in India, and particularly in this district and in the zemindaree of 
Oarvetinagarum and the adjacent districts, is lawful, and is sanctioned by usage 
and custom. The said zemindaree is a hilly district, and the ryots will be 
unable to carry on their cultivation without such tanks, they being the chief 
source of irrigation, and the omission to store quantities of water in such 
tanks will be attended with consequences dreadful to the inhabitants of the 
country. 

iC 7, The defendant could not have avoided collecting a quantity of water in the 
tanks during the monsoon, and he has not failed to use any reasonable care that 
may be expected from him. . There were also several tanks and channels above his 
tank belonging to Government and other people, which also burst at the same 
time/ 5 


He also contended that the damage arose through want of proper care on the 
part of the plaintiffs in the construction of their works, but this contention was 
abandoned. It was found by both Courts, and is not now disputed, that the works 
of the plaintiffs did suffer serious damage from the bursting of the tanks ; these 
last two questions, therefore, need not he further referred to. 

The issues, as far as they are material to this appeal, agreed to by the 
parties, wore — 

1* Whether the injuries complained of were the result of vis major , or the act 
of God, or other influences beyond the defendant’s control, 
r Whether defendant is liable for any, and if so what, damages sustained by 

the plaintiffs, ; J 


The evidence given in the cause may be summarized as follows : — It was 
shown that the tanks of the defendant, which were ancient tanks, the date of their 
origin not appearing, were constructed in the usual manner ; that the banks were 
properly attended to and kept in repair ; that slnices and outlets for the water were 
provided of the kind usually employed both in private and Government tanks, and 
usually found sufficient, and which had proved sufficient to prevent any overflow or 
bursting of the tanks in question for twenty years ; but that an improved description 
or sluice, of recent introduction, would be still more efficacious ; that at or some 
days before the accident there had been an unusual and almost unprecedented fall 
of rain, described by the Deputy-Inspector of the Hail way as the heaviest ho had 
: ever seen during his residence of thirteen years in the locality, and by witnesses for 
. * i e defendant as exceeding any fall of rain for twenty years ; that this extraordinary 
: * i Ca ? ed the n0I gMxmring river to overflow, and possibly brought down 

whose overflowing is complained of, the contents of other tanks at 
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liable in damages, should it escape and do injur j to other persons, even though he 
might not have been guilty of negligence, 

2n(h~~» That both the Indian Courts have applied an erroneous rale of law to 
the consideration of the question of negligence. 

The case mainly relied upon in support of the first contention is Fletcher v. 
Hylands, Law Iveporfcs, 3 House of Lords, 330, which it becomes necessary to 
e xamine. In that case the plaintiffs, the owners of a mine, sued for damages, the 
defendants, owners of some adjacent land, who had constructed a reservoir on their 
land for the purpose of working a mill, from which reservoir water flowed through 
some disused mining works into the plaintiffs’ mine, and flooded it. It was held by 
the Exchequer Chamber and by the House of Lords that the plaintiffs were entitled 
to damages against the defendants. 

The grounds of this judgment are stated very clearly and shortly by the then 
Lord Chancellor (Lord Cairns) and Lord Oran worth. 

The Lord Chancellor says : — 

i; The principles on which this case must bo determined appear to me to be 
extremely simple.. The defendants, treating them as the owners and occupiers of 
the close on which the reservoir was constructed, might lawfully have used that 
close for any purpose for which it might, in the ordinary course of the enjoyment 
of the land, be used ; and if, in what I may term the natural use of that land, there 
had been any. accumulation of water, either on the surface or underground, and if, 
by the operation of. the laws of nature, that accumulation of water had passed off 
iiuo the close occupied by the plaintiff, the plaintiff could not have complained that 
ihat result had taken place. If ho had desired to guard himself against it, it would 
have lain , upon him to have done so, by leaving, or by interposing, some barrier 
between his close and the close of the defendants, in order to have prevented that 
operation of the laws of nature. . . . On the other hand, if the defendants, not 
^ natural use of their close, had desired to use it for any purpose 
which I mav term a non-natural use, for the purpose of introducing into the close 
that which, in its natural condition, was not in or upon it, for the purpose of intro- 
ducing water either above or below ground in quantities, ami in a maimer not tl^e 
result of 4 any. work or operation on or under the land $ and if, in consequence of their 
doing so, or in consequence of any imperfection in the mode of their doing so, the 
water came to escape and pass off* into the close of the plaintiff 4 , then it appears to 
me that that which the defendants were doing, they were doing at their own peril ; 
and if, in the course of their doing it, the evil arose . . . of the escape of the water 
and its passing away to the close of the plaintiff*, and injuring the plaintiff!, then, for 
the consequence of that, in my opinion, the defendants would be liable.” 

Lord Gran worth thus states the principle of the decision : — 

“ Tf a person brings and accumulates on his land anything which, if it should 
escape, may cause damage to his neighbour, he does so at his peril If it does 
escape and cause damage, he is responsible, however careful he may* have been, and 
whatever, precautions lie may have taken to prevent the damage . . . and tlie 
doctrine is founded in good sense. For when one person in managing his own 
affairs, causes, however innocently, damage to another, it is obviously 3 only just 
that ho should be the party to suffer. He is bound m nii mo tti non imdat 
alienum.” 

But the principle that a man, in exorcising a right which belongs to him, may 
be liable, without negligence, for injury clone to another person, has been held 
inapplicable to rights conferred by Statute. 

This distinction was acted upon in Yaughan v. Tho Taff Yale Railway Com- 
pany, 5 Hurlston and Norman, 679, where it was hold by the Exchequer Chamber 
i that a Railway Company were not responsible for damage from fire kindled by 
sparks from, their locomotive engine, in the absence of negligence, because thev 
■ j' , jl^ere 'aui%ppsed to uso locomotive engines by Statute. Uockburn, O.J., observes 
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£* Whore tlie Legislature lias sanctioned and authorised the use of a particular thing, 
and it is used for the purpose for which it was authorised, and every precaution lias 
been observed to prevent injury, the sanction of the Legislature carries with it this 
consequence, that if damages result from the use of such a thing, independently of 
negligence, the person using it is not responsible.” This view is fortified by the 
consideration that the Legislature may be presumed not to have conferred special 
powers on persons or companies, without being satisfied that the exercise of them 
would be for the benefit of the public, as well as of the grantees. On the same 
principle it was decided that a waterworks company laying down pipes by a 
statutory power, were not liable for damages occasioned by wafer escaping in 
consequence of a fire-plug being forced out of its place by a frost of unusual 
severity. (Blyth v. The Birmingham Waterworks Company, 25 L. J., Ex. 2 12.) 

On the other hand, in Jones v. The Festiniog Railway Company (3 Law Rep., 
Q. Ik, 733), it was held that a railway company which had not express statutable 
power to use locomotive engines, was liable for damage done by fire proceeding 
from them, though negligence on the part of the company was negatived. 

It. has been argued on the part of the respondent that the case of Hylands 
t\ Fletcher, decided on the relations subsisting between adjoining landowners in this 
country, has no application whatever to India. Though that case would not be 
binding as an authority upon a Court in India not administering English law, their 
Lordships are far from holding that, decided as it was, on the application of the 
maxim, sic utere tuo ut alienum non hvdas , expressing a principle recognized by the 
laws of all civilized countries, it does not afford a rule applicable to circumstances of 
the same character in India, — they are of opinion, however, that the circumstances 
of the present case are essentially distinguishable. 

The tanks are ancient, and formed part of what may be termed a national 
system of irrigation, recognised by Hindoo and Maliomedan law, by regulations of 
tiie East India Company, and by experience older than history, as essential to 
the welfare, and, indeed, to the existence of a large portion of "the population of 
India. The public duty of maintaining existing tanks, and of constructing 
iKwv ones in many places, was originally undertaken by the Government of 
India, and upon the settlement of tlie country has, in many instances, devolved 
on zemindars, of whom the defendant is .one. The zemindars have no power 
to do away with these tanks, in the maintenance of which large numbers of 
people are interested, but are charged under Indian law, by reason of their tenure, 
with the duty of preserving and repairing them. From this statement of facts 
referred to in the judgment of the High Court, and vouched by history and common 
knowledge, it .becomes apparent that the defendant in this case is in a very different 
position from the defendants in Rylands v. Fletcher. 

In that case the defendants, for their own purposes, brought upon their land 
and there accumulated a large quantity of water by what is termed by Lord Cairns 
a a non-natural use” of their land. They were under no obligation, public or 
private, to make or to maintain the reservoir ; no rights in it had been acquired by 
otlfer persons, and they could have removed it if they had thought fit. The rights 
and liabilities oi the defendant appear to their Lordships much more analogous to 
persons or corporations on whom statutory powers have been conferred and 


statutory duties imposed. The duty of the defendant to maintain the tanks appears 
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their Lordships understood it to be, in substance, that the Court below and the 

High Court estimated by a wrong standard the amount of care which the law 

requires of the defendant. 

It should be observed that the question of negligence was little, if at all, argued 
in the High Court. 

The Judge of the Court below quotes and applies to the case the following 
definition of negligence by Baron Aldepson : — u Negligence consists in the omitting 
to do something that a reasonable man would do, or in the doing something 
which a reasonable man would not do, in either case unintentionally causing 
mischief to a third party and the High Court confirm this view of the 
law. Without adopting every expression of the Judge of the inferior Court, their 
Lordships are unable to say that the case has been decided on an erroneous view of 
the law. On the question of fact whether or not negligence was proved by the 

evidence, they see no sufficient reason for departing from their ordinary rule of not 

disturbing the concurrent finding of two Courts. 

For these reasons their Lordships will humbly advise Her Majesty that the 
judgment of the Court below should be affirmed, and the appeal dismissed with 
costs. 


The 3rd July 1874. 

Present : 

Sir James W. Col vile, Sir Montague E. Smith, and Sir Robert P. Collier. 

Suit against Guardian — Compromise prejudicial to Minor — Insufficient 

Representation . 

On Appeal from the High Court at Calcutta .* 

Unnoda Dabee 
versus 

Maria Louisa Stevenson. 

F having purchased an estate on behalf of his minor daughter M, paid a part of the price, and gave 
a mortgage-bond for the rest. Upon this bond the vendor sued F personally, and as the guardian of his 
daughter, for the amount due, and obtained a decree declaring him alone liable. F then appealed to the 
S udder Court, on the ground that his daughter ought to have been joined in the decree, and then pro- 
posed a compromise, which was acquiesced in, and on which judgment was given to the effect that the 
decree should be allowed to declare the liability of the half share of the put nee. which had been specially 
pledged as security, and the decree-holder be permitted to proceed against F only "for such balance as 
might not be satisfied by the sale of the said property. Upon the daughter attaining her majority, she 
and her husband applied for a review of this decision. The High Court held, that the appeal to the 
Sadder Court had been by F alone, who had obtained an alteration of the decree in his own favor to 
the prejudice of his daughter, and that they had not materials to determine what were the rights between 
F and his daughter. The High Court accordingly reversed the decree of the Sadder Court. 

Held, that they were not wrong, and that the vice of the compromise on which the Sadder Court’s 
judgment had been based was that it was made without the party who was principally effected by it 
(viz., the daughter) being sufficiently represented. 

Their Lordships think that they ought not to distimb the decree of the High 
Court, which was made upon a review 1, of the judgment of the Sadder Adawlut, 
The suit was brought by the present appellant, who was the representative of a 
vendor of a pufcnee talook, which had been purchased by Mr. Henry Gloucester 
French, as he represented, on behalf of his minor daughter, Miss Maria Louisa 
French. The suit was brought against Mr. French personally and as the guardian of 
his daughter. It appears that, upon the purchase of the estate, which was sold for 

* *■ From the judgment of Peacock, O.X y and Marjcby, >/., in Regular Appeal Ho. 308 of 1855, decided 

om the SthduiLC 1866. —8 W.B., 20; ' ' ; \ A \ 
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flie sum of Rs. 2(5,625, a sum of Rs. 8,000, part of it, remained unpaid • and Mr. 
I r oncli gave a mortgage-bond, or what is called a tummasook, to secure this monov' 
and the suit was brought upon that bond. The conclusion of the suit is this— -<ft-r 
stating the circumstances of the purchase of the bond .—“It therefore becomes 
necessary to sue him m the above sum m bis own name and as guardim of his 
daughter Tlus suit is instituted against Mr. French himself and Is .uanlil of 
Miss Maria Louisa French, a .minor; and I pray that summons bo directed to (be 
defendants aforesaid as usual; and that on hearing my evidence in proof of 
claim it may be ordered that the defendants be directed to pay me the a I p of 
my claim, with . interest and Court costs.” There is nothing in that whifl 

seeks to affect the estate. It is a prayer that the defendants may be ordered to ,' 
the amount of the claim. The case was heard before the Principal A 

who found these to be the facts It does not appear from f]J < ! u ’ 

111' 11 From M ikra - r ’° n wbieb **»P»son* suit has been brought by tile phin iif 

of a. said Miss Mori,. s^eTfSSt^ 

clearly mentioned in the ikrar that the defendant Mr. French "had obtW,| b ti >n 
putnee tenure for the said minor. The name of the said miimr wt nsed t tfi° 
only by the defendant Mr. French. In every respect the defendant M V T’ 
appears to be responsible.” He goes on — “ Such beino- the r- Z il ’ m - 1 roncL > 
by no means be responsible.” Then the order is “ thatllm V> t ?’ *¥ said / m ? 1 or can 

to a eihei with interest on the principal ” and so on. There is thereW " f T 
he question apparently having been raised, that Mr. French a hnehlZ} 
that instrument, and an order upon him alone for (-ho \ c n S e u P on 

plaintiff, whom’ the present agSlST represents . Tha 
contented with that decree. He did not appeal but Mr k* ° H on , Fleetly 
ground that he ought not to have been made solelv re-. *-> •] f a TP. eu * ecI lT Pon tlie 
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may have been proper, and if all the facts could be assumed as Mr. J£ay supposes 
them to exist, there may have been no objection to such an arrangement ; but the 
vice of the arrangement is that it was made without the party who is principally 
affected by it being sufficiently represented. The appeal to the Sadder Court was 
really an appeal by Mr. French against his co-defendant, his own daughter ; and 
she not being in any way represented before the Court but by himself, he comes to 
this compromise, and gets the assent of the plaintiff to it. It is plain that the 
Court exercised no controlling power over it ; that they did not consider that they 
were looking after the interests of the infant, hut they base their decree simply upon 
this compromise. It does not appear what was done for ten years after this decree; 
but upon the daughter attaining her majority and being married, she and her husband 
applied to the High Court for a review of this decision, which the High Court had 
power to rehear, as the Sadder Court, if it had existed, might itself have done. 
Upon the rehearing, the objections, to which allusion has just been made, were 
pointed out in the judgment of the High Court. The learned Chief Justice went 
very fully into the case, and came to the conclusion that the appeal to the Sudder 
Court was not made by the plaintiff, but by Mr. French himself, and that he had 
obtained an alteration of the decree in his own favour to the prejudice of his 
daughter. The High Court thought, that in a suit commenced as this had been, 
and with the pleadings of Mr. French standing as they did upon this record, they 
had not materials for going into the merits of the case to see what were really the 
rights between Mr. French and his daughter. Their Lordships cannot say they 
were wrong. By reversing the former order of the Sudder Court, they left the 
appellant exactly where he was after the judgment of the Principal Sadder Ameen, 
a judgment from which he did not appeal, and to which he must be again remitted. 
Whatever rights (if any) the plaintiff may have against the estate or against the 
daughter, he will not he precluded from assorting in a suit properly framed, because 
one of the grounds of this judgment is that this suit was framed merely on a money 
claim for the amount of the mortgage-debt. 

Their Lordships will therefore humbly advise Her Majesty that the order of the 
High Court bo affirmed. 


The 15th July 1874. 

Present : 

Sir James W. Col vile, Sir Montague EL Smith, Sir Robert P. Collier, 
and Sir Lawrence Peel. 

Sale by Hindoo Widow — Suit by Reversioner — Mortgage — Liability of Reversioner . 

On Appeal from the High Court at Calcutta ,* 

Moulvie Mohamed Shumsool Hooda and .others 
versus 

Shewukram, alias Roy Doorga Pcrshad. 

A Hindoo widow (a Ranee) having conveyed to a load fide purchaser for full value an ancestral 
estate beyond her own life, a reversioner brought a suit for a declaration that she had only the power lo 
grant a life estate, and that, after her death, he was entitled to an estate in remainder. The Courts below 
in India were of opinion that he should only be entitled to recover the properly after the Ranee’s death 
on payment of the full purchase-money. The High Court varied the decree so far as to declare that he 


'* From the judgment of Couch, CtJ., and fitter J. (Bayley, J. f having dissented), in Regular 
Appeal No. 53 of 1870, decided on the 13th! September 1870 ; — see 14 W. E. 315, ■ 
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Rlufnlil bo entitled to it upon the payment of a mortgage upon the property which was existing at the 
time of tno conveyance. ' 

Held, that a Hindoo widow might sell snch an estate absolutely if it could be shown that the 
conveyance was necessary in order to pay the debts of the testator and was for the benefit of hiVest-ite 
generally. There was no proof of such being the state of things in this case. CiUtu 

Held, that the iurfirmciit of the Hi^h Court wn.? ritrfif fitw] ihiii ■iTw.. -ni \ .• t ... 


Mr. Doyne for Appellants, 

Mr. Held , Q. C. } and Mr . J. I). Bell for Respondent. 

The following authorities were cited : — 

Sreemutty Soorjeemony Dossee v. Denobundoo MullicL* 

Tagore v. Tagore 

Chatter Loll Singh v. Shewukvam.% 

Crockett v. Crockett. § 

Sabin v. Heape. (i 
Humhevtson v. Humbertson ,1[ 

Spalding v. Shalmer .** 

Sreemutty liability JJossee v. Sibchunder Mullick.ff 
Sir Bur nes Peacock gave judgment as follows 

St ' TStaS L g o™ aSSfuf if- i‘T 

in b ” b f” treated bj both si, ley 

The state of the family of Roy Hurnarain at 4 ^ l. Ure f-. iestament . ar y instrument, 
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to Ranee Dhuu Ivowur. . C el’m-oslnf L ponded to make an absolute gift 

before, only Mussmnat Ranee Dlran Kowur widow^of Tf W * f(i to ° died 

deceased son above-mentioned who too wJnr x Kalzfca Pershad, my 


tf * 'J 4 » 1 

■ , , „ , , [ v, wn« r 'fti JOUpfig 


maw'll.. • , 



II 27 BeaV. SS 3 . "■ L 
•*ff. 3 - ■&. Wms. 832 . ' 

Ifvi'35 I'CiC C 'i id 1 "'*/;* '* 


“US 


tpilbiOiSllfllfllllll 

1 1 Hi f ¥£$&.§§ ll'&lifwl 



named above, together with their children, who, after their marriage, may be given 
in blessing to them by God Almighty, are and shall be heir and inalik.” There is, 
indeed, another translation of this document which has been referred to in another 
case, but inasmuch as this translation appears to have been agreed to by the parties, 
their Lordships think they must adopt it. 

It has been contended that these latter expressions qualify the ‘generality of 
the former expressions, and that the will, taken as a whole, must bo construed as 
intimating the intention of the testator that Mussumat Ranee Dhun Kowur should 
not take an absolute estate, but that she should be succeeded in her estate by her 
two daughters. In other words, that she should take an estate very ranch like the 
ordinary estate of a Hindoo widow. In construing the will of a Hindoo it is not , 
improper to take into consideration what are known to be the ordinary notions and 
wishes of Hindoos with respect to the devolution of property. It may be assumed 
that a Hindoo generally desires that an estate, especially an ancestral estate, shall 
be retained in his family ; and it may be assumed that a Hindoo knows that, as a 
general rale, at all events, women do not take absolute estates of inheritance which 
they are enabled to alienate. Having reference to these considerations, together 
with the whole of the will, all the expressions of which must he taken together 
without any one being insisted upon to the exclusion of others, their Lordships are 
of opinion that the two Courts in India, who both substantially agree upon this 
point, are right in construing the intention of the testator to have" been that the 
widow of his son should not take an absolute estate which she should have power 
to dispose of absolutely, but that she took an estate subject to her daughters suc- 
ceeding her in that estate ; whether succeeding her as heirs of herself or succeeding 
her as heirs of the original testator is immaterial. It would appear that the testator 
uses the word “heir ” as signifying the person who is to take immediately in suc- 
cession to another ; that he applies it to the Ranee as the person who is to take in 
immediate succession to him, and to the two daughters as the persons who are 
immediately to succeed to the Ranee ; and their Lordships think that, viewing the 
will, as a whole, when he uses the expression “except Mussumat Ranee Dhun 
Kowur aforesaid, none other is nor shall be my heir and malik,” it may be fairly 
construed as meaning that she shall take a life-interest immediately succeeding him, 
without that interest being shared by her daughters or by any other person. 

On the whole, therefore, although undoubtedly there is some difficulty in con- 
struing this testamentary document, their Lordships are of opinion that the Indian 
Courts have been right in construing it as not giving an estate of inheritance to the 
Ranee which she was able absolutely to alienate. If that be so, her daughters 
under this will take after her, and the question has been raised whether they take 
as joint tenants or tenants in common. The High Court appear to suppose that 
they would take as joint tenants, but inasmuch as one of these daughters died 
before the testator, this question becomes immaterial, because in either case the 
plaintiff would be the heir and would be entitled to institute this action. 

It follows that the Ranee could not convey to the defendant, who must be 
taken to have been a bond fide purchaser, having paid the full value (although he 
does not appear to have made any inquiries as to whether or not the Ranee did 
possess a power, unusual in Hindoo ladies, of making a conveyance of an estate 
in fee simple), an estate beyond her own life, and that the plaintiff is entitled to a 
decree to the effect that after her death the property belongs to him. 

But then comes the question as to what terms this decree in his favour shall be 
subject to. The Courts below in India wore of opinion that he should only be 
entitled to recover the property after the Ranee’s death on payment of the full 
purchase-money. The High Court varied the decree so far as to declare that he 
should be entitled to it upon the payment of a mortgage upon the property of 
1 Rs, 14*000, which appears to have been an existing mortgage at the time of the con- 
•yeyanee in 1854. A further question, however, has been raised on the part of ,the 
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appellants. _ The appellants say, that assuming this mortgage to hare existed, and 
that there -ft eic some debts due at the time ot the conveyance on the part of the 
testator, that then the widow would be enabled to convey an absolute estate? 
Their Lordships. cannot subscribe to the proposition as so stated. They apprehend 
the law to be this : that Ranee Dhun Kowur, who may be considered as very much 
m the position of a Hindoo widow, might have sold the estate absolutely if it col 
have been shown (and the burden of showing this is upon the purchaser) that to 
tonvej such an absolute estate was necessary in order to pay the debts of the 
testator, and was for the benefit of his estate generally. In their Lordships’ opinion 
there is no such proof whatever m this ease. It appears that the testator possessed 

Rs 2oToVVn 0 ™ eW V 6 aIac . of rupoes ; minus the Government revenue of 
' rr 20 ’/ 00 '' av .\ n 8 J?™ 1 an income m round numbers of about 8,000/. per annum 
He is shown at the time of his death to have owed a certain debt of <) 00o' 
which was subsequently increased to 22,000, and was paid off in another W tv^ 
therefore we have nothing to do with that. He is also shown to have owed h debt 

8 o2>/ f ^ t 0 time ° f i - hlS , d f th > that is 1 > 000L A man with an income of 
8,000/ a year is shown on his death to have owed a sum of 1 000/ and ft d f 

tended that sixteen years afterwards a necessity arises for f P T 

portion of his real estate, to pay this debt TlMm Jnl 
been subsequently contracted by the Ranee. The mere statement of’ th^f ^ 
appears altogether to dispose of the contention that this estate could have been said 

lurther to dwell upon this point. ° d “ ps lt unnecessary 
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the plaintiff himself wouhlhav^to^meet. ^ a ^ inerd op mortgage, which otherwise 

Court 'wwiSrSdaSr ■ wfflhS? 8 -° f °£““« that the Judgment of the High 
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tion of the 6ourt mom Tar their ? ZT*' S* m ° rder to ™ ndor the mien- 
words bo added to the declaration Anfto"^ 1 f . commend . tilat the following 
petty after the decease of Mussumat P $ “ possessi °n of the said pro- 
defendant of the sum of H? 14,000.’’ Dhun Kowur on Foment to the said 
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The 24th July 1874. 

Present: 

»"*«" * S”®. 

f$, Residence in a Boitakanah, 

High 'Court at Calcutta * . 
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' , ! Gfanendro Mohun Tagore 

versu.s 

Rajah Juttendro Mohun Tagore and others. 

A testator having declared that his son should take nothing under Ms will, devised Ms property to 
tour trustees, who were directed, as soon as certain legacies and annuities were paid and had fallen in, to 
convey the real estate to the persons entitled to the beneficial interest therein. The will was contested, 
and the final decision was that, upon the expiration of the first life-interest, which was vested in J , 
the testator s son was entitled as heir to the estate. The son subsequently brought this suit to have it 
declared that the mteiest of J had ceased, by reason of his non-compliance with a clause relating to 
I’f S1 r?? ce *? tcsta,t01 ’ s boitakanah, and that the son, as heir, was entitled to the estate. J pleaded 
that there had been no breach of the condition : * 

Held, that Fs delay in commencing residence was justified by his inability to get possession of 
o^in^t^want 1 of^paira trustoes ’ wilom bad to 8ue 5 aR d by the unfit state of the house for residence 

Held that, haying regard to the nature of a boitakanah house, and to Hindoo usages, the following 
acts amounted to the use of the house as a residence, — viz., J’s going frequently, if not daily, to the. 
house, and usually spending several hours there ; transacting all affairs of business there, and? on some 
occasions, receiving visitors m rooms properly furnished ; besides keeping the house constantly open, 
adding new furniture, taking care of the library, and causing durwans and menial servants to live there. 


This case arose out of a judgment bj the Privy Council, pronounced by the 
late Mr. Justice Willis in July 1872 ? ^ by which the appellant, a barrister, who, 
foi having embraced Christianity, was disinherited by his father, the Honorable 
Prosono Goomar la-gore, a Hindoo and member of the Bengal Legislative 
Council, was declared heir-at-law to his father’s estate, subject to the respondent’s 
life interest under the fathers will. In November 1872 the appellant instituted the 
present suit to oust the respondent from his life interest, on the ground of forfeiture 
by reason of non-residenco in the boitakanah house. 


Mr. Joshua Williams , , Q.C., Mr. Leith , , Q.C., Mr. J. JX Bell , Mr. J . Forbes, 
and Mr. Lawrence Biale for Appellant. 

Mr. Forsyth , Q. (7., Mr. Cowie , Q. C. } and Mr. Boyne for Respondent. 

The authorities cited for the appellant were : 

Dunne v. Dunne. f 
Walcot v. Botfield.% 

Rex v. Sargent .§ 

Wynne v. Fletcher . || 

Shepherd’s Touchstone, p. 157. 

The following authorities were cited for the Respondent 
llidway v. Woodhouse.% 

Flavoring v. FJllisonX * 

Filling ham v. Bromley.^ 


Sir Montague Smith delivered judgment as follows:— 

ui' n 10 ( l ues ^. ous * n appeal arise upon a clause in the will of the late Honor- 
able 1 rosono ► Goomar Tagore, making provision for the cesser of the estate of the 
persons entitled under the limitations of the will in the event of non-residenco in 
his boitakanah house. 

The will, by which the testator devised his estates, after the determination of 
the iue-eslate given to^ Juttendro Mohun Tagore (the first respondent), to 
Juttendro s sons successively in tail male, with subsequent limitations over, 
according to hnghsh forms of limitations, underwent much consideration in the 
Courts in India, and in this tribunal. 

Iho final decision, speaking generally, was that the limitations in tail and 
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subsequent limitations wore contrary to Hindoo law, and void, and that, upon the 
expiration of the lirst life-interest, the appellant, the testator’s only son, was entitled, 
as heir, to the estate. 

It will be necessary, before considering the questions arising upon the clause 
of residence, to refer shortly to the scheme of the will and to some of its pro- 
visions. 

The testator expressly declared that his son, the appellant, should take nothing 
under his will. 


He devised all his real and personal property to four trustees (of whom 
Juttendro was one) in trust to get in the personalty , with an exception thus ex- 
pressed: — “ Save and except the jewels, household furniture, and other articles in 
the personal use of the members of my family, and save and except such jewels 
household furniture, books and libraries, carriages, horses, farm-yard, and other 
articles as the person or persons for the time being beneficially interested in my 
real estate, or the income or surplus income arising therefrom under the limitations 
and declarations hereinafter contained and made, shall wish to retain for his and 
their own use.” Upon trust, after paying debts and legacies, to invest the residue 
and pay out of the income divers annuities and the unexpended surplus of such 
income to the person who for the time being should be entitled to the beneficial 
enjoyment of his real property, or the profits of it. And as to the realty upon trust 
until his debts, legacies, and annuities had been paid and fallen in, to collect the 
rents and profits, and apply them to pay his legacies and annuities, if the personalty 
should be inadequate, and, subject 'thereto, to pay the residue to the person for 
the time being to whom lie had devised his real estate under the limitations there- 
maltcr contained “ for the absolute use of such person ; ” and he further directed 
that the trustees should hold the estate generally for the use and benefit of such 
person, so far as was consistent with the trusts and provisions of the will. 

Ihe testator directed that out of the income, after paying the necessary costs 
o managing his estate, “including the expense of the establishments in the mofussil 
amt Calcutta, ' the person for the time being entitled to the beneficial enjoyment 

ff mcomo of kis real property should receive Rs. 2,500 a month, or 

iis. 40,000 a year. 

As soon as the legacies and annuities were paid, and had fallen in, the trustees 
were directed to convey the real estate unto and to the use of the persons who 
should be entitled to the beneficial interest therein. 

Iht will, after mentioning numerous legacies and annuities, contains the 
specific limitations of the realty which are introduced by a preamble, stalino-. 

amongst other things, that the testator was possessed of a talook in Zillah Hum- 
pore, subject to a J um,na of Rs. 40,555, and of the boitakanah house, land, and 
FUf \ lft ? suaI ty resided - Ho iben devises (subject to the devise to the 

fS S) rd i e i rW and “ also librar - v ’ horses ’ earmo-es, farm-yard, 
dtSf i° dj® boitak anah, jewels, gold and silver plate,” etc., unto and to the use 

uL X “ taral " i£k tho Kmi “ om ovcr 

Bmj clause in question as to residence is as follows 


. an ^ 1 hereby declare that if any devisee or tenant for life 
mmse r or any person entitled to take as heir by descent or adoption 
te rn, any manner under the limitations hereinbefore contained, shall 
.property so devised and limited as aforesaid, or any portion 
m wxpars of Government revenue, or shall, after attaining his 
fon V- a due slate of repair, and to use as his residence in 
ouses and premises where I now reside, and make 
b carriages, farm-yard, furniture in t]ie said house 
Step in ta y n se and possession, then and imme- 
$;°ns in this my y$l ; and ^declared '' 
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’ shall wholly cease and determine as to him, and the person next in succession to 
him under the limitations aforesaid shall at once succeed as if the said person so 
permitting or suffering the said property, or any portion thereof, to he sold for 
■arrears of Government revenue, or so ceasing to keep up in a state of repairs, and 
to use as his residence, my said boitakanah house, had then died.” 

It was contended in the former suit by the appellant that J uttendro’s life-estate 
was void, owing to the uncertainty of the period at which it was to commence. But 
it was held by this tribunal that there was no uncertainty, for his interest Was to 
begin at once. It is said in the judgment : — 

^ Their Lordships read this will, alike according to its words and substance, as giv- 
dng a life-interest, subject to a charge for payment of legacies and annuities, whereby 
the rents over and above Rs. 2,500 per month, and the expense of manitenance, 

: are to he applied in aid of another fund until the legacies and annuities are paid. 5 ’ 

The testator died on the 30th August 1868. This suit was brought by the 
■appellant on the 18th November 1872 to have it declared that the interest of 
Juttendro had ceased by reason of his non-compliance with the clause relating to 
residence, and that the appellant, as heir, was entitled to the estate, subject to the 
•legacies and annuities. 

t Three distinct grounds of answer were argued at the bar. (1) That the 
limitations to take effect on the determination of Juttendro 5 s interest having been 
declared to be void, the condition was not binding, and the heir could take no 
■ advantage of a breach of it. (2) That the condition would not attach until Juttendro 
became entitled to a conveyance from the trustees on the death of the last annuitant ; 
.and (3) That if this were not so, there had been, in fact, no breach of the condition. 

On the first point their Lordships, as they intimated during the argument, find 
mo difficulty in holding that, as the clause provides for the cesser and determination 
4 of the life-interest of the respondent in the event of the conditions in it not being 
performed, his interest, notwithstanding the conditions over have been declared 
void, would cease when that event happened, and the appellant would be entitled to 
.succeed as heir. 

On the second point, it was contended for the respondent that, having regarcLto 
the other causes of forfeiture, and especially that for non-payment of the Government 
jumma, which far exceeded in amount the annual payment of the Rs. 30,000, to 
which alone he was entitled before there was a surplus income, the testator could 
not have intended that the clause should come into operation until the trusts were 
at an end and the donee’s estate was perfected by a conveyance. 

It was urged, on the other hand, by the appellant’s Counsel, that the clause 
should be read dis tr ibutiv ely . They contended also that Juttendro, according to 
the language and substance of the decision of this tribunal, had a present life-interest, 
subject only to the charge for payment of legacies and annuities. It was pointed 
• out that the testator, in requiring the library and furniture to be used with the house, 
contemplated an immediate residence in it. And it was observed that Juttendro 
had actually recovered the possession of the boitakanah house in a suit against the 
trustees, so that it the respondent’s contention were correct, he might, it was said, 
•hold the house,^ and be in the enjoyment of all the rents and profits of the estate, 
except what might be required to pay the last annuitant, without being subject to 
the condition of residence until that annuitant died. Their Lordships would be 
reluctant to put a construction on the clause which would have the effect of virtually 
defeating it; nor is it necessary for them to do so, since they agree with the 
judgment of the High Court in favor of the respondent on the third point, viz., that 
there has been no breach, in fact, of the condition. 

■ , Boitakanah appears to mean a house, or the part of a house, used for sitting or 
reception rooms, where entei^xnffitots are usually given and business transacted. 

fhjnily do not .^cpihihohiy- enter these rooms, which, when. in. the 
with the' zenana, arfe- ‘otiter rooms. ' - * ■ ■ * ’ - - — 
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The manner in which the testator himself used the boitakanah house, is thus- 
found by the High Court : — 

“It appears from the evidence that the testator possessed a family dwelling- 
house as well as the boitakanah, the two houses being completely distinct, and, 
indeed, situated on different sides of the same street : that some time before bis 
wife’s death, he ceased to sleep in the family dwelling-house after having complained 
of defective ventilation in his sleeping chamber there ; that, thenceforth, be slept at 
the boitakanah ; that subsequently, during his wife’s life, he took his mid-day or 
principal meal in the family dwelling-house and his evening meal in the boitakanah 
that, after his wife’s death, he took both meals in the boitakanah, but the mid-day 
meal was taken in native fashion and was cooked at the family dwelling-house, ana 
the evening meal was taken in European fashion and was cooked at the boitakanah; 
that he gave his native, or strictly Hindoo, entertainments in his family dwelling- 
house, and his European entertainments at the boitakanah ; that the testator’s family 
idols were always lodged and worshipped at bis family dwelling-house and never at 
the boitakanah^ and that, at the boitakanah, all the affairs of his estate were con- 
ducted and the necessary establishment kept up and lodged.” 

The opinion of the High Court on the nature of the residence imposed by the 
condition, is thus expressed : — 1 

We think it is to he gathered from the will that the testator never intended 
the boitakanah to be occupied as a dwelling-house in the ordinary sense of a Hindoo 
dwelling-house. And again : (m W e are of opinion that the residence intended by 
him was an occupation tor the purposes of transacting business and of receiving 
male friends and visitors, and if the occupant of the house for the time beino* so 
desired (but not otherwise) for entertaining male friends with hospitality; and" we 
are further of opinion that such an occupation does not require that either the 
occupant or the ladies of his family should sleep in the house.” 

Their Lordships think that, in the main, the High Court have properly con- 
strued the clause; and they understood the appellant’s Counsel not to dispute this 
construction, but to contend that the evidence showed that the clause, so construed 
had not been complied with. ' 7 

Several English decisions were cited during the argument as to the meaning of 
the word residence. The principle, if any can be said to result from them, seems 
to be that where m a condition or residence no manner of period of residence is 
prescribed, but residence simply and without definition, exclusive residence is not 
supposed to be meant ; and that in such cases the occasional use of the house, and 
Keeping an establishment in it, with the intention of again using it as a residence, is 
a sufficient compliance with the condition. 

In one ease Lord Eldon seemed to think a condition imposing residence 

T\ S ° va * ue > ^ ii} doubtful whether it could be enforced: and he 
held that, at all events, slight and rare instances of actual residence by the donee 
. the house was kept open by servants living in it, sufficient to satisfy so 
a direction (Felhngham t>. Bromley, 1 T. & R 530). * 

Sargent 5 T R 466) where a residence was a necessary 
Iff 1 !" ‘K ?*«!** Lord Ke»j« said 
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gver can be contended that in order to constitute a residence in any place 
glTen ni ™ ber oidays, or even any great part of the year! 
npetuaiiy that persons have different places of abode, in some of which 
ess> as su ^ s convenience.” 
f reseir,: clause are “ cease to use as his residence in Calcutta ’* 
MMt a reasonable time must be allowed to the donee after the 
^mencement of the residence, before it could be inL£d 
feJ^iffiSide. The testator died on the 28th August 18gS 
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after the completion of the repairs, in favor of the respondent; but as evidence 
was given of the subsequent use of the house, and the High Court expressed an 
opinion upon it, their Lordships, to prevent future litigation, desire to state that on 
this point also they think the view of the High Court is correct. 

The respondent, who appears to adhere more strictly than the testator to Hindoo 
usages has no doubt continued to take his meals and sleep in the family house where 
the other members of his family live; but this mode of living is not of itself in- 
consistent with such a residence in the boitakanah house as the testator, in imnosino- 
the condition on his Hindoo descendants, must be supposed to have conterrmlaterf 
It appears upon the evidence that, since the respondent entered upon possession the 
house has been constantly kept open, new furniture had been added to the old’ the 
library taken care of, and not only diurwans, but menial servants, have lived in the 
house. The respondent himself frequently, if not daily, went to the house and usually 
spent several hours there. It appears also that he transacted all affairs ofbushS 
reception ° U 0CCasi0ns rece * vec ^ visitors in rooms properly furnished for their 

f C TT^ P i :>ear t0 tlleir Lords5li P s ; having regard to the nature of a boitakanah 
house and to Hindoo usages, to amount to a use of it as a residence. 

It was strongly urged by the appellant’s Counsel that anv entertainments tbo 
respondent might give ought to take place in the boitakanah, and it was said he had 
always given them at his family dwelling-house: had 

The omission, however, to use the boitakanah for this purpose may be accounted 
for and excused by the condition of the house up to the bringing of this suft With 
regard to future entertainments, their Lordships cannot hold that the j + - 
m any way obliged to give them, although, in £ 
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The following authorities were cited by Mr. Cochrane •— 
Haney v. Bradley * 

Green v. Badley f 
j Godson v. Ball $ 

P artmcjton v. Reynolds § 

Sheffield v. Duchess of Buckinghamshire II 
Blake y. Foster f 
Bingham v. Dawson ** 

Co. Litt. lib. 3, c. 8. 

Bank of Australia v. Nias ++ 

S jTaylor on Eved. § 1503 
Pwwy v. Hoare i| 

Henderson v. Henderson §§ 

Tommey v. TE/ntg |||| 

Garland v. Littlewood HIT 


£<»• Barnes B eaeock gave judgment as follows : 

faSV- d m 1 Mookerje 1 e was made a P ar ^ to the suit, but no relief was maved 
against him. The around nnm +nf uni a .i’ . , -T 01 % ' a i P ra -7 ed 


nnrnin " +r* n J ,™ r 01 NO Grander, ISumboo Chunder, and Eam- 

naram , that Doorga Churn Mookerjee was possessed of considerable property and 

tt™it * tOT** * he .“A, Sumboo Oh^rZl^LTo f 
claims aesinet +fY. e 91 1 + lm ^f r ^ ovenail t J , d Wltil S“Ciboo Chnnder to discharge all 
Chir ll t te ° f D ? or S a Ch ™‘ n - A claim was made against Sumboo 
aJS a?®£» as representatives of Doorga Churn, and a decree was obtained 

hf™ i f ab ° ut . tw 1 ° acs of ra P ees - Sumboo having died, Jmxt as one of 
h s exeeutors compromised the suit for Bs. 80,000, and, as such execute" brought a 
suit against the representatives of Sib Chunder to recover that amount and Stir 
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moneys from his estate ; and in that suit he obtained a decree for one lac and 
Rs. 70,000. That suit was brought by Juggut Ohunder as the executor of Sumboo 
Chuuder. The question is whether, in that position, and in that character, he did 
not hold a fiduciary relation to the plaintiffs in the suit. Sumboo Ohunder died 
leaving six sons, Juggut Ohunder, who is the defendant in this suit, Mohes Ohunder’ 
who is also made a party to this suit, Hurrish Ohunder, Prawn Ohunder Oally 
Chunder, and Sreeman Ohunder ; but Sumboo Ohunder before he died made’a will 
by which he left his property to his five sons. Sreeman Ohunder was not then 
born. 

Hurrish Ohunder died, leaving the plaintiffs in the suit his heirs, and con- 
sequently Juggut Ohunder held the decree which he recovered against the repre- 
sentatives of Sib Ohunder in trust for the benefit of himself and his brothers and as 
to the share of Ms brother Hurrish Ohunder for the benefit of the plaintiffs 
I-Iurnsh Ohunder appointed Juggut Ohunder and Mohes Ohunder Ms executors- 
and Mohes Ohunder, as one of the executors of Hurrish Ohunder, sold the interest 
ot Jiurnsh Ohunder s sons to Juggut Ohunder for the sum of Rs. 5,000 • in other 
worus, he sold a fifth share of a decree for Rs. 170,000 for Rs. 5,000. The Courts 
found that that was under value, and that an inadequate consideration was o-iven by 
Juggut Ohunder to Mohes Ohunder for the purchase. It is said thafjmWt 
Ohunder, as one of tne representatives of Hurrish Ohunder, renounced. Whether 
he did so renounce, or could renounce, appears to be immaterial, provided he held 
m a fiduciary character, as executor of Sumboo Ohunder, the share which belonged 
to the plaintiffs as the sons of Hurrish Ohunder. It is clear that he held the decree 
which he recovered as executor of Sumboo in trust as to a share for the benefit of 
the plaintiffs, who were the sons of his brother Hurrish, 

Now both Courts have found that no adequate consideration was o-iven for the 
V- 61 ? 01 ’® a . p , pear ? that there was a sale of the interest of the plaintiffs 

characteXlhmn Zrf ? J? Ju f gU * 0hunder > who held in a fiduciary 
enaracter loi them. Accoidmg to the rules of equity, that sale cannot stand as an 

absolute sale, but Juggut Ohunder is hound to return the share of the plaintiff- in 
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Ohunder’s representatives was put np for sale by the sheriff in execution, and a 
portion of the property so put up was purchased under the decree,, but Juggut 
Ohunder did not actually pay money for the property which he so purchased. 
The price of that portion of the property which was sold in execution of the decree 
was credited to the decree, and only the balance remained due. Then Juggut 
Ohunder held the balance of the decree, and also the property which he had 
purchased and paid for with the other portion of the decree, in trust as to one-f 
fifth share for the benefit of the plaintiffs. It was shown that Juggut Ohunder 
re-sold portions of the property which he purchased at the sale under the decree 
for very much larger sums of money than those for which he purchased them. 
Both the Lower Courts found, as a fact, that the Rs. 5,000 which Juggut Ohunder 
paid as the purchase-money of the share of the plaintiffs was an inadequate con- 
sideration. Their Lordships would not disturb the finding on the question of 
value unless there "was the clearest evidence to satisfy them that an adequate 
consideration was given for the property ; but, so far from that appearing to be 
the case, their Lordships are satisfied that the Lower Courts came to a right con- 
clusion in finding that there was an inadequate consideration. 

Then it is contended that this suit cannot be maintained, inasmuch as a suit 
had been brought against Mohes Ohunder, as one of the executors of Hurrish 
Ohunder, for administration of the assets of his estate; and it is said that this 
suit is in the nature of a bill of review of the decree which was given in that 
suit, or that it is in the nature of a supplemental bill, or of a bill in aid of that 
decree. But it appears to their Lordships most clearly that that is not so, when 
they come to look at the nature of the two suits. The administration summons, 
which may he treated as a suit, was to compel Mohes Ohunder to account for 
the moneys which he had received as executor of Hurrish Ohunder. It is true 
that in the affidavit, and also in the petition which was filed in order to obtain 
that summons, it was alleged that Mohes Ohunder, as executor of the will of 
Hurrish Ohunder, “had relinquished all claims to the decree for Rs. 170,000, 
by executing the said deed of assignment for the sum of Company’s Rs. 5,000 
only, and thereby had occasioned a loss to the plaintiffs of the balance of Com- 
pany’s Rs. 23,333.” That was alleged in the petition ; but it is clear that unde? 
a summons for an administration of the assets of an estate the executor could not 
he charged with negligence and wilful default. Accordingly the order which was 
made under that petition, referring the matter to the Master, did not direct the 
Master to enquire as to whether more could have been made by Mohes Ohunder 
if he had not been guilty of wilful default, but merely to take an account of the 
assets which he had received ; and that is all that the Master did. He found what 
Mohes Ohunder had received, and stated that there was a small balance due from 
him to the estate ; hut he did not enter at all into the question of whether Mohes 
‘Ohunder had committed waste ; nor could he, under the order which was made 
by the Court, have entered into that question. When the matter was brought 
before the first Court, Mr. Justice Morgan says: — “One point made by the 
-defendants is that the same points have been raised by an administration summons 
by the present plaintiffs against the executor. The Master, however, properly 
declined to enter on an investigation of this matter ; ” and the Master never did, 
mor did Mr. Justice Levinge, who made the order, direct the Master to enter into 
.such an investigation. He could not, and did not, make such an order, and the 
matter never came before the Master at all. 


Well, then, assuming that Mohes Ohunder has been decreed to account for 
the Rs. 5,000 which he had received from Juggut as the purchase-money of the 
estate, that , circumstance would be no reason why the heirs of Hurrish Ohunder 
1 should not have the purchase made by Juggut Ohunder set aside upon, returning 
; : thd?am6unt to him. The two causes ■ of action are quite different. The present' : 
-i urn ^-nature- o£ a revie#/ deqree which has been un(ade against 
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Mohes Grander. It is a suit against Juggut Grander as a purchaser in his own- 
right, and not as executor of Hurrish Grander. The other suit was against Mohes ■ 
Grander, to account for what he had received as executor of Hurrish Ohunder. 

It appears, therefore, to their Lordships that the Lower Court was right in 
declaring that the points raised by the administration summons, and the order and 
the reference to the Master, did not preclude the plaintiffs from bringing this suit 
against Juggut Chunder. It is true that Mohes Chunder was made a party to 
the present suit, hut whether it was necessary or not is immaterial. Possibly this 
decree might have been obtained against Juggut Chunder without making Mohes 
a party ; but Mohes did not object to being made a party, and he does not appeal 
in this case. He is made a respondent in this suit; he isnot an appellant. 

Their Lordships do not repudiate the authority of any of the cases which 
were cited by Mr. Cochrane. Admitting them to their fullest extent they are 
not applicable to the present case. 

Mr. Justice Norman says : ,£ I see no reason why an account should not be 
taken against one executor on one principle and against another in respect of a 
separate wrong committed by him or separate relief sought ao-ainst him” It 
appears to their Lordships that that remark is not applicable to°the case ’ They 1 
have already pointed out that this is not a suit against Juggut Chunder as executor 
otHurnsh Chunder, nor for a wrong committed by him in that capacity. The 
relief to which the plaintiffs are entitled is upon the ground that the purchase 
whuih Juggut Chunder made was invalid, not because he was executor of Hurrish 

Sdiorth JrSf h7 aS e f C ru 0r f , S T-°° Chunde L and as such executor 
fZ> w ? ° f Humsl1 Chunder s ^eirs, share which he purchased 

from Mohes Chunder as executor of Hurrish Chunder. 

Under these circumstances their Lordships think that the Lower Courts came- 
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Katteemonee Dossed v. Ranee Dabee MonomoMnee * 

Romanath Thakoor v. Ckundernamin Ckcwdn /.f 
JiftmA Imam Bandi v. Hurgovind Ghose.% 

Nogender Chunder Ghose v. Mahomed E$of§ 

Sir Montague Smith gave judgment as follows : — 

Their Lordships, considering the turn that the argument has taken, do, not 
think it necessary to go at any length into this case. The suit was brought by 
the appellants, the proprietors of Mouzah Muteor, in Tirhoot, against the respon- 
dents, the proprietors of Mouzah Ramnuggur, to recover the possession of a large 
quantity of land which had been submerged by the river Ganges. It appears that 
the river flowed between the estates of the plaintiffs and the defendants, and in its 
course between the two estates there were from time to time various changes. 
There were two' or three defined channels, which at times the river overflowed, 
and formed a pool or lake. The land which is the subject of the present suit was 
submerged, and when it first became free from water and reappeared, it adhered 
to and adjoined the estate of Ranmuggur, and, prirnci facie , the accretion was to- 
that estate ; but upon an enquiry made by the Judge of Patna, who went to the 
spot, heard evidence, and took great pains to survey the district, he came to the 
conclusion that the submerged land, although it had re-formed close to Mouzah 
Ramnuggur, was, in point of fact, land which belonged to Mouzah Muteor, and 
that there were means by which he could identify, and did identify, the land as 
having been, before its cliluviation, part of that mouzah. He found those facts, 
and applying the law as he understood it to the facts, namely, that when submerged 
land can he identified upon its reappearance as belonging to a particular estate, 
the proprietor of that estate is entitled to it because in truth he had never lost 
the land, the land was always his, and the difficulty of identification being removed 
by evidence — the land being in fact identified — there was no reason why the pro- 
perty should not be regained by him. He acted upon this principle of law, which 
had been at that time affirmed by the High Court of Calcutta in a case in. which 
Sir Barnes Peacock, with two other Judges, had given the judgment. That, how- 
ever, was the judgment of a Division Bench ; and the High Court, upon appeal 
in the present suit, decided that they were bound by a subsequent decision of*a 
Full Bench of the High Court, -which had come to a contrary conclusion, and 
had held that land which reappeared under circumstances like the present, must 
be held to belong to the proprietor of the estate to which it had apparently 
accreted; and they remanded the cause to the Judge of Patna, who, without 
altering his finding of the facts, decided according to this view of the law, and 
his judgment was, as might be expected, upheld by the High Court in the judg- 
ment now under appeal, on the case again coming before it upon the appeal of 
the present appellants. 

The question of law' involved in these decisions, which is a very important one,, 
was brought before this Committee, in a case of Lopez v. Muddun Mohun Thakoor, 
13 Moore LA. 467, || in which the principles which should govern cases of this- 
description were very fully discussed and elucidated, with the result that it was laid 
down by the authority of this Committee that where land which has been submerged 
reforms, and can be identified as having formed part of a particular estate, the 
owner of that estate is entitled to it. It is admitted by Mr. Leith, the Counsel for 
the respondents, that the authority of this case and others which have followed it 
before this Committee, cannot be disputed. Their Lordships think the principles 
laid down in those cases are perfectly correct, and are distinctly applicable to the 
present ; and that, if the facts are to be taken as they were found by Mr. Justice 

\ ’ * 3 W. R. 51. . f MarsMl 136 ; Suth.. F. B. B. 45. 
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Ainslie, the judgment below must be reversed. Their Lordships, for the reasons 
they gave during the argument, think it is impossible those facts could be disputed 
with any effect at their bar , and therefore both law and fact are in favor of the 
appellants. 

Mr. Leith endeavoured to distinguish between the lands which were the perma- 
nently settled lands of Muteor and some lands which had been in themselves an 
accretion, and which were temporarily settled only with the proprietor of Muteor 
Their Lordships think, however, that this distinction cannot prevail. There is 
evidence from which it may be presumed that those lands accreted to' the estate of 
Muteor, and it may be inferred from the mode of accretion that the Government 
settled with the proprietor upon the ground that they had so accreted, and there- 
fore that he was entitled to the settlement. 

On these grounds their Lordships think that the judgment of the Hi»-h Court 
must be reversed, and they also think that the decree originally made by the Judon 
of Patna before the remand is the correct decree. They find there is no formal 
petition of appeal against the decree of the High Court which remanded the suit 
but this judgment ought not to be allowed to stand in the way of the proper decree 
to be made . 4. ™ and will b, nullified by fie course Air lor&Z ZZ 
to take, viz., humbly to advise Her Majesty to reverse the judgment of the Hio-h 
Court now under appeal, and the second judgment of the Ziilah Judge, and % 
direct a decree to be made m the suit to the effect of the original decree of the 
Ziilah Judge. The respondents must pay ttie costs of the litigation in India, and of 
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The facts of this case material to its decision may be shortly stated. The 
defendant entered into a bond with the plaintiff on the 28th December 1867, 
which is to this effect : — The defendant acknowledges that he had borrowed a sum of 
Bs. 60,000, which he agreed to pay. He says : — “As you have this day paid, and 
I have received in cash, this sum of Bs. 60,000, I agree to pay interest thereon at 
three-fourths, per cent, per mensem, and to repay the said principal sum in twelve 
years from this date,” but you, the plaintiff, are not bound to accept payment even 
though I tender it, nor can you demand it before that time. Then there is a 
provision for the payment of the interest which amounts to 9 per cent, in three 
instalments annually, and then there is a mortgage of a certain zemindaree of 
Tiruvur for the purpose of securing the payment of the principal and interest of 
the bond. There are some further provisions to the effect that the mortgagor 
is to remain in possession, but that the mortgagee is entitled to retain some 
man on the premises to look after his interest, to be paid by the mortgagor. 
Then at the end there comes this clause: — “If any obstruction be caused either 
by me or my men in respect of any of the conditions aforesaid, you are com- 
petent to give me two months’ notice, and if I do not within that term fulfil 
the conditions entered into with you, to sell by auction by yourself the said 
Muttah zemindaree and all other mortgaged property or portions thereof, according 
to your pleasure, to pay yourself at once the principal due to you, and the interest 
payable on the full amount of principal for the unexpired portion of the twelve 
years, and to deliver to me* the remainder, if any.” It appears that a portion of 
the interest became in arrear, and that the plaintiff gave notice in October 1869 of 
his intention to sell under this power, the plaintiff supposing that he had the power 
to sell for the purpose of realizing the principal and the interest up to the end of 
the twelve years. The defendant disputed this right of the plaintiff to sell for that 
amount on the mere ground of non-payment of interest, which he alleged not to be 
an obstruction within the meaning of the bond, and it appears that he took measures 
which stopped the sale, whereupon a further agreement was come to between the 
parties on the 26th October 1869, the material parts of which are to this effect - 
At that time there was due the Bs. 60,000 and Bs. 5,426 for interest, and it was 
agreed that further interest was to be payable on the principal up to the date &£ 
payment. Then there is a further stipulation that the plaintiff is to deliver to ihe^ 
defendant all the mortgage documents and a certain note of hand given for Es. 2,500 
on account of interest, “ that, together with interest thereon, having been included 
in the aforesaid amount of interest.” Then it goes on to say : — “ When as you,” 
that is the mortgagee, “ proceed to sell lot by lot, the said amounts become fully 
covered up, you shall not proceed with the sale of the subsequent lots.” It appears 
that conditions of sale were nearly agreed on between the parties when the plaintiff 
insisted upon a condition to the effect that if the sale of all the lots did not realize 
the full amount, then the sale of all those that had been sold before should be void;, 
and there was also a dispute between them on the question of the defendant giving 
security to the plaintiff* in the event of the sale not realizing the full amount of the 
principal and interest due. The sale did not take place ; whereupon the plaintiff 
brings this action. This plaint is drawn in a very obscure and ambiguous manner, 
and it is not very easy to arrive at the effect of it. One construction of it is that 
the plaintiff complains of an obstruction of his power of sale by the defendant, and 
claims as damages that which it would have realized by the sale if it had taken 
place, which he contends to be the whole amount of the mortgage-money, together 
with interest, up to the expiration of the twelve years. But it may also be taken 
as a suit brought under the bond, irrespective of the power of sale, for the purpose* 
cf recovering the full amount of the principal and interest for the whole time. The 
plaintiff obtained a decree in the Court below for all that he sued for. That decision 
was, modified by the High Court, who thus expressed themselves ; — “The present 
sjiil can hardly be regarded as a. suit for damages occasioned by the obstruction 
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offered by the defendant to a sale under the power. It appears ratlier to be-*' 
founded on the assumption that the plaintiff may recover by suit and by process of 
execution whatever he might have deducted from the proceeds of a sale made under 
the power. But the deed itself does not contain any such stipulation, and we do 
not think it should be in such a case implied.” Then they proceed to say that 
they modify the decree, and give to the plaintiff the principal sum and interest at 
tiiG stipulated rate, From that decision tlie plaintiff appeals* 

In their Lordships opinion the decision of the first Court was clearly wrono- 
7™ of°p™nthat this clause relating to sale was in the nature of a penalty' 
and that the defendant was not entitled to put up the propertv for sale, and t(> 
realize the full amount which he claims, namely, interest due up to the expiration 
of the 12 years, upon such default only as has been made, namely, default in the 
parent of interest on the mortgage-money. What might or might not be an 
obstruction that would authorise such a proceeding it is not necessary to determine 
. Assuming, then, the suit to be in the form of an action for damages, whereby the 
plaintiff seeks to recover the amount which he could have obtained £y the sale theff 
Lordships are of opinion that it is not maintainable, and they also am-ee with the 
Hi„h Court that it is not maintainable on the bond itself, inasmuch as no such rio-ht 
of action, if not expressly given by the words of the bond, is to be implied from if 
Their Lordships are therefore clearly of opinion that the decision of the first Court 
was wrong Whether or not the plaintiff’s suit ought to have been dffmissed C -! 

matter ^coming^b^re^hem^ t^do 
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Sir James W. Oolvile, Sir Barnes Peacock, Sir Montague E. Smith, 
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Redemption Suit— Limitation— Act XIV of 1859 s. 5— Mesne Profits— Laches. 

On Appeal from the High Court at Calcutta * 

Juggernatli Sahoo and others 
versus 

Synd Shall Mahomed Hossein and others. 

P^i° c t ot s^ty years -w-itlim which, tlie law allows mortgagors to bring their suit cannot be 
diminished by any Court of Justice, on the ground of the laches of a party in the prosecution of Ms 
rights. 

Following a previous ruling of the Privy Council (j u the case of Badhanath Doss <v, Gisborne Sc 
a 0, ¥o?ft Sul 't^ 0 ' un ^ e ^ u P on , a r i 0 ht to redeem, the defendant, in order to claim the 

benefit of Act XIV of 1S59 s. 5, must show three things : first, that he is the purchaser according to the 
proper meaning of that term ; second, that he is a bona fide purchaser ; and third, that he is a pur- 
chaser for valuable consideration. * 

Plaintiffs, having been guilty of laches, were held not entitled to recover, as against purchasers for 
valuable consideration, without notice of their title, mesne profits from any date earlier than that of the 
institution of the suit. 

Mr. Boyne and Mr. C. W. Arathoon for Appellants. 

The Eespondents did not appear. 

Sir James Colvile gave judgment as follows : — 

This is a suit by the heirs and representatives of a Mahomedan lady named 
Bibee Mujo, to recover possession of property comprised in a zur-i-peshgee lease 
from the defendants, who claim to be purchasers for value of the property in 
dispute. The title of the plaintiffs is, in fact, founded upon a right to redeem, 
although the suit is not ^exactly in the form of an ordinary redemption suit. 

The title of the plaintiffs is thus derived. Some time in the year 1814 Jme 
Khadim Hossein mortgaged the whole of the mouzahs, of which a share is claimed 
in this suit, by a zur-i-peshgee lease to one Sheik Emam Buksh, The zur-i-peshgee 
was for seven years, and stipulated that out of the gross proceeds of the village five 
annas should be paid as huk-ajiree to the mortgagor's, and the remainder be retained 
by the mortgagees ; the amount thus coming to the mortgagees to be received by 
them in lieu of interest. Khadim Hossein died, and a dispute afterwards arose 
among his heirs, or persons claiming to be his heirs, which was finally settled by a 
compromise, in the year 1817. Under that arrangement, his wife, Bxbee Emamun, 
became entitled to seven and a balf annas of his interest in the mortgaged property, 
Bibee Mujo became entitled to four and a half annas, and Amjed Hossein, the 
nearest male relation, to four annas. After that, though it does not appear very 
distinctly at what time, an arrangement is admitted to have been made, bv which, 
as between the mortgagors and the mortgagees, the original mortgage was treated 
as three distinct mortgages, in the proportions in which the estate of Khadim 
Hossein had been divided under the compromise above-mentioned. The result was 
that Bibee Mujo became solely entitled to the equity of redemption in four and a 
half annas o': the mortgaged property, upon the payment of a similar proportion of 
the original mortgage debt. 

# It is admitted that Amjed Hossein unquestionably sold the equity of redemp- 
tion in his four annas to the persons through whom the appellants derive their title. 
The share of Bibee Emamun seems to have been redeemed by her, or by her 

it ,an< * k. a Jackson and W. Aisslie, JK, in 
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representatives, as early as the year 1844, upon a suggestion that the whole of the 
mortgage debt for which she was liable had been satisfied by the retention of the 
hiik-ajiree coming to her, or in some other manner. But the contention on the 
part of the plaintiffs in this suit, the respondents on the present appeal, is, that the 
equity of redemption as to her share remained in Bibee Mujo, and that, by reason 
of the retention of the huk-ajiree due and owing to her, the whole of her si in re of 
the mortgage debt has been satisfied, and that, therefore, her representatives are 
entitled to recover possession of her share of the mouzahs in question with six years* 
mesne profits. 

The title set up by the defendants is as follows : — The original mortgagees sold 
their interest to Sheikh Taleb Ali and his two sons, Sheikh Fuzul Ali and Sheikh 
Ashghur Ali. They thus became the mortgagees. Sheikh Taleb Ali died, and his 
interest descended to his two sons. It is alleged on the part of the defendants that 
Bibee Mujo, in the year 1841, sold her interest in the four and a half annas upon 
terms similar to those upon which Amjed Hossein had sold his interest in his tour 
annas to Sheikh Fuzul Ali and Sheikh Ashghur Ali ; and that by subsequent pur- 
chases and conveyances, the absolute interest which had thus been acquired by 
Sheikh Fuzul Ali and Sheikh Ashghur Ali in the four and a half annas share of 
the mouzahs, which is the subject of this suit, had become vested in some one or 
more of the appellants as purchasers for value, and without notice. 


A point which has been taken as to a moiety of the property in dispute makes 
it necessary to state with some precision what was the devolution of title as to that 
moiety. The whole interest, whether absolute or merely by way of mortgage, 
which was vested in Fuzul Ali and Ashghur Ali, was divided between them in 
equal moieties. And it is alleged that on the 29th July 1844 Fuzul Ali transferred 
his interest to his wife by a baimokasa, or conveyance of property, in satisfaction 
of her rights of dower ; that this wife, whose name -was Bibee Zenut, exercised 
rights of ownership over the property, having mortgaged it on the 8th December 
1849, and that on the 10th January 1859, ie., within twelve years before the in- 
stitution of the suit, she transferred her absolute interest in the property to the 
two first appellants on the Record. Of the other moiety of the property, being 
that, ■which was vested in Sheikh Ashghur Ali, it is only necessary to say that by 
various conveyances the whole of it, with the exception of the small portion after- 
wards mentioned, had, before the year 1860, become vested in the principal 
appellants, being the first and second on the Record. That small portion, having 
been purchased at an execution sale by a Mahomedan lady, afterwards became 
vested in the appellant Burra Toonissa. * 

From, this statement of the title set up by the defendants, it is obvious that the 
material question to be determined in the cause was the validity of the alleged 
conveyance of the equity of redemption by Bibee Mujo to Ashghur Ali and Fuzul 
Ain Against the validity of that instrument, we have the decision of the two 
Ipdian Courts, both concurring in finding that, if not a fabrication, as it was found 
bwtheMudge of first instance to be, it cannot be treated as established against- 
■ or her representatives. ° 

cons ^. erataon n P 033 that point is whether sufficient grounds have been 
their lordships to induce them to deviate from their general rule 
' ^ a fin( ? iri g of fact h J two Courts in India. If they are to look 
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the lady, is also of a very suspicious character. It appears, moreover, that the deed 
was not registered even before the Cazee for several months ; and that it was not 
registered at all, as the conveyance by Amjed Hossein had been, in the office of the 
Registrar of deeds. It appears further that in 1843, upon an application made to 
the Collector by Fuzul Ali and Ashghur AH for mutation of names, on the sugges- 
tion of such a conveyance having been executed by Bibee Mujo, a petition of 
objections disputing such execution, was filed by that lady’s agent, and thatjJhe 
applicants Fuzul Ali and Ashghur AH thereupon allowed their proceeding to drop. 

The only doubt which their Lordships have felt on this part of the case has 
been founded on the laches of Bibee Mujo and her representatives in taking steps 
to enforce their rights as mortgagors for so many years ; and if there had been a 
substantial conflict of evidence touching the execution of the deed, their Lordships 
might have thought that the Courts in India, in weighing that conflicting, evidence, 
had hardly given sufficient weight to the inferences which arise from such laches. 
But their laches cannot estop the parties from asserting their right, if it exists. 
The question is one of title, and the right to assert that title is to be determined by 
the law of limitation as it stands. The law, wisely or unwisely, has given to 
mortgagors the long period of 60 years within which to bring their suit ; and no 
Court of justice would be justified in diminishing that period on the ground of the 
laches of a party in the prosecution of his rights. Their Lordships, after weighing 
the whole of the evidence, and giving full effect to the laches of the parties, cannot 
say that the execution of this deed by Bibee Mujo has been proved. They must, 
therefore, deal with the case on the assumption that the two Courts below were 
right in finding that material link in the title of the defendants to be wanting. 

If that be so, it remains to be considered whether Mr. Doync’s argument as to 
the Statute of Limitations can prevail He has not attempted to show that the 
Courts below were wrong, in fact it could not be shown that the Courts below were 
wrong, in finding that the suit as a whole was not barred by the Statute of Limi- 
tations. It follows that the plaintiffs (the respondents) can assert a title to redeem 
the portion of the property which fell to Ashghur Ali, since, if the conveyance of 
the equity of redemption to him is not established, he had nothing but a xnortgage 
title to convey ; and there was no conveyance even of that to the appellants, except 
within the period of twelve years. The questions raised by Mr. Doyne are, whether 
a different rule ought not to he applied to that portion of the property which was 
vested in Fuzul Ali, and which passed by the baimokasa to his wife, and from her 
to the appellants, the transfer to the wife having occurred more than twelve years 
before the suit ; and whether the suit as to this portion is not barred by the 5th 
Section of Act XIV of 1859. Upon that point their Lordships, during the 
argument, entertained some doubt ; but they are of opinion that they can make no 
distinction between the two classes of property, for the following reasons : — In the 
first place, the case which has been made here does not really appear to have been 
made in either of the Courts below. It certainly was not made in the Court of 
first instance ; and though it was said that it was raised by the grounds of appeal, 
it appears to their Lordships that the first ground of appeal points to a general bar 
of the whole suit ; and the observations of the learned Judges of the High Court 
in giving their judgment show that the argument before them must have proceeded 
upon that ground. Moreover, upon the merits of the question, their Lordships are 
of opinion that the supposed bar to the suit is not established. In the case of 
Radhanath Doss v. Gisborne & Co.,"- in which the judgment was given by the 
present Lord Chancellor, the principles upon which the 5th Section of Act XIV 
of 1859 is to be applied to such cases as the present are very clearly stated. His 
Lordship said: — ^ But their Lordships cannot fail to observe that the provisions of 
this Section are of an extremely stringent kind. They take away and cut down 
the; title which ew hypothesi is a good title, of the cestui que trust or of a person who 
* , l; • * 15 W. R. P. C. 24;, and 2 SutH. P.‘C. R. 397. " # • ■ ■ ‘ , \ ; •; 
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has deposited, pawned, or mortgaged, property. They cut down that title in regard 
to the number of years that the person would have had a right to assert it ; from 
a very great length of time, sixty years, they cut it down to twelve years. It is, 
therefore, only proper that any person claiming the benefit of this Section should 
clearly and distinctly show that he fills the position of the person contemplated by 
this Section as the person who ought to be protected. Their Lordships think that, 
in order to claim the benefit of this Section, the defendant must show three things: 
first, that he is the purchaser according to the proper meaning of that term; second, 
that he is a bond fide purchaser ; and third, that he is a purchaser for valuable 
consideration.’ 5 Now if the t*welve years to be computed under s. 5 are to 
run from the transfer by the baimokasa to Bibee Zenut, it is necessary to show 
that Bibee Zenut was a bond fide purchaser, and of that there is no proof ; on the 
contrary, the transaction is open to all the suspicions which attach to transactions 
between a Mahomedan and his wife, and the necessity of proving that the purchaser 
is a bond fide purchaser makes the absence of a particular plea raising the particular 
defence now set up extremely material, because if that point had been distinctly 
raised in the Courts below, it would have been open for the plaintiffs to dispute the 
bona fides of that transaction, and to have it investigated. 

It seerijs, therefore, to their Lordships, that they cannot give any greater 
effect to the transfer of the share of Fuzil Ali than they do to that of the" share of 
Ashghur Ali. 

There is, however, one point upon which their Lordships are not satisfied with 
£he present decree. They cannot but remark that the laches of the plaintiffs in the 
ease have been very great, and that the case is far from being a clear one. They 
have also to remark that there are no grounds for imputing to the appellants, the 
actual holders of the property, a knowledge of any fraud that there may have been 
in the supposed transfer to their vendors. They have also to remark, that, in 
strictness, some exception might have been taken to the form of the suit considered 
as a redemption suit, although it is admitted at the bar that there are no grounds 
for a further investigation of the question whether the mortgage money had been 
paid off at the date of the suit; and that it may be considered to have been paid off. 
c f heir Lordships, however, cannot see that there were sufficient grounds for allowing 
the plaintiffs, who have been guilty of such laches, to recover, as against purchasers 
tor valuable consideration, without notice of their title, mesne profits from any date 
eailici than that of the institution of the suit. They think that, on the institution 
of the suit, the laches of the plaintiffs in enforcing their rights ceased, and that the 
mesne profits from that date should follow the result. 

Their Lordships will, therefore, humbly advise Her Majesty to confirm the 
decree under appeal, with the exception that the amount of mesne profits should 
be reduced to the mesne profits which have been received since the institution of 
the suit. The appellants having, to the extent of a reduction in the mesne profits, 
succeeded on the appeal, and the respondents not having put in a case or appeared 
at the bar, their Lordships will make no order as to the costs of this appeal 
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Shamnarain and others 
versus 

The Administrator-General of Bengal 
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it was held that they had no locus standi to set We the mokJ mree "“*» 
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the Rajah’s suit, that the High Court should hear the oriSl oLl 1 7 lbanaI m 
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High Court, with costs ; and if the respondent does so appear, then the Hio-h Court 
is to hear and determine the appeal on its merits, and in case the respondent shall 
fail to appear in the High Court,” — then here are further directions. The “respon- 
dent,” being the appellant in the High Court, did appear, and the Iiio-h Court 
heard the appeal, and gave judgment, affirming the original decision of the 'Principal 
Sudder Ameen, to the effect that the mokurruree was a fabricated and fraudulent 
instrument: and from that judgment comes the present appeal. 

Mr. Doyne could not do otherwise than admit that the judgments of both 
Courts on the question of fact were against him, but the main point which he urml 
before their Lordships was that both Courts had improperly shifted the onus and 
that in consequence of the form of the present suit, it lay upon the respondents, 
the plaintiffs below, to show affirmatively that the mokurruree was invalid 

Their Lordships, having regard to the form of the suit, which was not only for 
possession, but for setting aside the mokurruree, and havino- regard also to the fact 
that for some time under a Magistrate’s order, the appellant, “or those whom he 
represents, were m possession under the mokurruree, think that, in the first instance’ 
it aid lie upon the plaintiffs to give some evidence to impeach the validity of the 
mokurruree, and that some onus was therefore upon them ; but they are clearly of 
opinion that this onus was satisfied and a strong primd facie case' to impeach the 
validity of the deed made out, and then the onus was shifted, and it was incumbent 
upon- the appellant to show by satisfactory evidence that the mokurruree was really 
executed before the date of the zur-i-peshgee, and that it was granted land fide 

Binda Lall COnSld on and mtcudud to be operative as between the Rajah ‘and 

There are strong circumstances of suspicion in the ease. Binda Lall was the 
mookhtar of the Rajah, and notwithstanding that the Rajah had charo-ed him with 
Wrng joW collusivcij with the holders of tie z a r.i-p.kg»“ 
him, he kept him in his service. Ihese facts are pointed out in the judgment of the 
Irmcipal budderAmeem It appears that the deed was not registered nor stamned 
the tune, the value of the mouzah was considerable, the rent very small and there 
.was no evidence that any consideration was paid. Considerino- the tfl 

partius, and the facts which have been referred to, the Principaf Sudder Amoen and 

unleS'fhe holder Ttbl° ^ L ° rdships to be perfectly justified in saying that 
raiesb tHe iiokiei of the mokurruree gave satisfactory evidence of its execution nnrl 
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evidence* and upon that suggestion we have been asked, at this time of day, to send 
this case back to the Court of the Subordinate Judge of Sarxm in order that a fresh 
issue may be framed, and the parties allowed an opportunity of adducing evidence 
upon it. ?> 

The Iligh Couri, having referred to the only evidence given by the appellant 
in support of the mokurruree, held it to be entirely insufficient lor that purpose; 
their Lordships think that their judgment is correct, and that the High Court were 
also right in not putting a case of this description into a train for further enquiry. 
They will, therefore, humbly recommend Her Majesty to affirm the judgments 
appealed from. 


The 11th December 1874. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


Joint Hindoo Family — Evidence — Possession^ and Participation in Profits , of Specific 
Share — Review of Judgment ( after 90 days). 

On Appeal from the Court of the Financial Commissioner of Oudh . 

Luchmun Singh, Ajeet Singh, and Bamdeen Singh 
versus 

Shumshere Singh. 

It is not necessary for a member of an undivided family to prove possession of a specific share of 
the joint fund, nor participation in the profits to the full extent of his share. It is very common among 
joint families that the expenses of the family are paid out of the common fund, and that each member 
draws a certain sum as he requires it ; but there is no account taken between the members of the family 
to see whether each member receives his full share. 

The Privy Council approved of and adopted the decision in 8 W. B, 181, that the order of a Lower 
Appellate Court admitting a review of judgment after the expiration of ninety days from the date of 
the decree, without showing whether there was sufficient cause proved to its satisfaction for the delay, 
was illegal together with all subsequent proceedings under it. 


Mr. Leith , Q. C and Mr. IL Campbell for Appellants. 

Mr. Coivie } Q.C. } and Mr. Herman C. Merivale for Respondent. 

In this case Luchmun Singh brought a suit against Shumshere Singh in the 
Court of the Settlement Officer of Seetapore. His suit was to recover -one-fourth 
of an estate situate in that district. Luchmun Singh was the representative of one 
of five brothers, who were the sons of Ojeeb Singh, He was the son, actually, of 
Bhugwunt Singh, but he had been adopted and taken out of Bhugwunt Singh’s 
family by Rae Singh, who was one of the other five brothers. Bhugwunt Singh 
subsequently died without leaving any other issue, his other son, the brother of the 
plaintiff, having been killed in the mutiny, and in consequence the shares, which 
were originally held by five brothers, belonged to four. Luchmun Singh, there- 
fore, as the adopted son of Rae Singh, claimed one-fourth of the estate. It appears 
that Shumshere Singh was the person who had signed the kubooleut and had con- 
f tracted for the Government revenue, but Hie brothers were a joint undivided 
Hindoo fatnily up to a certain period ; and the question was whether the plaintiff 
had proved that they were joint, both in food and the period of limitation. The 
peHpd of limitation in Oudh, with regard to cases of this nature, depends upon 
.Act XIpkof 1866 of the Government of India, which enacts that no suit relating to 
i febxch, under the provisions oif-Act XYlof 1865, shall he solely, cognizable 
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in flie Courts of Revenue in the said province (and this is one of those cases) shall 
be barred under the rules of limitation in force in such Courts if the cause of suit 
shall have arisen on or after the 13th day of February 1844. 

The question was whether Luchmun Singh’s cause of action to have a share 
of this estate did accrue subsequently to the commencement of the year 1844. The 
case was tried before the Settlement Officer, who found certain facts. He says, 
£f The defendants deny possession as proprietor or sharer, and claim to have held 
the full proprietary right for some years prior to the term of limitation. The ques- 
tion before the Court then is, — 1. Has the plaintiff been in possession of any rights 
within the term of limitation? and if so, 2. Are they the rights of a proprietor? 
The onus of proof rests on the plaintiff. A review of the proceedings in the District 
Court and of the evidence produced by the plaintiff now, seems to me to establish 
that — First, For many years immediately preceding annexation the plaintiff was on 
perfectly amicable terms with the defendant, and received his support in common 
with the defendant himself and some other relations from the estate. Disputes 
arose at the close of 12GB Fuslee, ending in an affray, in which the defendant’s 
brother was killed. These disputes arose either because — (1) Plaintiff then, for 
the first time, set up a claim to a share, or (2) Defendant, for the first time, sought 
to deprive the plaintiff of a share. The plaintiff was completely ejected till 1206 
Fuslee, when, by order of Court, he was put into possession of what was thought 
to be his seer land, nominally 100 beegahs, but really 150, the order being to put 
him in possession of what he had before. The plaintiff is still in possession of this 
seer, up to this point there seems no doubt about the facts. Beyond this there', 
may be doubt. In my opinion the plaintiff has wholly failed to prove, and there is 
no reasonable hope that he can establish his allegation, that he participated annually 
in the profits to the extent of one-fourth, and was thereto re a sharer or part pro- 
prietor.” But it would not be necessary for a member of an undivided family to 
prove that he participated in the profits to the full extent of his share. It is very 
common among joint families that the expenses of the family are paid out of the 
common fund, and that each member draws a certain sum as he requires it, but 
there is no account taken between the members of the family to see whether each 
member receives his full share. 


Then the Settlement Officer goes into the question of seer land, and discusses 
tins question whether the occupation of the seer land would take the ease out of 
limitation, provided he had nothing else. He says, “But the question will sooner 
or later arise, and not alone in this, but in other similar cases, — does seer land, held 
as it is held by this plaintiff, represent an ancestral share in the estate, or is it 
merely maintenance given to younger branches, at the pleasure of the head of the 
house? It is quite certain that if circumstances compelled the division of the 
estate, the plaintifi would share by ancestral right.” He then decided against the 
plaintiff’s claim, upon which, the case was brought before the Settlement Coramis- 
^oner of Oudh, Mr. Currie, and he says— “ It is shown that the descendants of 
Singh lived together till about 12(54 Fuslee, and that the appellant held 
pb^wion of a village named Akberpore, which forms a portion of this estate, paying 
“ tiie common fund. It is also shown that appellant held some seer^ 

mo actual proof of appellant’s having enjoyed a share of the general 
Tfpko goes on to discuss the question whether the holding of seer land 
in profits, and he comes to this conclusion : — “ In the present case 
[of opinion that the appellant was, up to 1264 Fuslee, a mem- 
imdoo family, living in common and sharing in common, bolds 
in |lie^ase arose in 1264 Fuslee, or such other: date about 
* “1 respondent quarrelled, and appellant 
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i $hou\d protf , 


li 


, ( 69 ) 


It appears to tlieir Lordships that the Settlement Commissioner was right in 
this opinion w If these brothers did live in commensality, and the funds of the estate 
which they respectively held, independently of the seer land, were brought into the 
common fund, and they participated in this fund by reason of their living in com- 
mensality, it was not necessary that the plaintiff should prove the possession of a 
specific share of the joint fund. “ For these reasons/ 9 the Commissioner says, u the 
Court reverses the order of the Settlement Officer, and decrees the appellant a one- 
fourth share in Monzah Nawagaon, being the share to which he is entitled by 
ancestral right, and to which he lays claim.” 

An appeal was brought from that decision to the Financial Commissioner, 
the defendant upon that appeal being the appellant. Colonel Barrow, as the 
Financial Commissioner, states the grounds of appeal, and he says : — cc If the 
parties were an undivided family in the Nawabee within limitation, no doubt 
the Commissioner’s order, reversing that of the Settlement Officer, is correct. It 
appears that in the Nawabee (1263 Fuslee), within limitation, a separation took 
place, and respondent got only 150 beegahs seer, but this does not invalidate his 
claim, for he was in possession as a member of an undivided Hindoo family up to 
1263 Fuslee. He is, therefore, now entitled to his share. The proof of specific 
possession is not requisite. I uphold, therefore, the Commissioners finding, 
decreeing four annas share to special respondent, subordinate to the zemindar, 
Shumshere Singh.” 

Colonel Barrow’s judgment was given on the 24th September 1867. It 
appears that at that time Colonel Barrow was only officiating as Financial Com- 
missioner when he gave judgment affirming the decision of Mr. Currie ; after 
that Mr. Davies appears to have come back and resumed his duties as Financial 
Commissioner. An application was made to Mr. Davies, who was then the Official 
Commissioner, to review the judgment which Colonel Barrow had given when he 
was acting as Financial Commissioner. Mr. Davies refused to grant a review, 
and on the 27th November 1867 rejected the application. Nothing was done after 
this until the 24th April 1868, which was more than ninety days from the time 
of the original decision of Colonel Barrow, and more than ninety days even from 
the time when Mr. Davies rejected the application for review. Colonel Barrow 
at that time was again acting as or had been appointed substantially to the office 
of Financial Commissioner. At all events he was performing the duties of that 
office, and on that day an application was made to him for a review of his own 
judgment ; Mr. Davies having rejected a review, an application was made to 
Colonel Barrow himself to grant a review. Upon that he says : — cc Review is 
asked for in this case oil the grounds of a certain statement said to have been 
made by the special respondent in 1859 to the effect that they (the sharers) had 
been turned out of possession, sixteen or seventeen years before, by Slimnsbere 
Singh, meaning that the family had then separated. The statement is produced 
and read, showing that Shumshere Singh bad turned them out before February 
1844, and that they (the special respondents) merely held their seer, etc. The. 
translation of the deposition referred to is dated January 1859, and the plaintiffs 
(special respondents) loosely stated they had been sixteen years separated, which 
places them a year only out of limitation. I do not think that this statement 
would suffice to eject Luchmun, etc., from a share if they could otherwise prove 
that they had held the status of shareholders.” The statement referred to was, 
however, before the Settlement Officer when he came to the first decision, and it 
was also before Mr. Currie as well as the evidence which had been given in the 
plaintiff’s favor ; the statement which the plaintiff had made, and which tended 
to show that the evidence was not correct, was before both those officers, the 
Settlement Officer who decided the case in the first instance, and the Settlement 
Commissioner, Mr. Currie, and it was also before Colonel Barrow himself when 
tegaye Ms judgment affirming the decision of Mr. Currie. But the plaintiffs 
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had given evidence to show that they were shareholders, and Mr. Currie had 
acted upon that evidence and found' that they were shareholders, and had riven 
them a decree in consequence. Mr. Currie says that “ up to 1264 Fusleo appel- 
lant (Lnchmun) was a member of an undivided family, living in common and 
sharing in common, and that they only separated in 1204 when they quarrelled.’’ 
The Financial Commissioner goes on, “There is no evidence on 'record to this 
effect ; the trying officer indeed says that Lnchmun has produced none to show 
that he had any status as a proprietor. There are eleven or twelve villages con- 
cerned in this decision. The Government demand on the same is Its. 4,150” (that 
is to show that the value of the estate was considerable). “Such important 
interest deserves Ml enquiry before shares can be decreed, and the quotation 
aw 1 to 1 ' , 0ume ® judgment will form the subject of an issue for further trial. 
After the lapse of so long, a time I regret to give the Courts the trouble of 
further enquiry, but m this instance it appears only just to special appellant to do 
so, tor Lnchmun, as far as the evidence yet goes, has not proved a good title to a 

was sent down for the purpose of trying whether the quotation 
Mr Curries judgment that the plaintiff was a member of an undivided family 
was , co f 1 rect ° r not; . In reality the case was sent back to the Settlement 
fmZl t0 trJ wijett ,® r th ® (decision of Mr. Currie upon appeal from the Settlement 

P ° n f qriestl0n of . fact was correefc or n °t- The case came before Colonel 
Bairow merely upon special appeal. He sent it back upon the ground that there 
wa,s no evidence whatever given in support of that issue. There was, however the 
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whatever in support of it, the defendant ought to have applied for the review of 
judgment wjthin ninety days from the date of the decree. But in this case the 
second application for review was not made within that period. In the case of 
Maharajah Moheshur Singh v. The Bengal Government , cited from 7th Moore’s 
Indian Appeals, page 309,* it was held that a review granted after ninety days 
without sufficient ground was invalid. That, however, was in a resumption suit, 
and was not a case under Act VIII of 1859. It was under an old Regulation, and 
was not an express decision, although probably the same principle would apply to 
a case under Act VIII of 1859. There is, however, an express decision in the High 
Court of Bengal with regard to the application for a review under Act VIII of 1859. 
That is reported in 8th Weekly Reporter, page 184, Gunganaram Roy Y. Gono - 
moonee . The marginal note is, “ The order of the Lower Appellate Court, admitting 
a review of judgment after the expiration of ninety days from the date of the decree, 
without showing whether there was sufficient cause proved to its satisfaction for the 
delay, was held to be illegal, and was set aside with the subsequent proceedings 
thereon.” 

Their Lordships approve of that decision, and consider it applicable to the 
present case. Colonel Barrow does not state that there was, or that it had been 
shown to his satisfaction that there was, sufficient cause for not having made the 
application for the* review within the ninety days. According to the decision, to 
which reference has been made, it appears that the review itself and all the subse- 
quent proceedings under it were invalid. 

The case, however, went down, and was retried by the Settlement Officer. It is 
unnecessary to go into the further proceedings. Their Lordships are of opinion 
that even if the review had been properly granted, the subsequent proceedings and 
judgment were entirely wrong. The case is decided upon the ground that Colonel 
Barrow has not shown that it was proved to his satisfaction that there was a 
sufficient excuse for not having made this application for a review 'within ninety 
days from the date of the decree, and that the granting of the review, and all 
subsequent proceedings under it, were erroneous and invalid. The original decision 
of Colonel Barrow, upholding Mr. Currie’s decision in favor of the plaintiff, and 
awarding him a one-fourth share of this estate, must stand. % 

, Their Lordships, therefore, will humbly advise Her Majesty that the last 
decision of the Financial Commissioner, dated the 29th and 30th June 1888, be 
reversed, and that the first decision of the Financial Commissioner, dated the A& 
September 1 867, be affirmed. 1 

There were two other cases, Ajeet Singh’s case and Ramdeen Singh’s case. 
They appear to have been decided by Mr. Reid in favor of those plaintiffs, upon 
the authority of the first decision of Colonel Barrow in Luehmun Singh’s case. It 
does not appear when the application was made, but Colonel Barrow (page 13) says ; 

u I must admit this case to review, as Captain Thompson, in consequence of the 
orders in special appeal, Shumshere Singh v. Luehmun Singh , altered his decision in 
the cases of Shumshere Singh v. Ajeet Singh and Shumshere Singh y, Ramdeen 
Singh” 

Then he goes on and determines the matter in the same' way as he determined it 
in Luehmun Singto case. He says, “ And ray orders of the 29th ultimo upheld 
Captain Thompson’s in all three cases, which is an error, as my order was intended 
to dismiss the claims of Ajeet Singh and Ramdeen Singh, as well as that of 
Buchmun Singh.” * ? 

Their Lordships will humbly advise Her Majesty that the decision of the 
Financial Commissioner of the 14fh July 1868 be reversed, that the decisions of 
• the Officiating Commissioner, dated the 21st October 1867, in the cases of Shwnshem 
Singh y. Ajeet Singly and of Shumshere Singh y. Ramdeen Singh , dismissing the 
, appeals from the decrees of the Settlement Officer, dated respectively the 8th iSafqh 
. : ' , * s w. b. p. a i'sath. p. c. b. 325. / ■ . } •; 
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18«»5, be affirmed, and that those decrees be upheld, and that the respondent do nay 
the costs of ihose appeals, and all the costs in the lower Courts, subsequent to "the 
order of remand of the 29th April 1868. One set of costs only to be allowed in 
the three appeals to Her Majesty in Council. 


The 12th December 1874: 

Present : 

Six James W. Golvile, Sir Barnes Peacock, Sir Montague E. Smith 
and Sir Robert P. Collier. ° , 

Bidnecs—Sale wider Reg. VIII of 1819 s. ^-Construction of the word “Sub- 
stantial: —Petition of Appeal (to Privy Council)— Misstatement— Costs. 

On Appeal from the High Court at Calcutta.* 

Ram Sabuk Rose 

versus 

Monmohini Dossee. 

the Ee S- Vn I of W19 cannot be set aside, because one of 

' c stR t0 Ule 1101110 ( w &ich was m Tact served) turns out not to be substantial 

Eflgtfi 

to the P^ ri ? those wh0 come for leave to appeal, on special grounds, 

the costs of the appeal/ ^ P otrtlon contained a material misstatement, the appellant was not allowed 

Mr. Boyne for Appellant. 

Mr. Graham for Respondent. 

Sir Montague Smith gave judgment as follows: — 

nose to JZTtVZ LM ? S ’ bavmg beard tbe argument on the appeal, pro- 
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appeal. 01 * J * wluch waa takeja the statements in the petition of 
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le sS wem TOTS* VI11 of 1819 ’ and defendants to 

sale Ram Sabuk rL* 11 ^ Mud.dun Mohun Haidar, and the purchaser at the 

pmXsert tL ?° P f nt cbar S ed fraud on the part of the zemindar 
SffSl ir proceedings previous to the sale, and charged that the 
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and it also provides for publicity and service in the eutcherry of the defaulter* 
It is with, the latter only that it is necessary to deal in the present appeal. The 
Regulation says; “A similar notice shall be stuck up at the sudder eutcherry of 
the zemindar himself, and a copy or extract of such part of the notice as may apply 
to the individual case shall be by him sent to be similarly published at the cut- 
cherry or at the principal town or village upon the laud of the defaulter. The 
zemindar shall be exclusively answerable for the observance of the form above 
prescribed, and the notice required to be sent into the mofussil shall be served by 
a single peon, who shall bring back the receipt of the defaulter or of his manager 
for the same, or in the event of inability to procure this, the signatures of three 
substantial persons residing in the neighbourhood, in attestation of the notice 
having been brought and published on the spot.” 

It appears that the receipt of the defaulter could not be obtained. His 
gomastah was seen, but he refused to give one; and thereupon the peon obtained 
the signatures of seven persons who, it is alleged, resided in the neighbourhood. 
At the hearing before the Principal Sudder Amoen, evidence was given as to the 
residence and the status of three of those seven, and the Principal Sudder Ameen, 
being satisfied that they were substantial persons within the meaning of the 
Regulation, thought it unnecessary to go into evidence with respect to the other 
four ; and he found in very distinct terms these three persons resided in the neigh- 
bourhood, and were substantial persons. This is his finding upon the facts :• — 
“ The plaintiffs take exception to the above seven persons not residing in the 
neighbourhood of the defaulters mehal. To this it would be observed that Warns 
Mollah, one of the seven persons above alluded to, was the mundul of Juggut- 
bullubpore, and Goluek Chowkcedar was the chowlceedar of the village. These 
two certainly are what the law calls ‘ substantial 5 men. As regards Kabel, though 
not a man of much consequence, he was known to carry on the trade of a tailor 
in the village ; consequently, a receipt signed by, among others, three such men as 
Warris, Goluek Chowkeedar, and Kabel, must be considered a sufficient proof for 
the service of notice. A more respectably signed document cannot be, from the 
circumstances of the country (the respectable portion of every community being 
at all times averse to appear in a court of justice) expected.” The objection at 
their Lordships' bar was directed only to one of these witnesses, Kabel, who car- 
ried on the trade of a tailor. It has not been contended that the other two did 
not satisfy the requirements of the statute, although in the judgment under appeal 
it appears to have been held by the High Court, contrary to its former decision 
on the same point, that two of them did not satisfy its words. 

There was an appeal from the finding of the Principal Sudder Ameen to the 

Judge of the 24-Pergunnahs ; and Mr. Beaufort, the Judge of the 24-Pergunnahs, 

affirmed the decision. He affirmed it upon two grounds : first, upon tiie facts, 

and then that supposing the witnesses did not satisfj^ the statute, still notice 

having been really served upon the plaintiff, the putneedar, as was proved in the 

cause, through his gomastah, the non-compliance with the direction of the statute 

would not, under the circumstances, vitiate what had been done* His finding 

is: — “I am of opinion that the appellants have failed to show any sufficient 

ground for rejecting the receipt. When the gomastah, who was in the eutcherry, 

refused to give a receipt,, the peon brought the guru of the village, and made him 

write a receipt under a tree close by, and then ho got some of the bystanders to 

sign the receipt. The evidence proves these facts, and proves that the three 

persons who were called as witnesses at the trial of the case in the Lower Court 

saw the notice affixed to the door ; and I find no ground for holding that they 

are not substantial within the meaning of the law ; I think that all that is required 

is good evidence to the fact of the publication of the notice on a certain date, and 

that; has been supplied in this ease ; ” therefore he affirmed the judgment, of the 

Court below upon the fact that these witnesses Were substantial men. Then he 

* '■ 

; t 
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goes on fclrns:— “I would go further and say that the directions of the law are 
intended for the guidance of the Collector only.” Then he gives his reasons. 
“Before putting up the putnee tenure to sale he must require proof that the 
notice was duly served, and the law says that such proof must be of such and 
such a nature. The Collector is not required to take evidence ; he has to examine 
merely the written documents produced by the zemindar, and if the proof appears 
to he pnum fade, good, the putnee is sold on the responsibility of the zemindar. 
.Then, if the putneedar has recourse to the Civil Court, the issue is not whether 
tht pi oof adduced to the Collector at the time of sale was strictly within the 
words of the law, but whether the evidence adduced before the Court to prove 
the service of the notiee on or before a certain date, is credible and satisfactory 
ihe reasonable object of the law is that the defaulter should have timely notice 

° J r /? tent i°» > and R R be proved that such notice was given to the 
satisfaction of the Court, the number of witnesses present, their actual status in 
social me, and the distance of their dwelling-houses, are points which are im- 
material. It is to be observed that on this point there is a decision of the Hig h 
Court, when Sir Barnes Peacock presided in it, to the same effect. In the case of 
kona Beebee appellant, and Ball Chand Chowdhry and another, respondents 
reported m the 9th 'Weekly Reporter, page 242, the Chief Justice says: “This 
was a suit to cancel a sale of an under-tenure under Ren*. VIII of 1819 The* 

^thafth^ °i Ci ’ 2 s \ 8 Re S- VIn of 18l9 > so far as this case is concerned, 
is that the notice required to he sent into the mofussil shall be served The 

bww ' r i 1S excI ^ lvel y answerahle for the observation of the forms prescribed 
by that clause Ihe subsequent part of the section, which prescribes 1 that the 

b ™Jf b f k tho receipt of the defaulter or of his manager, or in 
the event of his inability to procure it, that he shall obtain that which by the 
Regulation is substituted for it, is merely directory, and if not done doeJ not 
“Vitiate the sale, provided the notice is duly served.” 

as dJiwrefnw S p aie di f osed , to a S r ® e ^ ith th « judgment of the High Court 
that fh* f ^ Baines keacock > confined as it is to cases where there is proof 
that the notice was duly served. The consequences of holding that a statnW 

tomed outmt tobe subt Vf a f de > becaus ? of th ° witnesses to the noticl 
mW f # be substantial, when it was m fact served, would be to give too 
gi eat effect to form at the expense of substance. 

• , . Putpeedar vyas not satisfied with these two decisions Althouofi the 

t? h f it 

point of fit Tfafel t ® , j0W }.' dbe tw ° Courts below having found that in 
of llw nmueh dfat ?! & S ^ b f ankal P^on,his appeal could only be upon matter 

the word “substtSial " ey TT ad 1 “ sconstru( ; d th f Regulation and the meaning of 
&UbKtaatlal Rpf this appeal to the High Court, he at first fared no 



SrSec Hvt°^ 

are. not now relie/ upon thev^say ih^ ° f ^ the °^ eetions which 

ThpMord used in the as to these witnesses respectability. 

have, sope status in the community meT S loLuXen ° f who 

think that ih* u, °* j0Cai , uence or importance, or 
b f » complied with on this point also. 
a* - i , Mun< I u h fhe head man of the villao-e * another k 

cms - xt ls f ntirel y “extent, 
fh# the upon r f lew ’ where they considered 

, "The tWrd IgSSKt 1 Z ltmSS W1 4 hin the of -the Act. 

: *-«! .i J ^residing temporarily at thq place, Li W 

naan, is declared to be not a pjjopef .vsritneas; i’JjTedo' ; 
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ndC see why the man Is not to he considered competent to attest the serving of 
notice. He appears to be a respectable man, though not a rich one ; and besides, 
the phrase £ substantial/ on which special appellant lays so much stress, must be 
taken comparatively. In a small village the measure of a 4 substantial ' witness 
will, of course, be much lower than in a place of importance/' 

The putneedar, still dissatisfied, applied for a review of that judgment, and, 
upon the review, the Court, consisting of the same two Judges, without much 
reference to, or discussion of, their former judgment, reversed it upon grounds to 
which I will now refer. In order to see upon what grounds the Court really 
acted in thus reversing their former judgment, it is necessary to say that they 
refer in their judgment to the contention of Mr. Paul, the counsel for the appel- 
lant, in this way : £ ‘ It is contended by Mr. Paul, the learned counsel for the 
applicant for review, that the law requires that the attesting witnesses must be 
4 substantial,' that is to say, responsible, moderately wealthy men, against whom, 
in a case of false attestation, the party injured may have his remedy in a suit for 
damages/' This is what they observe on the evidence: <e Now, in this case, the 
attesting parties are sufficient in number, and they reside in the neighbourhood, 
but, with the exception of the Mundul, the rest are not what can be called sub- 
stantial persons. One is the Chowkeedar of the village, and the other a thika 
tailor. The Legislature invested the zemindar with the power of bringing sub- 
ordinate putnees to sale, and made him exclusively answerable for the due 
observance of the prescribed processes under which such tenures could be brought 
to sale. To protect the putneedar from fraud, it was enacted. that the notice of 
sale must be attested by three substantial persons. Now it is clear that, unless 
the attesting parties answer to the common meaning to be put upon the word 
£ substantial/ the putneedar would be wholly without remedy in case of false 
attestation/' Now the Court, this being a special appeal, could only decide upon 
some matter of law, and the matter of law which they appear to rule upon the 
construction of this Act is that the word “ substantial ” means a wealthy man 
from whom damages could be recovered by the putneedar, supposing the attesta- 
tion to be false. ■ w 

Their Lordships think that this is too limited a view. It is, no doubt, 
desirable that men of property should sign these receipts if they can be obtained, 
but wealth is only one element in the position and status of the witness, and if he 
lives in the neighbourhood, and if he be a respectable man and of good character, 
their Lordships see no reason why, upon evidence appearing of such facts, of 
which the Judge in each case must satisfy himself, the Judge, in estimating the 
position of the man, may not properly come to the conclusion that he is a sub- 
stantial person. In the present ease, the evidence appears to show that the man 
objected to carried on the trade of a tailor, that he had laldieraj lands, that he 
lived in the neighbourhood, was well known, and was (to use a description built 
up of many circumstances) a ££ respectable ” person. Their Lordships think that 
upon such evidence the Judge of first instance and the Judge of the 24-Pergun- 
nahs, who had a right to review his decision on questions of facts, might properly 
come to the conclusion that the witness was a substantial man. Their Lordships, 
therefore, think that the first judgment of the High Court was more correct than 
the last. 

On these grounds, their Lordships have come to the conclusion to reverse the 
second judgment of the High Court upon t)io review; but inasmuch as the 
zemindar Muddun Mohun has not appealed from that judgment, they see no 
reason to give him relief, so far as the order affected him personally only ; that is 
to say, so far as it. ordered him to pay the costs ; and therefore the reversal of the 
judgment will he without giving any right to him to have any costs that he may 
have paid under it refunded. ' • . , , 

, / \ .Their Lordships have given very serious attention to the objection raised by 
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Mr. Graham, on the part of the respondents, to the inaccurate statements in the 
petition fur leave to appeal to Her Majesty. The appeal was made to Her Majesty 
special grounds, one being that the question was of considerable practical 
importance upon the construction of the Regulation. The petitioner was obviously 
out of time, and lie could only obtain leave to appeal by excusing that lapse of 
time. Some of the statements in the petition are clearly inaccurate! 1 1 is stated 
among other things, that the petitioner himself had applied for review of the 
judgment now appealed from on the 3rd February 1.86(5, and that the learned 
Judges of the Division Dench differed in opinion as to the propriety of allowing 
the application, and did not allow it; and he introduced the fact of that petition 
to the High Court as an excuse for a part of the delay, alleging further that 
according to the then understood practice of the Court, which he says was after- 
wards changed the application was in time. It turns out that the statement is 
inaccurate m this, that lie did not petition the Court for a review of the iudvment 
at all, but that the petitioner was the zemindar Mucldun Mohun. Now when he 
cauie to excuse himself for the lapse of time, it is obvious that he should have 
been particularly careful to give their Lordships accurate information upon the 
points relating to that petition for review. If he had correctly stated the facts in 
his petition although the point to he decided in the appeal was one of o-eneral 
importance, leave to appeal might not and probably would not have been granted. 
Ilicie is, therefore, a material misstatement in the petition. b 

Their Lordships have considered whether the misstatement was intentionallv 
made with a view. to deceive this tribunal; and if they had been clearly satisfied 
that this was the intention of the petitioner, or of those who advise hinfin India 
they wou hi, even at this late stage, dismiss the appeal; but they are not fully 
satisfied that such was the intention; and although the misstatement is material 
and one that clearly ought not to have occurred, and shows, at least a oreat deal 
of culpable negligence they are not so satisfied that it was done with the inten 
tion te deceive, as to dismiss the appeal at this late period. They desire however ' 
te say that they think so seriously of this objection, and it is so necessary^ 0 l3 
that there should be uberrima fichs on the part of those who come flv leave to 
appeal on special grounds, to Her Majesty, that they must mark thete seme 5 
what has occurred by refusing to give & the appellants 

} c tsire fmthei to say that if the objection had been made as it ono-ht M 
ten, by . P«l«y motion, they hte little donbt S Son Sid haye 

been ma de before the appeal had been* We 1 Lords wtr- 

hM been sent from India and when ail the coste attendShe 
aon. 
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them with distinctness, and tfaei^e is no 

Lordshi P s tMnk tba f they will! best; pe^fiirtn 



their duty, the appeal having been beard, and their Lordships being clearly of 
opinion that the judgment appealed from is wrong, by reversing that decision, 
but doing so without costs; and that will be the recommendation they will humbly 
make to Her Majesty. 


The 15th December 1874. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and. Sir Robert P. Collier. 

Act VIII of 1859 a. 15 — Declaratory Decree — Consequential Relief. 

On Appeal from the High Court at Calcutta * 

Rajah Nilmoney Singh Deo Bahadoor 
versus 

Kally Chum Bhuttacharjee. 

The right, given by Act VIII of IS 50 s. 15, of obtaining a declaration of title without con- 
sequential relief, can be claimed only in those cases where the Court could have granted relief if relief 
bad been prayed for. 

A suit instituted by a zemindar against a number of his ryots, for a declaration of a mal title by 
setting aside, not a deed set up, but an allegation made by the defendants of a bromuttur title, was 
held to be not maintainable, because relief could not be granted in the shape of merely setting aside 
an assertion which may have been merely by word of mouth. 

Mr. Cowie , Q.C, and Mr. Doyne for Appellant. 

No one for Respondents. 

Sir Robert Collier gave judgment as follows: — 

This was a suit instituted by the Rajah of Pachete against a great number 
of his ryots, about fifty, “ to/’ in his own language, “ obtain possession of tell 
rckhs, or a ten-annas share of Mouzah Raotara, Pergunnah Para, under a mal title, 
by setting aside the false mogolee bromuttur title stated by the defendants.” 
The defendants set up different defences ; some of them alleged the mogolee 
bromuttur tenure, which the Rajah complained of their having set up ; others 
repudiated any such tenure, and declared that they had never set it up, and 
therefore that the suit was brought unjustly against them; others did not 
appear. The case came in the first instance before the Assistant Commissioner, 
■who in their Lordships’ opinion did not sufficiently distinguish between the 
different classes of defendants. He treated them substantially as all setting up 
this mogolee bromuttur tenure, and framed his issue with that view. He found 
in the result in favor of the Rajah, that the Rajah was entitled to possession of 
the lands in suit, and that the defendants’ allegation of mogolee bromuttur 
holding be set aside. 

An appeal was then presented to the High Court, and in their Lordships’ 
judgment the High Court scarcely sufficiently adverted to the distinct defences 
on the part of the various defendants ; the case of some being that they had a 
bromuttur tenure, that of others being that they had not and never had set it 
up ; as against those last it was necessary for the Rajah to prove that they had 
set up a bromuttur tenure. The High Court reversed the decision of the Lower 
Court, and the ground of their decision is expressed in the last paragraph of 
tbpir judgment : — “ On the whole case we think that the onus being shifted on 

, | the- judgment of Kemp and Abnslie, in Regular Appeal No. 70 of 1871, decided qm 

1871. ‘ *. ' 1 t . 
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the. plaintiff to prove that these defendants had, since the year 1197, paid at a 
variable rate, and that they have not paid at the rate of Bs. 121, 9 annas as 
per settlement of 1197, he has altogether failed to do so. We therefore dismiss 
the plaintiff s case, and deciee the appeal with costs.” Xn other words the 
High Court appeara to have found that the defendants had proved a primd 
facte case of a mogolee bromuttur tenure, throwing upon the plaintiff the onus 
of rebutting that case, and that he had failed to sustain the onus thrown upon 
him. The decree of the High Court is in these terms:-" It is ordered and 
decreed by the said Court that this appeal be decreed, and the decree of the 
ower Court be reversed and that the suit of the plaintiff respondent as against 
al! the defendants be and the same is hereby dismissed.” Their Lordships do 
not think it necessary to determine whether or not the High Court were rio-ht 
m the conclusion they came to, as to the proof or the rebuttal of proof 3 of 
the bromuttur tenure, because in their Lordships’ opinion the judgment dis- 
missing the suit is maintainable on totally different grounds. This is in sub- 
stance a suit for a declaration of title, and it is a suit to set aside, not any deed 
noi any act, but a mere allegation of the defendants that they had a certain 

\TviTT In f T-o Lor . tM “P s ’ view , SUch a suit is not maintainable. S. 15 of 
Act A HI of 18o9 is m tnese words:— "No suit shall be open to objection on 

that a merely declaratory decree or order is sought thereby and it 
shall be lawful for the Civil Court to make binding declarations of riohtwithont 
graut'ng CttKOToaM *fe£” A similar da.se In this cSry S beS Si 
to give a right of obtaining a declaration of title only in those^ases where the 
Court could have granted relief if relief had been prayed for - and that doctrine 

has been applied to this clause in the Indian Act. P J ’ U t ltme 

, . ^. ow ’ applying that test, in their Lordships’ opinion this suit is not main 
tamable. The Eajah was not entitled to relief in the Shape of an order Xln J 
urn possession, inasmuch as he was m receipt of the rents and profits Mid he 

rfad HeS 1 ^ n + n ° 01 ^ of possession 1 thL Xt wlich 

kind in tlmse CoiX Hh^qu^ 

th s tS t r title all eged by the defendants, is really no morelhan 

allegation of the defendante^thltllmy' b^^m^Sher 

“hth’ for Slhat inS m ^y^S aside an assertion — an asser! 

I? , . aU that ^Peal’s, may have been merely by word of mouth rm 

b i,ti th 1 Sul V VOuH appear t0 be t0 obtain a general declara 

these hh t™“t7“r7 uuc purpose ot enhancement 
ea ® b of bbese cases must be 
SMWWK pught not to be prejudiced by a declaration Such >* 


^ourt for the purpose of enhancement 
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opinion that the decree of the High Court was right, and they will humbly 
advise Her Majesty that that decree should he affirmed. It is scarcely necessary 
for their Lordships to add that the decree being affirmed on these grounds, no 
adjudication has been given in favor of either party upon the question of mogolee 
bromuttur tenure. 


The 14th January 1875. 

Present : 

Sir James W. Col vile. Sir Barnes Peacock, Sir 'Montague E. Smith, and 

Sir Robert P. Collier. 

Hindoo Wife — Life Interest — JDotvL 
On Appeal from the High Court at Calcutta* 

Mohima Chunder Roy and another 
versus 

Durga Monee and another. 

Where a Hindoo wife .is entitled to an absolute estate in certain property, her husband cannot cut 
down her interest to a life interest by any dowl which he may make. 

Mr. Leith , Q.G., and Mr. J. D. Bell for Appellants. 

Mr. Cotton , Q.C., and Mr. Boyne for Respondents. 

This was a suit brought by the sons of Tillock Clmnder Roy by one of his 
wives, against the daughter of his other wife, to recover possession of certain 
property which the daughter alleged that her mother, who died before the suit, 
was entitled to as an estate of inheritance in the nature of jowtook or streedhun, 
but which as the sons alleged belonged to her only for her life, and after Her 
death reverted to them. 

The plaint relies chiefly upon a certain dowl, which is described in these 
terms: — “ Agreeably to the deed of specification of shares of our father, Tillock 
Chunder Roy Chowdhry, on the 18th Bysack 1244 B.S., and the list dated the 
27th Joisto 1244, signed by him, the six k&tas (plots) written in the under- 
mentioned first schedule, and the two katas (plots) of property written in the 
second schedule, were, on account of maintenance, held possession of by our 
stepmother, Manoka Chowdranee, under these conditions, — that she should in her 
lifetime enjoy the proceeds of the said property, without the power of making 
over the same by sale or gift, and on her death the said property would devolve 
on the sons of our father.” In the first schedule annexed to the plaint they 
described the six portions of the property which they had mentioned, and in the 
second the other two. Durga Monee, the defendant, in her written statement, 
says in answer, with respect to properties Nos. 1 to 6 inclusive, they belonged to 
her mother. No 1, she sayk, was her mother’s jowtook estate, and Nos. 2 to 6 
property acquired by her mother from her streedhun estate. But with respect to 
Nos. 7 and 8, she says that they were assigned by her father to her mother under 
a writing of the 21st Joisfo 1244, that is, a writing or list made by him on the 
2nd June 1837, shortly before his death. It is very material to distinguish 
between the titles which she sets up to these two sets of property, respectively, 
the, first being a title of long standing in her mother, who obtained an estate of 
inheritance by conveyances of an early date, the second resting entirely upon this; 
C? r/' n f , \ * From the judgment of Kemp ani^Olover, JX, dated 7th July 1865. , , , ■ ; ' : Ji 1 . 
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list of June 1S37, a distinction which has not been adverted to by either of the 
Courts in India. 

The plaintiffs’ and defendants’ cases may be thus respectively stated. The 
plaintiffs gave no evidence whatever of any' title or seisin on the part of their 
father; they put in no deeds, they gave no evidence of receipts of rent or profits, 
or any evidence customary in actions of this kind, hut they put .in this dowl, 
which bears date the 25th April 1887, some two months, or a little more it may 
be, before the death of their father, the purport of which is this,— that after 
making a partition of the great hulk of his property among his four sons, he 
proceeds to say “ Besides this I have two wives, Sree Manoka Cliowdranee,” — 
that is the mother of the defendant, — “and Sree Raj Monee Ohowdranee. The 
jageers and other property of mine which they hold in their possession shall be 
confirmed to them during their lives in lieu of maintenance. They shall have no 
power of making sale or hibba of the same. On their deaths the sons will receive 
equal shares thereof respectively. Moreover, w r hen the maintenance is insufficient, 
the deficit will bo made up in a reasonable maimer.” They also put in a list of 
property stated to have been made by their father on the 8th June 1887, about 

kjx weeks after, and very shortly before Iils death, which begins in this way:- 

“ List of the property assigned over as maintenance. Creditor Manoka Ohow- 
dranee and debtor Tilloek Clnmder Roy.” Then follows a description of lands 
which are stated to have been previously given, a description which substantially 
agrees with the first schedule in the plaint, relating to lands Nos. 1 to 6 
inclusive. These are described as previously given. Then this list gives this 
heading— Given for making up the deficit,” under which heading follows a 
plaint 10U ° P l ’°l ierfc y substantially corresponding with Nos. 7 and 8 in the 

The plaintiffs have shown that in May 1837 a petition stating the execution 
of the dowl and its material provisions was filed by or in the name of Tilloek 

i!!r 1 the Jud ^ " f filial! Buhagunga, and that the dowl 

' i i V ? S bed shoitlv after the death of Tilloek in a proceeding whereby his sons 
soiight to substitute themselves for him as parties to a suit; they have aio put in 

slnf7nv^r^7^ Iu nar “ a ^’, CXet:utod ’ the 0,10 by the widow, the other by the 
i '. 0 “lock Cl i under, in 1 ebruary 1839, from which it appears that the widow 

»? r ££ t 

m M " ml to th “' list Tkis in 

wif-nA^ deft! " dant P ut bi several deeds, and gave the evidence of the attesting 
witnesses to them, for the purpose of showing that her mother had acquired 

SmSlf ® “ ent5oncd i 11 tlie schedule to the plaint; that she had 
2S1 M? W-ff* 086 properties as long ago as 1815, another in 1820, and 
Ld£L r 18 3:, Wlth to three of these deeds she called the attesting 

SSRfS owl w f ;r th ’ she m not r n an ^ afctestin s 

U - , at i al1 tiem wcre more than thirty years old If these 
t f sho y. ed i tl f t fc y interest in certain talooks was conveyed 
Si^at^eoktely, subject to the payment of a quit-rent ; and that these 

r y hW & S ier THlock Chunder > wh0 elaimed a ri 2t 

' np i m the ? aymcnt to hlm of a certain quit-rent 

‘ ' evidence > showing tier mother’s title to four out of the' six 

" |2l rt a f^ ske g ave some parol evidence, no doubt 

character, that ’the others had been purchased out of her 
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fin w f 1 gh 1 i t- x T , he Hlgh Gourfc found fchat the dowl was a foro-ery They 
”°V*T/ y ?* te > l "‘ P? h *I» K ™T k » collected from what felfSm theS 
t*^ 6 T? ? 6 ™ w rf ““ &»Mm Ameen that IS 

H h ]’ t tU ‘tcfcn'-lcnt;. were false, but their lordships hare to regret 
tiiat they nave not the assistance of any distinct finding on the part of the Rich 

Slequestio? in tWa The T ? igh Court * re f ed the genuineness 0 P f the dowl as the 
sole question m the case They reversed the judgment of the Court below and 

nShe^fThel L 6 d f endants ‘ , ^ir Lordships regret to have to observe’that 
stetelhefr ff 1611 * 8 a PP®f rt0 T the f satisfactory, and it will be necessary to 

«s SvI^ Iv it Ti n Ul ! p ordshi P s . a ^ ^y no means satisfied with the 

Sudder Ame?n b fo S? 0 ?*?" f v ® rSm ^ the Judgment of the Principal 

t Ua ?l r * Ameen > bo the effect that the dowl was genuine. On the whole their 

it° r theTis^^w 130 ine< ^ - t0 fc ! Hnk fckat *be dowl and the document accompanying 
h + 5~ , gemun , e documents. On the other hand, they are not prepared 

Hifh P? i +u 1 7?i at ’ T ^ ef T observed > would appear to be the finding of the 
the' ease'^of 5 ® tIie , defendant were genuine. It would appear by 

® Vi plaintiffs themselves, that the defendant’s mother had been in 

at ^ w l0 wl° + tbeSe ?iT ertie - S f ° r a cons ^derable time ; that she had in one of them 
aAleart wbat is called a mm ousut talook, which would probably he created by 

to her d S weS in’ b T ; and q may be assumed that some documents relating 

evident .f Tt/ r eX -f enCe - She P uts in documents; she proves them by the 
vidence of attesting witnesses — at all events three of them. The plaintiffs on the 

S £ ~ “tfft 0t ^ “V taboototo or ctmtc^wte 

tbed^f gh f t - b e M iected ]° be .in their possession of the title-deeds under which - 
the defendant s mother held such of the properties as she admittedly held under 

for her WttieS&SSTth 18 *1° r 6 that when summoned 5 as witnesses 

wLl! fl- t dffudant, they declined to put themselves into the box. On the 
whole their Lordships are of opinion that there is no sufficient ground for comino- 
to the con elusion that these documents on the part of the defendant are forged ° 
mat being so, it is necessary to consider what aspect the case presents It 

tlm nart o°f it d T f rd f hips . f thafc as f min S the genuineness of these documents ofi 
lots Nos 1 fo fi lS ’ 1 i™de out she was entitled to an absolute estate in 
2®. JN ? S - 1 to 6, both inclusive. They come to that conclusion, partly on the 
IS 0 ? evid eme, partly in the absence of any evidence whatever on the 
subject on the part of the plaintiffs. Then, if that were so, her husband could not 

by “* might IBakef and 

* th l as S™ In , g lt t0 be g enuine > appears to their Lordships to 
aDDear to tbp^T ^ ^ Ffv Wli ether each or both of the lists are genuine, it does not 

fiEs a f5t f h£°*h 3i r P f a M Utely necessary to decide. They are disposed to 
find as a fact that the list which came to the possession of the defendant is that 

w \ lcb she now produces. It is possible that another list also may have been made 
? t nd tbat *f y haveb een, asdle plaintiff Mohima states, entrusted to his possession! 
It is not necessary to go with great minuteness into an examination of these two 
documents, because it appears to their Lordships that, having come to the con- 
clusion which they have already expressed, the materiality of the list produced by 
the defendant would appear to be that, with respect to Nos. 7 and 8 those pro- 
glven to ber for the purpose of supplementing her maintenance. 
Adopting liei own view, that ^ the reference in this Jist to those properties which 
she then held recognises her title to an estate of inheritance in them, it appears to 
their Lordships that the proper construction of the supplemental grant for the 
be F maintenance sufficient for her purpose is, that that grant 
hfe T d f °f F e m } 7 \ . Tfa ey think it highly improbable that that 
f^i^a.of the supplemental grant, which consisted of a part of the dwelling-house 
-should have been intended to he granted to her in perpetuity 1 
‘ • ' 1 ■ Gib ' 
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Their Lordships therefore have come to the conclusion that as far as lots from 
Nos. 1 to 6 are concerned, the plaintiffs have failed to make out their case, and 
that the defendant is entitled to judgment ; hut that as far as lots 7 and 8 are 
concerned, they have made out their case, and that the plaintiffs are entitled to 
judgment. 

Their Lordships will therefore humbly advise Her Majesty to reverse the 
decree of the High Court, _ except so far as it reverses the decree of the Principal 
Sudaer Ameen ; an cl in lieu thereof to declare that the plaintiffs have failed to 
establish, as against the defendant, any title to the lots 1 to 6 in the plaint 
mentioned, and to decree that they do recover possession of the said lots 7 and 8 
from the defendant, with the mesne profits received by her since the date of the 
institution of the suit, but that the said suit, so far as it seeks to recover the said 
o lei 0 s > 0 stand dismissed; and to direct that the costs in the Lower Courts 
be borne by the parties respectively, according to the value of the property 
decreed and disallowed. Each party will bear their own costs of this appeal ^ 


The 15th January 1875. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith 
and Sir Robert P, Collier, 

Oudh Sub-Settlement Act {XXVI of IMG)— Evidence (of Sub-Settlement). 

On Appeal from the Coicrt of the Financial Commissioner of Oudh. 

Syud Meer Wahid Ali 
versus 

x Ranee Sadha Bebee. 

Mr. T. H. Cowie and Mr. 0, W. Arathoon for Appellant. 

41 4 I n or< ^ er wrtitlo a person to a sub-settlement of lands under Act XXVI nf i«A6 
under-prop^ ^ 

prevailed in the peculiar laws that have 

having once had the better title to the lauds, he hadVl a righf to a ^ttCenh pr6SUmcd that ’ 

' Sir James Colvile delivered judgment as follows 
Whatever may have been the questions originally in dispute between the 

parties appellant and respondent on this appeal, they are now reduced to this 

whether the appel ant is entitled to a sub-settlement of Taluka Beoramow unon 
terms on which that sub-settlement was decreed to him by Mr Nicholson the 
^lW»l i Exfc r Commissioner , on the 23rd November 1867 The’else 

if*? th f- f 6 res P° nde ^ » the talookdar of this property has 
«6e propnetaiynghts which are assured to talookdars of Oudh holding tabok- 

7 w ? he ^ lK1 Estates Act 1869,” and the only question ^whether 

iow h k m entitIedToi rea h aS tH legin f M ? Self to be the zemindar of 
12feL866” d sub-settlement under the terms of “The Oudh 

' ^1+ h? itIe him tp SUCh a f h-settlement, it was necessary that 

• It was, indeed, copi^pdM by Mr; Aratboott 


: the; - 

Taluka 


; he 
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h \ m t° ahow that he had been a proprietor of those lands 

to enile fox -the On™ tal °f dar ’ and th f a \ thou £ h he lo st his right 

in the nroviLa !f°n “ en Mt VenUe underfche peculiar laws that have prevailed 
sumedthet wfn fTAl r ® con d uest of that province, it was to be pre- 

sub-settlemd T T'Ta A better tltle to the Iands > lie had ^ a right to a 
on ln Kf Bu ^ does , not ?PP ear to their Lordships that this broad proposi- 

BoL whthT^ Wn ’ °f thafc ^ .reef ves any support'from the decisionVAtMs 
Eh Si h p b i /5 e ^t d t0 m the case of The Wid ow of Shunker Sahai v. 
whitLr K +i i P ^ rSha ?' The matenal question, therefore, to be decided was 
thatw parties^ 1011 “ d proprietOT had ever existed between 

the nroOTietor^f Tahiti ap P ellant shortly this Kajah Newaz Khan was 
•p, P oprietor of Taluka Beoramow. He was the common ancestor of Ali Buksh 

Khan, the respondent s husband, through whom she claims, and Peer Gholam 
BukA, Tn° Se ^ d P w ’ f ie mother-in-law of the appellant, was one Sada Bibi Ali 
B?W a Kl TA a TS dispossessed Peer Gholam Khan’s branch of the family Sada 

be nroEor frf £ KingS °£* f nd 1847 obtaiaed a d <^ declaring her to 
. of P P-f» f Beoramow. She had previously transferred her rights by deed 

tbe 'appellant and he, by virtue of this decree, obtotoed 
?i , ® on °( tke t£d ?ka. All Buksh Khan, however, continued to disturb him in 

1851 t S e tW ° parti6S Came t0 an a ^ment, the terns 
wheieof were embodied m an lkrarnamah executed by Ali Buksh Khan to the 

Ali Buksh KhaT w J ant AAiA? Beo 1 1 ' amow as subordinate proprietor under" 
ivrihnA i K l -\ T h was to . hold the kubooleut for that as well as for the Taluka 

AS; annexatinrf ^ to ° Wn ri S hfc - ™ s state of ^ngs subsisted 

Bnm ttie annexation of the province m 1856. & 

ino- thAeScteiSofS M ’\ Nich0ls0n ' held tbat this case * ioclud- 

Mr Canner hefd th/t to lk : rarnama f kad teen established. The Commissioner, 
snondenf h« AAi A * lk rarnamah was not proved, and further that “the re- 
spondent had. failed to prove that the relationship of over and under proprietor 

tok rrto e Af bllShed AA een A be P arfcies -” Th ™ ultimate deei S upon 

this cardinal issue effect There was then a special appeal to the FinanSS 

the ™u?t°of e «rtte A gr ° U , nd f 0 A Ppeal - were four< ThQ y were as follows ■ “ That 
the Oouxt of first instance had of necessity far better opportunity of testing the 

the grounds ^ ^ AA plainti f ( a PP ellant ) claims, and" that 

cienf 2nd TWto* th ® °ommissioner had set aside the ikrarnamah are insuffi- 
““V, “ n 7 1 iafc the village papers and accounts from 1858 to 1862, filed bv 
appellant, together with the Coomedan’s perwanah, are additional proofs of the 

ESSS nU h v ikr “ h ; That tbe c ^ cums tanc^°of t^e°can(rongoe 
navm to been unfavourably reported of on a previous occasion is no proof thatliis 

evidence m appellant’s case is untrustworthy.” Now as to these first three 
fhaAto ’ * 1S ° b 1 V10US that tbe T a11 g° t0 the genuineness of the ikrarnamah and 
nnAnto ey f S1 f& raiSe a c l ueafcion as to the effect of the finding of Mr. Capper 
Son that a ° f tbe 1 eXeCntl ° n 0r g e « uinen ess of that instrument, and the apprela- 
k “ TW b b u Uld ! iaVe glven t0 the evid ence in support of it. The 4th ground 
iaS en no occasion either confined his claim to a nankar or 

netitteiof xVhTW A AlAAmA ° n contrai 'y, a reference to appellant’s 

“ rt December 1863 will show that appellant then asserted his present 

g jA’- Tb - 6 °, rd f r , of tke Bmaneial Commissioner dismissed the special appeal 
and it is against that order that the present appeal is brought. ™ ’ 

to • P ?- nt t C wh i ch , their Lordships have, in the first instance at least, to direct 
their attention, is whether^— they being merely in the position of the Financial 
Commissioner who had to deal with a special appeal,— there are any grounds upon 
which fhey can interfere with the finding of Mr. Capper, which was in effect that 

‘ ■ r - > Bee ante } p. 4., . , - to, , , 



( 84 ) 


the relation which it was necessary to establish in order to entitle the appellant 
to a sub-settlement, never existed between the two parties. Their Lordships have 
to observe that, so far as the title of the appellant depends upon the proof of the 
ikrarnamah, there can be no ground whatever for interfering upon special appeal 
with the judgment of Mr. Capper on that pure question of fact; and though it is 
not necessary for them to do so, they may add that, as far as they can see, the 
reasons given by Mr. Capper are sound, and that they, if sitting as judges of the 
fact, would probably, on the same evidence as to the execution of that instrument, 
have come to the same conclusion. The fourth ground of appeal seems to refer 
specially to an observation which was made by Mr. Capper, to this effect : “ Before 
Mr. Forbes, Assistant Settlement Officer, and Mr. Currie, Settlement Commissioner, 
it has been admitted for Wahid Ali, that he held nothing under the Rajah but his 
nankar; and in lus petition to the Financial Commissioner of 12th March 1865 
reasserting his proprietary title, he is silent as to having held under the present 
talookdar ” Now as to the admission that the appellant held under the Rajah 
nothing but his nankar, it is undoubtedly stated by Mr. Currie, in the judgment 
delivered by him in one of the earlier proceedings at page 7, that the appellant 
had admitted having held nothing but nankar under the Rajah, and this seems to 
have been the ground of Mr. Capper’s observation. But, at most, it is an observa- 
tion which follows his finding, to the effect that the appellant had failed to prove 
the relationship, and does not appear very materially to have influenced that 
decision, though it may have been used to construct it. And considering the 
inconsistency of the cases which were put forward by the appellant at various 
times in the course of this long litigation, their Lordships cannot feel certain that 
no such admission was ever made before Mr. Currie. 


The argument which Mr. Arathoon founded on the finding of Mr. Capper, that 
Sada Bibi did obtain a decree in the King’s Court in favor of his title and against 
that of Ali Buksh Khan, had already been dealt with. It was more plausibly 
urged by him that Mr. Capper’s judgment might be impeached, upon special 
appeal, upon the ground that he had decided the case on the failure of the appellant 
to establish the genuineness of the ikrarnamah, and had altogether omitted, and 
a5 it were rejected, from his consideration other and independent evidence which 
ought to have led him to the conclusion that the alleged relationship of over and 
under proprietor had existed between the appellant and the respondent. Their 
Lordships, however, are unable to come to this conclusion. They think that there 
is nothing to show^ that the evidence in question was altogether rejected by 
Mr. Capper, or that it was of such a character that it ought necessarily to have led 
him to a contrary conclusion to that to which he came. And assuming for the 
sake of argument that he may have failed to give to this or that portion of the 
evidence the full weight which their Lordships, sitting as a tribunal competent to 
determine the facts, would have assigned to it, they must observe that this would 
mm ground for reversing his decision upon the facts on special appeal. In the 
idurse ox the argument some attempt was made to reopen generally Mr. Capper’s 
# appeared, however, that the appellant some time ago petitioned this 
’ * eave to a PP e . al against that decision, and that the petition 

■ ' 11,55 circumstance, independently of the general practice recently 

Lordships, of not allowing such applications to 'be made at the 

an. anneal, neoessanlv nrAp.I nrlori q ■ fWwvt « a.t, * .. . * i 


If® fppoal, necessarily precluded them from treating this otherwise than 
SflP^V Ihey may, however, observe, that so far as they can form 
rooygw wh&f they have seen in the record or heard in argument, they 
tl,nk that the a PP ellant would have succeeded in disturbing 
, ft? ^ ac ^ s ; it been open to him to question; its' correct^ 






Ig'&d’vise Her M^esty.to dipM&& :, tl2$ :<^>e'adf 
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The 16th January 1875. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E, Smith, and 

Sir Robert P. Collier. 

Mortgage — Interest — Punjab Code , s. 19 cL 4. 

On Appeal from the Court of the Financial Commissioner of Oudk 

Rajah Mahomed Ameer Hussun Khan 
versus 

Thakoor Monoo Singh and others. 

Where their Lordships thought that 3-J per cent, per mensem, or 42 per cent, per annum, which 
was the rate of interest agreed upon in a mortgage, to be unjustly usurious, they were of opinion that 
interest equal to half the amount of principal, or little more than 4 per cent, per annum, would not be 
sufficient, but that (looking to s. 19 cl. 4 of the Punjab Code) a fair amount of interest to be allowed, 
would be twelve years’ interest at the rate of 12 per cent, per annum. 

Mr. Leith , Q.C. , and Mr. C. W. Arathoon for Appellant. 

No one appeared for Respondents. 

Sir Barnes Peacock delivered the following judgment: — 

This is a suit brought by Rajah Mahomed Ameer Hussun Khan, who was 
the son of Rajah Nawab Ally Khan, the Talookdar of Mahmoodabad in Seetapore, 
to recover possession of certain estates which he alleged had been mortgaged to 
him by Monoo Singh and other persons who are made defendants in this suit, and 
are now the respondents. The mortgage was executed in November 1850, and 
the mortgagor stipulated in the mortgage deed that the mortgagee was to be let 
into possession, to be at full liberty to enjoy the lands, to be at liberty to fell the 
trees or assign such produce to any person to whom he might think fit to give it, 
and he also promised to pay moonafah or interest at the rate of 3£ per cent, per 
mensem, * 

The mortgage then proceeded: — “At the end of the harvest of the year we 
will in one lump sum make good the original amount together with interest, etc,, 
to the mortgagee from our own pocket, and without availing ourselves of the 
assistance of any other party, and thus effect the mortgage at the time of 
redemption” They probably mean “ and thus redeem the mortgage.” 

The first decree was given by the settlement officer, Mr. Gordon Young, in 
which he decreed to the Rajah Ameer Hussun Khan the principal sum of 
Rs. 7,659. 5. 9. and half as much, namely, Rs, 3,829. 10. as interest, making a total 
of Rs. 11,489. Then he went on, “ This sum must be paid within one year or 
possession will be given to the Rajah, and till paid into Court it will bear interest 
at 6 per cent.” An application was made for a review of that judgment, and in 
the grounds for the review the Plaintiff claimed principal and interest, at the 
rate stipulated, as well as the profits which had accrued during his dispossession. 
It appears that he had been dispossessed in 1264, when the Government made 
the summary settlement with Monoo Singh and the other defendants. He claimed 
therefore instead of the principal and half the amount of principal as interest, to 
have interest awarded to him at the rate of 3| per cent, per mensem according to 
the terms of the deed, and to have the profits of the lands which had accrued 
during his dispossession. Upon that the same Settlement Officer, Mr. Gordon 
Young, altered his original decree, and decreed as follows : — “ The Court decrees 
possession of the estate of Burchutfa to Rajah Ameer Hussun Khan, possession to 
‘ be had from the 15th of the ensuing Jeth, unless the sum of Rs. 7,659. 5. 9. 
, ; pHhcipal 14,360. 10. interest, total 2.2,019. 15. 9., be paid by defendant through 
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the Court., .such money to be raised otherwise than by sale or mortgage of the 
hypothecated property.” 

From that decision an appeal was preferred to the Commissioner. He 
reversed the judgment altogether, and holding that the mortgage had been 
executed merely by the son, and that it was not binding on the defendants, he 
dismissed the plaintiffs suit, with costs. From that "there was an appeal 
preferred to the Financial Commissioner, and he upheld the first (not the second) 
decision of Mr. Gordon Young in which he awarded Rs. 7,659. 5. 9. with interest, 
calculated at half the amount of the principal, Rs. 3,829, making a total of 
Rs. 11,489. An application was made to the Financial Commissioner for a review 
of that judgment, and he, after hearing the case, thought that the original amount 
of interest at o J 2 - per cent, was usurious, and having heard the case argued, he 
said, that under the circumstances he held that the decree as it stood, that is the 
original decree made by the Financial Commissioner himself, was equitable, and 
he refused to alter his order. The ultimate judgment then stood that the plaintiff 
was entitled to recover possession unless the defendant shquld wi thin a certain 
time pay the amount of principal and half the amount of principal by way of 
interest. J 


From that judgment there is an appeal to Her Majesty in Council, and the 
only question which is raised here, is whether the amount of interest which was 
awarded was a fair and equitable amount, or one which could legally stand? 
lhe plaintiff before us does not claim the profits as well as the interest but 
he says that half the amount of principal was an inequitable and insufficient 
amount to be awarded to him under the mortgage bond. It is admitted that 
the Punjab Code has been extended to Oudh, and in s. 19 of the Puniab 
Code (paragraphs 4 and 5 at page 34 of the Code), it is enacted, that “the 
Courts are not bound by any restrictions with regard to usury. Debtors and 
creditors are allowed to arrange as to tho terms and conditions of interest in 
whatever manner they may deem most conducive to their mutual benefit The 
Courts will decree whatever rate may have been agreed upon bond fide between 
the parties. If no special rate shall have been agreed upon, then the Court will 
rix*wiiat may appear an equitable amount with reference to the custom of the 
locality, the usage of trade, or the merits of the transaction. It will be remembered 
that the rates of interest vary for different classes of cases and in different places. 

•!f case the amount of interest shall be deemed unjustly usurious, the Court 
win decree only as much as may appear just under the circumstances.” Now the 
Financial Commissioner determined that the amount of 34 per cent, per mensem 
fJV per Cent ' Per annum, was unjustly usurious, and to that extent then’ 
ShX a ? ree Vf ‘ tum - . T* 16 question then comes to this, whether the amount 
which the financial Commissioner has fixed, namely, half the amount of principal 
by way of interest, is such as appears to their Lordships to be equitable under the 
= stmiees? It appears to their Lordships that 1 interest Iqual to half tl 
asflmmt of principal would not he much more than about 4 per cent per annum 
»L*hat in their Lordships’ opinion would be too low a rate of interesTto be 

m wtnc5i ^ per cent ‘ P 61 ' mensem had been agreed 

cffSl^wK L0r i d !n ipS thm r tL - at - 3: " ? er eenfc - P er mensem is unjustly usurious ' 
the y ^e of opinion that the amount of one half the principal 

.SJt&SftKSS T f' Tbey thmk > hafc , a fair amount of int erest would be at 

«it rfpbSnfofrt?!' P f/ nn Ti 0r A he tim ? darhl $ which the plaintiff was 

^ - tliai be ° UgPt not to have any interest at all 
-*• d, ® *> ha ^a? in possession. Assessing the amount for the 

w«|gam .the plamfaff was out of possession, from 1.264, Fusli 
. gi'ong him about seventeen -years’ interest.' 
MbCdfie j declared that the period dpring which 
“"C twelve yem Their, J^d.ijLi’p?, therefore, 
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are of opinion that, looking to the Punjab Code, a fair amount of interest to be 
allowed to the plaintiff would be twelve years’ interest at the rate of 12 per cent 
per annum. That amount of interest calculated in round numbers would be 
about Rs. 11,000, and their Lordships are of opinion that the plaintiff ought to 
recover the principal sum, namely, Rs. 7,659. 5. 9., together with Rs. 11,000 as 
interest, making a total of Rs. 18,659. 5. 9. 

Their Lordships, upon the whole, will humbly recommend Her Majesty that 
the decree of the Financial Commissioner be varied by awarding to the plaintiff 
as interest Rs. 11,000 instead of one half of the principal, making the total sum 
for principal and interest Rs. 18,659. 5. 9. ; and by directing that the defendant 
have one year from the date of Her Majesty’s Order in Council for the purpose of 
paying that amount. If the above amount be not paid within that time the 
plaintiff to be put into possession of the estate. Their Lordships are of opinion: 
that the appellants are entitled to their costs of this appeal. 


The 30th January 1875. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague Smith, 

Sir Robert P. Collier, and Sir Lawrence Peel 

Copies — Secondary Evidence — Mahomed, an Law — Deed of Gift — Gift hy Guar- 
dian — Mushd — Gift of Undivided Things — Issues — Special Appeal . 

On Appeal from the High Court at Calcutta * 

Mussumat Ameeroonnissa Khatoon and others 
verms 

Mussumat Abedoonnissa Khatoon and others. * 

Where a copy of a deed is tendered as evidence, and the party tendering it fails to comply with 
the conditions required to make the copy statutory proof of the deed, he is at liberty to give other 
secondary evidence of the contents of the deed, if the non-production of the original has been duly 
accounted for. 

The general principle of the Mahomedan law that a gift is invalid where there is want of accept- 
ance and seisin by the donee, is subject to the exception that where there is, on the part of a father 
or other guardian, a bond fide intention to make a gift, the law will be satisfied without change of 
possession, and will presume the subsequent holding of the property to be on behalf of the minor. 

The rule of Mahomedan law that the gift of Mmhd , or> an undivided part in property capable 
of partition, is invalid, does not apply to definite shares in zemindaries, which are in their nature 
separate estates with separate and defined rents. 

■Where an issue was not raised in the Court of first instance, nor taken in the ground of appeal, 
it is too late to set it up for the first time in special appeal, especially if the evidence has not been 
directed to it. 


Mr. Leith , Q.C . , and Mr. J. D. Bell for Appellants. 

Mr. Cowie, Q.C. , and Mr. Boyne for Respondents. 

Sir Montague SrnUh gave judgment as follows : — 

This suit was brought in the Civil Court of Dacca by Maul vie Wahid Ally 
against Ms father, Moulvie Abdool Ally, in his own right, and as the heir of his 
deceased wife Eftekhurunnissa, and as the husband of another wife, Ameeroon- 
nissa, to set aside three ikrarnamahs, or agreements, on the allegation that they 
were forged. These ikrars, if genuine, modified the operation of three hibbana- 
• * -i * Rrom .the judgment of Morgan and Pundit. JX, decided on the 34th March 1864 j — Special 

isx/ , , ■ .• . - ; 
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luaks, or deeds of gift, two purporting to be executed by bis father, and one bv 
hismuJier JNcorunnissa, containing, ostensibly, absolute gifts to Wahid Ally of 
various properties of considerable value. The plaint also prayed that Wahid 
Ally might.be put into possession of these properties, and that the decree of the 
Magistrate in a suit under Act IV of 1840, maintaining his father in possession 
might be set aside Mr. Barry and others claiming under pottahs from the’ 

\nX’ T? + f° rf ie defendants - Tlieir tifcle must stand or P fall with Abdool 
All} s and they did not appear on the hearing of this appeal. 

impeached. aiS ‘ Jideh of tbem was 011 some ground 

property of the°ula^ su ^ ( exce pf as to an 8-anna share of some 

were genuine and valid. 1 • ne aiso xield that the ikrars 

own feTbielfo/S*; “ d ^ «" T * “*"» ° f «*“ 

conclusion of their judgment Our a J e tbus stated afc the 

validity of the thref deeds of mft a J\T 5 on the basis of the 

(the ikrars). We shall declare Ilia t Mn i * aber documents 

and that those who are now by at K?® ARy Was in Ms ^time, 

to a decree for setting aside the III! t and representatives, are entitled 
and for the recovery of the property sued for? 1 ^ ^ ^ res P ondmts , 

quenthy 11 The^ parties tothTs Ippelfare tE-lpleT’ ** ^ Subse - 
It appears that at the date If the nlllu f?P° ctlve representatives. 

two wives, Noorannissa, the mother of Wtliid ^AU v Wj Efflh ^ ■ 1 ”* d 

to be m* the ScSr Ail““ SET * “* ““ P-F-* 

purports totnv'^X*;^ SI ?£“’/«' J ““ «“ ,«* ^ 1351, and 
With religions trusts belono-ino^ to flwFi { athe ^ some 1 } !t klier &j lands charged 
and to appoint his son Ztwfllee of «? *?**** Noaba ^, 
also contains an appointment by the father of Vn -Id ^J 3 ^ 06, J be document 
to be the guardian of his son for the hnJfl * rll 66 K o Ium °odeen Mahomed 
The original of this deed was notlrnd f 1 th * during his minority, 

argument, declared their opinion thafll lel and tbeir Lordships, during the 
accounted for to allow of secondary lvhLII h r?dUCt - 0n W f not efficiently 
appwed upon the plaintiff’s evidence that the fTI °l \ ts contents - It 
guardian Moonshee Kolumoodeen bS fh' ^ C6ed had been delivered 
Jitmm, nor was his absence 0x22 ’^ ' ft pe !' SOn was not ^lled as a 

%% neither of tho X ’ tbat .secondary evidence had 

its n^u-production was not 

“V of "tbe «b!^rSto. 


b&fe# "•*$ 
sfcatut 
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mi ff hfLt° P U w al ^° Ugh * be . sta tutory P r oof failed, other secondary evidence 

Scounted for^ VI™ * ^ ' if J*® ^-production had been duly 

father W flV I % su ^ ested *^ at the deed may have remained with the 
oft£ f a tw suggestion is opposed to the evidence; and further, the custody 

proper fulL ri n 06 *°. tbe su PP osed ^ of the deed the 

isiszz ££z .Sx;a fcrtt -' “ "**■* 

the merits of the controversy between the parties to Vive effect to them In 
the present case the surrounding circumstances raised no presumption of the 

” d the *— » f *• -Mr :l t 

" b v giffc /r Abdo °? AI ^ to Ms «* -turwrsa 

zemirSti^ T) • ° f iro zemi ? dar J of NorooUapore, and shares of other 
eumdanes. This deed, winch recites that Abdool Ally had only one son 

Xer hi«b-,nr? aU zf ht tT Sre ™°f ee F ^hurunnissa, who was well provided for 
by her husband that he had already bestowed some of his property on his wife 

H™'to S iue a mn th m n !? ™’“ ed , to Te "‘ »t U« d<£th Lid to ensite 

«3£ .wiSoXtopSs pre “ nt «“* from ““ &th “ to tio 

xemmdary of Pe^muto Boro Bajoo, a* of other Se of thfso 

propei ties 01 lgmally belonged to Noorunnissa in her own right and others had 

mlnor tr thff a Ti ed t0 ^ bj h ? bu T sbf f d ‘. Tbe deed states that the son being a 
imnor the father, as his guardian, had acknowledged the gift 

was mad? blbbanamabs were duly registered, but no mutation of names ' 
- , *L! mS b ® e “ fo,md ^ th * High Court that Wahid became of full age, viz' 

& oLd^vrrrs tjzss * of 0,6 

P wW.! °? arts belo y substantially agree in their conclusions of fact upon the 
blth S fhS r f| ard \° t S G P osse ® oa and management of the properties . P They 
to the Mb£t t th gh d P roceedl ^ s J elat “g to the estate wero subsequently 
Tn nam6 ' tbe fatber remained in a °toal possession and 
receipt of the profits of the properties and m the uncontrolled management of 

The Principal Sudder Ameen was of opinion, on these facts, that the 
transfers to the son were “purely nominal,” and that the fatber did not intend 
that any property should pass by them, or at least whilst he lived; and he 

!nci b !n ? 6ld th ? fc u e g ! lfts Were invalid b l T Mahomedan law for want of accept- 
EHC6 and seisin by the donee. * 

„ 1 rP i be ?P gb . < l°I lr P however, came to the conclusion that the transfers were 
not colorable, but intended to operate as real gifts. They also held that “when 
the guardian of a minor is himself the donor, and in possession, of the property 
®°/°™ al delivery and seism is required,” citing in support of this exception to 
ss °9 and To Macnau S bteu 3 Principles of Mahomedan Law,” Chapter V, 

fwJVT n t d T ed Py, tbe yarned Counsel for the appellants that the Hugh 
?" fcbls l ast P° mt to ken a correct view of the law, nor do their Lord- 
there 1S > on tbe P ait of a father or other guardian, a real 
intention to make a gift, the law will be satisfied without change 
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of possession, and will presume the subsequent holding of the property to be on 
behalf of the minor. 

It was, however, strongly insisted by the appellants’ Counsel that the 
Principal Sudder Ameen was correct in considering that the transfers were 
colorable, and only with the view of making the son the ostensible owner ; or, 
if not purely benamee, that they were not -intended to operate exclusively for 
the son’s benefit, but were made subject to a future family settlement. It is 
enough for their Lordships in this place to say there are circumstances in the 
case which favor this contention, at least as regards the transfer from the father; 
but they do not think it necessary to go at large into this question, for, having 
come to the conclusion, for reasons to be hereafter stated, that the three ikrars 
alleged to be executed by the son are genuine documents, they think the rights 
of the parties must be determined on the basis of the combined operation of the 
hibbas and ikrars. It is clear also that the father, who set up in his defence to 
this suit these ikrars as valid instruments, cannot now be allowed to aver that 
the hibbas to which they relate were intended to have no operation and effect. 

A legal objection to the validity of these gifts was made in the High Court 
on the ground that the gift of Musba, or an undivided part in property capable 
of partition, was, by Mahomedan law, invalid. This point appears to have been 
taken for the first time in the High Court, and was argued at this bar. That a 
rule of this kind does exist in Mahomedan law with regard to some subjects of 
gift is plain. The Hedaya gives the two reasons on which it is founded : First, 
that complete seisin being a necessary condition in cases of gift, and this being 
impracticable with respect to an indefinite part of a divisible thing, the condition 
cannot be performed ; and, secondly, because it would throw a burden on the 
donor, he had not engaged for, viz., to make a division. (See Book XXX c. 1 
3 vol. 293). Instances are given by text-writers of undivided things which 
cannot be given, such as fruit unplucked from the tree and crops unsevered from 
the land. It is obvious that with regard to things of this nature separate posses- 
sion cannot be given in their undivided state) and confusion might thus be 
created between donor and donee which the law will not allow. 

In the present case the subjects of the gift are definite shares in certain 
zemindaries, the nature of the right in them being defined and regulated by the 
public Acts of the British Government. The High Court after stating that the 
shares “were for revenue purposes distinct estates, each having a separate 
number in the Collector’s books, and each being liable to the Government 
only for its own separately assessed revenue,” and further, that the proprietor 
collected a definite share of the rents from the ryots, and had a right to this 
definite share and no more, held that the rule of the Mahomedan law did not 
apply to property of this description. 

, In their Lordships’ opinion this view of the High Court is correct. The 
principle of the rule and the reasons on which it is founded do not in their 
. judgment apply to property of the peculiar description of these definite shar es 
in ^zemindaries, which are in their nature separate estates with separate ar»d 
4 Q ®u rents - It was insisted by Mr. Leith that the land itself being undivided 
®W^^)! &1snaers °I the share entitled to require partition of it, the property 
r^«-|4u®b& But although this right may exist, the shares in zemindaries 
appar jjjfe f&rir Lordships to be, from the special legislation relating to them, 
before any partition of the land, definite estates, capable of 
+ S by perception of the separate and defined rents belonging 
not within the principle and reason of the lavf 


\ contended that the rule only applied to cases 
“L^ome share of the property,; and not! to those 
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after ^p'^nTnn 0 tl Ma ^ omed . an Iaw do not seem to be agreed on this point; and 
the eoSdSon % e {, ha f J us f f Passed their Lordships need not enter upon 
^estfon t TJl t In ?,? ed) for the S reat Poetical importance of the 
?he 7 n U f 5 aVe ^ h0U P hfc xt unne cessary to express their opinion on 

the subject-matter of the gl ft, since if the hibbas are to be construed as they 

an?nuS ey ife°of th ’ J f Mgbt redec . ted u P on % the ikia^ absolute 
nfW 8 • f th t prap erfc y were not intended; and therefore the principles 

of law governing such gifts are not applicable to the transaction 1P 

n ° W ;n Ceed t0 . cons j der fche ikrars - rhe first two are 
dated on the 20th Falgoon 12o9. One is addressed by Wahid to his father 
Abdool; the other to his mother, Noorunnissa. ’ 

, from Wahid Ally to his father recites the hibba of the 19th Assin 1256 
and that his father, mother, and “half-mother” being alive full brothers and 
iW r i’l, a f d i H f f brothers and Asters might be born to him. After further reciting 

mentf for°!bpf reas ? aofhls *° Wahid, was unable to make suitable arrange- 
for their maintenance, it became incumbent on him to do so out of the 

maintain b 7 hlm 111 grft. It then contains an agreement by Wahid to 

maintain his sister Koreemunnissa and any other sisters or half-brothers to be 

SriwTivr 1 ■?- d ?. ring , th / ir "“‘r. <">4 «. 

age to allow them certain fixed stipends for maintenance. He also agreed, in case 
any full brothers should afterwards be born, that he and they, subject to such 

£rs. 5 »°X‘d e K t e / rep r ies in ^ Tk ™ foiw 

imposition. And thus I do make my brothers and sisters co-sharers in the 
proper y received by me in gift, and the profits thereof.” ^ibS^SadS 
ifwip elaring tbat dur f § 1 tb f fatfier’s life-time, the whole of the property named in 

The A am f fl 6 fath l 1S Char § 9 ’ and under bis management and control. 

, ,, ibe lkiar t0 tbe mother contains analogous dispositions by Wahid in respect 
to the property contained in her hibba of the 24th Joistee 1258 excent thaMhe 
provisions for maintenance and shares are confined to his uterine sister Koreemun- 
nissa, and any uterine brothers and sisters to be afterwards bom It also contains 
1F°™ the payment of Bs. 250 per mensem to his mother foXX 
n , , r , concludes, like that to the father, by declaring that, as loner as his * 
fiL !mj 1V ? d ’ “ell 11 lave tbe entire management of the property named fin it of 
not interfem wfth S.” ’ ^ ° f ^ budneS9 COnneeted ^with. - 1 shall 

qnrhw e A H]gh G x°w d ? not apparently dissent from the finding of the Principal 
Sudder Ameen that these ikrars were executed by Wahid They sav • “ We 

ikrar^ar^ge^uine^^ev 16 ^ 616 ^ & a & f° e °*‘ the Lower Co ™ b ^ thSe 

ntrars are genuine. They were registered when made. It is not probable thev 
remained unknown to the plaintiff until the year 1864, as we understand him m 

rounds anmrentl v 1S thnt- ai fb ' But tbey decliaed , to § ive effect to on the 
undue influence. 11 ^ * h t l6 S ° Q WaS a mmor ’ and that tbe y were obtained by 

thes/nointe .? laint nor tbe ~ distinctly raise 

tnese points. The plaint alleges that the ikrars were forged, and the only issue 

directed to these instruments is in the following terms:— “ Are the three ikrars 

deeds . Granting that the objection that the ikrars were obtained by undue 
b^dpTi?.^ 11 ^ lf i tbe Pf®^ ous proceedings had raised it, be held to be compre-' 
issuf olilbt^f W ° rd t i Valld - m the issue (although their Lordships think such an 
te hLvXXT f° b ® ? T? m ^ more pointed foim), the question does not seem 
tmhave been in fact raised before the Prmcipal Sudder Ameen, nor was it taken 

ther<ffore S Tt U wS t°I f P + P< f a £ amst bis judgment. In their Lordships’ opinion,; 
rwfi ■ ’ - n t , , ate ^ set U P tbls defence for the first time before the High 

,4#^- specially as the evidence does nqt seem to have been directed to it, .which . 
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would certainly have been the ease if the parties had originally intended to make 
it an issue in the cause. 

The disability of Wahid Ally arising from his being a minor when the first 
two ikrars were given depends on the question whether his minority is in this 
case to be determined by the Regulations of 1703. As regards the fact, it was 
admitted by the respondents’ Counsel that Wahid, when he made these ikrars, 
was fifteen, the age at which, by the general Mahomedan law, he would have been 
competent to act for himself; but they denied that he was then eighteen, and 
their Lordships are satisfied that the High Court were right in their conclusion of 
fact from the evidence that he did not reach eighteen, the age fixed for the 
minority of Mahomedan proprietors of estates paying revenue to Government by 
Reg. XXYI of 1793 s. 2, until 1261, which was subsequent to the date of the two 
ikrars. 

If it had been necessary for their Lordships to determine whether the period 
of minority was governed by this Regulation, they would be strongly disposed to 
hold that it was. In dealing with these ikrars, Wahid must be assumed to be the 
proprietor of the revenue-paying estates referred to in them ; and inasmuch as 
they contain dispositions of such estates, the period of his minority, at least for 
this purpose, would seeui to be within the policy and terms of the Regulation and 
governed by it. But this point becomes immaterial, since their Lordships are of 
opinion upon the evidence that the Principal Sudder Ameen was right in finding 
that the third ikrai, which refers to the two earlier ones, and in substance con- 
firms them, is a genuine instrument. 

. n °f denied that this ikrar, if genuine, was executed after W 7 ahid was of 

the full age of eighteen, and the most disputed, and obviously the most im- 
portant, question of fact iu the cause is, whether it is genuine, or was, as Wahid 
alleges, forged by his father. 

This ikrar bears date the 16th Aughran 1263, and was made, as before 
observed, upon the occasion of Abdool’s marriage with a third wife, Ameeroonnissa. 
After reciting the two hibbas from the father and mother, it thus refers to the two 
tenner 1 ' crars : “ d hat I, being your only son, and on account of your bavinc no 
other son, possessed of all your affections, you had, so as to prevent that any 
disputes could arise with any one in future, bestowed upon me, by your favor 
and through the execution of a deed of gift, dated the 19th Assin 1256, your 
ancestral ^emindanes specified in the schedule, and situated within the Col- 
lectorate of Zillah Dacca, viz., a 10 as. 13 gs. 1 c. 1 k. share of Pergunnah 
Noroollapore, and your 7-anna share of Pergunnah Idrakpore, situated within 
Zillah Baekergunge. Besides this, having settled upon my late mother, 
Nooruumssa Khatoon baheha, as her marriage dower, your zemindary of 
Tuppah Awalee Jahanabad situated within the Collectorate of the aforesaid 
Allah Dacca, and your talooks, etc., my mother aforesaid, as the owner thereof 
bestowed them upon mo through a deed of gift dated the 25th Joistee 1258" 

! Si i an oI m P^ession of that property, worth, in accordance’ 

te CeJ ° ’ b S f 80 ;? 00 > I did formerly give and execute, as addressed to 

my mother, the aforesaid Khatoon Saheba, separate ikrars (agreements) 
« » mot .that all the properties named in the schedule of the aforesaid deeds of 


7- 1 v; , ^ Dwuvuuw vi me aioresaici deeds oi 
P ro P? rtles should, during your lifetime, remain under your control 

am.** 

: : and pnahii 




u, , , ,7 T , — xiguu ux saie ana gut over 

TOd that, should uterine brothers to me be born, the property 
mother should be enjoyed by all of us 'in equal scares, 
gf X T " a V e siste ^ or half-brothers and sisters, to mAe monthly 
' " 1 £ iTu . 11 rec ^ es that the father had contracted a marriage 
stated to.be a lady of good family • that provision 
the former marriages by the earlier ikrars,' and 
ami daidrta' W be ' bow 'of the 
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intended marriage. It then states an agreement "by Wahid to make allowance to 
the daughters of the marriage, his half-sisters, and that, should any sons be born, 
they, his half-brothers, should enjoy the property with him in equal shares, 
adding, “ and thus I constitute my brothers and sisters sharers in the property and 
in the profits thereof.” Wahid then grants an allowance to Ameeroonnissa of 
Rs. 150 per month for her table, and Rs. 500 a year for her clothes. The ikrar 
contains a statement that the father was in possession of the property by virtue 
of the former ikrars, and concludes by declaring that it will remain in his control 
and management during his lifetime, and that neither Wahid nor his heirs should 
interfere or lay any claim thereto. 

This ikrar was registered soon after its date. It is sealed with Wahid’s seal, 
but not signed. Five witnesses, two of whom were cited by both sides, deposed 
that the seal was affixed to the ikrar by Wahid himself in their presence, and 
there is no opposing evidence. Wahid was not called to negative the personal 
execution of the ikrar attributed to him by the witnesses ; and their Lordships 
cannot but think, whilst making due allowance for the dislike of Mahomedans of 
rank to give evidence in the Courts, that it was his duty if the instrument had 
been forged to give the Judge the opportunity of hearing his own evidence. His 
not having done so naturally conduces to the belief that the witnesses who proved 
his execution of the ikrar have spoken the truth. The Principal Sudder Ameen 
gave credit to them, and the High Court, who overruled his finding, -which affirmed 
the genuineness of this ikrar, appear to rest their decision partly on the want of 
Wahid’s signature to the ikrar, but mainly on the improbability that, under the 
circumstances, he should have made the arrangement it contains. 

The signature was not necessary ; but no doubt its absence made it proper 
that the proof of the affixing of the seal should be clear and convincing. This 
evidence, it seems, was supplied ; five witnesses, to whom the Principal Sudder 
Ameen gave credit, having proved that the seal was affixed to the document in 
their presence by Wahid Ally himself. 

In considering the improbability that the son would make such an ikrar, the 
High Court seem to assume that there was at its date dissension between the 
father and the son ; but it would seem from the evidence that this did not occur 
until after the father’s marriage with Ameeroonnissa, and no proof was given that 
Wahid was opposed to this marriage. His own mother, ISToorunnissa, was then 
dead. Undoubtedly domestic quarrels afterwards arose, which led to a separation 
of the son from the fathers house, and from that time the relations of the parties 
were hostile. 

Supposing, then, the father and the son to have been on good terms at the 
date of the ikrar, there would seem to be, according to Mahometan family usage, 
and having regard to the disposition of the property under the previous hibbas 
and ikrars, nothing really unjust or improbable in the arrangement. Wahid hftd 
only one uterine sister, Fukhurunnissa, and his own mother being dead, he could 
have no more brothers or sisters of the full blood. His father’s second wife, 
Eftekhu runnissa, appears to have had no children, and it was probably thought 
she would have none. In this state of the family, it would seem just and reason- 
able that the son, who held the bulk if not all of the family property under the 
hibbas, should join in making some provision for his father’s new wife and the 
possible children of the marriage. It is true that in this ikrar he agrees to make 
his half-brothers of this marriage equal sharers with himself, whereas in the former 
ones only his brothers of the full blood were so to share ; but his mother was 
living when the former ikrars were given, and it was then possible he might have 
had uterine brothers. 

, , , Granting, however, that the arrangement in the last ikrar may have been too 
disinterested to have been altogether probable, if the property had been un~ 
-(.qu^fiopably the son’s, it does not follow Ifaat there is the same or any want of 
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probability in it when his title was only derived from the hibbas, and his father 
was still in actual possession and enjoyment of the property. 

The High Court assumes that the father really intended to denude himself of 
Ins property and to make an absolute gift of it to his son, although he had two 
wives living, and probably contemplated marrying, as he afterwards did, a third ; 
and on this assumption they regard the arrangements of the last ikrar to be 
improbable. 

Their Lordships, however, in considering the probability of its execution, are 
disposed to adopt the opinion of the Principal Sudder Ameen that an absolute 
gift was not intended, and that the transaction was either purely benamee, or, 
more probably, to be followed by a family settlement. In this view of the case 
the improbabilities relied on by the High Court vanish, and the direct evidence 
of the execution of the instrument ought to prevail 

The result of establishing the third ikrar will be to confirm and give effect to 
the two former ones, which must be construed with it. The rights of the parties 
ought, therefore, in their Lordships" opinion, to be governed by the provisions 
contained in the hibbas of the 19th Assin 1256 and the 12th Joistee 1258, and in 
the three ikrars, read and construed as a whole; and may be declared and 
enforced, if necessary, in a suit properly framed for that purpose. 

The form of the present suit does not allow of these rights being so declared 
in it. The only prayer in the plaint is to have the ikrars set aside as fabricated, 
and the plaintiff put into possession of the properties claimed with mesne profits. 
Their Lordships being of opinion that the ikrars are genuine, the prayer to set 
them aside cannot, of course, be granted, nor can the father’s possession be treated 
as wrongful, so as to justify the claim of the son to remove him from it. The 
ikrars clearly provided that the father should have the possession and control of 
the property during his life ; and any rights, therefore, which others may have 
under them to any share of the profits accruing in his lifetime could only be 
enforced in a suit charging him in the character of manager. The present suit 
which treats him as a trespasser liable to mesne profits cannot be sustained. 

For these reasons their Lordships will humbly advise Her Majesty that the 
^decree of the High Court ought to be reversed, and that of the Principal Sudder 
Ameen, which dismissed the suit except as to 8 annas share of the mother 
Hoorunnksa’s property, affirmed. 

The respondents must pay the costs of this appeal. 


The 30th January 1875. 

Present : 

V v ,Sir James W. Colvile, Sir Barnes Peacock, and Sir Koberfc P. Collier. 

'['ilffmdoo Law— Widow— lievemioners— Limitation— Daughters— Iieirship- 
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Disqualificati 

On Appeal from the High Court at Calcutta* 

Amirtolall Bose and others 
verms 

Bajoneekant Mitfcer and another. 
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° f . a deoisio ? of a Bench of the High Court (9 Weekly 
ll ^l|?i the:0aae °* suocesmon b y a reversionary heir after the death’of a 


... ^ ’rand L, S, Jackson, JJ. t decided oh the 3lst Deeemher 1862. 



.( 95 ) 


widow, who takes by inheritance from her husband, and is dispossessed, the period of limitation as 
against the reversionary heir, in the absence of fraud, is not to be reckoned from the time when he suc- 
ceeds^ to the estate; but from the time at which it would have been reckoned against the widow if she 
had lived and brought the suit. 

According to Hindoo law, the right once vested in a daughter by inheritance does not cease untd 
her death, notwithstanding she become barren, or a widow who has not borne a son. Circumstances 
that nature do not destroy a heritable right which has once vested. If two sisters, upon the death of 
their mother, together constitute their father’s heir, then upon the death of one of them, the property 
which descended to both jointly, survives to the other whose right of survivorship previously acquired by 
inheritance is not destroyed by her disqualification to inherit at that time by reason of her being a 
childless widow. 

An admission of a fact on the pleadings by implication is not an admission for any other purpose 
than that of the particular issue, and is not tantamount to proof of the fact. 

Mr. Boyne for Appellants. 

Mr. Leith , Q.C., and Mr. G. W. Arathoon for Respondents. 

Sir Barnes Peacock gave judgment as follows : — 

The respondents were plaintiffs, and the appellants defendants in the Court 
below. The plaintiff Rajoneekant Matter, as the only son of a daughter of Ram 
Nursing Bose, deceased, sued to recover a four-anna share of certain ancestral 
estates, and of certain other properties purchased with the income of the said 
estates. The plaintiff Womeschunder Roy claimed as a purchaser of a portion of 
the said share from the plaintiff Rajoneekant. His title depends upon that of 
Rajoneekant. 

The ancestral estates originally descended to Ram Nursing and his three 
brothers from their father Gokool Chunder Bose, and was held by them as an 
undivided Hindoo family. Ram Nursing Bose died in November 1824, without a 
son, leaving a widow, Soorjomoneye, and three daughters, Bindubaseenee, 
Sarodamoye, and Nitokally. Soorjomoneye, the widow, died in March 1835, and 
upon her death the heirs of Ram Nursing were Sarodamoye and Nitokally, 
two of the daughters, who were then married and likely to have sons. It may be 
taken against the plaintiff, upon his own statement, that Bindubaseenee could not 
take any interest in her father's estate, as she was a childless widow at the time 
of her mother’s death. In his plaint, page 2 of the record, he says : — 

"My elder aunt, Bindubaseenee, having become a childless widow, my grand- 
mother supported her and the other two daughters, who were both under age, and 
effected the marriages of the two unmarried daughters in due and proper time. 
On the 30 th By sack 1242, my maternal great-grandmother breathed her last, 
leaving behind her my mother and my two maternal younger aunts ” (meaning 
his mother J and his maternal younger aunt, Nitokally), “ who were under age, 
and my maternal aunt, Bindubaseenee, under the maintenance and control of my 
maternal great-uncles,” 

He then states his own title and eviction as follows : — 

u My mother attained her majority in the month of Choitro 1243, and as my 
youngest maternal aunt unfortunately became a childless widow in the year 1244, 
so the light of succession to all the aforesaid properties accrued to my mother, 
according to shasters. I was born in the year 1246; but, owing to my evil 
fortune, I was at my tender age bereaved of my mother, who breathed her last on 
the 25th Kartick 1252. Since then I, together with my maternal aunts, remained 
under the guidance of Joy Doorga Dassy, mother of Prem Ohand Bose and 
Amirtolall Bose, heirs of my maternal grand-uncle; and on their attaining 
majority, in the same house and in the same mess, and under the superintendence 
of the said persons, on the 16th Srabun 1262 I attained my majority. When I 
came to know what property I was entitled to as my grandfather’s heir, I pro- 
posed separately to realize the collections of the one-fourth share of all the real 
and personal properties left by rny maternal grandfather and grandmother, and 
mother, and of the real and personal properties, i.e talooks , etc., acquired in own name 
or benamee from the joint funds. Prem Ohand Bose, Amirtolall Bose, and Joy 
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Doorga Dassy, the principal defendants, having been instigated by the ill advice 
of wicked persons, and supported by the defendant Gooroodoss' Roy, with the 
motive of divesting me of my rights, forcibly expelled me from the joint dwelling- 
house on the 16tb Kartick 1264, and having ousted me by artifice, forcibly and 
fraudulently held possession of all the properties, and are enjoying the profits 
arising from the estate.” 

The principal defendants, in answer to the plaintiffs claim, stated (Record, 
page 6) that Ram Nursingho Bose having no male issue, and having no proba- 
bility of male issue, executed, in the year 1231, a hibanatnah, or deed of gift, 
to bis three brothers, and breathed bis last. They then proceed : — 

“The aforesaid three donees, by virtue of the said deed of gift, applied to 
the Courts to be made representatives in the cases that were then pending in 
the Court in the name of the said Ram Nursingho Bose. An istaharnamah 
(proclamation) was duly issued from the Adawlut for the appearance of any 
heir within the period of six weeks. As the maternal grandmother of the Mittre 
plaintiff was acquainted with the truth and validity of the said deed of gift, no 
objections on that head were urged by her. The hibanamah was produced’ in 
the Court by our predecessors, and testified to by them ; and the Jud^e, con- 
sidering the said deed to be genuine and proved, ordered, on tbe 22nd November 
1825, the said Ramtunoo and Ramdoyal to be made representatives in tbe place 
of the aforesaid Ram Nursingho Bose. The said representatives, agreeably to 
which, conducted the suits in the Zillah and Sudder Courts, and having retained 
possession of all the properties specified in the hibanamah, from the date of the 
said hibanamah, managed the affairs, conducted several suits before the tribunal 
of different Courts, and even in appeal to the Privy Council.” ~ 

Three issues were laid down for trial, viz . : — 

“ 1. Whether the plaintiff, Rajoneekant, as heir to a pari of the paternal 
and self-acquired properties of Ram Nursingho Bose, his grandfather (the father 
of his mother), was m possession or not ; and whether, on the ICth Kartick 1264 
B.S., the defendants dispossessed him by turning him out of doors ; and Rajonee- 
kant ought to recover possession with mesne profits or not ? 

* • "JL Wliet 1 her ’ according to the bill of sale given by Rajoneekant, both the 
plaintiffs can be entitled to possession of the property in dispute in eaual pro- 
portions or not ? r 


* ix, " Whether, according to the deed of gift of Rajonee’s maternal grand- 
lather, defendants have been holding possession ; and whether such Ion* and 
continuous possession bars the suit, and it should be dismissed or not 2 ” & 

The plaint was filed on the 9th September 1858, before the Code of Civil 
Procedure (Act VIII of 18o9), and before tbe passing of the present Limitation 

the oM law ^ qUestl0n ° f limifcation be determined according to 


~ The defendant s case is that limitation began to run from the timp nf T?«m 

.?■<* rf J-wr. held that there wS To proolof 1^1 

by the plamtitt or by his mother or maternal grandmother 
, ; , Wto* been held by a Full Bench of the High Court at Calcutta, that in the 

by f r T 6r f 0n f y h ? h : after fche death of a widow, who takes 
6 lr ° m • ier h T mnd > a ” <] 13 dispossessed, the period of limitation 
reversionary heir in the absence of fraud, is not to be reckoned 

5*® s,I 5 ceed ! estate, but from the time at which it 

i gai ou tle t wid0w if she had lived and brought 
. BSMflf&Snb ' , :I“," r _ C!Il “?der Qincterbnttr, 


, it 
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xf fii > ^ en acte< * n I JOn ^ other casesf and 
(ships that the principle of that decision is correct. If 

wid^y;. of 


lillii 





( 97 ) 


The Judge of Jessore found that there was no proof of possession by Sooi jo- 
moneye or by the plaintiff or his mother : and ho hold that limitation was a bar. 
Many of the plaintiff’s witnesses, however, deposed that Soorjomoiieye was in 


possession. The Judge of Jessore says: — 

" r “ What he {referring to the plaintiff) relies on, is the evidence of the wit- 
nesses named in the margin, who speak to his posses- 
h Hohtrn Chnnder Bose. j and ejectment. 

2. Chundee Clrarn Sing. ttr ™ J . , Al m , , , , 

3. Modoosoodun Bose. The evidence of these persons is to the effect that 


4, Tara Chand Bose. 

5. Ram Ruttun Bose. 

3. Nilmoney Bose. 

7. Krisbnokant Ohuckerbutty. 


after the death of Ram Nursingho, his widow and 
daughters, and latterly his daughter’s son, were in 
joint possession with the defendants ; that about two 


8. Shoshee Bhoosun Mullick. 

9. Sristydlmr Nundy. 

10. Issur Chunder Sing. 

11. Bungsheebuddun Bose. 

12. Ram Chmider Biswas. 

13. Kriskno Molum Sing. 

14. Ram Narain Mookerjee. 

15. Greedhur Clmekerbutty. 


years ago the plaintiff, finding that when in joint 
possession, he was burdened with an unfair share of 
the expenses, asked for a division of the shares, 
whereupon the defendants told him that he had no 
right to anything, abused him, and turned him out 
of the house. Most of* these witnesses are well 


16. Dwarkanath Mozoomdar. 

17. Gora Cband Shaba. 

18. Kassinath Shaba. 

19. Scroop Chunder Singh. 

20. Sumbhoo Chunder Biswas. 
And others, making in all 39 

witnesses. 


acquainted with the Bose family and their history. 
They live near or on the same spot. Some are to 
all appearance very respectable; nearly all give a 
connected, and some a full account of the plaintiff’s 
conditional prospects and treatment.” 

The evidence of the witnesses above referred to is 


very loose and unsatisfactory ; still their Lordships are induced by it to believe 
that Ram Nursings widow, Soorjomoneye, continued to live with her deceased 
husband’s brothers and was supported by them out of the income of the estate. 
Nothing could be more natural or consistent with the usage of Hindoo families 
than that upon her husband’s death she should continue to reside at the family 
dwelling-house as a member of the joint family. Indeed the principal defendants 
state in their answer that “ they retained their brother’s wife, the said Soorjo- 
moneye, and unmarried daughter, under their own support and guidance, and they 
effected the marriage of the unmarried daughter into a suitable family, and in* 
a proper manner.” If the widow and her daughter continued to live as members 
of the joint family, the presumption would be that they were maintained out of 
the widow’s share, which she inherited from her husband, unless it could be 
distinctly shown, which it has not been, that she received only maintenance as 
distinguished from a participation in the profits of the estate, for even if she did 
not receive her full share of the profits, limitation would not run against her in 
the same manner as if she had been actually dispossessed of her husband’s share 
of the estate. 


As regards her daughters, Sarodamoye and Niitokally, the case would bo 
different. They were married during their mother’s lifetime, and would naturally 
go to the residences of their respective husbands and become members of their 
respective families. 

The evidence is not such as to induce their Lordships to believe that either 
Sarodamoye or Nittokally, upon their mother’s death, entered into joint posses- 
sion of the estate with their father’s brothers or their representatives, or that 
during the lives of their husbands they participated in the profits of the estate. 
Nittokally, after her husband’s decease, may possibly have gone to live with her 
father’s brothers, though it is to be remarked that in the description of her place 
of residence as a defendant in the suit she is stated to be of “ Kattara, Pergunnah 
Nuldee,” which is different from that given of Binduhaseenee. It is unnecessary, 
however, to come to any conclusion in that respect as regards her. Sarodamoye 
i died" before her husband, and there is no sufficient evidence to induce their Lord- 
Wifvy ;? 7 " ' 
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ships to believe fcliafc after her marriage she continued with her father’s brothers 
as a member of an undivided Hindoo family. 

Their Lordships find that limitation began to run against the plaintiffs 
mother, Sarodamoye, and that neither she nor 'the plaintiff ever had possession, 
of any portion of his maternal grandfathers estate or of the rents or income 
thereof. But the period of limitation must be calculated according to the old 
law, and consequently the periods during winch the plaintiff and his mother 
were respectively under the disability of minority must be deducted. Deducting 
those periods, there were only eight years seven months and twenty-four days 
during which the plaintiff’s mother, and three years two months and nine days 
during which lie himself, was not under disability, even calculating the period 
of the plaintiff’s majority at the age of sixteen, and not eighteen. This would 
give only eleven years nine months and thirty-three days as the period to be 
taken against the plaintiff in calculating the time which had run against him 
at the^time when Ms suit was commenced. (See his replication, Record* page 11, 

_ The High Court reversed the finding of the Zillali Judge upon the question 
of limitation, and stated that it had not been insisted upon before them. Their 
Lordships see no reason for interfering with that decision. 

The question remains whether the plaintiff has made out his title: for he 
must recover (if at all) upon the strength of his own title, and not upon the 
weakness of that of his adversaries. 

Ihc title upon which he relied in his plaint was, that in consequence of his 
youngest maternal aunts (i.c., Nittokally’s) becoming a childless widow after the 
death of his grandmother and in the lifetime of his mother (Sarodamoy e ), all the 
property accrued to his mother, according to the shasters. But that was not so. 
I he right to inherit vested in Nittokally jointly with Sarodamoye, her sister, 
upon the death of their mother ; for at that time she and her sister Sarodamoye 
were two young married women likely to have sons: and it is clear that, according 
to the Hindoo law, the right once vested in a daughter by inheritance does not 
cease until her death, notwithstanding she become barren, or a widow who has 
not borne a son. Circumstances of that nature do not destroy a heritable right 
winch has once vested. 

This at once disposes of the claim of the plaintiff to take as heir to his grand- 
father any portion of the estate which vested in Nittokally, for she was livino- 
when the suit was commenced. It -was contended, however, that the plaintiff, as 
r at £ llfS § raQ d£Rher, succeeded upon the death of Ms mother to one moiety 
or the row-anna share which descended to his mother and Nittokally, as Nitto- 
kaity at the time of his mother’s death was a childless widow. No proof 
was given that Nittokally became a childless widow during the lifetime of 
fearoclamoye, but it was contended on behalf of the plaintiff that the fact, was 
alleged m the plaint and admitted by the answer. The statement in the 


to to, .That as my j oungest maternal aunt unfortunately became a childless widow 
year 1244 (that is April 1837), so the right of succession to all the pro- 
**? my mothe L according to the shasters.” (Record, pa<m 3 line 1 ) 
3S , ai page 7 > line S9 > of Record, par. 3. It is as follows 
statement m the plaint, that subsequent to the- death of the 
Mitter, plaintiff and her three daughters lived some in 
a ^ate of celibacy, and that all the properties left by his 
' w P on .¥? mother, it is evident that this suit, has been 

mmtiom and vindictive motive. For agrepably to the 
' though any woman, after ^ cfotaiping ^gaf^ial, 

' If nothing 

• | v* j Jjj p llll | therefore the statement ^)lb$4quent to Ms 
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maternal aunts becoming widows the right and interest to all the properties 
devolved upon his mother, is utterly false and fallacious.” 

It appears to their Lordships that there is no admission in the answer tanta- 
mount to proof of the fact that Nittokally became a childless widow during the 
lifetime ofthe plaintiff’s mother, Sarodamoye. There is a denial that Sarodamoye 
took the whole of her father’s estate in consequence of Nittokally’s becoming a 
childless widow; but no admission that at the time of Sarodamoye’s death Nitto- 
kally was a childless widow, incapable of taking by descent from her father. 
There is merely an admission by implication in the denial of the legal effect 
imputed to the fact alleged; and it has been repeatedly held that an admission of 
a fact on the pleadings by implication is not an admission for any other purpose 
than that of the particular issue, and is not tantamount to proof of the fact 
(Edmunds v. Groves, 2 Mees. & Weis., 642 ; Smith v. Martin, 9 Mees. & Weis., *>04 ; 
Robins v. Maidstone, 4 Queen’s Bench, 815) ; and it scarcely needs to bo remarked 
that the effect given in our Common Law Courts to admissions on the pleadings 
has always been greater than that given to admissions in the less technical plead- 
ings in the Courts in India. 

Their Lordships, however, would hesitate before determining the case upon 
the ground that there was no proof that Nittokally became a childless widow in 
the lifetime of her sister Sarodamoye ; for it was assumed throughout the argu- 
ment before their Lordships that such was the ease. They will, therefore, pro- 
ceed to determine the question upon the assumption that Nittokally was a childless 
widow at the time of Sarodamoye’s death. 

The question then resolves itself into this : had Sarodamoye an interest in the 
estate distinct from that of Nittokally, which upon her death descended to the 
then heirs of her father; or did she and her sister Nittokally take a joint estate 
by descent, which after Sarodamoye’s death survived to her sister Nittokally ? 
If the former was the case, then Nittokally having, during the lifetime of Saro- 
damoye, become disqualified as a childless widow to take by descent from her 
father, the plaintiff, as the son of Sarodamoye, was the next heir to her father, 
and upon his mother’s death would have taken as reversionary heir to his grand- 
father the interest which had descended to his mother, and which upon her death* 
would have descended to Nittokally as reversionary heir to her father if she had 
not at that time been disqualified ; but if Sarodamoye and her sister Nittokally, 
upon the death of their mother, together constituted their father’s heir, then upon 
the death of Sarodamoye the property which descended to the two sisters jointly 
survived to Nittokally, and her disqualification to inherit at that time did not de- 
stroy the right of survivorship which she had previously acquired by inheritance. 

There is a great analogy between the case of widows and that of daughters 
taking by inheritance, though the pretension of daughters is inferior to that of 
widows.”* 

In the ease of widows, it has been held by the Judicial Committee (see Bhug- 
wandeen Doobey v. Myna Baee, 11 Moore’s Indian Appeals, 487f) that the estate 
of two widows, who take their husband’s property by inheritance, is one estate. 
u The right of survivorship,” it is there said, “is so strong, that the survivor takes 
the whole property, to the exclusion even of daughters of the deceased widow.” 

In the case of Srimuttu Muttu Verna Raguna de Runi v. Dora-singay Tevan, 
6 Madras High Court Reports, 310, it was held that daughters, to whom as a class 
paternal property descends, take a joint interest, with rights of survivorship. 

The former case had reference to property in Benares, and the latter to 
property in Southern India. 

In the case of Boidya Nath Sett v. Durga Chum Basak, High Court of Bengal, 
Original Jurisdiction, decided on 28th Febraary 1865, it was held by Mr. Justice 

* Davabhagba, cat*; s* % par. 30, p. 193, quarto edition. ' ; 

9 W. B. ■?. 0V 23, and % Sufch, P. U B. 124. h ■ ; , 
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Morgan, after consulting Mr. Justice Shumbhoonath Pundit, a learned Hindoo 
lawyer, that in a case where two daughters succeeded, by inheritance, to their 
father’s estate, and one of them died leaving her sister, who had then become a 
childless widow, the property survived to her sister; because, like widows, the 
two daughters collectively were, in a legal sense, one heir to their father, — Vya- 
vastha Darpana, by Shamachurn Sircar (octavo ed., p. 170). Their Lordships are 
of opinion that the last-mentioned decision was correct, and that upon principle, 
as well as upon authority, the estates, upon the death of Sarodamoye, survived to 
Nittokally, though she would, at that time, have been incompetent to take by 
inheritance from her father. 

The High Court express no opinion upon that point ; they seemed, however, 
to assume that the plaintiff acquired no right by inheritance during the lives of 
his aunts; but they decided in favor of the plaintiff, upon the strength of a 
petition said to have been presented to the Court by Bindubaseenee and Nitto- 
kally, who were made defendants in the suit. 

In the Index to the Record, the petition is described as “the petition of 
Bindubaseenee, filed on the 16th April 1859,” which was more than six months 
after the filing of the plaint. The petition forms no part of the Record trans- 
mitted to Her Majesty in Council ; for in a note to the Index it is stated that the 
paper cannot be traced. An abstract of the petition is set out in the decree of 
the Zillah Judge, page 479. It is as follows : — 


“ Abstract of the Petition of Bindubaseenee Passes and others. 

“On the 16th April of the current year, that is, 1859, the said Dassec and 
Nittokally Dassee, two defendants, filed a petition, stating that they have no 
objection against the suit of the plaintiff ; that their father, Ram Nursingh Bose’s 
rights continued in the ^plaintiff, Rajoneekant, as the real heir; that their father 
did not execute any hibanamah ; and that they agreed in the said suit of the 
plaintiff, etc.” 

# The Zillah Judge, speaking of this petition, says:— “I sot no value on a 
petition said to have been filed b f these women ” (referring to Bindubaseenee and 
Nittokally), “consenting to the plaintiff’s suit. We cannot be certain who filed 
the petition, and women in this country may be easily induced to lend their 
names to anything.” 

With reference to this part of the case, the High Court says : — 

“But another objection is taken to the suit, namely, that as plaintiff’s maternal 
aunts, ^ Bindubaseenee and Nittokally, childless widows, are still living, and the 
plaintiff’s right to succeed is contingent on his surviving them, his suit is at any 
rate premature. 

“ Those two ladies have filed in the record of this case a petition, in which 
they acknowledge the plaintiff to be the rightful heir, disclaim any right of their 
own, and assent entirely to the suit. 

" £ The Judge, gratuitously as it scorns to us, declares that he sets no value on 

petition. He says, ' We cannot be certain who filed the petition, and women 
: may be easily induced to lend their names to anything/ 

yri ^We'^can find no reason for these observations. The petition appears to have 
u$ua * wa T> through a pleader duly authorised; it is not suggested 
^ad anywhere repudiated it, and we think it must be allowed 
effect of which it is capable. 

, , what is its effect ? Females are not at liberty to do or* 

have the effect of changing the course of succession, 
|eij ■the respondents contend, cannot combine to give the 
who might eventually not be :the iteghi heir, 
untenable ; a Hindoo 'widow, it has been ruled, 
consent of the ; Mxi 1 heirs, an estate of which 


inherited « 
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she is in possession under a life interest; she has also been permitted to convey 
the estate to the next heir himself. 

“ If is admitted that, by retiring from the world, or becoming byragees, they 
might immediately cause the succession to devolve on the plaintiff ; and we think 
that when the plaintiff raises a particular question of title, with the defendants, 
which clearly his aunts would be first entitled to raise, and he next after them, 
and where they expressly give up their right in his favor and assent to his suit, 
the defendants cannot be permitted to object that plaintiff is debarred from suing 
until they are, by the course of nature, out of the way. 

a We see, therefore, no difficulty in the way of a decision of this suit as at 
present constituted.” 

It appears to their Lordships that the Judges of the High Court have given 
a greater effect to this petition than that to which it is entitled. 

Admitting, for the sake of argument, that the petition having been filed in 
the suit might, without proof of the execution of a vakalutnamah by these ladies, 
or of any authority to file it, be used against the defendants Bindubaseenee and 
Nittokally as an admission by them in the suit that the plaintiff was the real 
heir, and that they 'had no defence to the suit, it appears to their Lordships that 
that is the greatest effect that could be given to the document. The petition did 
not amount to a conveyance or to a disclaimer of title, but merely to an admission 
made more than six months after the commencement of the suit, that the plaintiff 
was the real heir, and that they had no defence to offer. It is clear that an 
admission, or even a confession of judgment, by one of several defendants in a 
suit, is no evidence against another defendant. Suppose Nittokally, the real heir, 
had been barred by limitation, she could not by her admission, contrary to the 
fact, that the plaintiff was the real heir, have bound the other defendants, and 
thus have entitled the plaintiff, upon a question of limitation, to a deduction of 
the period of his minority, to which she would not have been entitled herself. 

But there was, in fact, no evidence of any authority to file the petition. If a 
vakeel professing to act for Nittokally had filed a deed purporting to have been 
executed by her before the commencement of the suit conveying the estate to the 
plaintiff, it would not have been evidence against the other defendants without 
further proof. 

The decision of their Lordships upon the first issue having disposed of the 
present suit, it is perhaps unnecessary for them to express an opinion upon the 
third issue. They think it right, however, to add that they agree with the High 
Court in the conclusion at which they have arrived, viz., that in the present suit 
the defendants have wholly failed to establish the hibba on which they rely as the 
foundation, of their title. 

Their Lordships are of opinion that the plaintiff had no right to inherit any 
portion of the estate during the life of Nittokally, and that the petition did not 
vest any such right in him. -His suit ought therefore to be dismissed, and 
dismissed against all the defendants, Including Bindubaseenee and Nittokally, 
notwithstanding the petition. Such a petition confessing the suit cannot be 
admitted as warranting a judgment against them, when upon an. investigation it 
appears that the plaintiff* was not the real heir ; nor could it justify a decree 
against them for possession and mesne profits, when there 'was no allegation in 
the plaint, nor any evidence in the cause, that they had dispossessed him. The 
only charge of dispossession was against the principal defendants, Prem Ohund 
Bose, Amirtolall, and Joy-Doorga Dassee. Their Lordships will, therefore, humbly 
advise Her Majesty that the decision of the High Court be reversed, except so far 
as it reverses the judgment of the Zillah Judge, and that the suit he dismissed. 

, , Considering that a great pari of the costs has been incurred in consequence 
of /the issues upon which the defendants have failed, and that it was necessary 
fer f |he plaintiff to get rid of the decision of the Zillah Judge, their Lordships 
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think it right to order that the parties respectively do bear their own costs in 
both the Lower Courts and of this appeal. 

The Judges of the High Court expressly declared by their decree that it was 
“ to be known that from the death of Nittokally any dispute concerning the 
inheritance by other 1 *parties was not determined by their decision. 5 ’ Their Lord- 
ships think ii right to add that they do not decide any question between 
Nittokally or Bindubaseenee and the other defendants, but merely the questions 
raised in the suit as to the rights of the plaintiff at the time when the suit was 
instituted. 


The 3rd February 1875. 

Present: 

Sir Janies W. Col vile, Sir Barnes Peacock, Sir Montague Smith, amd 
Sir Robert P. Collier. 

.Religious Endowments — Debts incurred by Shebaiis — Decrees — Fraud — 

Collusion . 


On Appeal from the High Court at Calcutta * 


Prosunno Kumari Debya and another 
versus 

Golab Chand Baboo, 

Tn a suit to sot aside two decrees, which declared that certain bond-debts, incurred by the Shebait 
of an idol, should be realized from the rents or profits of the dewuitur mehal, it was held that the High 
Court was right in holding that, in the absence of proof of fraud or collusion, it could not reopen and 
♦review those judgments. It was held also that the Privy Council, since it was not sitting in appeal to 
determine whether the conclusions of fact or of law’ on which those decrees were founded "were right or 
wrong, could properly deal only with the operation and effect of the decrees as they stood. 

Notwithstanding that property devoted to religious purposes is, as a general rule of Hindoo law, 
inalienable, it is competent for the Shebait, in his capacity as Shebait and manager, to borrow money 
for the proper expenses of keeping up worship, repairing temples, defending litigation, and other like 
objects; but the power to incur .such debts must be measured by the existing necessity for incurring 
them. And judgments obtained against a former Shebait in respect of debts so incurred are binding 
upon succeeding Shebaiis. 


Mr. Cowie, Q.0., and Mr. Romer for Appellants. 
Mr. Leith , Q.G., and Mr. Boyne for Respondent. 


Sir Montague Smith delivered the following judgment : — 
i ' ' The appellants sued in the Court of the Judge of Zillah Dacca as Shebaits of an 
; ; Mol, trailed Lukshini Narain Thakoor, to set aside two decrees, dated respectively 
, ! ::il^27th February 1852 and the 25th July 1854, obtained by the respondent 
their immediate predecessor, the Shebait Rajah Baboo; and to have the 
-property of the idol released from the attachment issued in execution 
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jteged in the plaint that the above decrees were obtained by fraud 
‘ ‘ "i an issue was framed on this charge. The Zillah Judge gave a 
| issue, from which, although somewhat ambiguous anld -obscure, 
.'(Ji iKflt he considered the charge of fraud had been sustained. 

«a appeal, came to the distabapb. and in 

-fiat this charge was uasuppcfte^ |>y ^yi evidence. 
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The learned Counsel for the appellants having admitted at the bar that he could 
not on this point successfully impeach the judgment of the High Court, it is 
unnecessary to consider it further. 

It should be observed in limine that the case does not come before their Lord- 
ships by way of appeal from the decrees sought to be impeached, but upon a fresh 
suit to set them aside. 

The facts which led to the suit in which the first of the two decrees was 
obtained, are found in the judgment of the Judge of the Civil Court of Dacca. It 
appears that Rajah Baboo, who was a man of profligate habits, having spent the 
income of the dewuttur property on his own pleasures, borrowed Rs. 4,000 from 
the respondent to defray the expenses of the worship of the idol, and of repairing 
the temple. As security for this advance he gave a bond to the respondent, and 
also a rehinama , by which he pledged the dewuttur property for the repayment 
of the borrowed money. In both securities it is stated that the money was borrowed 
for the service, of the idol and the expenses of the temple. 

The respondent brought his suit against the Shebait Rajah Baboo on these 
documents, and issues were raised and evidence gone into upon the question of 
fact, whether the money was bond fide borrowed and expended for the service of 
the idol; and also upon the questions of law, whether Rajah Baboo could pledge 
the dewuttur property for money so borrowed and expended, and whether the 
profits of it could be attached for payment of such a debt. It appears that the 
Principal Sadder Ameen. gave the respondent a decree for the debt and interest, 
but ordered the amount “ to be realized from such private property of Rajah 
Baboo as is not prevented from being sold by auction,” intimating that the question 
whether the dewuttur property could be so sold might be determined at the time 
of the execution of the decree. 

The present respondent appealed from this decision to the Zillah Judge. In 
disposing of the issue of fact, the Judge came to the conclusion that the money 
had been borrowed and expended for the service of the idol. On the other 
questions he held, first, in conformity with the opinion of the Pundit of the 
Court, that the rehinama , or specific pledge of the property, could not be 
enforced; but secondly, that a decree founded on the bond for the money m 
borrowed might be given, to be realised from the rents of the dewuttur lands. 
He accordingly so framed the decree. 

The 1 second decree now sought to be set aside was obtained in a suit instituted 
by the respondent in the Court of the Principal Sudder Ameen of Dacca, against 
Rajah Baboo, on a bond for Rs. 2,700, given by him for money which the bond 
states was borrowed for the service of the idol, part of it being to defray the 
necessary expenses of a law-suit affecting the dewuttur lands. Issues were 
framed as in the former suit, with respect to the purpose for which the money 
was borrowed, and the liability of the dewuttur property to be attached for the 
debt. These issues the Principal Sudder Ameen found in favor of the respondent, 
and decided that the debt should be paid by Rajah Baboo, or else realized from 
the profits of the dewuttur mehal. 

The above two decrees are entitled to the force due to judgments of competent 
Courts. The determination of the issues is res judicata, mi their Lordships think 
that, in the absence of proof of fraud and collusion, the High Court was right in 
holding that it could not reopen and review the judgments founded upon them. 
Nor need their Lordships now say whether the Judge in. the first case was right 
in holding upon the evidence of title before him that Rajah Baboo had no power 
to make a specific pledge of the dewuttur property, since they are not sitting in 
appeal to determine whether his conclusions of fact or of law are right or wrong. 
They can now properly deal only with the operation and effect of the decrees as 
*they stand. 

' The question, however* how far these judgments,, are binding upon the 
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appellants, the successors of Rajah Baboo, remains, and Has been argued at the 
bar. 

It was first contended that, according to the true construction of the decrees, 
they were ex facie intended to bind Rajah Baboo alone, and not succeeding 
Shobaits; but their Lordships during the argument stated that in their opinion 
the plain meaning of the decrees was that the entire debts should be realized out 
of the profits of the dewuttur lands. 

The main point for decision remains, whether these decrees can now be legally 
carried into effect, which raises the question whether the profits of dewuttur lands 
can be attached and appropriated during the incumbency of succeeding Shebaits 
by virtue of judgments obtained against a former Shebait in respect of debts 
properly and necessarily incurred by him for the service and benefit of the idol. 

It is to be observed that the question is not raised whether the lands them- 
selves could be sold under the decrees. 

. 4 here is no doubt that, as a general rule of Hindoo law, property given for the 
maintenance of religious worship and of charities connected with it is inalienable. 

n an appeal, which not long ago came before this tribunal, a question arose 
as to the validity of a grant of a mouroosee pottah at an invariable rent of dewuttur 
lauds. Lord Chelmsford, in delivering the judgment, said : — 

, The talook itself, with which these jummas were connected by tenure, was 
dedicated to the religious service of the idol. The rents constituted, therefore in 
legal contemplation, its property. The Shebait had not the legal property, but 
only the title ot manager of a religious endowment. In the exercise of that office, 
she could not alienate the property, though she might create proper derivative 
tenures and estates conformable to usage.” 

r n ^ ' i ' ln ri v i t toe having regard to the presumption arising from this state 

ol things, and other facts appearing in the evidence, held that the pottah was not, 
m fact, established. (Sea Maharanee Shibessurree Debia and others v. Mothoora- 
nafh Aehaijo, 13 Moore s I. A., 270).* 

But it is to be observed that this Committee, whilst considering that the 
grant of such a _ pottah by a Shebait would be primd facie a breach of trust 
expressed an opinion that if the grant had been affirmed by a judgment, the 
succeeding bhebaits would have been bound by it; probably for the reason that 
alter a judgment it must be assumed either that such a pottah was warranted by 
the terms of the original endowment, or by usage, or was in some way beneficial 
to the interests of the trust. It is said:— 

“. I 1 t 1 fclle de , cniCS appealed against stood unreversed, the title to hold at a fixed 
e rent would, on the pleadings, and especially on the judgments, be 
viewed as res judicata binding on the parties and those claiming under them. 5 ’ 

• r ^notwithstanding that property devoted to religious purposes is, as a rule 
JKfcr u ^ 111 th f U ' lordships’ opinion, competent for the Shebait of property 

4 <l I* tlie worship of an idol, m the capacity as Shebait and manager of the 
the 010111 ^ k ( 5. row umney for the proper expenses of keeping up 

® °' iS woi'^hip, repairing the temples or other possessions of the idol 
l^igious attacks, and other like objects. The power however 
'SSlfSitv Kf e f urcd ] f tho existing necessity for incurring them’. 

' " * ' of an ld °l 8 ostate would appear to be in this respect 
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management of the estate. The actual pressure on the estate, the danger to be 
averted, or the benefit to be conferred upon it, in the particular instance, is the 
thing to be regarded. Bat of course, if that danger arises or has arisen from any 
misconduct to which the lender is or has been a party, he cannot take advantage 
of his own wrong to support a charge in his own favor against the heir grounded 
on a necessity which his own wrong has helped to cause. Therefore the lender in 
this case, unless he is shown to have acted maid fide , will not be affected, though 
it be shown that, with better management, the estate might have been kept free 
from debt/' (See Hunooman Persaud Panday v. Mussumat Babooee Munraj 
Koonweree, 6 Moore’s I. A. 243.*) 

It is only in an ideal sense that property can be said to belong to an idol; 
and the possession and management of it must, in the nature of things, be 
entrusted to some person as, Shebait or manager. It would seem to follow that 
the person so entrusted must, of necessity, be empowered to do whatever may be 
required for the service of the idol, and for the benefit and preservation of its 
property, at least to as great a degree as the manager of an infant heir. If this 
were not so, the estate of the idol might be destroyed or wasted, and its worship 
discontinued, for want of the necessary funds to preserve and maintain them. 

Assuming, then, that a Shebait may incur debts, or borrow money for neces- 
sary purposes, in the sense above explained, it appears to he right and reasonable 
that judgments obtained against a former Shebait in respect of debts so incurred 
should be binding upon succeeding Shebaits, who, in fact, form a continuing 
representation of the idol’s property. 

If such debts, and the judgments founded on them, were not held to be thus 
binding on successors, the consequence would he that no Shebait would be able to 
obtain assistance in times of need; for, on an opposite state of the law, he might 
defeat the creditors who had afforded it, by at once transferring the property to 
other Shebaits, as was actually done in the present case by Rajah Baboo, who, 
after the decrees were obtained against him, appointed the appellants, his wile and 
nephew, Shebaits in his place. 

The above view is consistent with -what appears to have been the opinion of 
this Committee in the passage already cited from 13 Moore’s Indian Appeals, and 
with two decisions in India (J'uggut Chuncler Sein and another u Kishwanuhd and 
others, 2 Select Reports, 126; and Kishnonund Ashroon Dundy v. Nursingh Doss 
Byragee, 1 Marshall’s Reports, 485). 

Before, however, applying the principle of res judicata to judgments of this 
character, the Courts should take care to be satisfied that the decrees relied on are 
untainted by fraud or collusion, and that the necessary and proper issues were 
raised, tried, and decided in the suits which led to them. These conditions appear 
to have been fulfilled in the present case. 

It is to be observed that execution of the judgments sought to be set aside is 
decreed, afid in their Lordships’ yiew rightly, only against the rents and profits 
of the dewuttur lands. Whether the judgments have been satisfied by the profits 
already received, or whether some provision ought to be made out of such profits, 
during the pendency of the attachments, for the continuance of the worship of the 
idol, are questions not raised in this appeal. The object of the present suit is to 
have the properties released from attachment on the ground that the decrees were 
obtained by fraud, and were in no way binding on the succeeding Shebaits. In 
deciding against this claim their Lordships do not desire to prejudice the determi- 
nation of the questions above adverted to, if they should be hereafter raised. 

In the result their Lordships will humbly advise Her Majesty to affirm the 
judgment of the High Court, and to dismiss this appeal with costs. 

* IB W. K., p. 81 % footnote ; 2 Safih. l\ 0. B, 2<>. 
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The 10th February 1875. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Declaratory Decrees — Code of Civil Procedure (Act VIII of 1859), 
s. 15 — Title to Future Interests — Suits by Reversioners . 

On Appeal from the High Court at Madras . 

Strimathoo Moothoo. Yijia Ragoonadah Ranee Kolandapuree Natchiar 

and others 
versus. 

Dorasinga Tever and others. 

The Code of Civil Procedure (Act VIII of 1859), s. 35, must be construed upon the principles, and 
by the light of the decisions, of the English Courts of Equity upon the 15th & 16th Victoria, Cap. 
LXXXVI, s. 50, which is in precisely the same words, and the construction which must be put upon it 
is that a declaratory decree capnot be made unless there is a right to consequential relief capable of 
being had in the same Court, or in certain cases in some other Court. 

The mere quieting of doubtful titles is not sufficient reason for a declaratory decree ; and it appeared 
to their Lordships to have been very reasonably ruled in India, that the Court will not try questions of 
title as to future interests where neither claimant has a right to present possession, especially questions 
of title which may never arise. 

A suit by a reversioner to restrain a widow or other Hindoo female from acts oE waste, although 
lits interest during her life is future and contingent, must be brought with that object and for that 
purpose alone, and the question to be discussed would be solely between him and the widow : he could 
not, by bringing such a suit, get, as between hirn and a third party, an adjudication of title which he 
could not gel without it. 


Mr. Leith , Q.C., Mr . Norton > and Mr. F. II. Bowring for Appellants. 

Mr. Boyne and Mr. J. D. Mayne for Respondents. 

* Sir James Golvile gave judgment as follows : 

This is an appeal against the decree of the High Court of Madi:as affirming 
a decree of the Civil Judge, of which the ordering part is in these words: — “The 
Court doth order and declare that, as between the plaintiff and second defendant, 
plaintiff be declared the next in succession to the Shevagunga zemindary, that 
' plaintiff’s claim to maintenance and apartments be dismissed, and that he pay so 
much of his own costs as may be found due thereon.” There was no appeal to 
the High Court against the latter part of the decree dismissing the plaintiff’s 
claim for maintenance and apartments, and therefore that which is the subject of 
the appeal must be taken to be the declaration of the two Indian Courts that the 
plaintiff is the next 3;n succession to the Shevagunga zemindary. 

, , ■ ^ The title to this zemindary was the subject of a very long litigation, which 
f'fpi finally closed by a judgment of this tribunal in the year 1863.* The points 
• decided were, first, that the zemindary was in the nature of an impartible 
by one member of the family; secondly, that the zemindary, having 
' by the Madras Government, after an escheat, to the istixairar 

treated as his self-acquired property; thirdly, that the right 
/ Of to it was to be determined, not by any particular custom, hut by the 

: prevalent in that part of India, with only such qualificatiom 
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undivided Hindoo family, the succession to this zemindary, inasmuch as it was his 
separate self-acquired property, was to be determined by the rules which regulate 
the succession to the property of one separate in estate, and consequently, that his 
wife, daughter, and daughter’s sons were entitled to inherit it in preference of a 
brother, a brother’s son, or any more remote collateral in the male line. This last 
point had been first raised by the zemindar’s last surviving widow, Angu Muthu 
Natchiar, in a suit commenced in 1845. It was decided against her by the Judge 
of first instance in 1847. She appealed against his decree to the then Sudder 
Court of Madras, but died in 1850 before her appeal was heard. Thereupon there 
ensued a very complicated and confused litigation amongst the descendants of the 
istimirar zemindar, touching their respective titles to succeed to the right claimed 
by the deceased widow, and to prosecute her appeal. The claimants were first 
Kathama Natchiar, who is the first on the record of the present appellants, her 
sister of the whole blood, and her half sister, all of whom, seem to have been' 
daughters of the zemindar, then having or being capable of having issue; secondly, 
Sowmia Natchiar, a fourth daughter, who was a childless widow ; and thirdly, 
Moothoo Yadooga, a grandson of the istimirar zemindar by a deceased daughter, 
and, as would appear by the pedigree admitted in this cause, an elder brother of 
the present respondent, who is since dead. The final judgment of this Committee 
determined both the question of representation raised between these parties, and 
also the question of succession raised in the widow’s suit, against the person 
claiming as nearest male heir in the collateral line, of the istimirar zemindar. It 
determined these questions by a declaration in these words ; — (f We shall therefore 
humbly recommend Her Majesty to reverse the decrees and orders complained of 
by this appeal; to declare that the suit of 1856, which appears to us to have 
resulted from erroneous directions given by the Sudder Court,” 1 — that was a suit 
brought by the widow as an original suit, — “ ought to have been and ought to he 
dismissed ; and in the suit of 1845, to declare that Sowmia Natchiar and Moothoo 
Yadooga were not, nor was either of them, but that the appellant and her sisters 
were, as against the respondent, entitled to prosecute the appeal, and to recover the 
zemindary ; this declaration to be without prejudice to the rights of the appel- 
lant and her sisters inter se ” The sisters, as appears by the admitted pedigree 
in this cause, have since died. There is, indeed, a statement in Mr. Moore’s 
Report, that the}' were dead at the time when the judgment was pronounced, 
but, however that may be, it is certain that under the order of Her Majesty 
made in pursuance of that judgment, the first appellant became the zemindar 
of Shevagunga, taking it as the heir of her father next in succession to the widow. 
That having been the state of things for some years, the present respondent 
brought the suit, out of which this appeal has arisen. The first paragraph of Ms 
plaint claimed “ to recover the zemindary of Shevagunga for the plaintiff as thd 
eldest surviving male heir of the istimirar zemindar.” But this somewhat desperate 
attempt to reopen the question which had been closed by the judgment of thb 
Board was shortly afterwards abandoned, and by a subsequent proceeding ho 
withdrew the claim to any right to immediate possession, and amended his plaint 
accordingly. The plaint then went on to pray in the alternative, — “ first, to have 
a declaratory decree passed, establishing the plaintiffs right to succeed to the said 
zemindary as next heir after the death of the first defendant, and adjudging her 
to pay him Rs. 60,000 per annum for maintenance, and further declaring him 
entitled to immediate possession of a portion of the palace, No. 1, which was 
occupied and enjoyed by Ms maternal grandmother and mother during their 
lifetime; secondly, to declare him entitled to immediate management of the 
devastanams, pagodas, and choultries situated in the said zemindary, and of the 
lands bestowed on them, to receive' the honors done by the said devastanams and 
■choultries, and to conduct the affairs thereof ; thirdly, to grant to him such further 
or other relief as the nature of the cash, will admit of” The plaint then stated 



(108) - 


the title of the plaintiff, which is in effect, that inasmuch as upon the death of 
the present zemindar the persons entitled to inherit and to succeed to the 
zemind ary would, according to the ordinary course of Hindoo law, be the grand- 
sons of the iscimirar zemindar if the estate were partible, he, being the eldest of 
such grandsons, and the estate being impartible, must be taken to be, by right of 
primogeniture, the person next in succession to the zemindary. The plaint then 
raised a case of waste against the first defendant (the zemindar). After mentioning 
certain leases which are no longer the subject of dispute, it went on to say: — “The 
first defendant has not leased to the sixth defendant the punnai (cultivated by 
the owner) and kolkriam (purchased) lands belonging to the said zemindary, 
which was put in her possession by virtue of the decree of Her Majesty in 
Council, but she, notwithstanding her being a widow, has alienated, contrary to 
law, a great part of the said lands, and pledged the state jewels, and incurred 
debts so as to affect the permanent income of the zemindary.” It then stated 
some special^ grounds for coming into Court. It said : — “The first, second, third, 
fourth, and fifth defendants, and others have combined together to defraud the 
plaintiff of his right to the said zemindary, and the third, fourth, and fifth 
defendants have executed an agreement to their brother, the second defendant, 
assigning to him their interest in the said zemindary, which they pretend to have 
on the death of the first defendant. The first defendant has also executed a 
document to one Ponnoosamy Tever, whose daughter was lately married to the 
second defendant, authorising him (the said Ponnoosamy Tever) to establish the 
right alleged by the first defendant to be possessed by her son, the second 
defendant, to succeed to the zemindary after "her death, and to exercise other 
powers in prejudice to the plaintiffs’ interests in the said zemindary.” Then 
followed the case made for the relief prayed in respect of the management of the 
cliai liable institutions and for maintenance, which it is unnecessary to state in 
detail, 


The defendants to the suit appeared and set up various defences, the first and 
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tiieir mother had succeeded had cither always been or had become her stri dhanum ; 
that according to the proper course of succession it would, upon their mother’s 
death, devolve upon them, but that they had assigned and relinquished by deed 
their . rights in favor of their brother, the second defendant. Upon these 
pleadings the following issues were settled:— “1. Whether or not according to 
Hindoo Jaw petitioner is entitled to succeed to the zemindary of Shevagunga at 
the death of the present Ranee ? 2. Whether or not petitioner is entitled to 
succeed to the said zemindary at the death of the Ranee by virtue of any peculiar 
custom which obtains in that zemindary ? 3. Whether or not petitioner is 
estopped by this being ‘ res judicata’ from setting up any peculiar custom ? 4. 
Whether or not petitioner is immediately entitled to the maintenance claimed or 
mtwnteaat ' Cl ? a ‘ S s . u ?k» ur apartments in the palace, and what apartments ? 

• ?v 0r .j n< ^ Petitioner's claim to maintenance and apartments is barred by 

ifem f 'ft f 6 ‘ WhefcIier or not petitioner is entitled to the immediate 
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raised by these issues were the only questions which wete carried to the High 
Court, and that Court affirmed the decree of the Lower Court upon both points. 

Their Lordships, feeling that if the seventh issue has been improperly found 
in favor of the plaintiff, and this is a case in which a declaratory decree ought 
not to be given at all, it would be wholly unnecessary for them to discuss the 
first issue, have in the first instance confined the argument to the first of these 
questions, and now proceed to give judgment upon it. 

They at first conceived that the power of the Courts in India to make a 
merely declaratory decree was admitted to rest upon the loth Section of the Code 
of Civil Procedure, the effect of which has been so much discussed. Mr. Doyne, 
however, raised some question as to that, and suggested that the power was 
possessed by the Courts in the mofussil before the Code of Procedure was passed, 
and had not been taken away thereby. No authority which establishes the first 
of these propositions was cited ; and their Lordships conceive that if the Legisla- 
ture had intended to continue to those Courts the general power of making 
declarators (if they ever possessed such a power), it would not hate introduced 
this Clause into the Code of Procedure, which* if a limited construction is to be 
put upon it, clearly implies that any decree made in excess of the power thereby 
conferred would be objectionable, the words of the Section being : — No suit shall 
be open to objection on the ground that a merely declaratory decree or order is 
sought thereby, and it shall be lawful for the Civil Courts to make binding 
declarations of right without granting consequential relief.” Nor does any Court 
in India since the passing of the Code seem to have considered that it had the 
power of making declaratory decrees independently of that Clause. 

The point, therefore, to be determined upon this appeal is, what is the true 
construction and effect to be given to that Clause. It has been broadly urged at 
the bar that the discretion given to the Courts is absolute, or at least controlled 
only by those reasonable considerations upon which Courts of justice may be pre- 
sumed to act in the particular case brought before them ; and that in every case 
in which they think fit to make a declaratory decree under that Clause they are 
competent to do so, subject of course to having the exercise of their discretion 
controlled by the Appellate Court in cases in which the latter may think there are 
sufficient grounds for interfering with a discretion which the Legislature has vested 
in the Lower Court. On the other hand, it is contended that the Clause must 
be construed upon the principles and by the light of the decisions of the English 
Courts of Equity, upon the 50th Section of the 15th and IGth Victoria, Cap. 86, 
which is in precisely the same words, and that the true limitation of the power of 
the Courts is that a declaratory decree is not to be made unless there is a right to 
consequential relief, which* although not asked for, might, if asked for, have been 
given. 

We have been referred to a vast number of authorities, some to show what 
has beto the construction given to this Clause in the Presidency of Bengal, some 
to show what construction has been given to it in the Presidency of Bombay, and 
§orae to show that a contrary construction has been put upon it in the Presidency 
of Madras. We have also been referred to three decisions of this tribunal, which, if 
clear and explicit on the point, are of course binding, upon us. Their Lordships 
think it will be sufficient as to the Indian cases to say that although the cases in 
Bengal are not uniform, and some of the Judges there have occasionally used 
expressions which imply that the Courts have a wide discretion in this matter, 
still the balance of authority is in favor of the limited construction which the 
appellants would put upon the Clause. Ih Bombay that seeras to be even more 
decidedly the case, although the Bombay decisions to which we have been referred 
are not so numerous as those of the Courts in Bengal. It is obvious that an 
enactment which is intended to apply to all the Courts in India, and which is 
also a modem enactment, ought to receive the same construction in all those 
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Courts, and that no inconsistent course of practice should be allowed to sprum up 
in any of the Presidencies. That construction must be governed by the deciSons 
of this Board, and their Lordships in the course of the argument intimated an 
opinion that the thre<> decisions which have been cited do in fact admit the 
authority and binding force of the decisions in England, and establish that with 
such slight qualifications as may be required by the different circumstances of 
India and the different constitution of the Courts in that country, the application 
oi the Clause is to be governed by the same principles as those upon which the 
Court of Chancery proceeds. 

. ,J n tlie of these cases (that of Sreenarayan Mittro, decided on the 
loth"- January 18/3), there is a distinct reference to the case of Rook v. Lord 
Kensington. The learned Judge who delivered the judgment of this Committee 
said • lb has been held that under the 15th and 16th Victoria, Cap. 86, s. 50 a 
declaratory decree cannot be made unless plaintiff would bo entitled to conse- 
quential relief if he asked for it. (Rook v. Lord Kensington, 2 K. and J., 756 ) 
b. K Act VIII of 1859, is in similar terns. The plaintiff, upon the facts so 
round, is not entitled to any relief against the defendant. It has been shown 
that, treating the documents as mere agreements between the plaintiff and the 
lather of the child, the plaintiff could have no right to maintain the present suit” 
Pie no doubt afterwards observed "It is not a matter of absolute right to obtain 
a declaratory decree. It is discretionary with the -Court to grant it or not, and 
m every case the Court must exercise a sound judgment as to whether it is 
reasonable or not under all the circumstances of the case to grant the relief praved 
for. _ It appeal's, however, to tbeir Lordships that that paragraph is far from 
claiming an unlimited discretion. The earlier part of the judgment shows that 

word P s 0 rRook im T ted 1 b K th? e f stniet 1 5on , P u <! «P<m an enactment in the similar 
words m Kook ?;. Lord Kensington, and what follows is merely to the effect that 

,^ ases ™ wjfch some consequential relief might, if prayed, have been 
granted, it would still be a matter of discretion whether the Court should make a 
mere declaration in the particular case. 

The next case was that which has been shortly called the ease of Fv? Ali 
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and there, upon the merits of the question being tried, failed to establish his right 
to enhance. 

The most recent case is that of the Rajah of Pachete, decided on the 15th* 
December 1874 The judgment then delivered contains this passage : — “ Their 
Lordships do not think it necessary to determine whether or not the High Court 
were right in the conclusion they came to as to the proof or the rebuttal of proof 
of the bromuttur tenure, because in their Lordships’ opinion the judgment 
dismissing the suit is maintainable on totally different grounds. This is in 
* substance a suit for a declaration of title, and it is a suit to set aside, not any 
deed nor any act, but a mere allegation of the defendants that they had a certain 
tenure. In their Lordships’ view, such a suit is not maintainable.” After giving 
the words of the Clause, the judgment proceeds: — “A similar Clause in this 
country has been held to give a right of obtaining a declaration of title only in 
those cases where the Court could have granted relief if relief had been prayed 
for; and that doctrine has been applied to this Clause in the Indian Act, Now 
applying that test, in their Lordships’ opinion this suit is not maintainable. The 
Rajah was not entitled to relief in the shape of an order giving him possession, 
inasmuch as he was in receipt of the rents and profits, and he sought for and 
could obtain no other description of possession than that which he had.” There 
is really no conflict between this decision and that which had been ruled in the 
case of Fyz Ali. In the case of Fyz Adi the plaintiff sought to establish the 
zemindary title, which was properly triable in the Zillah Court, in order that on 
the title thereby established he might bring a fresh enhancement suit in the 
Revenue Court. In this case of the Rajah of Pachete the zemindary title was 
admitted by all the defendants upon the proceedings : and the question which the 
Rajah sought to conclude by a declarator was that within liis zemindary there 
was no such bromuttur tenure as that which some of the defendants alleged to 
exist in limitation of the right to enhance, which as a zemindar he would pre- 
sumably have. In short, he wished to get a declaration, the effect of which 
would be to prevent the fair trial in the Revenue Court of the very question to 
be tried there — viz., the question whether lie as zemindar was entitled to enhance 
the rents of his tenants or not. 

It seems to their Lordships that these three cases do all more or less affirm 
that the Indian enactment is to be construed as the English Courts have construed 
the similar provision in the English Statute, but inasmuch as this question has 
been so fully discussed at the bar, and there treated as not concluded by those 
decisions, and as it is desirable to have an authoritative decision upon it, their 
Lordships think it right to say that if these three cases had not been decided, and 
if the question were before them as res Integra , they would come to the above- 
mentioned conclusion, and I will state as shortly as I can the reasons upon which 
they would do so. 

it is clear that very shortly after the passing of the English Statute, in fact 
m the course of the following year, the construction of its 50t3t Section came in 
question in the Court of Chancery. The first decision of Vice -Chancellor 
Wood, which is reported in the Appendix to the tenth volume of Flare’s Reports, 
no doubt states somewhat broadly the discretionary power of the Court to make 
declarators under that enactment, but in the two other cases which were decided 
a month or two afterwards — namely, the case of Greenwood v. Sutherland, and 
Garliek v. Lawson — the learned Vice-Chancellor receded from that, and held that 
the powers of the Court were not so enlarged by the statute as to enable him to 
make any declaration touching future interests during the life of a tenant for life. 
In the case of Garliek v. Lawson he said ' * Now a declaration in the lifetime 
of the tenant for life with regard to the interests of the parties entitled in 
, reversion could not have been made In a cause at the time that statute passed, 
•• * 23 w. loose,* n mu. \ ■ 




( 112 ) ' 

an«l therefore coukl not have been made on a special case. Then came the new 
Act,, which merely said that a suit should not bo open to objection on the around 
that a merely declaratory decree or order was sought. It enabled the^Oourt 
m its discretion, where it should appear to ho necessary for the administration of 
an estate, or to the relief to which a plaintiff might be entitled to make a decree 
notwithstanding it should be merely declaratory. But this was not a ease in 
which it was necessary to do so.” 

The question next came before Vice-Chancellor Kindersley in Jackson v 
lumley. At the close of his elaborate j udgment on the particular ease, the learned 
Judge says X am of opinion that this question cannot be litigated ; that the 
representative of a deceased lessee cannot file a bill against the lessor to litigate 
the question whether, m the event of a breach of a covenant taking place the 

IfT l° U i Id haVe a , nght founded u P° n ifc < aud 1 may observe that the last branch 
of the Section is not unimportant. It says ‘ It shall be lawful for the Court to 
binding declarations of right, without granting consequential relief.’ That 
to lm ply it contemplates a case in which the Court is capable of 
giving consequential relief. Here there is not merely no consequential relief 
asked, but none is capable of being given.” 1 euei 

In the case of Rook v. Lord Kensington, Vice-Chancellor Wood also nnt fho 
M,me construction upon the words of the Clause. He said The form of that 
Section of the statute implies that there is a consequential relief which might be 

£“*V? eacb C rfVT^ en th e right has been so declared, but that the parties are 
at to lie compelled to ask for that relief, and they may satisfy themselves bv 
simply asKing a declaration of right, and not pursuing the matte/further.” 7 

' v wST-T nTC - f terwards b .Y the case of Lady Langdale 

Whetw+wu the moro important, because there, as here, the question was 
whether the Clause empowered the Court to declare future interests Lord Justice 

aa against the general course and practice of the Court to do this ; that that had 

«tSil to S d a ll?T T' n «"= P«rti» to state i«“l 

whiVh h»,1 L?; tb 9°, U c t; a , nd then he Proceeded to deal with the argument 
the 1 5th sb l i je ^ rc J lul b to the effect that under the more recent statute 

ahli S a Ibth V.ctom, Cap. 86, that power was given. He says— “Some 

d™ fromihe Slf *?“,*"*/ tbe case also attempted to be 

nienTof Zn diction A ctl ^ f th and 16th Vicfco ™> Cap. 86, the improve- 

rqii V r- , n -^ ct > bat I take the same view of that enactment as the Vice 

exSl i°: s d raich l a :; e fc ? en ^ 5“ - 

the CoirttoTlLi^m, rf - lght m f y be made, but “erely enables 
which according to th» K following up the declarations by tbe directions 

them ” Tim-or. It ° r ° ° ld | ) r actlce , would have been necessarily consequent upon 

^ iTeSTt SdS? 18 f° f 6 ° M P«^ ^uld\aveC 

0f , India? It appears that 

Spring ot the Code of Piocedure, it had been extended to India bv ■ 
i e loth Section of which is in precisely the same words ns the 
d may remark that some of those who sat in the Supreme 
-anxious that when an English Statute 
* h ° uld H so extended in precisely, ihe' same 
might have on questions of construction, the ad- 
fcbat : lt should not be open toCounselto make 
of the. two i^atetepl ; In this instance ’ 
l \ ; v A ‘"sV. * : 1 . 


bejfe 

exteadMfifri 

words 
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Sf Indian 1 ’ 5?®" Up °? by tbo ^lature, and not long after 
Kolff lk q Passed, the question of its construction appears to have come 

before the Supreme Court in the cause of Sreemutty Rajcoomaree See” 

fcf unon^h! 1 R IlC r ( Boul 1 nois, Reports). That Court was bound to 

which deiR wVh g +v aUt l °5 ltleS ’ and accordingly that portion of its judgment 
which dealt with this question is m these words “ One argument which has 

^Yf:fi y 8 rtrti7 pOTt i of i] t s v i cw> is founjcd ° n the secti ° n ° f 

A v. t VX 01 . [ h .- . But t]iat enactment only removes the obicction to the suit 

relief ^t iravoruntouch’d^h 16 ^ 1 ^ a . doc | aK dd° n of right without a consequential 

nterest^ in T ft XS f ° ? b j! e ? faw tbat uia 7 consist ™ the want of sufficient 
interest m the plaintiff to maintain such a suit, or in the absence of mortal 

showth”t^ • f t nd th 4 CaS T cited ^ Mr - Advocate-General, 

show that the Gouits at home, neither under the similar Section in the English 

Statute, nor under Sir George Turner’s Act, will exercise their d£reSf in 

declaring rights where the parties principally affected are not before them ” The 

EncL C h te A d ct Wer A tbe ,^ sc ® w hi°h had then been decided on the construction of the 

£ the Court thlS decmon 1 sho i w f ^at the construction which had obtained 

Calcutta 6 f Ch y WaS ado P ted and aeted upon by the Supreme Court of 

Then came Act VIII of 1859, or the Code of Procedure, in framing which 

to embodv it hi ttTI«v fit t0 piC V Ut ?/ Acfc Vd of 1854 the 19th Section, and 
to embodj it m the very same words m the new Code. It seems to their Lord- 

i n’th p U qJn aSOn rt 1 t 1° su P] X)Se that the Legislature did not mean to use the words 
m the sense which by judicial construction they had been obtained A^ain if k 
to_ be observed that when the Supreme Court of Calcutta ceased to exist* and the 
mi^wP° Ur > WaS . cr . ea< f d > the Charter of the new Court required that Court to be 

SupremrCotrr iS Unli Ur H dlC f 0n principles which had governed the 

supreme Oouit. Unless, therefore, the limited construction put upon the Clause 

^L S irr C0 , U,t ”, P” 5 ™ 1 ™ *11 tlm Courts of ESa, w. SS 

Hioh a»ni in b oni d .,!r C “ S ; 0, ‘ U “ “ me WOTd8 * ro *° be interpreted by the 
ilign Court m one sense when it is exercising its original jurisdiction or sitting 

wheJ a f de ° ree mad ® ’f der a at jurisdiction, and in a different sens!- 

Leidslature has hlth^ aPP f al a 1 } lofussil G(juvt > and further tliat the 
he KsUtuie has by the same form of words intended to make one law for the 

mofussil Courts, and another for those of the Presidency towns. 

be put mmTt^Cki 0 ^’ *° th< ? L . ordl ? hi P s > that the construction which must 

= srsgi z 225*^23^^5 st zzt 

1 hy c t: i L c r:?^ z s ir other Gourt - They admit the 

to he^bserved P ihrt t0 ^ r°+[ Se of decision in the Presidency of Madras, it is 
construction d In the earlier cases decided there adopted the English 
declamtoJv doored ' w the . Jud | es who Maimed a wider discretion as to making 
exkt iSffia the r> assigned as a reason for its exercise, that there does not 
wi iti ! po wei of entertaining a suit to perpetuate testimony. That 

pertiate^mt in n? P 7 u* case > iQ wl ‘iich there is no testimony to per- 

petuate, but in no caso is it a satisfactory reason. The proper remedy for such a 

Itreannot ^ * 11 ^ Ss an ^ oATeOalre 

struction frem S iu puttm § an °™®eous construction, or a different con- 
has no refeZ^S Tlf p . re f lls T f °*hcr parte of India, upon a statute which 

^es thaf the cJrtfrt ^ 11 may be observed farfc her upon the Madras 
a^es that the Courts there do not appear really to have claimed as Mr Dovna 

The iuXmenfof Chtef dds ^ etion in mi *ing declaratory decrees.. 

Erf // lathis very ease, certainly does not go so 

Tt kas been decided by this Court that the rule of the Equity, ■ 
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Courts in England is not applicable to declaratory suits here, and it is now settled 

a ° bl ^ S nT a declaration of title, is maintainable 

£fWniw C10!1 l the , °? de f f Givd Pr ocedure, although no consequential 
lelief he grantable upon the declaration, if a good ground for seeking the protec- 

S, °T SU ?u - a ^ 18 S S Wn \° exisfc -” What 1 have already said on the mrt of 
then Loidships snows that they dissent from that position ; but still the very 
proposition admits that there must be some special ground “ for seeking the 

dnsto^whiVh T l a SU1 r” th 1 en . refers to tlie last decided case, and tlrncon- 
t dl ' a T S fl ' 0m the dec , lsl0n is this “ To ' su PP° r fc such a suit there 
Sd™ ST * haV ® b !f n ™ act done which had worked or was likely to cause 
itholfh»rT pr i )U f Ce t0 the P lai ^, iff ’ s alleged title, and in the present case 
Lounl wh LfS? Jhun he proceeds to consider the special 

f, , > / ^ 11C ^ ® xl st in this case. Mr. J ustice Holloway ^oes further and savs 

re^thmfttie Toff °f dou + ! ,tful . titl . es ^ ould be a sufficient reason and a better 
IS nnon in f aben ? tl0n x s having been made. The principle so stated, if 
one rm?v f c | 00 . r ^he determination of future interests whenever 

tSTteri t0 t link 1 de ? 1 r t ble , that a dis P ute as to title which might at any 
time alter waids crop up, should be detennined by a declarator. ^ 

Having said thus much on the construction of the Act, their Lord shins will 
now deal with the arguments which have been addressed to them to show that 

Tt‘£“ d - , f iCt ““ “ ° !th ° enactment 

Sfto InainteSL? P T? TT ? blch 1* 18 desirable fco observe is that of the 

nZ be tmated T if ^ 18 ^ to sa * that tbe suifc must 

now do ti cated as it the claim to maintenance had never been nut -fm-wiWI 
lero has been a final adjudication between tbe parties as to the rio-ht to main' 
tenance. It was held by the Lower Court that, even if the SaintTff Tori 
unquestionably the next in succession to the zemindary, he would W no rTht 

tl»t 2SE th7]H^„“ " the zcmi “ dar ' * nd ’ th ™ ™ ”» TP«1 

,, , Ik wdl bo convenient to consider next the grounds which the Hmh Court of 
eonsklered sufficient to justify the declaration. The Chid 
i‘i| ' It appears that the first defendant favoring the second defendant’s 

St“»d«„TlT “V" <W<*« to the plaintiff! 

secourl i d a power of attorney to him, for the purpose of assisting the 

after her dllth ThifSth of tbe f min dary, and withhold possession 

1 ^ i * t ilh ’ without reference to the other acts alleged is sufficient tn 

n 7oZTZtTr™ ti0a °? h0StM y towards tbe PlaSSd thefe^ «£ 

mtenmi Sll “f^ to the Pontiffs 4it is the probable, if not 

S?S32i t£ 2&SE? US Ifc appeai * t0 their Lordships that 

" At, to imTacli Wif t b °i d T - Un f er 14 wbicb the Pontiff would have a 

iSt - ’s&ts&xz 

SSfefe" IS"' 1 "’* 9 ” 1 ”. SdfffromSS E*" < P " Sml <,U ° S “°° : 


Wtt 

■wlda*; 


' < if;"; 


■m*m~ *iwl 3 KTT? irwm see ™£ t0 im P eac b that act, and to 
fflgL Hn ,Z dw B0t Pro^dge any question of that kind which may 

tit ^’ P ri-T 0 r“ a ? e,J i r ted his judgment broadly ol 
‘ ^Fonf thT ! UCh ? elr L'fdsbips think is a ground far too 
' l i ° * possibly justify the dedamtidn- im this 

l ° fi ^be statute, it appears: to .have 

that the Court will jmt, :%qi4itibfts tof .title 
|gcjaimant Ima 

l i ib.ti tl 





especially questions of title which, like the present, may never arise, (See 
Pranputty Ivoer, mother and guardian of infant Isreenundun v. Lall Futteh 
Bahadoor, 8 Sevestre, 277.*) 

A further question is raised by the pleadings, which was hardly adverted to in 
the argument, — namely, the title set up by the sisters and the grant of their 
interest to the second defendant ; but that cannot give the plaintiff a right of 
action in this case if it does not otherwise exist. That transaction cannot affect 
the interests of the plaintiff; if these ladies would have no title against him they 
cannot have given a better title than they had themselves to the second defend- 
ant^ It, at most, raises another point to he determined, should the title to this 
ze mindary come/ on the death of the existing zemindar, to be properly litigated 
between the plaintiff and the second defendant. 

The point which, though not adverted to in the judgment of the High Court, 
has been mainly pressed upon their Lordships by the learned Counsel for the 
respondents, is, that the plaint originally made a case of waste, that it was 
necessary that the right of the plaintiff as nearest reversioner should be ascer- 
tained in order to support such a suit, and that if the suit had been tried out as it 
was at first framed, there would have been a ease for consequential relief. The 
course the case took was that when it came before the Judge for the settlement of 
issues, he thought that the question of waste ought not to be tried in this suit, 
There was afterwards an application made to him to frame an additional issue, 
which he rejected ; and the reasons for his coming to that conclusion are given at 
page 11. They are the following : — “ At the settlement of issues the Court was of 
opinion that the question of alienation of the revenues of the zemxndary was not 
one which had any place in the present suit, which should be confined as much as 
possible to the real object in view, which is to ascertain whether or not plaintiff 
is the proper person to succeed to the zemindary at the death of the Ranee. At 
present plaintiff* has no title either in possession or expectancy, and until he has 
established his right as remainderman, he is not in a position to question anything 
that may be done in regard to the disposal of the property by the present pro- 
prietor. Moreover, it would be impossible to frame an issue on this point, when 
the property said to be alienated is not distinctly specified, and when the parties # 
who must necessarily be in possession are not parties to the suit. It is not con- 
tended that these alienations can operate beyond the lifetime of the present 
Ranee, and therefore if plaintiff is successful in establishing his right to succession, 
he will have ample opportunity in future of preventing injury to the property. If, 
on the other hand, he is unsuccessful, the disposition of the property is a matter 
with which he has no concern.” The plaintiff appears to have acquiesced in this 
interlocutory order. If he had thought it had improperly affected his case, he 
might have raised before the Appellate Court the question of its propriety, under 
the Section of the Code which enables him to do so, and that question would then 
have been regularly before us. Considering the frame of the suit, their Lordships 
do not think the order was improper or unreasonable. 

The arguments now under consideration are founded on the right of a 
reversioner to bring a suit to restrain a widow or other Hindoo female in posses- 
sion from acts of waste, although his interest during her life is future and con- 
tingent. Suits of that kind form a very special class, and have been entertained 
by the Courts ex necesetiafe rei . It seems, however, to their Lordships that if 
such a suit as that is brought, it must be brought by the reversioner with that 
object and for that ’purpose alone, and that the question to be discussed is solely 
between him and the widow; that he cannot by bringing such a suit get, as 
between him and a third party, an adjudication of title which he could not get 
, without it. Here if the plaintiff had brought his suit to restrain the widow from 
! acts of waste* he might, no doubt, halve had to prove, not merely the acts of waste 

* 2 Hay T $ iBqjofrty 608. 
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alleged. but a title sufficient to give him a locus standi in Court Their Lord- 
ships are not prepared to say that by showing that he was a grandson of the 
istimirai zemindar, although a doubtful question might thereafter arise between 
him and the second defendant as to which should succeed to the zemindarv he 
won d not have established a sufficient locus standi against the widow, and the 
ligit to have hex acts of waste restrained for the protection of the estate This 
however, would not necessarily give him a right to bring the second defendant 
into Court m order to obtain a final adjudication of title against him 

it appears, therefore, to their Lordships that even if the plaintiff had proved 
acts of waste against the widow, which he has not done, that would not have 

given him a right as against the second defendant to have the question which 
arises between them determined by a declarator. question wmcii 

,.3® these Sounds, their Lordships think that both the Courts below have 
come to a wrong conclusion upon the seventh issue; and holding that thev 
conceive it would be improper for them to intimate any opinion as to the correct 

sr c«xftt e i, v ^;r n % d in 

i sue. consequently it will be their Lordships duty humblv to advise TTov 
Majesty on the finding upon the seventh issue, to dismiss the suit of the respon 
dent, but without prejudice to any question of title to the zemindarv which 1m 

40 r? °\f he “ » f «» <S dStat £ 

, unciai. VVe think that as he brought a suit which he ouo-bt not in 
appeal! 6 ’ 10 P&y th& C ° Sfe ° f the suit in the Indian Courts and those of this 


The 12th February 1875. 

Present: 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith 
and Sir Robert P. Collier. 

Enhancement of Rent— Dependent Taloohs — Peg. VIII of 170*1 
s. 51— Met X of 1859 ss. 15 & 17. J 

On Appeal from the High Court at Calcutta.* 

Hurronath Roy and others 
versus 

G^biad Ch under Dutl 

£ app^ after nofe 

rent admittedly never having varied, the defendant^ promoted from S’ ° , thou # ht t3wt the 
?P? a. lo Plaintiff appealed to the Privy Council nlc-Eu™ omnl ? enhancement under Act X of 
having rights of occupancy, were liable to enhancement unde? s 17 Up0il l ° h tlle Tent » of ^yots 

■ttlOfese^wtaaceB therein mentioned. enhancement by Beg. VIII of 1793 s. El, except under 

1 • MW ini 


^~^ter blc ■* at a ^ ^ch f a 

of^toeSuSjor Oourtonsafhid' d^i 0 ° k ’i « 
gfe and a decree of 18to cLSd Writer 

S "Strvrl Pli £»*!■»» TT -1 , * 

xb,66,. 
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^Eb^ST 0 ^ aCCOrdingl ^ ** ^y^The^e 1 ^ 

plSffon wl , T ! the issues were first fixed after hearing the 

sr P sfT?» *^s £ b r '“ 

S^^SSOTTS 3S^3=^JiShs^ 

te t! ™w De “ mb ,“ 1S “ lively, which S 

thefe that fh^ infc A f t i The Collector proceeds: — It is distinctly laid down 

£S“e iS IS h?7 P .Th m ‘ y be e “ h , Mlee,<J by the pknHffX 

J^i.^u«ia®£jis? £ s 3 

^1=P0“- s SSSlSBS 

E?Jtf tL ^ the ar S« might he confined to this point and havY^ 
of a! X o/TsoO X° n dlTr f ° pini0n tliafc> lmder the provisions* of s. 15 
decked accordingly ^ pr ° tected from ^l—ment, and they 

of Ks. 8,346-14*4 without s^linent? 

to be xecorded in the name of the late Baboo Nil CVmmT p« j /it n 9 s\ 

srif 1“ ‘“iv j"™- «« «£. °« wi?™ te'Spri " 

2 S iSSS* “‘ d * 0f lald ' “ nJ afto deduction of 1011 bKS 

£) a n^roflsiopf S h ”‘“ (jncultoable), khal khonduck (ditched 
rate wa. 2sSSatlc Momlf? “‘ ° “?“? *? tbe Piling petguunah 

itd^?i^s^/ 0 “th &sje* sf md , by ( f - 

pote of getting from you from the w5? P X 

ISSSl 0 } s 

**•»■»* -id hoodahg, with j&J of the ‘J^T 5& o ? * ? 

tatessiftent thefeof at the prevailing mtmuuJh T-fw' ^uf Oomedpore, by 

m m<* the plaintiff LetcSSTtt'S in , I F& 
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defendants possession an excess of land on a deficient jumma and that the 
productive powers of that land have increased. 

Those are grounds, though not accurately expressed, upon which the rents 
of ryots having rights of occupancy are liable to enhancement under s 17 
Act X of 1859, but they are not applicable to a dependent talook like 'the 
present, winch was created before the decennial settlement Talooks of that 
description are protected by s. 51 Reg. VIII of 1793 from enhancement except 
under the circumstances therein mentioned: see also Res. XLIV of IVqo _ J 7 
The decree of the Collector, therefore, could not be supported even if the 

l ent °1 T tt fiSh Were liable fco enhancement under the provisions of s 51 of 
Keg. VLLI of 1793. ' 

. . It may however, be well to consider whether the High Court was rio-ht 

m holding that the defendant was by s. 15 of Act X of 1859 protected from 
enhancement m any case and upon any grounds. S. 15 savs .—“ No dependent 
^ ° d ?> , or , ot “ er P e3 'Son possessing a permanent transferable interest in land 
intermediate between the proprietor of an estate and the ryots, who in the 
provinces of Bengal, Bohar, Orissa, and Benares, holds his talook or tenure 

a lease) afc a , fixed rent which has not been 

changed fiom the time of the permanent settlement, shall be liable to any 
enhancement of such rent, anything in s. 51 R e°\ VIII of 179 s * or in amr laZ 

mu!t\on V* 7 ; notwithstanding.” ° To bring the ^se wfth\f tC SecS ^ 
must hold his tenure otherwise than under a terminable lease, and he must 
a so hold at a fixed rent, which has not been changed from the time of tlio 
permanent settlement. It should be remarked that s 15 does not render liable 
of jKn^ nf ( e “ enfc dependent talookdars, who were exempted by s. 51 Reg. VIII 

who’ undef IT 11 am0n " sfc ofchers > dependent talookdars 

hancement . 1 F ° ViS10nS ° f that Secfclon > ^ght otherwise be liable to en- 

Now the first question is, did the defendant in this case hold at a 

“t” from *»• *> 

• m e s dc f , H f m * 16 l n ? senfc suifc - the zemindar on the 

i •• owner of the talook on the other, have been put in evidence 

l«ll ThatTa^ a° lb Z i fP°; tanfc t0 refer is that of the 30 th May 

loLi, jjiat was a suit brought by Raiender Dob i ^ 

agamst amongst other defendants, Kishen Mohfn sfne^ee who derivet hS 

of thtsupremTcottof * pa f hase a ^ a sale in execution of a decree 

, . supreme Court of Calcutta m the month of Srabnn 1 90*7 ™ri , n 

•**, ! The 

idfnrA ^ f i the Co } 1 ^ be revised, 

be declared as atopeifont in 

j^c^eforfe ik wm . decision. * of 
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"Sa?S,Ute e S CiviI , Co " rt i «?» *>v. 

that the annellwt wJw E J \ ■’ be reverse<i and set aside; and 

aforesaid do nwriliS b + f” PJJ* and mai ntained in possession of the turuf 

in accordance Sto/T™ \T-5 *? tbe . r « s P ondent Kishen Mohim Banerjee, 
wliirt™ „ amount ]aid down m the tahoot of the decennial settle- 

pp 32 NS P the nt r d A° pay to ^ f ™ zemindar.” (See Record, 

SnlLtSL SeTtopiyto 1 W “* " iia ‘ h » drf “ ; 

on th^ltth P ?f ^ ^ ^ y f r 18U * a suit was commenced 

{ 8 { 2 r ^ tbe tllen “mindavs, Petumher Ghose and Kishen 
Mohun Banerjee, against Mohes Chunder Deb Roy, minor son of Raiender Deb 

of zilki? &? fc f Ra “ ender Deb E °y- guardian of the above minor in the Court 

of tent nZ thtVolWd C ° Ve 7 r*' ^f 12 ’ a %ed to be due for arrears 

“bind Deb Roy^eytenf 

^, a i^ll A.D. by a decision of the Judges of the Provincial Court the ta looks 

S aeXftonhr^f ‘,f ?rt r « I* — Ks 

i7 i c n a , T °* t a * oiesaic l the defendants had possession, and when we 
S?‘ Jd ^fr°mth em the sum aforesaid, being the jumma as per tahoot whilh 

o a ?“ d Sl£S t] offfirsa 

thehefendants a sum of if 

miscellaneous. suit in the Zillah Court for the recovery of the rent at t e itfet 

5the d 3 e Sr2U e l8?rSt^ S appears f r th 1 deCTeeof thrLddScott 

23rd December 1ST ? '? ? PpoarS from the said deeree that on the 

.fliii - I T . 81S the , actm g Judge of the Zillah Court, on all the around s 

' dated the 30th Mav ’ Tsi l “ f CC °f ianc ? wi f the decision of the Provincial Court, 

decreed and L 5 w 7 referred to > ordered,-" that the said suit be 

the sum rf d R?t4’ h s 8 defe “? antS 7 er $ \° pa J to tbe plaintiffs year by year* 
tne sum oi Its. 9^68-8 as the rents of the said talook * The defendant nw 

ferred an appeal to the Provincial Court, and that Court in accordance wffh 

a judgment of an appointed Judge of the Court that tL fonner o^er of the 

Smmfo r f e Rs ^ 8 of 'iVi 6 , decenn ^ ^ment, made over the talook at a yea rty 

if Zillah Jessore, dated the 1C 23rd° December ^1813^he d reve° n f ^’7 f udg t 
that the costs of both Courts be be ZTX ^onLZ^ “* ^ 

sum of Rs 7 681 ” TU +i Xlng lfc ’ afl f r deductl0n of improper abwabs, at the 
iff 4 7 ! then P roceed •' “ lu the opinion of this Court, after 
examination of those two documents, they are held to be unworthv of credit m- 

d n m ™J ffl °i d by tb ° pJaintiff bein S alleged to he a docu- 
Govemmrntiffi^faid 0 ^^^ doe ® not be “ tbe signature or initials of any 
initial® Af +X* nn’ “-d, although on the second document there appears to be the 

CSfd id rtSf 8 "“V? h!a .™ men Jn'cd m TeiSI 

Sltnif n/; tlierofore “ f tb »se document's appear sufficient to determine 
of jumma on the tahoots of the settlement of that year. In shor“the 
; ; i T . J^ mma ° © disputed talooks^as alleged fcy both parties, has uot been' 
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proved by them before this Court : and the decision of +r. A P™, • • , r , 

the amount it maintains for those talooks hv rUnniiv, , vincial Court as to 

should, be confirmed, as the Tot l re - ?eetm f tbe cla ™ of the plaintiffs 

those talooks between them; under those eircSanceffor thp m ° UIlt ° f j umma of 
an end to quarrels and disputes between + 1 ™ +• ces > . r tb e purpose of putting 

for a very long time, thari fem tr ^l j , 6 !’ ba T e been instituted 
the new one, about the jumma of the dismited ^ fa t utl ? n tb ® old suit and of 
Court. The order of th l Court is that thf 1 m f , th ® ZlUah a * d ™ this 
aceordmg to pergunnah rates and in aonnr 1 ma ° f -^ a ?, ob Comedpore be fixed 
s. 8 Reg V of 1812 ” N 0 f fb«f ' accorda f e , ™th the rules laid down in 

bemg a d»p»te between the SST to wh!? “‘"T 1 but ‘ ha ‘ there 
jumma, it shall be fixed appaJuA to , at was tiie amount of the 
that it ought to he paid according to n f ergun . nal1 rat es, ete. They thought 
ascertain what was the actual amount If theXnt ra ] tes ’ becau f e the .Y could not 
rent or fix by their decree the amount in h* -T? ’ but tbey dld not assess the 
the rent to be enhanced? The suit wt, l?*? % arrears 5 nor did they order 
rent but a miscellaneous suit for recovering amars^ThisC 86 °L enh , anci ^ the 
pointed out m a former case of Gopal Lafi * which Jf- Committee has already 
there is a great distinction between a suit in f Clted in argument, that 

They there say : — “ Their Lord d-d * r en . iance a suit to recover arrears 
diff/tont troral »„it to ™ th f * «"» to enhance is ££ 
It is founded entirely upon different mineinl^ rat ® fi»d, and that 

be no bar to plead that all anS£ a«SSt I a ^ f 1 ’ enb aneement it will 
, The zemindar acting upon that deeSn °T^ 1 W beeQ P aid ” 
brought a suit to enhance the rent. We have no^the ' ‘S" C ° U / fc ; 1 Subsef i uen % 
we have a reference to it in the 99 n( i ^ r « deCTee of Court, but 

Sudder Court, of the 11th December 18fin tj of n tbe P rmted decisions of the 
brought to enhance the rents of Talonk n i ie Court says : ■“ This suit was 

and pergunnah rates, on the averment that thS^A ? P T & giv . en measui "ement 
tenure, comprised in the plaintiff V +m.„ fc * sai d talook constituted an under- 
Mahomedshahee, purchased bvbim o+ G ° ani , 1 ? ,s and P )ur gundas share of Turuf 
• -in Equity of th; P %p; a me & ftTtfbe held by of the MasS 
not under a sale for arrears of revenue but in oxnr ^r Ved ( thlit lfc was purchased, 
proceed to state what the different contrnHn execufcl0n °£ a decree. Then they 

tins conclusion:— “As then it is etident that nt* ^ ey £ nally eome to 

chased the right of Issurehunder th? 5 “ Goblnd Cjmnder Butt, who pur- 
regarded as talookdar of the entire turuf nf^ 60 PJ°P rietor > is entitled to be 
p eaded that notice of enllaLTmont haf hL ^ “1 as is nowhew 
plaintiffs favor givino- him th» „„+i “ as been served upon him, the decree in 

serving the notice required by the kT ThXrf ^ T't b ° sub -> ect to Pontiff’s 
the peculiar circumstances of the case* merelv R « ^ therefore ’ wiU > under 

Sf ht to «« after proper servicXfXotice on%t ® reCOgmtl . on of Pontiffs 
they used the word “assess” in«w b - v ? e P ro P er parties.” Probablv 
■ ^.plaintiff had a right to enlace upon T* “ tend6d to dec] are that 

4^mon had been pronounced nri a ^ r n ^ rvice proper notice. After that 

Court 

mtiticm md it is objected in Court 'that if th P dr % e i tbrou S h the present 

the power to ass^ iho eon WiS ° f the year 1821 Pers on 

/ to obtain on such reassessment of rt° W ar j s ^ s ’ "?hat rates is the 

» the Sadder Court in the yeXlS] S X been UI ^ d 

his right for *3 fche fo ™®*^er 


iVM f h^d his right for ZZZt &r i lm ’ m 

^,341 ; 2 goth, f: Q u Ei nU ' ' ' ‘ 
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“f *“■ 7 - m K consequently, 

remain in pe'sLst, Z the jZl Wto 7^ ™, t4* » 

son now asks that an enhancement t Jl’l, i T1 t 7 ^ 7: ~ Mr - Fter- 
with the increase oranted in th* a c e ^F ee< ^. In onr decision in accordance 
had merely decided^that the nlai-nf iff* ^n’ ? UI i°dgment is, that as the Court 
notices o/the after service of the necessary 
enhancement which will have to be fiSd F esenfc 5 contention as to the amount of 
mentioned, belong to S wxth other rates as above 

mentioned upon the tenanttwHlrti nr aft ® r 1 sei ^ lt * e of the notices above 
fore, the Cou P rt tie dtree There “ 
entitled to enhance but refused to fori A* fn ^ , dee J ar€ ; d _ that tlie plaintiff was 

^apisSsSSSaSiSs se 

Effsrss lS«S s ^r » |« 2L£S= 

(Record, p. 47). In his plaint ?n ae ^f ov 'l le , dged by the tal ookdar 

Rajender Deb Roy that after his float) m l * b ? * a '°°k was the talook of 

possession by right’ of hiherttence ! ^ < 5™ der R( F, ^ing come into 

t» ,»y ». the turn of Be. 7,825-4-SJ as to 

^Sw^ l ^syir u ” 

tile eemifwUtli p?ah t‘,tw tLftf 7 tT° &r a,Te “> »“™« d b > 

?=ESS~lStt»«s;sss 

M.pig^ 

that the talook was held at o to 7 A v ^ 01 l^oy s * 16, to prove 

from the time of the permanent settlement ^L^rent w^not'cT W * bail f? d 
decree of 1821, for whether nVl.t nr ! rent was not changed by the 

decree that the iumma should ho fivori f ^ mo ?^ amounted to a declaratory 
construction ^t^t tyfte dSS to ^ 

enhance. The rent never was 1 ™ i ff i 18 °°’ ^ tbe P Ia ^ffwas entitled to 

Besides, there is the statement' in' the juLSTof SfmS? ^ ver ^ as enhanced, 
had admittedly never varied, ^ b 0 H^gh Court that the rent 

anoa«% k p“a& MM by^To of ?" ffer 01 ;“ nd < !r S’*" 1 Chowdtay and 

dppsai, to their nrdsMps aS St J ,?““T 1878 - » 

decided hefo re Act X, te rtW, hi S “op^S 

1 ; 2 Sutk. P. C, B, 7,%* 
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The state of the laiv then was that he could defend himself by showing an ancient 
tenure going back twelve years before the decennial settlement; but he made no 
case of the kind He made a case of mokurruree tenure established by pottahs 
in 1824.’ The fact that those pottahs were created in 1824, long since the time 
of the permanent settlement, rebutted the presumption that the tenure had been 
held from the time of the permanent settlement. 

Our attention has been called by the learned Counsel for the appellant to the 
following paragraph in the judgment in that case “ In their Lordships’ opinion 
the defendant did establish that the rent at which the taloolc was held had not 
been changed for a period of twenty years before the commencement of this suit, 
and that he thereby cast upon the plaintiff the burden of showing ‘the contrary’ 
(in the words of the Act), or that the rent bad been fixed at some later period; 
and their Lordships are of opinion that the plaintiff has succeeded in proving that 
which was cast upon him to prove.” But that opinion merely goes to the effect 
that proof that the pottahs were created subsequently to the permanent settle- 
ment rebutted the presumption created by the 16th section of Act X of 1859, 
that the tenure had been held at a uniform rent from the time of the permanent 
settlement. 

It should be remarked that a rent may be a fixed rent though liable under 
certain conditions to be enhanced. That position is fully borne out by s. 15 
Act X of 1859. The Section does not merely say that the tenures therein 
described shall not be liable to enhancement “if held at a fixed rent,” but “if 
held at a fixed rent which has not been changed from the time of the permanent 
settlement.” If the mere fact of holding at a fixed rent was a bar to enhancement, 
the Section would have been unnecessary. The term “ fixed rent ” in that Section 
cannot mean a rent so permanently fixed that it cannot be enhanced under any 
circumstances. J 

It is unnecessary to determine what would have been the effect of the decrees 
of 1821 and 1860, so long as they were unreversed, if Act X of 1859 had not been 
passed. Their Lordships concur entirely with the High Court that the effect of 
those decrees did not put the plaintiffs in a better position than other landlords 
who, previously to the passing of Act X, had a good right to enhance, but whose 
light, if not exercised from the time of the permanent settlement, was taken awav 
by the 15th Section of that Act. J 

Upon the whole, their Lordships are of opinion that the High Court came to 
a correct conclusion in holding that the rent was not liable to enhancement, and 
they will humbly recommend Her Majesty that the decree of the High Court be 
affirmed, and the appeal dismissed with costs. 

. T hei' e is another appeal which was consolidated with this. The recommenda- 
tion to Her Majesty will be the same in both cases. 

The appellants will pay the costs of both appeals. 


< *v . '■»>, i< i > \ 


The ISth February 1875. 

_ , ^ _ Present: 

■ I s iplfe# Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

• " '(’H-.S’i'llit'ai ' Sir Bobert P. Collier. . ' ' 

ic^fr-Bena/mee Act VIII of 1859 s. 260 — Prvrtdpdt a/nd 
'■ A&Mt—Execution Sale. ■ 

J 1 >•' : f High Court at Gatmtta.f f 


fib v; ' 
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s % ■ 




> decided on December 18m 



' Lokhee Narain Roy Chowdliry and others 

verms 

• Kallypuddo Bandopadhya and others* 

SH§il^ 

ao-aimfcB^lnTnlw 11 ^ 4 h ? ‘p® Widowand two sons of Ishm Chunder Banerjee 
against Baboo Lokhee Narain Roy, to recover possession of a nine annas share of 

the zemmdaree called Kishenpoora. The case set up in the plaint was that the 

nine annas had been purchased at an auction sale held in execution of a decree 

ratTnf 1 aga i nst a ady ? f tbe na “ e of Monmoheenee Dabea, and that the certifi- 
cate of pui chase was given to Ishan Chunder ; and it is alleged that Lokhee 

possession of the nine annas subsequently to the 
de ' i Pi dcfe ? ce T a , s thafc Isllan Chunder was the manager of 
twun w and purchased the nine annas benamee for him. It appears 
that MnPf l Naram 18 h A msolf tho owner of seven annas of the zemindartSf and 
fwafhrli een< ; e W T P owner, for life only, of the other nine annas; and that 
it was her life interest which was sold. It would seem also that Lokhee Narain 
claims the reversionary interest after Monmoheenee’s death in those nine annas. 
The Judge m settling the issues refused to lay down any issue upon tho 

of tk Fulf bS l W Tr‘ iS ° r n0t ’ in C0DSe fi uanc ® of a decision 

or the tui Bench of the High Court of Calcutta* which had determined that it 

could not be shown against the holder of a certificate of sale under an execution 

that he purchased benamee for another, whether the suit brought by any 

Section ofthfcidP % such holder himself as plaintiff. 7 The 

bect3 on ol the Code of Civil Procedure upon which the question turned is s 2 GO 

a^ainrt\wi,ifi?d hCa1 ^ t0 th& f lestion are these:— “And any suit brought 
a amst the certified purchaser on the ground that a purchase was made on behalf 

of any person not the certified purchaser, though by agreement the namTof the 

in wS TronPth ’ “ b % dl ™ ed wi . th costs ” I* was held by this Committee 
“? m the , cas ? referred to,— the case of Mussamut Buhuns Kowur v 

r-r.n*+ ^rP ort ® d m t| lc 14 th Moore, p. 496, f that this Section should be 

consti uecl strictly and literally, and was applicable only to a suit brought against 
the certified purchaser to assert the benamee title ag/inst him, that the statute 
did not make benamee purchases illegal, and that the real owner for whom the 
abtatfd WaS i T Pr ’ ? m P. os f ssion > and ^ that possession had been honestly 

that lm w^ 1 ®! defend !' SUlt brou ? ht b y the holder of the certificate and show 
that he was the apparent owner only and a mere trustee. However these issues 

, % d before the case had been decided on appeal, the Judge of course felt 

"FiSt^I the f? 1 ? °/- be fuJ1 C ° Urt and se ttkd the following issues only ; _ 
hirst, is the defendant in possession of the disputed share of the zemindaree 

X1 f de I aircam . s t a «ces which amount to a transfer to him of the title which the 

m>? n ctn S the n nkin^ n ffi' / made , by Ishan Chundor Banerjee) ? If 

'{ C ^ n plaintiffs obtain the relief sought for, and. if in possession under 

defcndant ’ s Possession be disturbed ?" P The Judge adds 

purebMed~the !fe P ^ Up b / th , e defendant > that the plaintiff’s father had 
purchased the property in question benamee for defendant’s benefit, and with his 

paoney, was not allowed under the Full Bench Ruling of 12th November 1868.” 

- f f a n ut ? a , lu ” s Kowur »• Beharee tall, it was stated in the judgment 

Of the High Court thafc if the certified purchaser was really benameedarf or a 

+‘;v * nW.R.BVB.lfi. t.48W, E;J57; 2 SutU. F. 0. R. C75. 
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trustee for another person, and after the certificate of sale did some fresh act to 
put the real purchaser into possession, that might operate as a transfer of the 
property to hum They say:— ,f If a person who has gained a title by limitation 
waives that title m favor of the real owner, and gives up possession to him as the 
rightful owner, such act would probably be held to amount to a waiver of the 
right which he had gained by limitation, and to confer it upon the real owner, 
in Jake manner, if a benameedar should acknowledge the purchase to have been 
made benamee, and waive the right conferred upon him by ss. 259 and 260 and 
give up possession to the real purchaser as the rightful owner, such act would 
probably amount to a transfer of the title as well as of the possession to the real 
purchaser. This passage in the judgment was the authority under which the 
d udge laid down the two issues. It is obvious that in the decision of those issues 
it becomes material to inquire under what circumstances possession was given by 
one party to the other, and whether by reason of the antecedent relation between 
the parties it was meant to operate as a transfer of the property. Therefore the 
i elation of the parties, whether they really were benameedar and beneficial owners 
was very proper to be enquired into and tried upon the issue in fact laid down; 

fhe TiS ? ? ° f the ^urtof Cuttack, having taken evidence as to 

the sale and the circumstances under which it was made, proceeded to tove his 
opinion upon the question whether the purchase was made by Ishan Chunder on 
his own behalf, or as the manager and on behalf of Lokhee Narain 

d<3al ° fe 7^ ene , e Y as given upon that question, but the learned Judge 
seems to have rested his decision entirely upon two witnesses, and resting his 

beerr a I P bv£C H T he r me t0 the conclusion that the purchased 

teen made by Ishan Chunder on his own account and with bis own funds. He 
says It is proved from the evidence of two of the most trustworthy of their 

beltof S ^ * 0f T 1 n Ir p Iiat i-T e g en< tomen, wIl ose evidence is entitled to the fullest 
belief, Kame Lall Pundit and Baboo Mohun Porsad Roy, that the purchase of 

'Tv by ““ Chunder on hi, own aloonn^d 
VI tii his own funds. Iheir Lordships will refer to that evidence nresentlv hut 

^ t0 the learned Judge has drawn too broad a con clusioif from 

the facts whicn they proved. On the case coming before the Htoh Court the 
i udges spemed to think that it was unnecessary to go into theSacts Thev 
thought themselves bound by the decision of the full Court and that thev could 

sal/did no* amount to ?***“? t0 concluslon tbat what was done after the 

N axato The1?todLl+ ST*? ° f *?,* P ro P ert y fr ® tohan Chunder to Lokhee 
ntaram. then judgment proceeds on those short grounds. 

was toe rllZS/nf T Stands f R is °P en for their Lordships to consider what 
was ,™ e real s ^ fc the case between these parties and whether or rm this 

SSr WaS made by Ishajl Chundor ou Ms own aceount , or on behalf of Lokhee 

t0 r C i n P Iaec what was the relation between the parties 

n faul f rAAn mdeed 38 n °i denied, that Ishan Chunder had been for a period of 
ag f ei ' ° f thl f Lokhee Narain, and had the posses- 

L K A or i° f & 1 0rne afc . least of his funds. It seems that a month only 

iS&p-bonf a TWK d Rs : 4 { 400 to this lady Monmoheeuel 

iSff that the bond CS wa l 0Wn name > but it is admitted 

flii-Waff-mi . al , fchou gP taken m his own name, was in respedt of 

M aon - ey ’ a? that he Md the b ° nd w&tf of, 

]- b o toaasaction of this sd^foptmi 
to Have been m diftieulties. A creditor obtained a 
a ® ale execution, ofher: lift-interest 
^ ara, to held the .other seven in his ■ 
“■-**«** in the j It would' be a 
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very proper tiling for his general manager, to look after that sale and see, whether 
he could make an advantageous purchase for him. 

It seems to be a fair conclusion from the evidence that Ishan Ohunder had no 
express instructions previous to the sale from Lokhee Narain to purchase these 
nine annas for him. But these facts are proved, that Russool, who was an agent, 
or acting at that time as an agent, of Lokhee Narain, was a bidder for these nine 
annas, and had bid Rs. 2,200 for the property.. At that stage, when he had given 
that bidding which was the last of four, somebody suggested to him that he ought 
not to hid for the zemindar, but that Ishan Chunder, the manager, was the proper 
person to purchase the property for Lokhee Narain. Accordingly, the evidence is 
that Ishan Chunder was called into the room, the state of the biddings made 
known to him, and then he made upon the last bidding of Russool the small 
advance of Rs. 2, If the witnesses are believed, he took the bidding out of 
Russoofs hands, who was professing to act for Lokhee Narain, saying at the time, 
or shortly after, that he purchased for Lokhee Narain. No doubt, that depends 
upon the credit due to the witnesses, but there are circumstances in the case 
which corroborate them. There is the undoubted relation in which Ishan Chunder 
stood to the zemindar ; the facts, also, that Russool bid no more, and the very 
small advance upon his previous bidding, seem to show that there was an under- 
standing between the two agents, otherwise it is very unlikely that that small 
advance should have stopped the biddings, and that the property should have 
been knocked down at that point. 

But not only do the circumstances attending the bidding at the sale give 
corroboration to the story, but the subsequent conduct of Ishan Chunder is incon- 
sistent with his having purchased on his own account, and is entirely consistent 
with the view that ho purchased on behalf of the zemindar for whom he was 
acting as manager. The possession is one of the real facts in the case about which 
there can be little dispute. It is not pretended that Ishan Chunder or his sons 
after his death obtained anything more than formal possession by the officer of 
the Court. They obtained that formal possession. How did they lose it? They 
assert in their plaint, and for a purpose, that Lokhee Narain took forcible posses- 
sion. There is not the slightest evidence of it, and it is conceded now that nothing 
like forcible possession was or could be taken. But what is proved is this, — by two 
ryots who appear to have no interest one way or the other, — that they went to Ishan 
Chunder, hearing that he was the auction purchaser, to pay their rents. One of 
them says lie went to him in the first place and was told by him to go to Lokhee 
Narain and pay it. The other says that he went first of all to Lokhee Narain, 
who told him that Ishan Chunder was the auction purchaser. He went to him, 
and Ishan Chunder said, It is true I am the auction purchaser, but the rents are 
payable to Lokhee Narain. There is beyond that the fact that Lokhee Narain 
received the rents from those two ryots, and therefore was in possession so far as 
possession can bo obtained of property which is in the hands of ryots. 

He also paid the Government revenue. The petitions he presented to the 
Collector have been relied upon by the plaintiffs as showing that he did not then 
put forward his own title. He made no allusion to it in either of the petitions, 
and in the second petition he put forward Ishan Chunder as the owner of the 
property. It is perfectly well known to be a common practice in India where 
property is in the name of a man, although not the true owner, that all the pro- 
ceedings as far as the Government is concerned take place in his name. All that 
Lokhee Narain then wanted to do was to pay the Government revenue, so that 
the estate should be in no danger of being forfeited. Their Lordships think that 
np very strong inference can be drawn against him from the fact that in the, 
petition he states the title according to what it ostensibly was. It is stated by 
several witnesses that before Ishan Chunder left Cuttack to go to Calcutta, ha 
' promised Lokhee Narain to give him a kobala for the property, saying “ There. 
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is no immediate haste about it; you are in possession; it shall be done when I 
return.” He went to Calcutta and died there. His sons returned to Cuttack, and 
then made a claim to the property upon the ground that Ishan Chunder had’pur- 
ehased it for himself and out of his own funds. The question havino- arisen the 
parties very sensibly called a punchayet to decide the matter between them,’ and 
three or four respectable persons appear to have assembled and to have heard the 
whole case. They came to the conclusion that Lokhee Narain ought to have the 
estate, but they. also appear to have thought that Ishan Chunder had not funds in 
Ins hands sufficient to pay the purchase money unless he had realized Monmo- 
heonees bond. Probably, the amount was not immediately available, and they 
directed that the bond should he given up by the sons to Lokhee Narain, havino- 
no doubt that it was a benamee transaction, and that the sons should convey the 
nine annas to the zemindar, on his paying Rs. 2,800, whieh is the purchase money 
and interest with a small sum for profit, the sons having contended that their 
father bought m order to sell again at a profit. 

Now it is as well at this point to refer to the evidence of Kanie Lall, the 
pundit, on which the Judge of Cuttack relied for the conclusion to whieh he came 
f ha witnesses Before the arrival of the plaintiffs from Calcutta, Lokhee 
Narain Roy Chowdhry said that the zemmdaree of Kishenpoora had been pur- 
chased benamee m the name of Ishan Baboo, on which I replied that we shall 
know this when the son of Ishan Laboo arrives from Calcutta. Afterwards, when 
Kaliypuddo the i said I son of Ishan, came from Calcutta, he was one day called to the 
presence of Lokhee Narain Roy Chowdhry, and he said that the said zemindaree 
LT t? 7 ? f f he1 -’ and 7 a P rofit were allowed to him, he would execute 

Bicn, t0 °^ pl T C °i m “/ h ° U ff at tbe time; ” several Persons, mentioning 

t,’ P resGnt - 1 Jo uot recollect who besides these were present. The 

Baboo (Ishan) had requested me and Shodanund Mohapatter and Mokoond Rersad 
J to take care of ha property Wove ho left.” Tkesl two persons, So 

pundit, vteus to take possession and manage Ishan Gli under’s property in his 
absence. It might be expected that they would receive rent and pav the 
Lqvernment revenue if the estate had really belonged to Ishan Chunder. He goes 
on -- After his death, according to a letter written by liis son Kaliypuddo wo 
con mued to take care of his property. We were assembled there with the object 
the ™ nfyf a TwT ™ res l ,ect of this Kishenpoora zemmdaree.” He says 
TTTT ° f . botl1 l )artlos w f' e present, and goes on thus --“We arranged 
TTT Nar f n wa f P f W the purchase money, together with interest from 

the date of purchase at the rate of 1 per cent, per mensem. Kaliypuddo said 
that he would take a profit of Rs. 1,000 and the Chowdhry said Twill ffivo 
TT tT 4 0)1 tbat Kab yp udd ° - said 5 a >at he would consider and give^is 
T aarlj m0I T g - This was wliat Passed on that occasion. At the 

S nexfdTthe S Ch Set ?f ment the Chowdhry said tliat he would P a y Ks. 2,80(1 

“ Clowd } u 'y serrt me a sum of money, hut I did not count how 
“ ^ However, there is no doubt the money was sent. Then it appears that 

hSiddf T intlr ?ated that in consequence of some advice be had received from 
il toSicL T Re°f er W1 Sf J Shodanund Mohapatter, states the 

Mfe pfK snn't H !i yS: -V i be aiTan gement was to the effect that 
Sff' together with the stamp for the kobala, was deposited 
,, Jm Kaliypuddo and Shamapuddo should execute a kobala” 

of the punchayet is really consistent with the case of Lokhee 
t0 th ? conclusion that Ishan Chunder had not 
to pay the purchase money, but they thought that 

If T’ **£ they accordin gIy made an award, that 

»0||i,ers the purchase money, allowing, probably 
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Lordshi P?> fc 1 herefore > upon whole matter, think that although Ishan 
w +w f b ?Y e hac no P revious instructions to purchase from Lokhee Narain, 
Zf+Jj * ? US “^ a S er f nd finding himself at this sale he purchased for him, 

fifLk l mg s *°PP ed Eusso ,°l, who was there before him bidding for the zemindar, 
m that operation. It would be contrary to equity to allow a man who steps in 

rShT U +? eS the Ch f ac i er of a P rinci P al agent, and deposes another whowas 
/ a ° tm g as agent, afterwards to turn round and say, I' purchased the estate 

fn JZhi 6 rr 1 ^ h nu t0 \ myh : elf ’ and t0 obtain a profit out of the estate he had 
+M? ™ ?'i IshaQ C1 T dei ; lllmself does not appear to have intended to act in 

- s manner, because, as already observed, he gave possession of the estate to the 
zemindar, by directing the tenants to pay their rents 'to him, and does not appear 
™*f fered m any manner inconsistent with the character he took upon 
limiself at the sale —the character of a manager for the zemindar, 

circumstances, their Lordships think that the judgments of the 

Ww-AAn ' +w m + 0t H SU fi ai , ned l bufc they are anxious that the whole question 
between these parties should be determined without further litigation. In their 

view, the parties having agreed to submit to the award of arbitrators, it is right 

WiT^i 6 m at lf , th ® estate is maintained in the zemindar Lokhee Narain’s 
nancis, lie should pay to the representatives of Ishan Chunder the Rs. 2,800 which 

inlAVA«i S° rS th0 T U S bt vSf ^ pr ° per Sum t0 be paid t0 them > together with 
T t ^ 01 )- It. is difficult to fix the precise date from which the interest 

* ^ P ei F lordships think it is equitable the respondents should 

Es l oos n fr?, re f/° r f X ^f a - s C \ p ? r centum per annum, making the sum of 
tht ;™ 1 mt f est \ Their Lordships are desirous to secure the execution of 
ta, 7 at m langement, and they will therefore humbly recommend Her Majesty to 
tbe de crees below, and to direct that in case the appellant pays into Court 

rS S1X A n °/! hS the S T ofdls - S - 808 ( bein S the Ks- 2,800 and interest thereon 
as aforesaid) the respondents be at liberty to take such sum out of Court upon 
executing a kobala of the property to tbe appellant, the stamp of which is to be 
FulLifi a- appell f nt ’ and that upon such payment into Court being made, 
b ® d i s ™; sse d,a n d the respondents do pay to the appellant the costs of the 
litigation in India and of this appeal. 

dil , a l t m * be appellant does not pay the above amount into Court, the 
S.li ®? d of t th ? said six months be dismissed, but in that case, without any 
older as to the costs m India or of this appeal, and without prejudice to the right 
of the respondents to retain the certificate of sale, and to take such proceedings as 
tiiey may he advised to recover any moneys due to them from the appellant in 
respect of the purchase of the said property or otherwise. 


The 26th February 1875. 

Present : 

Sir James W. Colvile, Sir Montague E. Smith, and Sir Robert P. Collier. 

Claim to Debuttur Land — Form of Plaint — Agreement — 
Presumption of Fraud . 

On Appeal from the High Court at Calcutta f 

Radha Mohtui Mundul and others 
verms 

Jadoomonee Dossee. 
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A suit was brought by a Hindoo widow to recover her share, as heiress to her husband in certain 
family property of which she claimed a portion in her absolute right, aud a portion as one of the joint 
shcbaifcs of certain idols. Among other properties plaintiff claimed one-fifth share in, a talook not as a 
debut tur property, but, in right of her husband, as her absolute property. The first Court found that 
this share was the property of a certain idol, and held that she had not maintained the allegation in 
her plaint, and even if entitled to it in her right of joint shebait, she could not recover in that capacity 
as she had not framed her plaint in that way and had not sued as shebait. The Privy Council held the 
H]gh Court to be right m treating this objection as one rather of form than of substance, and in nivhm 
the relief prayed for. ■ b b 

The defendants hiivin;' pleaded that certain Government paper in whieli plaintiff claimed a share, 
had been appropriated by a memorandum of agreement, to the service of an idol, and the agreement 
was substantiated by very strong evidence and shown to hnve been acted upon by all the parties 
Sj y i ' iv y Ooancil held that it could not be set aside as a colorable transaction having no 
validity, merely upon the suggestion that the amount set aside was exorbitant, and that there mio-ht 
possibly have been an intention to defraud widows and others. * ,nt 

Mr. Leith, Q.C., and Mr. Boyne for Appellants. 

Sir Robert Collier delivered the following judgment: — 

This was a suit brought by the widow of one of sis sons of one Nurronarain 
to recover the share which she was entitled to as heiress of her husband in certain 
family property, and she claimed a portion of that property in her absolute rivht, 
and a portion as one of the joint shebaits of certain idols, that latter property 
being debuttur property. Her share became a fifth instead of a sixth by a family 
arrangement, whereby the share of one of the brothers had been extinguished. 
Her case came in the first instance before the Judge of the Twenty-four Pero-un- 
nahs; that judgment, together with the judgment of the High Court, and^the 
course which the case has taken, make it unnecessary to refer to a oreat number 
of issues. and of statements and a great deal of evidence in the case. & That Judo-e 
decided in her favor with respect to a certain port! on of the real property and a 
certain portion of the personal property, and so far there is no question with 
respect to his decision. With respect to her claim to the debuttur property he 
decided m her favor as to a portion of it, namely, a fifth share of Government 
papers for the sum. of Rs. 14,000. He decided that she was entitled to a fifth 
share of those securities, and to retain them in her hands ; but that inasmuch as 
they were debuttur property, she was not competent to waste the same either by 
gift, sale, or in any other way. Upon the question — which was one of the main 
questions in the cause, raised between the parties- whether she had any right or 
title at all to property which was debuttur, he observed It is admitted by 
both the parties that there exist ornaments, plates, and furniture as well debuttur 
lands and rents for the use ” of certain idols. The “ question which then presen ts 
itself for my consideration is whether the plaintiff can have possession of the said 
properties, lhe defendants do not allege that the widows of the family shall not 
be competent to hold possession of the said endowed properties; in other words 
that they have not the power of exercising that control over the same which the 
male members of the family can exercise. They merely say that as the said pro- 
perties are ot a debuttur character, they are not susceptible of division among the 
■: shareholders; and that since the plaintiff is a childless widow, she is not com- 
carry on the .service of the gods. That the properties in question do 
: T a ? y pa f fcltl0n amon S thc eo -sharers is a fact which must be admitted 

110t see an y reason why a widow of the family should be incana- 
citatedHrom superintending the service of the gods. It is not urged by the 
such rule has been laid down in the family, and that under 
excluded from the above superintendence; On the 
the Hindoos, persons belonging to no other caste except that 
Sfpmi the service of a god with his own hands, that is, worship 
** 11 person.. Men of other castes simply superintend the 
'■ established by themselves, while they cause 
sfed by Brahmins. Thus, when person's of tha 
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SfJ e «Kf l M Pti< i n ^ a11 e ™ ducfc service of idols in the above-mentioned manner, 

slmLr wt ^° fc A^ ^° WS -f th6i J family be able t0 can 'y on ™hip * a 

j£S~T ay? ' And aftar Clt ™g a decision of the High Court, he came to the 
22 Tf S1 ? n : 7"“ 1 Consequently, there is nothing to prevent the Court from 
fmdm & that the plaintiff has a right to hold possession of the debuttur properties 
enumerated by the defendants in the 12th paragraph of their written statement, 
and to superintend the service of the gods conjointly with the other co-sharers” 

The r,lILm hel i - lues i 30ns am *, wllicl ‘ ifc is necessary to notice, and two only. 

taloof Sled iLTnt d, rT°T O TT e f. Pr0 J- e , rti0 ' Sj ^ ri ff ht to a om-6fth share in a 
talook called .Talook Chunder Hatt, which is No. 86 in the particulars of her 

plamt; and she claimed that, not as debuttur property, but in right of her hus- 

wafin 1 firt r th b e S ° 1Ute P f pe r ty ' Tb ? S ? b ° rdi f ate Jud S e found that this property 
f iFI? P f fc f°f a 1 certam idol which maybe called Sreedhur; and, 
therefore, he held that she had not maintained the allegation in her plaint. It 
was, indeed, suggested by her advocate before him that, although she had failed 
to prove an ahsoiute right in the property, still she was entitled in her right of 

iin $+* t0 , a spar ? of tbo property of the idol; but the Subordinate Judge 
held that as she had not framed her plaint in that way, and had not sued 

" that ther0f0re ' ^ deCided 

this W ! li0l i \ s * he m ? st im portant question in the cause, was 

Hkh ; i ^ nten< *od that other Government papers for a sum of two 

iftwrff i i E 1 u’t?° tle aecimral ations of interest had become a sum 

? f , laAhs and »C°00 had been, by an agreement of the whole family then 
m existence^n 1859 devoted to the service of this idol Sreedhur, and, therefore 
that the plaintiff could not recover a share of that property, which she sued for 
not in her capacity of shebait, but as part of her husband’s estate. It was con- 
tended on the part of her advocate that the supposed agreement of dedication 
e\en if actually executed, was colorable and collusive, that it was not intended 
to have effect, and was merely entered into for the purpose of defeating the pos- 

membeS of 0 ^ w ^ a nd keeping the property in the hands of the male 
members of the family. The Subordinate Judge found in favor of the defend- ' 

a~C thi r ntCn tr : that the fas executed, and was a bond fide 

TOthTesnefT P T Same & ?g m ? ent being used which bad been used before 
share Of ^ * tbe . taIo °h, namely that if the plaintiff was not entitled to any 
S Pe? f •? aS h f U o SS of her husband, still she was entitled to some share of it 

"Srr 1 ' th “ 8te had not su<,d “ “• 

■r , T1 f d ® cree ls m *hese terms . After giving her certain relief, it says “ that 
she be further competent, by furnishing security against waste, to keep in her 

tl7e n eK e ff°M of „ th ® G ompany’s papers for Rs. 14,000, belonging to 

e estate of Mamck Chunder Mundul, and owned by the idol Gopeenath Thakoor 

rfthe Mo^Ceai the T h ai l dS ° f - the P rin fP al defendants: that with the exception 
other JkAof+n dh i U ^ thakoor, m regard to whose sbebaitship the competency or 
no of p aiat ^ ias not been determined in this suit, she shall have the 

P i ® oi huhhug joint possession with the principal defendants of the realties 
and personalties be ongmg to the other joint gods of the litigant parties.” 

not,-™ tffo 8> | 30 o, l J’ a f!. eS fPP ealed to the High Court. It is not necessary to 
ice the appeal of the defendants. That was dismissed with costs, and no question 
is now raised about it; but it is necessary to notice the mam points which were 
SfofwV } th \ a PP eal , of the plaintiff. She contended that, in addition to the 

this t^oo?h1 b - e n h i d ^ am0d m tbo Court below > she was entitled to a share of 
. ^talook which had been mentioned, and also to a share of the Government 

: , I§^-£ or , tW0 lak h s and , Rs - U7.000, either beneficially or as shebait. The 
, , #»gh Court upon the first issue, namely, as to her share of the talook, decided; 

■ ■ ' • .9. : ■ 'V, 

• . : , , ; ■ . - ’ 1 * 
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in her favor that she was entitled to claim one-fifth as shebait, and they observed 
that, although perhaps by a strict construction of the declaration, she might) be • 
held not to have expressed her claim to it properly, nevertheless, this was an 
objection rather of form than of substance, and that looking to the whole case, 
and considering that the evidence of both parties was gone into, they thought the 
justice of the case required that they should give her this relief. 

Their Lordships are of opinion that the High Court was right in treating the 
objection which had been made to the reception of this claim by the Subordinate 
Judge as an objection rather of form than of substance, and in giving her the relief 
which she prayed for. 

Then comes the question, and the more important question, as to her right to 
a share of the large sum of rupees, being Government paper, which the defendants 
allege had been appropriated irrevocably by the family to the service of the idol 
Sreedhur by a memorandum of agreement of the 9th February 1859. Upon that 
question the High Court, after intimating that there was no estoppel on the part 
of the plaintiff* as there would have been none on the part of her husband from 
setting up that the agreement of appropriation on the part of the family was 
fraudulent and collusive, a point on which it is not necessary now to enter, came 
to the conclusion that the agreement was collusive. They do not appear to have 
doubted that such an agreement was executed upon the day it bears date, but 
they treat it as invalid, and their reasons are to this effect They observe that 
in the memorandum of agreement, “ no person is named whose duty it would be 
to see that the income from the notes was applied for the purposes mentioned, 
nor any provision for its being applied, and further, that upon the defendants’ 
own showing it was not applied, hut was allowed to accumulate, and was invested 
in the purchase of other notes.” Then “ that the notes have not been produced.” 
Then that Hurry Mohun, the late' husband of the plaintiff, had pledged some of 
these notes at the Bank of Bengal ; then, further, that there were no attesting 
witnesses to the memorandum, although they do not lay much stress upon that; 
and then they proceed to observe : — “The real aspect of the transaction appears 
to us to he that the parties, not wishing at that time to divide the whole of the 
"Government notes amongst them, or, possibly, in order to prevent a widow from 
taking any part of it, and to preserve it for the male members of the family, 
resorted to this contrivance to keep a portion as a joint fund to accumulate, and 
be afterwards used or divided as they might have occasion.” 

Their Lordships are unable to concur in this finding of the High Court. The 
document is conclusively established, at all events, as far as its execution is 
concerned, about which there never appears to have been any serious dispute. 
Two of the defendants, Radha Mohun Mundul and Issur Chunder Mundul, give 
evidence, and very distinct evidence, upon this point, and that evidence is con- 
by other witnesses. The occasion which is said to have given rise to it 
" 'appears a legitimate one, and one not unlikely to suggest the execution of such a 
document. It is said that one of the brothers, Ohundernarain, being in an ailing 
an( * P roba % not expecting to live long, desired that a division should 
of the family property, as far as it consisted of Company’s paper, and 
^fftppble; whereupon a memorandum of agreement was entered into, which 
effect: — That the heads of the family then existing, being the five. 
% Bhuggohutty Dossee, the widow of Uddoito,’ a deceased brother, 

" certain promissory notes* of the value of two lakhs and Rs.15,000 

^vice of a certain idol called Srjpdfaur, and other religious objects 
jfuch service, and to divide residue among them, in shares 
for each. They take each the share of Rs. and 

..There is abundant emdence of this dement being 
k ^ w earsfhat about tfiiiee : years; after, 'the. document 
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one of the brothers, brought an action against the brothers who were then alive 
to recover her share as a widow, whereupon the defendants, including Hurry 
Mohun himself, the husband of the present plaintiff, set up this agreement. It 
does not appear that thd plaintiff in that suit disputed it ; and finally she accepted 
a compromise upon the terms of that agreement, she retaining what she would be 
entitled to receive on the supposition that it was valid, namely, altogether 
Rs. 45,000 of which 20,000 had been previously paid to her mother-in-law 
Bhuggobutty Dossee, who, as has been observed, was a party to the agreement. 
But, further, in addition to the evidence of the defendants themselves, there is 
that of gomastahs and others that this agreement was acted upon, that a temple 
was erected to the idol at a considerable cost, though the precise cost can scarcely 
be determined without going through a number of accounts, and that that temple 
took several years in erection. A number of accounts are put in, which, no doubt, 
may be open to an observation made by the High Court that specific eritries in 
them were not sufficiently called attention to in the Court below, but which 
nevertheless cannot be disregarded ; and unless these accounts are wholly fabri- 
cated, which their Lordships see no reason whatever to suppose, they do show 
beyond all doubt that the agreement was acted upon to a great extent for many 
years, and that a great deal of money was spent upon the purposes contemplated 
by it. With regard to the observation of the High Court that the interest was 
not applied to the purposes indicated by the agreement, but was allowed to 
accumulate, and was invested in the purchase of other notes, it must be borne in 
mind that the amount accumulated, some Rs. 42,000, would by no means be the 
whole interest of those notes, and that such an accumulation would not be at all 
inconsistent with the agreement having been acted upon, and a considerable 
portion of the income having been applied to the purposes stated in it. 

On the whole, it appears to their Lordships that this agreement is sub- 
stantiated by very strong evidence. It is shown to have been acted upon |>y all 
the parties ; and their Lordships do not think themselves justified in putting it 
aside and declaring it to be a colorable transaction having no validity, merely 
upon the suggestion — for it amounts to no more — that the amount set aside was 
an exorbitant amount, and that there might possibly have been some intention 
to defraud widows or some other persons. It is not upon mere speculations of 
this sort that an agreement proved by evidence so strong to have been not merely 
executed, but acted upon for a number of years, can in their Lordships' judgment 
be properly set aside. 

This agreement being, in their Lordships' opinion, established, the question 
still remains whether the plaintiff is not entitled to her share of this property as 
joint shebait of debuttur property appropriated to the service of this idol; and 
this question appears to their Lordships to depend very much on the same 
considerations as those which have induced them to uphold the judgment of the 
High Court with respect to her share of a talook which was purchased for the 
same idol, and, as far as it appears, by the same fund. It may be here observed 
that, although there is evidence of some parol agreement (one of the witnesses 
putting it as an agreement before the execution of this memorandum of "February 
1859) that the head of the family, the eldest brother, should be the sole shebait, 
nevertheless that evidence appears to their Lordships to be inconsistent with the 
documents. The document itself, of February 1859, contains no mention or 
suggestion of there being any one shebait to the exclusion of the rest. On the 
contrary, it would appear fronvit that all parties were equally entitled to be 
shebaits of the idol.** J8u$ furtbSr, the accounts which have been pt$ in by the 
defendants show by their heading that such was the intention; for, so far from 
stating that any one mender of the family is entitled to retain all the property 
i' and to, see to its application! himself the beading of the accounts treats all the 
; ;:i^ejpbers of the family, including wide wa of decreed brothers, as joint shebaits., 
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Under these circumstances, it appears to their Lordships that the plaintiff, 
although she has failed to establish the title which she relied upon to the two 
lakhs and Rs. 57,000, is nevertheless entitled to a share of it as joint shebait; 
and therefore their Lordships will humbly recommend Her Majesty to reverse so 
much of the decree of the High Court as declares the plaintiff’s right to a fifth 
share of the two lakhs and Rs. 57,000, and the interest thereon, and as directs 
that one-fifth share and interest be delivered over and paid to her, and as 
condemns the defendants in the payment of the costs of that appeal; and, in 
lieu thereof, to declare that the plaintiff is entitled as joint shebait to a fifth 
share of the Government notes for two lakhs and Rs. 57,000 and is competent by 
furnishing security against waste to keep in her own possession the said fifth 
share and to hold the same, subject to the trusts for the worship of the idol 
Sreedhur, and by ordering that each party should bear his own costs of that 
appeal, that is, the appeal to the High Court; and their Lordships think that 
there should be no costs of this appeal. 


The 27th February 1875. 

Present : 

Sir James W. Colvile, Sir Montague E. Smith, and Sir Robert P. Collier. 
Account Books — Evidence'— Onus Probandi — Proof of Signatures . 

On Appeal from the High Court at Calcutta .* 


Baboo Gunga Persad and another 
versus 

Baboo Inderjit Singh and another. 

Whore the fact of payments by a banking firm is distinctly put in issue, the books of the firm being 
at most corroborative evidence, the mere general statement of the banker to the effect that his books 
were correctly kept is not sufficient to discharge the harden of proof that lies upon him ; particularly 
if he has the means of producing much better evidence. 

In a suit to recover moneys unaccounted for, where defendants plead payments endorsed on docu- 
ments, and the endorsements purport to have been signed by the plaintiffs, the formal and regular 
method of proof is to call on the plaintiffs to admit or deny their signatures, and then to call upon 
witnesses to state whether they saw the plaintiffs sign or could speak to the handwriting or generally 
what took place. 


Mr. Leith , Q.C., and Mr. C. W. Araihoon for Appellants. 

The appellants in this case are bankers in the district of Monghyr, and the 
respondents, who were the plaintiffs in the action, are zemindars resident in that 
; . district. They appear to have been in embarrassed circumstances, many decrees 
bjraiJg been recovered against them. In this state of things they borrowed, as is 
from the respondents, Rs. 29,000 upon a zurpeshgi lease, the effect of 
shortly he stated to be that it was a lease for fifteen years at a rent 
cover the interest on the Rs. 29,000, at 9 per cent.,, and also the 
nt revenue payable on the property leased, the lessees and mortgagees 
** r "'-cp down the Government revenue, and to pay themselves such 
| at liberty to make what further profits they could out of the 
^g lease. At the end of the fifteen years the priheif^j'suiu 
sum and the property redeemed. Tha£\t$|,$hp 
’^“’ ^ ^^ever, admitted ihJah it wfts Turfli^: arrayed.! 
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between the parties that this sum of Rs. 29,000 should not be paid by the 
mortgagees, the bankers, into the hands of the mortgagors, but should be trans- 
ferred to their account in the books of the former, to be applied, as occasion should 
require, in satisfaction of their judgment and other debts. The result of that 
arrangement was to make the bankers accounting parties to the plaintiffs for 
Rs. 29,000, 

It was, however, -alleged by the plaintiffs, though the transaction is denied by 
the defendants, that the Rs, 29,000 proving insufficient to pay all the debts that 
were to be paid, one of the plaintiffs, Bidyanund Singh, borrowed from his father- 
in-law a further sum of Es. 3,1 57-8, and paid it into the bank, the bankers giving 
a deposit note in the name of the father-in-law, but treating the money as the 
money of the plaintiffs, or, at all events, of Bidyanund Singh. The effect of this 
transaction, if it did take place, was of course to increase the sum for which the 
bankers were accountable by the amount of the further deposit. 

^ That being the position of the parties, the plaintiffs brought their suit, in 
which they claimed upwards of Es. 10,000 as unaccounted for. They gave credit 
for admitted payments on their account to the amount of upwards of Rs. 22,000, 
and claimed the difference between that sum and the original Rs. 29,000, plus the 
Rs. 3,157-8, with interest. Therefore, as Mr. Justice Phear has observed, it lay 
upon the' plaintiffs to prove the payment of the additional sum of Rs. 3,157-8 ; 
and it lay upon the defendants to disprove that payment, if the other side 
succeeded in establishing a primd facie case against them ; and in any case to 
account for so much of the Rs. 29,000 as the plaintiffs did not admit to have been 
paid. 

In the Court below the Subordinate Judge seems to have considered that the 
plaintiffs’ case was wholly false, and the defendants’ case wholly true, and to have 
dismissed the suit. It went on appeal to the High Court; and the learned 
Judges there considered it to have been very unsatisfactorily tried in the Lower 
Court. They doubted whether it would not be proper, in the circumstances of the 
case, to remand it for re-trial ; but ultimately came to the opinion that after 
making one small allowance in favor of the defendants, they ought to give the 
plaintiffs a decree for the amount claimed. It is against that decree that the" 
present appeal has been brought, which has imposed upon this Board functions 
which it is not often called upon to exercise — namely, those of settling the 
items of a disputed account. 

Their Lordships are ‘disposed to concur generally with the High Court in the 
conclusion to which they came, that the case was unsatisfactorily tried by the 
Subordinate Judge, and that his decree cannot stand. The evidence which he 
seems to have considered sufficient to prove the payments which the defendants 
were bound to prove, consisted of the mercantile books of the banking firm and 
of a general statement by the defendant Gunga Persad that the items in those 
books were correct. Their Lordships are of opinion that the books being, as is 
admitted, at most corroborative evidence, the mere general statement of the 
banker, where the fact of the payments was distinctly put in issue, to the effect 
that his books were correctly kept, was not sufficient to satisfy the burden of proof 
that lay upon him, particularly as with respect to many of the disputed items he 
had the means of producing much better evidence. 

Again^ the documentary evidence on which the defendants’ case principally 
rested consisted of the two amanutnamas at pp. 40 and 45 of the Record, and the 
endorsements of payments thereof, which purported to have been signed by the 
plaintiffs ; because these, if really signed by them, were proof of settled accounts 
comprehending most of the disputed payments. In this country, or in any 
country where the administration of justice is conducted with any degree of 
f^imality and regularity, one' would have expected to find that these documents 

been, put into the hands of the plaintiffs; and ‘that they had been called upon, 
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to admit or deny their alleged signatures, and that the proof of these documents 
to be given by the defendants would have been far more specific than a mere 
statement that they were identified and verified, as the Judge says, by the 
witnesses ; the witnesses would have been called upon to state whether they saw 
Bidyanund Singh sign the first, or Bidyanund Singh and Inderjit sign the second, 
or, if not, whether they could speak to the handwriting, and generally what took 
place on the two occasions on which the accounts are vaguely said by one of the 
witnesses to have been adjusted. Those amanutnamas, it may be remarked, were 
important, not merely by way of admissions of the actual sums that were therein 
stated by the endorsements to have been paid, but also as admissions of the 
liability for the rent and of the transfers of a balance of account into the joint 
names of Addyanund and Hunsraj, and of another and subsequent balance into 
the separate names of Addyanund and Hunsraj, transactions which do not on the 
face of them appear to be in the ordinary course of business, and therefore 
required explanation. No such explanation has, however, been given by the 
witnesses or has been supplied by any document showing that those transfers 
were made by the authority or at the desire of the plaintiffs. The importance of 
proving that the last of those transfers was so made is very great, because such 
evidence would have gone far to show that the admitted amanutnama, that for 
the Rs. 3,157, which was given by the firm to Hunsraj, was really given in conse- 
quence of a direction that the existing balance of the Rs. 29,000 should be so 
transferred, and not, as the plaintiffs contend, as a deposit receipt for the additional 
sum which had been paid in. 

Their Lordships, therefore, are clearly of opinion that even if they dissent 
from the judgment of the High Court, they are not in a condition to affirm the 
judgment of the Subordinate Judge which dismissed the plaintiffs’ suit. 

On the other hand, their Lordships feel that in some respects the judgment 
of the High Court has gone too far, and contains here and there a passage 
which evinces some misconception of what took place in the Court below. For 
instance, at page 74, the learned Judge, who delivered that judgment, says, that 
.neither Gunga Fersad nor the gomashtas “ say a single word about the receipt of 
Rs. 3,157-8, which Bidyanund Singh swears that he paid into the kothi. Gunga 
Fersad does not say that that was not received.” The record, however, shows that 
Gunga Fersad in his evidence did state that neither Hunsraj nor Bidyanund had 
paid him money in cash, evidently meaning thereby to deny the transaction in 
question. Then, again, the learned Judges, in dealing with a circumstance that 
can hardly have failed to strike them as it has struck their Lordships, namely, 
the probability that the bankers would in the ordinary course of business have 
given an amanutnama for the original deposit of Rs. 29,000, say that the necessity 
for such a document was obviated by the zurpeshgi itself, “which contains express 
mention of all the particulars relative to the deposit of the Rs. 29,000, and the 
duty of the defendants in regard to its application.” Their Lordships, however, 
On examining that instrument, cannot find that it contains anything of this kind. 

' - : - !L S ^ S : ^ ave kaken the same into our possession for the purpose of pay in o- 

; ;*$[ debts due to mahajuns.” But if the document be examined, it will be found 
pronoun “ we ” imports tlxe plaintiffs, not the defendants ; and conse- 
' wllole P^sage expresses the receipt of the mortgage-money by 

ail( i rea l transaction between the parties, namely, that the 

’ carried to the account of the plaintiffs in the mahajuns’ boobs; 

1 observed that the learned Judges appear to have been 
> if fhe Subordinate Judge had acted more in accordance 
!e, and had not given an undue credit to the books, and 
• correctness, he would Have gone ' .mu^bj’fnore 1 care- 



jbefote him, and t'tiiett- 

Safetf} ifcfea etmninr r .w a sufficient reason for 
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sending the case down to be re-tried They came, however, ultimately to the 
conclusion that it would not be right to send the case back to a re-trial, because 
the defendants had failed to make out so good a case as they might have done. 

Their Lordships fully recognise the force of the consideration, which ultimately 
prevailed with the Judges of the High Court. They admit that a re-trial ought 
not to be directed solely to enable a party to mend his case, and that to do so 
in India would be especially objectionable. Nevertheless, considering in this 
particular case the doubt that exists as to what really took place in the Sub- 
ordinate Judge's Court, and as to what is implied in his statement that the 
documents of which he speaks were identified and verified by the witnesses ; 
considering also how much the conduct of a trial in India depends on the Judge, 
and that the defendants may have been misled by his giving undue weight to the 
books, and to what was said concerning the entries in the books, and so prevented 
from going more fully into their case ; and further, considering that in this case 
the question is not merely one of money but one of character, and that the 
evidence on this record fails to establish satisfactorily on which side the truth 
lies, their Lordships are disposed, if the defendants should be so advised, to send 
back the case for re-trial ; but they Think that it would be unjust to do so, except 
upon putting the defendants, who ought to have seen that their ease was con- 
ducted better, upon the terms of paying the costs of the litigation so far. If they 
are willing to accept those terms, then their Lordships would be prepared to 
recommend Her Majesty that the case should be remanded. Their Lordships 
desire to observe that if it should go back, the case should be tried much more 
strictly both with reference to the genuineness of the signatures of the endorse- 
ments on the two amanutnamas, and with reference to particular payments. It 
is only necessary to instance one of the latter, namely, that which is said to have 
been made in satisfaction of the judgment-debt of Ram Churn Singh, as to which 
the case of either side, if true, might have been far better proved. It will be for 
the appellants to consider whether they accept these terms, or whether they are 
content to leave matters as they are. If they do not accept them, their Lord- . 
ships will have no other .alternative but that of recommending Her Majesty to 
dismiss the appeal, with costs. 

The appellants, having considered the terms proposed to them by their 
Lordships, intimated by their Counsel that they accepted the same ; and their 
Lordships, therefore, agreed humbly to report to Her Majesty that the case ought 
to be remanded to the High Court, with directions, upon payment by the 
appellants, within six months after the date of Her Majesty's order on this report, 
of the costs incurred by the respondents in the two Indian Courts except the 
stamp on the plaint (so far as the same remain unpaid), and also of the costs (if 
any) of the respondents incurred on this appeal (the amount thereof to be certified 
by the Registrar), to remit the said case back to the Zillah Court for re-trial ; 
and with a declaration that in default of such payment within the said six 
months, the decree of the High Court do stand affirmed ; and that the costs of 
this appeal be paid by the appellants. 


The 2nd March 1875. 

Present : 

Sir James W. Oolvile, Sir Montague Smith, and Sir Robert P. Collier. 

On Appeal from the High Court at Calcutta * 

the judgment of Couch, (XJ* 7 and Pheaa* and Ainsiie, /«/., dated 2 1st March 1S7S 19 W. II, 
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Ram Tuliul Sing 
versus 

Biseswar Lall Sahoo and another. 


Mr. Leith , Q.C., and Mr. Macnaghten for Appellant. 
No one for Respondents. 


An estate was sold for arrears of revenue, under Act XL of 1859, and after the necessary deductions, 
the surplus proceeds remained in deposit with the Collector. Of these upwards of Es. 35,000 was the 
share of appellant, one of the shareholders, who instituted a suit to set aside the revenue sale, and after 
some litigation proved successful. An appeal from the decree having been dismissed by the Privy 
Council on 18th December 1873, the sale was conclusively set aside. 

Meantime, one S. P. 8., a judgment creditor, attached the appellant’s interest in the surplus pro- 
ceeds, and sold it in execution for Rs, 8,000 to one J. P. f agent for respondents. The Rs. 8,000 was 
drawn out from the Court, and applied in satisfaction of decrees held by S. P. 8. and others. Subse- 
quently, respondents applied to the Collector for payment to them, as purchasers under the execution 
sale, of the appellant’s assumed interest in the surplus proceeds of the revenue sale. But as the revenue 
sale had been set aside, the Collector refused the application. Upon which the respondents sued the 
appellant, the heir of S. P. 8., and the other judgment-creditors, for the its. 8,000 with interest. The 
High Court on appeal gave them a decree against the appellant. 

Held, that respondents had established no title to recover the sum sued for from appellant. 

Held, that the doctrine of Courts of equity that a plaintiff who comes to be relieved from his own 
act must submit to the equitable conditions which the Court may see fit to impose, was inapplicable to 
the case of the appellant, who was not seeking the aid of the Court, but was himself sued for money paid 
under no contract or consent of his, but under proceedings taken m imitum . 

Held, that respondents bought the appellant’s interest in the surplus proceeds subject to the con- 
tingency of his succeeding in his suit to set aside the revenue sale, in which event that interest would be 
ml. There is no general equity existing between the parties upon which appellant ought to he com- 
pelled to restore to the respondents their original position, because the event on which they speculated 
was gone against them. 


Sir James Col vile delivered the following judgment: — 

The point raised by this appeal is one of novelty, and of some nicety. The 
facts out of which it arises are undisputed. 

The appellant is one of the registered shareholders of a certain estate which 
on February 16th 1867 was sold for arrears of Government revenue, under the 
last Sale Law, Act XL of 1859. The sale was confirmed by the Revenue Com- 
missioners on the 14th of the following June ; and, after deducting the arrears of 
Government revenue and sale expenses, the sum of Rs. 189,692 : 2 : 5 remained as 
surplus proceeds in deposit in the hands of the Collector. The share of the 
appellant in such surplus proceeds, if the sale had stood, would have been upwards 
of Rs^ 85,500. _ On the 24th February 1868, however, the appellant, suing in 
forma pauperis, instituted a suit for the purpose of setting aside the revenue 
sale, on the ground of the non-observance of one of the formalities prescribed by 
the Act. The suit was dismissed by the Subordinate Judge ; but, on appeal, the 
High Court, by an order dated 3rd May 1870, reversed his judgment and 
remanded the cause for the trial of an issue which he had left untried ; and on its 
coming back to them with the finding on that issue, made a final decree in the 
appellant's favor, on the 31st January 1871. Against that decree there was an 
appeal to Her Majesty in Council, which was dismissed, in conformity with the 
judgment delivered at this Board on the 18th December 1873. The sale, there- 
; tbli,' hffi ;; heen conclusively set aside ; the estate restored to the appellant and his 
co^tefars ; and the purchase-money returned to the purchaser. 

i : i. ^however, and on the 25th November 18G7, one Sheo Pershad Sookul, 
8 jad^m^t-<meditor of the appellant, attached his interest in these surplus pro- 
Ddhector’s hands, and, oa the 23rd December 1867, obtained an order 
' execution. The sale was originally ithe 

.b*t, on fc k e appellant’s application, was postponed for a 
'fr* «T' February 1868, when the appellant’s, interest 

■ ' . down, for Rs. 8,000 ,td. 
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the respondents. On the 16th March 1868, the appellant filed a petition for the 
reversal of this sale on two grounds; 1st, that the surplus proceeds had not been 
ascertained to belong to the petitioner, inasmuch as he had instituted a suit to set 
aside the revenue sale, which was then pending; and secondly, that the sale had 
been held in contravention of the 242nd section of the Code of Procedure, which 
prescribes a different mode of enforcing an execution against money in the hands 
of a third party, and, consequently, that the sale was irregular. The Principal 
Sudder Ameen, in whose Court these execution proceedings were pending, by two 
orders, dated the 18th April 1868, disallowed these objections, and confirmed the 
sale; the formal certificate was, however, not delivered to the respondents until 
the 28th August 1868. Of the Rs. 8,000 which had been paid into Court upon 
the sale, about Rs. 5,318 were drawn out by Sheo Pershad Sookul, and applied in 
satisfaction of the decrees held by him ; and the residue was drawn out by other 
judgment-creditors of the appellant, and similarly applied by them. 

On the 14th August 1871, the respondents petitioned the Collector for 
payment to them as purchasers under the execution sale of the whole of the 
appellant’s assumed share in the surplus proceeds of the revenue sale, being 
upwards of Rs. 35,500. The High Court had then made its final decree setting 
aside the sale ; and the Collector therefore refused to part with the fund. Upon 
that, and on the 4th August 1872, the respondents instituted the present suit 
for the recovery of Rs. 11,714: 10: 8, being the Rs. 8,000 with interest, calculated 
from the date of the payment into Court. It was brought against the appellant, 
against the heir of Sheo Pershad Sookul, and against the other judgment-creditors 
of the appellant who had shared in the Rs. 8,000 ; and the cause of action is thus 
stated in the plaint : “ As the rights of the judgment-debtor, with respect to the 
surplus sale proceeds of the said mehal, did exist up to the time of the execution 
sale held in the case of Sheo Pershad Sookul, and as by reason of the revenue sale 
having already been confirmed, there was no reasonable ground of apprehension 
with respect to such surplus proceeds ; and as the Collector now objects to make 
over the surplus proceeds on the ground of the revenue sale being set aside ; for 
these reasons, and, moreover, in consideration of the fact that the debts due by the 
judgment-debtor have been satisfied out of the consideration-money paid by your 
petitioners, and that the judgment-debtor cannot be permitted to derive two-fold 
advantages, since he has been benefited by the reversal of the sale of the land, and 
he has not deposited in Court the amount of the purchase-money paid by your 
petitioners, the plaintiffs are, under such circumstances, entitled by all means to 
recover the said purchase-money, with interest. The cause of action has accrued 
from the 25th August 1871” (the date of the Collector’s refusal to pay). 

It does not appear very clearly with what object the respondents sued the 
execution-creditors, whether or not in order to establish an alternative case for 
relief against them, in case the suit should fail against the appellant. The issues 
settled however seem to imply that the claim was for recovery of the money 
against one or other of the defendants. 

The Court of first instance dismissed the suit with costs against all the 
defendants, holding that the plaintiffs had established rio title to a refund of the 
purchase-money paid. Rut the High Court on appeal reversed this decision, and 
made a decree for the recovery of the amount claimed from the appellant; dis- 
missing the suit as against the other defendants, but without costs as regarded 
the representative of Sheo Pershad Singh. 

The appeal is against the last decree, and the single question is, whether the 
plaintiff (the respondents) have shown that they have any cause of action for 
the recovery of this money against the appellant. 

The appeal has, to their Lordships* great regret, been heard ex parte. This 
circumstance has rendered them the .more anxious to give full weight to every 
assigned by the learned Judges, of 'the High Court in support of their 
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decree, anti to every consideration that can be suggested in favor of the absent 
respondents. But they have, nevertheless, come to the conclusion that the re- 
spondents have established no title to recover the sum sued for from the appel- 
lant, and that the appeal ought to be allowed. x 1 

The learned Chief Justice of Bengal, in the judgment delivered by him, with 
the concurrence of the two other Judges who sat with him, says : — “I think the 
rule that ought to be applied in this case, is that which is applied by Courts of 
equity where sales are set aside on account of fraud, or for other reasons which 
are held by the Court to vitiate the sale.” And he then cites and relies upon a 
passage in Lord Cottenham’s judgment in Bellamy v. Sabine, 2 Phill., which he 
treats as establishing the broad proposition — that where a transaction ouoht 
never to have taken place, the rights of the parties are, as far as possible, to°be 
placed in the situation in which they would have stood if there had never been 
any such transaction. This observation of Lord Cottenham’s was, however, made 
with reference to a particular objection taken to the gran ting equitable relief in 
that somewhat complicated case. The bill in Bellamy v. Sabine impeached two 
transactions : _ one, by which a needy father, tenant for life, and a needy son, 
tenant in tail, had, at the instigation of Sabine, a creditor of the father, come 
to a certain arrangement which involved the barring of the entail ; the other, a 
transaction by which the son had sold and conveyed his remainder in fee, thus 
acquired, to Sabine. The son died in his father’s lifetime, and the suit was 
brought by another son, who was next in remainder under the entail. Lord 
Gottenham held that the plaintiff was entitled to sue either in that character, or 
as heir-at-law of his brother; that the transaction between the father and the 
elder brother could not be successfully impeached ; but that the purchase from 
the latter by Sabine was fraudulent, and ought to be set aside. And then pro- 
ceeding to deal with the objection which had been taken, that the personal repre- 
sentative of the elder brother had an interest in supporting that purchase, part of 
the purchase-money being still unpaid, and that it was contrary^ the course of 
the Court to deal with the conflicting rights of the real and personal representa- 
tives, he made the observation relied upon. In fact, he ruled only that an 
interest derived under the conveyance impeached could not affect the equitable 
light or the heir-at-law to have that conveyance set aside for fraud. If this prin- 
ciple has any application to the present case, it seems to be against rather than 
m ravor of the respondents. The conveyance was set aside on the terms 
ordinarily imposed, viz., the repayment by the plaintiff to Sabine of sums actually 


In their Lordships’ opinion, however, the case of Bellamv v. Sabine, and the 
other cases m equity which are cited in the judgment under appeal, are inapplicable 
to the present, upon the broad ground that they all proceed upon the doctrine of 
Courts of Equity-— that a plaintiff who comes to be relieved from his own act or 
theactof one whom he represents, on equitable grounds, must do equity and 
! submit to those equitable conditions which the Court may see fit to impose on its 

a H f° t J ie ,. a PP ellant 18 not seeking the aid of the Court, but is 
!-a«eft as a defendant, and the money sought to be recovered has not been paid 

' iS iSi? e °^ traCt of h ! s ’ or “? an y transaction to which he was a consenting 
by, -hut under proceedings taken in invitum. ■ 8 

Atheir Lordships must observe that a fallacy, occasioned by some eon- 
ism* use of the words “transaction” and “sale,” seems to run through 
& v What is the transaction or sale which has been set aside * .It is 
ecutem sale under which the Be. 8,000 were paid, but the statutory 
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instead of proceeding under s. 242 of the Code of Procedure. And their Lord- 
ships think it is much to be regretted that that officer did not proceed under the 
wholesome provision which was designed in such cases to remedy a mischief of 
frequent occurrence in India — the ruinous sacrifice of property which an execu- 
tion sale is apt to involve. But they must observe that since the objections of 
the appellant were overruled, no attempt has been made to question the regu- 
larity or legal effect of that sale ; that the respondents held to it as long as there 
was a hope of their getting anything by it ; that their present suit is not frame d 
with the object of setting it aside, or of being relieved from it ; and consequently 
that any judgment declaring its invalidity, or treating it as a nullity, would be 
extra-judicial 

The learned Chief Justice no doubt seeks to meet the objection just taken by 
saying that the appellant ought to have made the respondents parties to the suit 
for setting aside the revenue sale, and holds that the Court ought to give them in 
this suit the relief which he assumes they would, if they hacl been made parties 
to it, have obtained in the other suit, by way of condition on the relief then 
granted. Their Lordships, however, fail to see that there was any obligation on 
the appellant to make the respondents parties to that suit, and have some doubt 
whether this question could have been litigated in a suit, the only object of 
which was to determine whether a statutory sale was to stand good, or was to be 
set aside upon the terms prescribed by the Statute. And in any case it would 
seem that the respondents, if they conceived that they had an interest entitling 
them to defend that suit, of which they had full notice, might have applied to be 
made parties to it under s. 73 of the Code of Procedure. 

Upon the whole, then, their Lordships are of opinion that the course and 
practice of the Court of Chancery in setting aside transactions on account of fraud, 
or other recognised ground for equitable relief, afford no support to the decree 
under appeal 

Upon what ground, then, can the respondents be said to have a substantive 
cause of action for the recovery of this money from the appellant ? 

What was the real nature of their purchase at the execution sale ? What did 
they buy ? They bought the appellant's interest in the surplus proceeds, subject to 
the contingency of his succeeding in his suit to set aside the revenue sale, in which 
event that interest would become nil, They did this with their eyes open, since, 
at least before the sale was confirmed, they had notice that his suit had been 
commenced. There was no warranty or contract on his part. The sale was had 
under proceedings in invitum , and indeed against his express protest. The 
parties were at arm's length. The appellant was free to prosecute his suit ; the 
respondents free to enforce their rights, should he fail, to the uttermost farthing. 
What they bought, then, was the chance of getting Rs. 35,500 for Rs. 8,000, 
dependent on the happening or non-happening of a certain event. And a sub- 
stantial chance it must be taken to have been, since the construction of the clause 
in the Sale Law, on which the right to annul the sale depended, was doubtful, and 
the Court of First Instance determined the question against the appellant. If 
that judgment had stood, he would have lost his land ; and the respondents would 
have taken from him all its proceeds, except the Rs. 8,000 applied in satisfaction 
of his debts. ^ It is difficult, to see upon what general equity existing between 
parties thus situated the appellant ought to be compelled to restore the respond- 
ents to their original position, because the event on which they speculated has 
ultimately gone against them. 

Then it is said that if the respondents fail in the present suit, the appellant 
will not only keep the estate in which he has recovered, but will get debts to the 
amount of Rs. 8,000, for which his property was liable to be attached and sold, 
paid with the plaintiffs money. 

But even if this were true, 'it Is not in every case in which a man. has 
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benefited by the money of another, that an obligation to repay that money arises. 
The question is not to be determined by nice considerations of what may be fair or 
proper according to the highest morality. To support such a suit there must be 
an obligation, express or implied, to repay. It is well settled that there is no such 
obligation in the case of a voluntary payment, by A of B’s debt. Still Jess will 
the action lie when the money has been paid, as here, against the will of the 
party for whose use it is supposed to have been paid (Stokes v, Lewis, 1 Term 
Reports, 20). Nor can the case of A be better because he made the payment not 
ex mero motu, but in the course of a transaction which, in one event, would have 
turned out highly profitable to himself and extremely detrimental to the person 
whose debts the money went to pay. 

Their Lordships can find no ground on which the legal liability of the appel- 
lant can satisfactorily be rested. The case seems to them to fall within the prin- 
ciple of that reported in the 4 Bengal Law Reports, Full Bench Ruling, page 11 * 
The fact that in this case the worthlessness of the subject purchased was a 
consequence of the success of the judgment-debtor in his own suit, and not of a 
recovery by a third party under a superior title, does not appear to them in the 
circumstances of this case to afford a distinction which ought to prevent the 
application of that principle. 

Their Lordships, for obvious reasons, express no opinion whether the respond- 
ents could have had any remedy against the execution creditors by a suit for 
setting aside the execution sale or otherwise ; whether in such a case the right of 
the judgment creditors would not have been revived against the appellant ; or 
whether, if such a remedy ever existed, the plaintiffs have lost it by the dismissal 
of this suit against those creditors. These and other questions were suggested in 
the course of the argument, but in determining this appeal it is unnecessary, and, 
indeed, would be improper to decide them. 

Their Lordships will humbly advise Her Majesty to allow this appeal, and 
to direct that the decree of the High Court be varied by omitting so much thereof 
as orders and decrees “ that the plaintiffs do recover from the first defendant the 
sum of Rs. 11,714: 10: 8, the principal and interest of money which they had 
paid upon a sale to them of the rights and interest of Ram Tuhul Singh in the 
surplus sale proceeds of a Talook Muleck Alypore Buzoorg, which had been sold 
for arrears of Government revenue, and purchased by the plaintiffs on the 18th 
February 1868;” and as orders and decrees “ that Ram Tuhul Singh, defendant, 
respondent, do pay to the plaintiffs, appellants, the sum of Rs. 470: 10:2;” and 
as orders and decrees “ that the said first defendant do pay to the plaintiffs the 
costs incurred by them in the Lower Court ; ” and by ordering and decreeing in 
lieu thereof that the suit of the plaintiffs do stand dismissed as against the 
defendant, Ram Tuhul Singh, and that the plaintiffs do pay the costs incurred by 
the said defendant both in the Lower and in the High Court. 

Their Lordships are disposed to recommend an order in the above form, 
because they do not wish to interfere with the discretion exercised by the High 
lOb&ft in, refusing to give Ins costs of the suit to the defendant Byjnath Sookul. 
The appellant must also have the costs of this appeal. 

ii Cho-wdrain and others v. Krisna Kiahore Podar, 12 W, E. (F. B. R.). p, 8. 
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Tlie 10th March 1875. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, and Sir Montague E. Smith, 
Settlement Officer (Powers of) — Proprietary Rights of Government . 

On Appeal from the High Court at A Uahabad. 

Poorun Singh and others 
versus 

The Government of India. 

An officer who is appointed to consider and revise the revenue assessed npon certain estates, has 
no power to convey away the proprietary rights of the Government in those estates. 

Mr. J. D, Bell for Appellants. 

Mr. Cowie , Q.C., and Mr. Bigland Wood for Respondent. 

Sir Barnes Peacock delivered judgment as follows : — 

This suit was brought by the plaintiffs to have it declared that they are 
possessed of, and absolutely entitled to, the full proprietary rights in Mouzah 
Dharaotee Pergunnah Koonch, Zillah Jaloun. There is no dispute in this case as 
to the facts, and it appears that the plaintiffs who are now the appellants were 
originally the proprietors of the Mouzah. They had acquired it by purchase at 
a sale for arrears of revenue. The revenue assessment was admittedly very high, 
and the plaintiffs being unable to pay that revenue parted with their estate. 
Subsequently, in consequence of two sales for arrears of revenue, the proprietary 
rights became vested in Government by reason of their purchase at the last sale 
for arrears of revenue. The question then is, whether the Government has ever 
parted with those proprietary rights to the plaintiffs, entitling them to maintain 
the suit to have it declared that they are now entitled to the proprietary rights 
in the estate ? It is contended that the proprietary rights were parted with by 
the Government, and substantially regranted to the plaintiffs by the revenue 
settlement which was entered into with them in the year 1860. At that time 
there was a 30 years settlement of the pergunnah which would expire in the year 
1871, but the revenue assessed upon the different estates in the pergunnah was 
so high, that it was determined they should be revised and lowered in those 
cases in which it should be found necessary. The officer who was first appointed 
to consider the amount of assessments was told that his primary duty was merely 
a fiscal one; that he had no judicial power to exercise, and consequently it is dear 
that he had no power to convey away the proprietary rights of the Government. 

It is contended that two letters, one of the 30th April 1860, which is set out 
at page 2 of the Supplementary Record, and the other of the 14th June 1860, 
which is set out at page 34 of the Original Record, amount to a sanction on the 
part of the Government to the re-grant to the plaintiffs of their proprietary rights. 
The Commissioner in his judgment,at page 50, has commented upon these letters. 
He says;— - “ The first plea I pronounce untenable. In it the appellants, though 
necessarily acknowledging the absolute property of Government in the village in 
suit at the time of the revision of settlement, assert or apparently intend to assert 
that Government by its letters No. 359, dated 30th April I860, and No. 615, 
dated 14th June 1860, sanctioned the settlement with them as proprietors. This 
was clearly not the case. After a careful perusal of these letters 1 am unable to 
perceive a single sentence or portion of a sentence which supports the plea. The 
letters are clear and simple. There is no possibility of misunderstanding their 
drift and meaning. The first, No. 359, sanctions the proposed reduction of jumma 
in Pergunnah Koonch, and does nothing more. The second. No. 615, merely 
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sanctions tie reduced jummas in the other pergunnahs of Jaloun district.” Their 
Lordships, having carefully considered those letters, entirely concur ■with the 
Commissioner in the view which he has taken of them. The Commissioner 
decided against the plaintiff who appealed to the High Court. The only ground 
of appeal is this, namely, — “The decision of the Lower Court is bad, because it is 
clear that even if Government did not in so many words hand over the property 
to appellants, yet it clearly and distinctly sanctioned the acts of its officers who 
did so, and who, not once but in many instances, deliberately and distinctly 
recognized the appellants as absolute proprietors of the property in dispute ” The 
learned Judges of the High Court went fully into the matter and have given their 
reasons m detail. Their Lordships concur in those reasons, and consider that the 
High Court was. right m confirming the view which had been taken of the case 
by the Commissioner. 

, r . Y n< ^ r .^i Se circumstances their Lordships will humbly recommend Her 
Majesty that the decree of the High Court be affirmed, and that this appeal be 
dismissed, with costs. 1 1 

The High Court have made some remarks with regard to the hardships of 
tiie case. Iheir Lordships have no power to deal with them, but certainly it does 
appear rather hard that after the plaintiff had had the settlement made with him 
an alteration should be made at the expiration of that settlement, and that the 
recommendation of the Commissioner should be carried out, namely, to settle half 
with Lam Dyal, and to sell the other half of the estate. 

irent Th ° Se observations > Lords > wil i be conveyed to the Govern- 


The 11th March 1875. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, and Sir Montague E. Smith. 

ihntloo Lem Inheritance— ■Cognates ( Bundhoos ), Sapindas, etc. -Appointment 

of a Daughter to raise a Son. 

On Appeal from the High Court at Calcutta* 

Thakoor J eebnatk Singh 
versus 

The Court of Wards and others. 

specially appointed to raise a son ™nd°tlie"snTi if ° r A 063 ** ex * s b fl daughter may be 
■ .jwpiareace to more distant male relatives ? * dau S llter 80 appointed is entitled to succeed in 

;34 i ’ & <2-^ and Mr. J. D. Bell for Appellant. 

. M' r - Ooune, Q.C., and Mr. Doyne for Respondent. 


Smith, gave judgment as follows 

^feSwprTsenteTbWhe p bakoor deeb » atl1 Singh against Baboo Brum- 
by • C r rt , of Wards, and the Maharanee Heeranath 

Le2nrafi°d ? f ^ impaS 

1 !? sed 1 3 “ tbe smt turned upon the Hindoo law of 
^S sMlte 1 l^f! heriibe P lamtlff Jeebnath Singh, or Bafeo©; Bbmmarain 

^ L ' S ' Ja0liMn C ? OTe ? f ’ "Py ‘ 1873,— 
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Singh, was entitled to succeed the Rajah Trilokenafch, who was the last proprietor, 
of the raj. Rajah Trilokenath died childless, and, indeed, a minor. The appellant 
Jeebnath Singh claims as father’s sister’s son, and no doubt he is a nearer relative, 
in one sense, to the deceased Rajah than the respondent Brumnarain Singh: going 
back to the common ancestor, Brumnarain is the great-grandson of that common 
ancestor. 

It was admitted by Mr. Leith in argument that the case which was lately 
decided by this tribunal, of Bhyah Ram Singh v. Bhyah Ugur Singh, in the 13th 
Moore, page 371,* was an authority decisively against the appellant’s claim. It 
is immaterial to consider whether Brumnarain was a sapinda or samanodaka, 
because he was clearly in one of those two classes, and whether in one or the 
other he was in the line of male descendants from the common ancestor, and the 
decision referred to is that this line must he exhausted, before bundhoos are 
resorted to, in order to discover the heir of the last proprietor. Jeebnath Singh is 
a bundhoo or cognate only, and therefore he cannot take as long as there is either 
a sapinda or a samanodaka in existence. The case, therefore, to which Mr. Leith 
referred, in the 13th Moore, has really decided the appeal, so far as that question 
is concerned, against the appellant, and that case in principle followed two 
previous cases, one in the 2nd Moore, page 132, f and the other in the 4th Moore, 
page 2924 

The other point which Mr. Leith raised was this : — That assuming the 
appellant, Jeebnath, was not the nearest heir according to the ordinary rules of 
succession, he was made an heir by the act of Maharajah Sidnath Singh, who, he 
says, appointed a daughter, Jeebnath ’s mother, to raise a son to him ; and he 
contends that, by a rule of Hindoo law, a son of a daughter so appointed is entitled 
to succeed in preference to more distant male relatives. That a rule of law of this 
nature is to be found amongst old collections of Hindoo law appears to be esta- 
blished by the text to which Mr. Leith referred, but there seems to be an opinion 
amongst the text-writers that that rule has become obsolete. In Sir Thomas 
Strange’s book, under the head of “Inheritance,” he thus speaks of it: — 

“ Daughters. — The right of daughters to succeed in default of sons and widow, is 
not to be confounded with that of the appointed daughter under the old law; that 
appointment was one of the many substitutions for the son, and by fiction no 
longer subsisting regarded as one.” Then he says, referring to another custom : — 

M This is analogous to the law as applicable to the appointed daughter, but that 
substitution, with others of a more questionable kind, became obsolete.” In Sir 
William Macnaghten’s Treatise on Hindoo Law, in the Chapter on “ Adoption,” he 
says : — <£ In former times it was the practice to affiliate daughters in default of 
male issue, but the practice is now forbidden. The other forms of adoption 
enumerated by Menu appear to be wholly obsolete in the present age/’ This 
appointment of a daughter may nob be strictly an adoption, but the text- writers 
evidently refer to this custom, amongst others, as being obsolete. It is not neces- 
sary in this case to decide that this is so, although there certainly does not appear 
to have arisen in modern times any instance in the Courts where this custom has 
been considered. But supposing it to exist, inasmuch as it breaks in upon the 
general rules of succession, whenever an heir claims to succeed by virtue of that 
rule, he must bring himself very clearly within it. 

It Is difficult to discover the precise ground on which the plaintiff originally 
based this claim. The plaint certainly does not state enough to bring him within 
the rules as laid down in Menu and in the Mitakshara. The plaint says this 
" Your petitioner’s maternal uncle, Maharajah Luchmeenath Singh Bahadoor, 

*UW, It P. a I ; 2 Sath. F„ 0, It 330. 

f Ruteheputty Butt 3 b a, Hbolanath Jba, and others, appellants v. Baj trader Narayn Bae and 
Mob into Narayn Bae, respondents, 12th February 1839, 2 Sath. P. 0. ft. I. 

/ r'r'v :• Stay Srimaty Dibeah, appellant, B any Ko'opd Luta, Ram Bung Luta, and others, xespon- 

3rd December 1847, 7 W. R. (P. p.) 44 ; 1 Bath. P. 0. It 182. ' " V. 11 
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agreeably to the counsel of his father, Maharajah Sidnath Singh Bahadoor 
having given in marriage your petitioner’s mother, kept her under his "roof 
declaring and giving her hopes that, if a son be born to her, such son will stand in 
the relation of son’s son to his mother’s father, and that, if at any time occasion 
arise, he will observe the religious rites of sradh (obsequies), and keep the" estate 
intact ; and accordingly your petitioner, from the day of his birth to the present 
moment, lived with the deceased Maharajah in common for all the purposes of 
board, lodging and worship.” Now, in this statement it is not said that 'the 
Maharajah bidnath by any act of his appointed the daughter, nor that the son 
her brother, Luchmeenath Singh, did any formal act appointing her to raise a son 
to his father; the plaint says no more than that the latter gave her hopes that if 
a son was born to her, such son would stand in that relation. 

Looking at the text, it seems not only that the act of appointment must 
proceed from the father himself, hut apparently should be made by himself 
because all the forms of expression which are given are those which it is supposed 
the father himself would utter. In Menu, the leading passage referred to bv 
Mr. Leith m Chapter 9, Section 127, is:— “He who has no son may appoint his 
daughter m this manner to raise up a son for him, saying, the male child who 
shall be born from her in wedlock shall be mine for the purpose of performing mv 
obsequies. The passages in the Mitakshara are to the same effect. In eh. 1 
s. 11, cL 3:— -“ The son of an appointed daughter is equal to him, — that is 
equal to the legitimate son. The term signifies son of a daughter. Accordingly’ 
ho is equal to the legitimate son, as described by Vasishtha ‘ This damsel who 
as no brother, I will give unto thee decked with ornaments : the son who’ mav 
he born of her shall be my son.’ Or that term may signify a daughter becoming 
by special appointment a son. The last is not the present case. As their Lord- 
ships understand, what is sot up is, not that the daughter became a son bv 
appointment, but that she was appointed as a special daughter from whom mio-ht 
pioceed a son who should stand m the place of a son’s son. “ Still she is only 
similar to a legitimate son, for she derives more from the mother than from the 

in ink *^ 0 Thi"?l y ’ SL f \ S “f\ tl0 . ned \ Vasishtha as a son, but as third 
rank. Then the note to that is : — “ The putrica-putra is of four descrip- 
tiom : the first is the daughter appointed to be a son; she is so by * a 
stipulation to that effect. The next is her son. He obtains, of course, the name 
of son of an appointed daughter, without any special compact. This distinction 

jZZ?’° CCm '* : ] r? n l m P^e of a son, but in place of a son’s son, and is a 

thn o S( t n ’ ~ tIiat If. the son of a daughter who is herself appointed to be in 
f a i f n - £hen there is this The third description of son of an 
appointed daughter is the child horn of a daughter who was given in marriage 
with an express stipulation in this form. The" child which shall be born of her 
shall be mine for the purpose of performing my obsequies.” The attempt is made 
th 4 6 this third description of son of an appointed 

ipfmed and S E, 5™ f pU l ation is & /iven - Ifc is stated that it must be 
^ ? nd fi so s P eaks of an express appointment proceeding in the 
same way from the father himself upon the marriage of the daughter ^ Tu fhi« 
appointment was made by the father, and it certaMyTequims positive 
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father himself in his lifetime, and no sufficient authority has been cited to esta- 
blish that what was done afterwards can have the effect of making the son of the 
daughter, who appears to have been married with the consent of her brother upon 
the condition that the husband should live in the house, equal for the purposes of 
succession to the son of a son. But, however the law may be, the evidence of the 
authority supposed to have been given by Maharajah Sheebnath to his sons, and of 
the exercise of it by them, is most vague and unsatisfactory. No more appears 
respecting the supposed exercise of it by the sons, than that when their sister 
married, a condition was imposed upon the husband that they should live in the 
Maharajah’s (her brothers) house, and the son be brought up as one of his. No 
ceremonies are proved to have been performed, nor any express form of appoint- 
ment used. This evidence seems to be wholly insufficient to establish a formal 
appointment which is to have the serious consequences of altering the line of 
succession. 

On the whole, therefore, their Lordships think that the judgments of the 
Courts below are correct, and they will humbly advise Her Majesty to affirm 
them, and to dismiss this appeal with costs. 


The 11th March 1875. 

Prevent : 

Sir James W. Colvile, Sir Barnes Peacock, and Sir Montague E. Smith. 

Arbitration Award — Act VIII of 1859 vs, 824 and 325 — Appeal — Resignation 

of Arbitrator. 

On Appeal from the High Court at Calcutta * 

Maharajah Joymungul Singh Bahadoor 
versus 

Mohun Ram Marwaree. 

A suit having been referred by the District Judge to arbitration, the arbitrators made their award, 
and the Judge passed a decree ia conformity therewith. That decree on appeal was set aside for 
irregularity, the award having been signed by the arbitrators separately and ten days not having been 
allowed f < >r object ions ; and t he case Vas remanded with a view to these defects being cured. On remand 
one of the arbitrators in a letter to the Judge tendered resignation : but was induced to withdraw it. 
The award was then pro} eriy signed and, after o' jections hoard, duly adjudicated upon under Act VIII 
of 3 rr. S21 and 825. A decree was then passed: 

Held, that no appeal lay from this decision to the High Court, and a fortiori none lay to the Privy 
Council. 

Held, that the arbitrator, who first tendered and then withdrew his resignation, did not formally 
divest himself of his character of arbitrator, and was therefore not funrtu# ofjioio when ho signed the 
award. 


This is an appeal against a judgment of the High Court, dated the 18th 
January 1871, which dismissed an appeal that had been brought against a 
judgment of the Zillah Judge of Bbaugulpore, dated the 1st February 1870. 

The circumstances out of which tills appeal arises are shortly these: — The 
respondent, who is a mahajun, sued the appellant, who is a person of high rank 
in the district, for the balance of an account arising out of transactions between 
them. That suit was first dismissed. There was an appeal by the respondent 
from that decision to the High Court, and the High Court remanded the case for 


*. * Bemand order by Kemp and E, Jackson, fJ., 6ih March IBfJS ; second remand order by Homan 
ar*skS0B, Jf r Mill September 1669 ,— U WV.B, $97, decided by Norman and Poeb, XL, 18bh 
1871 , , ; 
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re-trial to the Ziliah Judge with certain directions. Upon its coming back to 
the Judge, it was suggested by him that all matters in dispute should be referred 
to arbitration ; and that was done by the consent of the parties, — the arbitrators 
being a European gentleman, formerly the Judge of Bhaugulpore, and a member 
of the Bengal Civil Service, and a Mahomedan who exercised judicial functions in 
the district as the Judge of the Small Cause Court. Those gentlemen entered 
upon the enquiry, and in the course of it certain books of account which had been 
produced by the plaintiff' were, on his application, given back to him. He took 
them out of the hands of the arbitrators, meaning, as he says, to bring them back • 
but they were, according to his account of what happened afterwards, taken from 
him by violence; and in any case they disappeared, and have not since been 
forthcoming. The arbitrators, however, made their award. It is not necessary 
to state in detail the form in which it was made. It suffices to say that they did 
not sign that award, as first made, together. The Mahomedan judge first ex- 
pressed his opinion, and after going through the facts stated that in his opinion 
the balance found by him to be due should be paid by the appellant to the 
respondent. It then went to Mr, Sandys, the other arbitrator, who seems to have 
made further enquiry, and to have had some communication on the subject with 
his co-arbitrator. . But the award was on that occasion signed by them separately. 
It was then filed in the Ziliah Court, and the Judge passed a decree in conformity 
with it. 1 rom that decree there was an appeal to the High Court, and the decree 
was set aside, and properly set aside, by the High Court, apparently on two grounds. 
Ihe first was that the Judge had proceeded irregularly, inasmuch as he had passed 
hxs decree without allowing the parties the ten days for bringing in objections to an 
awaid which the Code of Procedure allows them. The other ground on which the 
learned Judges of the High Court, or at least Mr. Justice Norman, proceeded, was 
that the award was altogether informal, inasmuch as it had been signed by the 
arbitrators separately. The result of that proceeding in the High Court was 
that the judgment appealed against was reversed with costs, and the case sent 
back to the Ziliah Judge,— Mr. Justice Norman observing: — “The Judoe will 
consider whether it would not he proper to send hack the papers signed in 
pursuance of his former suggestion that an award may be duty and regularly 

hf n slid b — “ vfT +“ ? 6 p T re f nce of f ach . other -” ^ in another passage 

, We leave *? the Judge, on hearing any objections made by the 
defendant, or on the application of the plaintiff for that purpose, to remit the 
award to the arbitrators unaer the provisions of the 323rd Section, if he thinks 
Eiat the ends of justice will be served thereby.” The other Judge. Mr. Justice 
Elphmstone Jackson, after expressmg a doubt whether there was any informality 
m the separate signature by the arbitrators, says.-“As, howeveif myTarned 
colleague is of an opposite opinion, I am ready to concur with him in^LaS 
this case to the Judge, in order that he may take steps to have the award formally 

skofllf fh C arbltrat . ors at the same tim e, and not on different dates. I think 
also that there must be a remand, in order that the appellant may obtain ten 
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a formal shape by getting it signed by both the aiffiitrators together; that when 
so^ signed it should be regularly hied; that the parties should have ten days 
within which to take their objections, whether founded on the abstraction of the 
books, or any other legal ground, to the validity of the award ; and that the Judge 
should then proceed to adjudicate upon those objections. He himself seems to 
have taken that view of his duty, and lie accordingly proposed to have the award 
signed by both the arbitrators in his presence. Then arose a new difficulty. 
Mr. Sandys, taking exception to some things that had been done, wrote a letter 
to the Judge, in which, after stating these objections, he says: — “ Under the 
circumstances above detailed, I feel that I cannot with any seemly propriety 
continue to act any longer in this arbitration; and in the perplexity this gives 
rise to, I can discover no other alternative to be left me than herewith to submit 
my resignation.” The Judge was very unwilling to accept that resignation, and 
induced Mr. Sandys to withdraw it. The result was that Mr. Sandys and the 
Mahomedan gentleman came before the Judge; they signed the award; the award 
was then regularly placed upon the hie of the Court, and formal objections were 
brought in by the appellant. One of these objections, the 5th, was that the act 
of the Moulvie (the Mahomedan arbitrator) in allowing the plaintiff to take away 
his hooks was an irregular and illegal proceeding, and amounted to such mis- 
conduct as would vitiate the award. The Judge adjudicated upon those objections, 
under ss. 324 and 325 of the Code of Procedure, and overruled them. He then 
made a decree in conformity with the award, going neither beyond it, nor altering 
it in any way. Upon that there was a final appeal to the High Court, which 
resulted in the judgment now under appeal. 

Their Lordships entirely concur with the first point taken by the learned 
Judges of the High Court, namely, that the appeal was an appeal against the 
judgment passed in pursuance of an award made by the arbitrators; and that 
the judgment, being in accordance with the award, was, under s. 325 of the 
Code of Procedure, final. If this were so, it follows that no appeal lay against 
that decision of the Judge to the Court; and, & fortiori, that this appeal from the 
judgment of the High Court cannot be maintained. Their Lordships have already 
dealt with the objection raised by Mr. Doyne, to the effect that the award was 
not in fact an award within the meaning of the Code of Procedure, inasmuch as it 
had not been made pursuant to the instructions with which the case was re- 
nrnnded; and that the arbitrators ought again to have considered the questions 
referred to them with the books, if they could get them, or to have pursued the 
enquiry concerning the books. Therefore, it is not necessary to say more upon 
that point. 

It was, however, further objected that the award was informal, and not 
properly the subject of a final adjudication by the Judge, because Mr. Sandys, 
at the time when he signed it, was functus officio. But their Lordships, looking 
to the mode in which he merely tendered his resignation to the Judge in a letter 
addressed to him, and afterwards withdrew it at the request of the Judge, are 
of opinion that he never formally divested himself of his character of arbitrator; 
and concur with the High Court in thinking that the award was a formal 
award; that there has been an adjudication as to its validity, and that that 
adjudication is final. 

Their Lordships will therefore humbly advise Her Majesty to affirm the 
judgment of the High Court, and to dismiss this appeal with costs. 
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The 18th March 1875. 


Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Practice ( Prin / Council) — Leave to Appeal — Ultra Vires — Special Leave to 
Appeal nunc pro time — Mortgage — Compromise — Withdrawal of Deposit. 

On Appeal from the Court of the Judicial Commissioner of Oudh . 

Grajadhur Pershad 
versus 

Tlie Two Widows of Emam Ali Beg and others. 

. Though the objection to an appeal that it is without proper authority because the leave to appeal 
is ultra vires, should be taken at an early period, yet it is competent to the Privy Council to hear it at 
any stage of tnq appeal, and it lias not been unusual to entertain it when the appeal is called in and 
before the argument upon the merits has been commenced. 

xi ! >ecn awe? where, upon the appeal being called on and the objection discussed, 

tne invy Council has given special leave to appeal nunc pro tunc, such special leave was refused in this 
ease, where one of the questions was that the proper amount was not paid into Court under a eompro- 
mise. the alleged deficiency appearing to have been of a small sum of Rs. 7 : and where the other and 
substantial . ground was that, in a suit for foreclosure of mortgage, before a decree was finally obtained 
a com promise was entered between the mortgagor and mortgagee, in pursuance of which the mortoa^or 
paid into Court a sum of money which the mortgagee refused to accept, and which the Court thereupon 
irivguiarly directed to bo repaid to the mortgagor without notice, the Privy Council being of opinion 
hat the mortgagee s rights arising from the withdrawal of the money out of deposit might be ascertained 
hail been sent u p Y ROrn ° ° iliCr proceodin ° s thau that trib nnal under the irregular appeal which 

J/r. Leith, Q.C . , and Mr. J. II. TP Aralhoon for Appellant. 

Mr. Ihyne for Respondents. 

AV Montague Smith gave judgment as follows : 

i u j? so conies 1 l . )eiore tl,eir Lords] lips under circumstances of great irremi- 
larity m the proceedings. The leave to appeal granted by the Judicial Com- 
missioner, Mr. Currie, is clearly ultra vires , and therefore the appeal is now before 
them vvitlwut any proper authority. Mr. Doyne has taken the objection that the 

MrTT;fh tLT * at P oslt,on * He was met by a counter objection on the part of 
Mi. Leith that the respondents could not now be heard to object, inasmuch as they 
had not done so at an earlier period when they first became aware that the irregular 
petition of appeal had been lodged. Their Lordships think that the right practice is 
to take objections of this kind at the earliest moment, for the obvious reason that 
the great expense of preparing for the hearing is thereby saved, which is uselessly 

Suo il ’ Buflh TV- ^ their Lordslli P3 fool obliged ^o 

jield to it. Lut although their Lordships think that the objection should he taken 

at an early period, it is clearly competent to them to hear it at any stao- e of the 
appeal; and it lias not been unusual to entertain it when ‘the appeal fealled on and 
V? 1 *, argument iipon die merits has been commenced. Mr, Dovne has taken 
tU ?a 5f d tbe l r f j0r dships think his objection ought to prevail Mr Leith 
fo aP f lj t0 ^ 4-dfors^ecial 
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It seems that the plaintiff is mortgagee, and tlie original defendant Emam Ali 
Beg was mortgagor. Emam Ali Beg is dead ; his two widows are on the record, 
and there is a third party now on the record as an intervenor, the Rajah of Bhixiga, 
the respondent, who became a purchaser of the estate from Emam Ali Beg or of 
some interest in it. The original suit was for foreclosure of the mortgage in which 
various questions as to the right to tack and other matters arose ; and it. seems that 
before a decree of foreclosure was finally obtained, a compromise was entered into 
between the plaintiff and Emam Ali Beg. The compromise contained the following 
terms : — a That the plaintiff is to get Rs. 10,000, the balance remaining after remis- 
sion of a certain sum on account of interest recently accruing out of the aggregate 
amount of the principal, costs, and interest accruing up to the month of November 
1868. That from 1st December 1868 the defendant is to be liable for interest at the 
rate of Rs. 1 : 8 per cent, per mensem. That the defendant's rights and interests 
in the village are to remain as before hypothecated to plaintiff*, mortgagee. That 
defendant is to put the plaintiff in possession of the estate, and to have the mutation 
of names effected in the Collector’s Register of Proprietors, before Bysakh 1276 F. 
Plaintiff is to appropriate the proceeds towards payment of the interest due. 
Defendant is to pay to plaintiff* the whole amount in cash due to lum within two 
years from this day, in the case of the mutation of names having been effected in 
favor of and possession given to plaintiff.” 

It seems that the defendant did pay into Court a sum of about Rs. 10,700, the 
Rs. 700 being for interest, in pursuance of this compromise, and that the plaintiff 
refused to accept it or to take it out of Court, upon the ground that by the terms of 
this compromise he was entitled to have the possession of the estate for two years, 
and a mutation of names, and afterwards to get ibis money. He petitioned the 
Court to give effect to this contention ; but the Deputy Commissioner rejected the 
application, and stated that the petitioner refused the money at his own risk, and 
would receive no interest from the time it had been paid into Court. This rejection 
was confirmed on appeal. The money having been thus refused, it appears that an 
order (dated 26th April 1869) was made by the Deputy Commissioner for the repay- 
ment of the deposit of Emam Ali Beg. That was an irregular proceeding. The 
money ought not to have been paid out without notice. However, that was done. 
Thereupon began a set of proceedings on tlie part of the plaintiff* the mortgagee, to 
have the compromise carried into effect, which lias led to the present appeal. It 
seems that the plaintiff contended that he was entitled to have a decree of fore- 
closure in consequence of the withdrawal of the money. It is sufficient to say that 
the Deputy Commissioner held that he was entitled to the money, but not to a 
decree of foreclosure. The officiating Commissioner reversed that decision, and held 
that he was entitled to foreclose. The case then came before Mr. Capper, the 
Judicial Commissioner, and, on the 28th June 1870, he made a decree reversing the 
decree of the officiating Commissioner, setting up that of the Deputy Commissioner, 
and holding that the plaintiff could not have that relief, hi the course of his judg- 
ment Mr. Capper says, — tf£ It is not denied that this was a full payment of the sum 
due under the compromise, and, consequently, on that date all tlie conditions 
and stipulations of the mortgage contract, and all rights accruing under it to 
the mortgagees actually ceased, and were at an end.” He also says the Rajah, tlie 
intervener, <£ has agreed in Court to repay the its. 10,721) withdrawn, and it is asserted 
that this amount is actually in deposit in the treasury of the Deputy Commissioner.” 
It appears Mr. Capper was not rightly informed, and that this money had not been 
so deposited, although it had been agreed that it should be. It is against this order 
that their Lordships are now for the first time, in March 1875, asked to grant 
special leave to appeal. 

Several subsequent proceedings have taken place. There was a petition for 
review, heard by Mr. Capper himself, who rejected it ; and then the plaintiff filed 
proceedings which it is difficult to characterise; There is a claim or petition to 
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revive the decree of foreclosure, which had been reversed on appeal, another petition 
to review Mr. Capper’s decision, and to revive the decree of the 5th January 1869 
ground that this money having been taken out after it was deposited, the* 
plaintiff ought to be restored to the former state of things. But matters had greatly 
changed. The Rajah of Bhinga had come in as purchaser, and his rights as pur- 
chaser have never been tried. There are, it appears, conflicting contentions on the 
part of the Rajah and the representatives of Emam Ali Beg which have not been 
determined. These petitions came on before Mr. Ouseley, the then officiating Com- 
missioner, and he, it appears, felt some difficulty in dealing with them. He says in 
i s ju gment : “ It seems to me that at this stage of the proceedings the only thin o* 

ia can ie done is to call on the Rajah of Bhinga to show cause why he should not 
pay the money which he agreed in Court to pay.” The counsel for the Rajah 
apparently objected to that on the ground that the case was not heard in review of 
judgment and that the Court could not call on his client to show cause why he 

upon that ^objectbn 11101167 ' ** ^ n0t appear what was done before Mr. Ouseley 

cultv T dSlin h ff? Se TT bef °- e Mr ; ?, urrie l wbo apparently feeling the same diffi- 
culty, declined to admit a review of the order. He says this “ As Mr Carreer 

cwas re ablve d d Cl f m -l d l t0 T" f + . tMs . orde ^ and as the entire facts of the 
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withdrew Fl t ed , °J C0 “P»i and that the defendant fraudulently 
opinion tin tO ^ ° f before ' that point was determined, I am of 
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power to do. M J tj Council > wblcb ’ as already observed, it was beyond his 

, .. Unde f. these circumstances, their Lordships think it would he a wroim exercise 
of their judicial discretion to grant the special leave now applied for There are mdv 
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The 25th March 1875. 

Present : 

Sir James W. Colvile, Sir Montague E, Smith, and Sir Robert P. Collier. 

Joint Hindoo Family — Division of Ancestral Property . 

On Appeal from the High Court at Calcutta .* 

Maharajah Ram Kissen Sing 
versus 

Rajah Sheonundun Sing and another. 

As regards the joint property of a Hindoo family, there may be a division of right and interest, 
which will operate to change the character of the ownership from joint to separate, although it may 
not be intended at once to perfect it by an actual partition by metes and bounds ; and therefore the 
agreement of a family to divide the proceeds of the joint property among its members in definite shares, 
with the intention that each should hold his allotted share in severalty, severs the joint interest, and 
extinguishes the rights springing from united family ownership. 

Mr. Cowie , Q.C. , and Mr. Doyne for Appellant. 

Mr. Leith , Q. C and Mr. J. D. Bell for Respondents, 

Sir Montague Smith gave judgment as follows : — 

Maharajah Ram Kissen Sing (the appellant) brought this suit in the Civil 
Court of Zillah Sarun, so long ago as the year 1852, to recover shares of numerous 
villages in Pergunnahs Mahashee and Bibrab, which he claimed as maternal grand- 
son and heir of Ilajcoomar Radha Mohun Sing, who died on the 24th December 1850. 

The principal defendants, the now respondents, Rajah Sheonundun Sing and 
Rajcoomar Deonundun Sing, are the grandsons of Rajah Dost Doon Sing, an elder 
brother of Radha Mohun. Sheonundun is sued as guardian of his minor brother, 
Deonundun. Rajah Dost Doon died before Radha Mohun, leaving two sons, Rajah 
Rughoonundun, who survived his uncle, Radha Mohun, and died childless on the 
16th September 1852, and Judoonundun, who was the father of the two defendants, 
and died in Radha Mohun’ s lifetime. 

It appears that Radha Mohun had a son, Hurnundun, who died in his lifetime, 
leaving a widow, Munroop, and a daughter, Jankee. These ladies were made 
defendants in the suit, but do not appear in this appeal 

The family was one of distinction, and had formerly possessed considerable 
estates. *dt appears that the bulk of their property had been sold under Government 
and execution sales, but much of it had been again acquired by them through the 
powerful aid of the Rajahs of Benares, who were related to the family by marriage, 
and seem to have taken great interest in its welfare. 

The family is governed by the law of the Mitakshara. 

The plaintiff bases his claim on the ground that the property was the separate 
estate of Radha Mohun, to which as the son of a daughter, in default of descendants 
in the male line, he was, by this law, entitled to succeed as heir. 

The defendants oppose to this claim two defences: (1) that the family was 
joint, and the property undivided, and that, consequently, on Radha Mohan’s 
death, it devolved on Rajah Rughoonundun and themselves, as the male descendants 
of his brother, Rajah Dost Doon ; and (2) that if this wore not so, Radha Mohun 
made a deed of gift or will by which he declared his grand nephew, Deonundun, to 
he his heir, and gave all his property to him. 

It may be observed in the outset that the disposition in this alleged will (which in 
the commencement of the litigation was the ground of defence principally relied on) 

* From the judgment of L. S. Jackson and M&epherson, JJ., dated 11th July 1871 ; — la Wji., 
: Omit, Muling 142. . _ . _ . 
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constituting Doommdim sole inheritor, to the exclusion of his uncle and brother, is 
not very consistent with the theory that the property with which it deals was joint 
and undivided family estate. It is true that the uncle and brother seem to have 
been consenting parties to the will ; and in that way validity might have been cfivon 
to it ; hut if the property had been really joint, it is highly improbable that such an 
arrangement would have been thought of 

The origin of the separation of the estate appears to have been an award of 
Maharajah Odeet Narain,a former Rajah of Benares, made in April 1819, by which 
a large part of the possessions of this family was divided into two unequal shares of 
10 annas and 6 annas ; the larger share being allotted to the sons of Rajah Dost 
Doon, the elder brother, and the smaller to Radha Mohun. 

> . -^bis award is recited at length in some later proceedings before a succeeding 
Rajah of Benares, the Maharajah Isreo Persbad. This recital states that disputes 
having arisen between Rughoonundun and Judoonundun, sons of Rajah Dost Do on 
(deceased), on the one side, and Radha Mohun on the other, respecting a share of' 
the zemindaree of certain villages, the parties had executed an ikrarnamah to the 
effect that the Maharajah has the full power to fix our title and divide our shares 
and \v haiever he should think proper to assign for any party, none of the other 
parties shall object thereto.” It states that the Maharajah, u in order to remove 
doubts lor ever, accepted the ikrarnamah and drew up and passed a decision the 
eflect of which is set forth as follows J 

tc The villages detailed below in Pergunnahs Mahashee and Bibrah, winch had 
been purchased at auction hi the names of Rajah Dost Doon Sing, Baboo Radha 
Monun femg, Baboo Rughoonundun Sing, and others, and were, till then, in the 
joint possession of both the brothers, without specification of shares. 

“ how, as Rajah Dost Doon Sing is dead, and there appear indications of dis- 
agr cement between Baboo. Radha Mohun Sing and the sons of the said Rajah 
there ore is it settled to divide the shares ; whereas these auction-purchased villages 
were not them ancestral property, but were acquired with the aid and assistance 
ol the Maharajah bolh the above persons knowing me as the real owner, and 
leaving the determination of the shares to my judgment and decision— have 
appeared and executed an ikrarnamah to the above effect, under their own seals 
therefore, m order to the preservation, agreement, and management of both houses’ 
in consideration of the title .of both parties with respect to this sircar and old usao- e ’ 

thi. r “iT® shown to them, judgment and decision were madc°to 

this fcttcct— that, after defraying collection expenses, and paying the Government 
revenue, and debts due to creditors, and costs of the Courts in the joint suits 
instituted previously and recently, which were joint from the lifetime of the said 

Inf aAmX?' t5 f. sald Vll , iil ^ es remain, Baboo Radha Mohun 

Din^ and Humundun Smg, his son, shall take 6 annas per rupee : and Ranh 

Rughoonundun Smg and Baboo Judoonundun Sing, sons of the said Rajah' 10 

mannas per rupee 5 and none of them shall deviate from; or refuse this partitSnand 

.both the brothers shall remain m union with, each other as they are up to the 

pie^ent moment. Any person who shall be appointed by the judo-ment of both 
dUarties shal M ..rii i V xnuic ox Doth 


l£i?rr *"~r r«maiu m me name ot the party in who^ y^Wia 

StE«f SCC,aild W]j °? e "uff “ l ? tereJ in tl,e se ttleinent book. With 
* to t.qe .nanie, no one party will bo able to alter or deviate from this decision ’ 

■inadlwla tlA because the decision and division of shares is 

; tho villages specified below.” " - 9 1 

; ; this award was acted on. ■ 

j. kvf J? n lii notified the Collector of Sarun, as appears* from -th® copy of 
. v ** illMfeiMMlKNK ! Ih®/ sharesr of villasses , of; i 


of Pergum 
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the Colloctorate, in which ilio division into shares of 10 annas and 0 annas is stated, 
and the 6 annas are referred to as Radha Mohan’s share. 

From the account books in evidence it appears that, whilst the collections for the 
villages were joint, the net proceeds were divided into shares in accordance with the 
mode of collection and partition prescribed by the award. 

In several transactions Radha Mohuu acted as owner of the (1 annas share, fn 
1842 he morgaged, by way of conditional sale, his G annas share in some of the 
villages. This mortgage was foreclosed in 1845, and a mutation of names effected, 
without the intervention of other sharers. 

Again, on the 6th February 1846, Radha Mohun made another conditional sale 
by way of mortgage to Sheonundun himself. The deed disclosed the fact that the 
other 10 annas belonged to Rughoonundun and Sheonundun. There was afterwards 
a suit to foreclose followed by a decree. It is evident that in this transaction the 
parties were treating the shares as separate estate. 

Besides the above, other mortgages were made by Radha Mohun of his 6 annas 
share. 

Some leases to indigo planters and others were put in evidence by the defend- 
ants which the proprietors of the 10 annas shares and Radha. Mohun joined in 
granting. But their so joining is in no way inconsistent with their being owners of 
separate shares. Until an actual partition of the land, they were in the position of 
tenants in common in England, and would for convenience join in granting leases; 
Besides it is to be remembered that the collections were by the terms of the award 
to be joint. 

The cases which have been recently decided by this tribunal on questions 
touching the separation of the joint property of a Hindoo family establish the principle 
that there may be a division of right and interest, which will operate to change the 
character of the ownership from joint to separate, although it may not be intended 
at once to perfect it by an actual partition by metes and bounds ; and therefore, 
that the agreement of a family to divide the proceeds of the joint property among 
its members in definite shares, with the intention that each should hold his allotted 
share in severally, severs the joint interest, and extinguishes the rights springing 
from united family ownership. 

The question of intention, as was pointed out in the latest of these decisions, 
must arise in all such cases and be determined in each upon its own circumstances. 
(Bee A'ppovier v. llama Snbha Aryan, 11 Moore’s I. A. 75.* Bee also three eases in 
IS Moore’s I. A., pp. llo,f 181, £ and 497, § and another in L. ft, 1 Indian 
Appeals, 5o.||) 

Applying these principles to the evidence, it appears to their Lordships- to be 
clear, both from the terms of the submission to the Rajah of Benares, and of his award! 
of 1819, and also from the subsequent conduct of the parties, that their intention 
was that the shares specified by the Rajah should be the subjects of separate 
owners! lip. 

The recital of the agreement to refer states it to have been to the effect that 
a the Maharajah has full power to fix our title and divide our shares.” Then the 
award, which the recital says was made £w io remove disputes for ever,” states that 
the villages which it was proposed to divide had been purchased at auction, and were 
not the ancestral property of the parties, but acquired with the aid of the Maharajah. 
It further states that the parties knowing the Maharajah to be the real owner, laid 
left the, determination of the shares to lixs decision ; and then the award, after 
determining the shares of the profits which each should take, directs that none shall 
u deviate from or refuse the partition.” 

* 8 W. It. P. C. 1 ; 1 Buth. P, 0. K 057. f 12 W. H. l\ C. 40 ; *2 Stitt, P. 0. B, 265. 

, , J ,TM«- case turns purely on a. question- of boundary ; t!w, reference to Afjmwr v\ Umut* Sitbbft 
Aiwm being merely incidental. 

‘‘fVo '/I’M W.K. P. U. 33; 2 But*. P. 0. R. ml ' J 2t W. It. P. 0.214; 2 ButU^P, 0. J \ 
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This award carefully excludes ancestral estates, which would therefore remain 
joint as before, and deals only with newly acquired property, which being pur- 
chased with his aid, the Maharajah deemed himself to be, in some sense, entitled to 
dispose of. It discloses throughout a general intention to give a separate ownership 
in the specified shares. The passage that “both the brothers should remain in union 
with each other as they are up to the present moment,” which was relied on by the 
respondents as having a contrary tendency, is not sufficient to rebut this general 
intention. It' is not at all clear that the words mean more than that the brothers 
should remain in concord. They would be satisfied also by supposing that the 
brothers were to remain joint as to the ancestral family property. But, be this as 
it may, the whole tenor of the rest of the award shows that, as regards the pur- 
chased estates, a final division into separate shares was intended to be made. 

The evidence already referred to of the dealing with the property, and the 
conduct of the parties subsequent to the award, furnish very strong proof that from 
the first they understood the arrangement to mean a separation of ownership. 

The Principal Sudder Ameen came to the opinion that this separation had been 
effected, in which opinion, for the reasons above given, their Lordships concur, 
disagreeing on this part of the case with the judgment of the High Court which 
overruled it. 

Coming to the second defence that Radha Mohun had executed a deed of gift 
or will constituting his great nephew Deonundun his heir, their Lordships find that 
both the Courts in India, upon a full review of the evidence, have arrived at the 
conclusion that the execution of the instrument propounded by the defendants has 
not been established. Their learned Counsel, adverting to the general practice of 
this Committee, admitted that no special grounds existed on which they could hope 
to disturb on appeal these concurrent judgments upon a question of fact; but they 
attempted to show that, independently of the particular instrument, the evidence 
was sufficient to warrant the conclusion either that a previous disposition of the 
property had been made by Radha Mohun to the effect of that contained in the will, 
or that he had so acted as to estop him and his representatives from denying that 
such a disposition existed. 

It is to be observed that this is a new case, set up for the first time at their 
Lordships bar, the defendants having throughout the suit, in all its previous stages, 
propounded a particular will executed by Radha Mohun, as they alleged, on the 
7th September 1849. b 

The defence now suggested is raised neither by the defendant’s answer, the 
issues, nor the grounds of appeal. It would, therefore, be improper to give effect 
to it, unless the evidence to support it was so clear and uneontradicted that it could 
not, without manifest injustice, be disregarded. 

But this is far from being so. It appears, no doubt, that a strong effort was 
made in the family to induce Radha Mohun, after the death of his son Hurnundun, 
to come to such an arrangement. He had, it seems, incurred debts, and mortgaged 
some of his property, and there was a desire on the part of Rughoommdun 
representing the other branch of the family, to prevent the descent of Iris estate in 
fie female line. 


this view it was agreed to submit to the advice of the then Rajah of 
• f be parties accordingly attended him, and there is evidence that it was 
ranged that Radha Mohun should execute a wussyutnamah or will to the 
|^;p^pounded, and a draft of it was prepared. This took place in June 
Radha Mohun took away this draft, but it is not at all clear 
to execute it, for, although the matter was urgent, it is not 
executed the will until fifteen months afterwards (the 7th 
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will The facts disclosed in this evidence are undoubtedly deserving of considera- 
tion ; but they were investigated, and the inferences sought to be drawn from them 
answered by the Judges of the Indian Courts in determining the question of the 
validity of the will. On the other hand, Mr. Cowie,, for the appellant, referred to 
the mortgage from Radha Mohun of the 29th October 1848, and also to the fact 
that on the 18th January 1849, Sheonundun took proceedings to foreclose Radha 
Mohun’s mortgage to him of the Gth February 1846, already adverted to, as being 
acts altogether inconsistent with the supposition that, at the time they took place, the 
arrangement contemplated in the month of June 1848 had been finally agreed upon. 

In this state of the evidence, and of the findings of the Indian Courts upon it, 
their Lordships think it is not possible for them, in this final stage of the suit, to 
give effect to the new ground of defence raised by the respondent's Counsel. 

For these reasons their Lordships must hold that the plaintiff, as heir of his 
maternal grandfather, Radha Mohun, is entitled to recover such of the villages 
enumerated in the plaint as were his grandfather’s separate property. 

Their decision is founded mainly on the arrangement evidenced by the award 
of 1819, to divide certain villages into shares of 10 and 6 annas. This award is 
confined to the villages u detailed below,” described as having been purchased at 
auction by the aid of the Maharajah in the names of Rajah Dost Boon, Radha 
Mohun, Rughoonundun, and others, and which, it states, u were not their ancestral 
property.” This is a clear indication that ancestral villages were to remain joint as 
before, and there is no evidence of any subsequent partition of such villages. The 
Principal Sadder Ameen seems to have been of opinion that the sons of Rajah Dost 
Doon were separate in food and had ceased to form a joint family ; but their 
Lordships think the evidence is insufficient to support this conclusion. The limited 
partition of 1819 is inconsistent with an intention wholly to destroy the joint family, 
and no subsequent agreement to that effect is shown. 

Unfortunately, the detail of the villages which formed part of the award is not 
in the record. The respondent’s Counsel have contended that, at the most, only 
the villages contained in this detail were separated, and that there is no proof that 
any of the villages mentioned in the plaint were included in it. On the other hand, 
the appellant’s Counsel have urged that the villages enumerated in the plaint being 
the same as those in the schedule of the alleged will, which was put forward by the 
respondents, it must be assumed that the plaint contains only such separate property 
as Radha Mohun could have disposed of by will. 

In their Lordships’ view neither of these contentions is well-founded. It appears 
to them, with reference to the contention of the respondents that, although the 
detailed list contained in the award is not forthcoming, there are means in the 
record of distinguishing the newly purchased from the ancestral villages; and, with 
regard to the argument of the appellants, derived from the schedule in the alleged 
will, they think ;it cannot be assumed that it contains only separated property. 
Looking at the object the parties had in view in putting forward this document, it 
is probable that they would so prepare it as to include all the villages in which 
Radha Mohun had any interest, whether joint or several. Indeed, it was contended 
by the respondents that this will would be valid, even with regard to joint estate, by 
reason of its being made with the consent of the other members of the family. 

This tribunal is no doubt placed in some difficulty in this matter, as they are 
without the assistance of the opinion of either of the Courts in India upon it. The 
High Court having dismissed the suit, it was unnecessary for them to consider it, 
and the Principal Sadder Ameen made no distinction in his final decree between 
ancestral and purchased property, thinking, apparently, there had* been an entire 
separation between the brothers. Their Lordships, however, are reluctant to prolong 
a suit, which has been already pending upwards of twenty-two years, by directing 
further enquiries, especially as they think the result of the proceedings on remand, 
in ;&n : early , stage of the cause, will enable them to dispose of the question. 
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Those early proceedings show that the original positions taken np by the parties 
have been considerably shifted in the course of the litigation. In his first judgment 
the Principal Sudder Ameen found that this family were separate in food and estate, 
and then decided two things according to a bywastha : — (1) that the plaintiff, as a 
maternal grandson, was Radha Mohun’s heir ; and (2), assuming, apparently, that the 
villages were ancestral, that Emilia Mohun could not disinherit him by will. Upon 
this view of the case, he did not think it necessary to decide on the factum of the 
will, although he expressed great doubt of its authenticity. 

The defendants appealed to the Suclder Court, one of their main grounds being 
that the villages were not ancestral, but purchased by Rajah Dost Doon and his 
brothers, and thus were the self-acquired property of Radha Mohun, which he was 


/ 



competent to alienate by will. 

The Sudder Court thought the Judge below had overlooked this distinction, 
and remanded it to him for re-trial, and especially “to determine whether any and 
what portion of the property sued for was acquired personally by Radha Mohun, 
and specifically to distinguish that from the portion which is ancestral.” 

A new issue was accordingly framed as follows : — i( Out of the property in suit, 
the estate of the maternal grandfather of the plaintiff, what was the ancestral property 
of Radha Mohun Sing, deceased, and what was acquired by the deceased himself?” 

The judgment of the Principal Sudder Ameen on this issue will be found at 
p. 624 of the record. It appears from his finding, which, although made for a 
somewhat different object,- seems to be in substance sufficient for the present 
purpose, that, as their Lordships understand the judgment, twenty-six of the lots 
mentioned in the plaint, that is to say, Nos. 1, 11, 12, 18, 19, 24, 25, 33,49, 53, 56, 
74, 80, 81, 87, 96, and 105, which the Judge groups together; Nos. 13, 31, 34, 40, 
50, and 51, which he places in another group ; and Nos.'bO, 62 (being Chirk Fatima, 
in Pergunnah Mahashee), and 108, which last three lots he deals with separately”, 
were ancestral property ; and that all the remaining lots were acquired by means 
of various purchases in the ostensible names of Rajah Dost Doon Sing, Radha 
Mohun, Rughoonundun, Sheonimdun, and others. 

The ancestral property* was, as already shown, clearly excluded from the 
partition in 1819, and their Lordships therefore think, for the reasons already given, 
that the plaintiff is not entitled to recover in respect of the above twenty-six ancestral 
villages or lots, and that his suit as regards them ought to be dismissed. 

.But, with regard to the remaining lots found to be newly purchased, they think 
the plaintiff is entitled to maintain this suit. The bulk of these villages would seem 
to 'have been acquired before the award of 1819, which referred to large purchases 
then recently made ; and it is reasonable to presume that the lots which were sub- 
sequently acquired were purchased and held by the brothers and their descendants 
in the shares specified in the award, since neither the parties themselves nor the 
Principal Sudder Ameen appear to have made any distinction between the villages 
purchased before and after the award. They are all placed in his judgment in the 
category of newly-acquired estates, as distinguished from ancestral 
; : In the result their Lordships will humbly advise Her Majesty that the decrees 

" bf'fhe Jndian Courts be reversed, and that in lieu thereof it be decreed that, so far 

S bhe twenty-six lots found as above to be ancestral property, the plaintiff’s 
lissed,, and that, as to the remaining lots, that the plaintiff is entitled to 
snare in such lots, and to possession thereof, and that the costs of the 
apportioned between the parties in the usual way, according 

, , to which they have been held to be respectively entitled, 

' Ifi' ifilml ” - ttle F arties J\ ave received from the other a larger amount 

the^costg had been apportioned, as ’ above,, v the 



The 1 Gtli April 1875, 

Present ; 

Pir James W. Col vile, Sir Montague E. Smith, and Sir Robert P. Collier. 
General Rule as to Findings of Pact — Finding by Cici.l Court — Rights of Part ies. 

On Appeal from the High Court at Calcutta A 

Koer Poresh Narain Roy 
versus 

Robert W atson and Co. and others. 

Ranee Surrut Soondree 
versus 

Robert Watson & Co. 

As a general rule, an appellant to Her Majesty in Council cannot hope to succeed upon a pure 
question of fact as to which the decisions of both Courts below are against him. 

A finding by a Civil Court must be taken altogether ; a party is not entitled to a decree upon one 
part of it where the decree would be inconsistent with another part of the same finding, unless he can 
show that such other part is incorrect, 

A party, who is not willing to accept a finding in his favor in a suit, is not in a position to ask for 
a decree based upon it in the appeal, though he ought to have the benefit of it in some future 
proceeding, 

Mr. J. ]). Bell for Appellants. 

J\[)\ F ilz] nines Stephen, Qj Mr. Leith, Q.C . , and J/r. .Doj/ne, for Respondents. 

In tho first, appeal of Koer Poresh Mamin Roy r. Robert Watson & Co., their 
Lordships think there is no other course to take than to dismiss the appeal. 

The suit was brought to recover some dim* land which was alleged to have 
accreted to five different esiates or parcels of estates. As to the three first, 
Ramkristoporc, Jotashakye, and Chuck Ifuttehpore, it was admitted hy Mr. Bell, 
the learned Counsel for the appellant, that (lie questions arising wiih regard to 
il lose estates were purely questions of fact, and that the decisions of both Courts 
below were against him. Therefore he felt that, consistently with the general rules 
of this Commit tee, he could not hope to succeed in the appeal as regards those 
estates. 

With respect to the fourth and fifth parcels, namely, the original Nowslmrra 
and the resumed Nowslmrra Sooltanporo Futtchporo, lie argued that the appeal 
should be hoard, and, if heard, decided in his favor, although there were the 
judgments of both the Courts against him, upon the ground that the Ameen, who 
had been directed to make a local enquiry by the first Judge, had reported in favor 
of the appellant as regarded those estates. But upon investigation it appeared that 
the materials upon which the Ameen had reported were not in the record, and their 
Lordships fed that it would he quite impossible to reverse the concurrent judgments 
of the Courts below upon questions of fact merely on the ground that the Ameen 
had reported in a, different way, when they have not the materials before them upon 
which the Ameen formed his opinion. 

Mr. Bell then contended that as regarded the resumed Nowshurra he was 
entitled to succeed as .to the parcel In front of that resumed JJowshurra, by reason 
of a special finding of the Judge, Mr. Belli, which finding was as follows : — <£ There 
only remains Nowshurra Sooltanporo Futtehpore, which is a Government khas 
mehal, ndw under resettlement. The Watsons admit lliat the proprietary right of 
Poresb Narain in this has been allowed by tho Government officers' to be coincident 
with his proprietary title in Pergunnah Lusbkurporo, viz., annas 4-18-1*1, and that 
the remainder was farmed by tho Government to them. If, however, it is a Hans 
. : ■ , ■* the judgment of Sir Barnes Peacock, CiJ<, mid Hobhouac, *A, dfued the 12tfc February 18$$, 
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mehal, the proprietary right in it belongs to no one but the Government, who may 
settle it with the Watsons or with Poresh Narain or with any one else whom it 
likes; and the fact of the last settlement having been made between the "Watsons 
and Poresh Narain must be regarded as merely a happy accident for those parties. I 
sav therefore with regard to the land opposite to Nowshurra Sooltanpore Futtehpore 
the right to ii will appertain to any party with whom the Government may settle 
that mehal.” Now it is true ihat the Watsons admit that the proprietary right of 
Poresh Narain has been allowed by the Government officers to be coincident with 
Ids proprietary title to Pergnnnali Lushkurpore, which shows that they disclaim 
any title in themselves; but that is not sufficient to entitle the plaintiff to a decree 
unless he can show, which he fails to do, that the J udge was wrong in saying that 
Nowshurra was a Government khas mehal then under re-settlement; the finding 
must be taken altogether; and apparently the Judge is right in coming to the 
conclusion that it was a khas mehal in the hands of the Government which had not 
been re-settled; and if he was right in that, then of course neither the appellant nor 
any other person until the settlement can be entitled to a decree with regard to the 
clrnr land in front of that resumed Nowshurra. 


The result is that the appellant has entirely failed in the present appeal, and 
their Lordships will therefore humbly advise Her Majesty to affirm the judgments 
of the Courts below and to dismiss the appeal with costs. 

The other appeal of Ranee Surrut Soondree against Watson & Co., it is con- 
ceded, must follow the same fate, and be dismissed as regards the main part of the 
claim; but in the course of the argument it was stated by Mr, Bell that the judg- 
ment of the High Court had taken no notice of a finding of the Judge upon the 
remand. It appears that upon the remand there was no second judgment of 
Mr. Belli, but merely a report by him to the Pligh Court which was to make the 
decree in the cause; and no doubt Mr. Belli says : — “ I find this, that at the date 
of the tbakbust proceedings, the recorded proprietors of Ratapore, as ascertained 
from the thakbust map, were Mohesh Narain Roy, who was represented as holding 
3 annas 10 gundahs; Bhoyrub Narain Roy, 5 annas 10 gundahs; and Jogendro 
Narain Roy’s predecessor, Ranee Soorjyamonee, 7 annas. The representative of these 
7 annas is now the widow of Jogendro Narain, the Eanee Surrut Soondree, and the 
remaining shares are held by the Watsons in farm. Therefore the lands opposite to 
Rajapore will fall to the Watsons and Ranee Surrut Soondree as joint holders, in the 
proportion of 9 and 7 annas.” It appears that upon the' appeal from this judgment 
abjections wore made on the part of the present respondents to that finding, which 
will be found on page 355 of the record in the other appeal. The objection is 
a The share of petitioners in Rajapore is 12 annas, and the Judge has made a 
mistake in supposing that any other person could have a share in excess of 4 annas.” 
Therefore Watson & Co. claim to be entitled to 12 annas in respect of Rajapore. 
It appears that the present appellant was also dissatisfied with the finding, and her 
abjection takes this form. It appears on page 9.4 of the record in her appeal : — 
f? That the investigation of the Ameen with regard to the question as to whether the 
marked being original land, or only original, and the others alluvial, is based 
mere conjecture, also the finding of the Ameen that all these lands belong to 
j J otashahye and not to Ramkri s topore, is not borne out by the evidence 

, Therefore the appellant is not disposed to accept that finding. Her 

nut forward a claim to a larw, -nArfinn lem r) qq Vwarrm* 4-^ 


l ni * forward a claim to a large portion of land as being accretions to 
f B&mkristopore. and sbe was not willing to accept the finding in her 
l lffjf ffi Rajapore. That circumstance may account for the High Court 
that finding or given a,ny decree based uppn it, andthey may 
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appellant is not In a position to ask for a decree based upon it in the present 
appeal. 

Their Lordships will therefore humbly advise Her Majesty that this appeal also 
ought to be dismissed, and with costs; but they desire that this should be without 
prejudice to any claim that the appellant may have in respect of land accreted to 
Rajapore, and therefore they propose to advise Her Majesty to declare, in the terms 
which were read by one of their Lordships in the course of the argument, that the 
dismissal of this appeal shall be without prejudice to the appellant’s right to any 
portion of the chur land in dispute, as a shareholder in Rajapore, and without 
prejudice to the question whether she is entitled to a 7-anna share or to any, and 
what, other share in Rajapore. 


The 17th April 1875. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Pottah — Construction . 

On Appeal from the High Court at Calcutta, * 

Robert Watson and Co. 

• versus 

Mohesh Narain Roy. 

Tn order to determine the question whether a pottah granted hy a zemindar conveyed an estate for 
life only or an estate of inheritance : hei<d that it was necessary to arrive as well as could be done, at the 
real intention of the parties, to be collected chiefly from the terms of the instrument, but to a certain 
extent also from the circumstances existing at the time, and further by the conduct of the parties since 
its execution. 

This was a suit to recover possession of lands as upon the determination of a 
subtenure. The plaintiffs were the zemindars, and the real question between them 
and the defendant was, whether a pottah granted in 1854, nominally to one 
Subhodra Burmonya, but really, as it manifestly appears, to one Ramdhun Roy, 
conveyed an estate for life only or an estate of inheritance. In order to determine 
this question, their Lordships must arrive as well as they can at the real intention 
of the parties, to be collected chiefly, no doubt, from the terms of the instrument 
itself, but to a certain extent also from the circumstances existing at the time of its 
execution, and further by the conduct of the parties since its execution. 

It is contended on behalf of the plaintiffs that this document conveyed an 
estate pur autre vie, that is, for the life of Subhodra. Their Lordships may , 
observe upon that that an estate pur autre vie is very unusual, and they might 
almost say, scarcely known in India, and there appears to be some antecedent 
improbability that such an estate was meant to be created* 

The circumstances existing at the time of the document being entered into, so 
far as they are material to the present enquiry, were these Ramdhun Roy, who 
was a brother-in-law of Subhodra, in whose name the lease was granted, had been 
together with other members of his family the holder of a jofce within the zemindaree 
of considerable extent, and including the lands in question* It was a patrimonial 
property held before him by his ancestors for some generations. The zemindar 
brought an action against Ramdhun Roy and the other jotedars for enhancement 
pf rent, and succeeded in establishing the right to enhance the rent to such an 

the judgment of Sir Bidhard Couch, ©■/ $nd J&ekson and Clover, JJ, y decided on 
1 $ 72 . . - • ■ 
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oxienl flint t ho jofcdar declined to hold the property on those terms, and accordingly 
relinquished it.* This is stated in the potfcak. Their Lordships have not, however, 
the deed of relinquishment before them, nor a precise statement of the terms under 
which the relinquishment was made. It would seem by the recitals in the pottah 
that upon this relinquishment a re-settlement was made with Ramdhun Roy, con- 
tracting in tint name of Subhodra, of a portion of the property which had been 
relinquished, and at a much lower rent than the enhanced rent; and then the 
pottah proceeds in these terms : — “ When I caused notice to be given for the 
settlement of the above hind and jumma you appeared through your mookhtar, and 
applied for a pottah of the land and jumma. Your application is approved ; and 
after deducting ” certain quantities, a portion of land amounting to 1,785 beegahs 
is granted “at a settled rent”- — -that is the expression — of Rs. hi 8. There is a 
further provision that if any loss arises from inundation and so forth the tenant 
shall continue to pay the rent ; and then follows a provision not imihaterial to 
consider : — u Over and above the said rate at which I have fixed the rent and 
granted this pottah neither I nor my heirs shall upon any account enhance the rent 
of the said land and jumma, or allow it to be enhanced. 55 

Undoubtedly it may be said that it is not very probable this land should have 
been granted at a comparatively low rent never to be enhanced ; but it may be that 
i he rent had been enhanced to such an amount that no tenant could be found to 


pay il, and it may have suited the landlord’s convenience to accept this tenant at a 
permanent tenure upon a moderate fixed rent, which the tenant himself should 
never be able to diminish, whatever loss by inundation or otherwise he might 
sustain. But some light is thrown upon this matter by subsequent occurrences. 
We have not the precise date of Ramdhun Roy’s death, but it appears beyond all 
question that upon his death he was succeeded in the possession of the property by 
his widow Bebati Burmonya as guardian of his minor son, and that the son upon 
attaining his majority took possession himself. It, is also abundantly clear that the 
Watsons recognised this possession, for on the 1-1 th January 18(32, they filed a 
petition to this effect : — “ Petition of objection by Mr. Robert Watson. The repre- 
sentation is this : — My zemindareo within Turruf Boira in Toko Chaudpore in 
Pergunnab JUokunpore is the jote land of the late Subhodra Burmonya.” Therefore 
it would appear that they were under the impression at this time that Subhodra 
was dead. It would appear also that they were under a wrong impression ; but 
when we come to enquire into the state of their mind, it is immaterial whether their 
impression was right or wrong provided they entertained it. They supposed 
Subhodra was dead. They then say ; — “ A suit under s. 4 Act IV of 1840 
, having been instituted in respect of the lands of that jote jumma comprised within 
the boundaries specified below, between Rebati Burmonya, guardian of the minor 
Mohesh Ramin, successor of the late Ramdhun Roy and others, and Ramdhun 
T^wari defendant, the 25th January has been fixed as the day for hearing the case. 
Consequently, it^ being necessary to put in an objection in tins case, it is prayed 
t|^tas the said disputed lands comprised within my zeniindaree are in ike possession 
■ aforesaid Burmonya ; ” that is, of Rebati Burmonya in her capacity as 

of Mohesh Ramin. They assert and confirm the legality of the possession 
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follows that the judgments of the two Courts, both of whom have found in favor 
of the defendants, are right ; and it becomes unnecessary for their Lordships to 
refer to another question on their determination of which undoubtedly those Courts 
do to a great degree, though not altogether, base their judgments, namely, whether 
or not it was satisfactorily proved, as was attempted on the part of the defendant, 
that the kubooieut which was not produced by the plaintiffs contained words of 
inheritance of a more clear and definite character than those contained in the 
pottah : or what would have been the legal effect of that evidence if it had been 
believed. Undoubtedly some difficulties have been raised with regard to this latter 
question which it now becomes unnecessary to discuss. 

Under these circumstances their Lordships will humbly advise Her Majesty 
that the judgment of the High Court be affirmed, and this appeal dismissed, with 
costs. 


The 20th April 1875. 

Prevent : 

Sir James W. Col vile. Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Practice (Privy Council) — Concurrent Findings — Partnership Accounts — 
.Evidence (of Native Gomashtas). 

, On Appeal from the High Court at Calcutta. 

Monmohini Da si 
versus 

Itchamoyi Dasi. 

I£ there is any case in which more than another their Lordships think that it is wise and right to 
adhere fo the rule they have laid down as to tiie concurrent findings of two Courts, it is one like the 
present, in which the question relates to an item in a partnership account, the proof of which depends 
upon the testimony of native gomashtas, supported by native books which are not produced before 
their Lordships, 

Aft\ Leith , Q.C; and Mr. Pogue for Appellant. 

Ho one for Respondent. 

Sir James C oldie gave judgment as follows : — 

The respondent in this case was plaintiff in the suit, and was ihe widow and 
representative of one Xobodeep Chimder Shaba, It is an admitted fact in the case, 
that N ohodeep Cliunder Shaba and his uterine brother, Poolin Chancier Shaha, had, 
being joint in estate, opened a shop and carried on business at a place called 
Hawabgu nge, which appears to be in tlio district of Dinagepore. Poolin C kinder 
Shaha died in the lifetime of his brother Xobodeep, leaving two sons, Grooroodoss 
Shaha and Repin Rehary Shaha, who of course became entitled to his estate, 
including his share in this business. Nobodeep Chimder Shaha died in the year 
1808, and a few months afterwards Gooroodoss Shaha also died, leaving the appel- 
lant, his widow and representative, she being then an infant, Repin Rehary Shaha 
survived his brother. He afterwards died and his share passed to a cousin, who 
was made a defendant in the Court below, but who does not make any claim in 
this suit, nor in fact is concerned except as a pro formd defendant with the litiga- 
tion, In 1889, the plaintiff having been excluded from the partnership, brought 
her suit against Jogeswar Shaha as father and guardian of Monmohini Dasi, the 
present appellant, and also against Jogeswar Shaha in his own capacity, describing 
him as gomashta, and against another ’person, Nileomnl Shaha, also a goroashta, 
they having all taken part in the exclusion, Monmohini whether a minor or not 
'■-v: ■' "'ll ' 
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win mi i! 10 plaint was* iilctl became- of ago before the 23rd September 1SG3 when she 
put in a written statement. The two other defendants also put in written state- 
ments, and all three raised the same defence. They first alleged that the suit was 
not the plaintiffs but was brought in her name by another party, but that issue was 
afterwards conclusively found against them. They also set up a case that Nobo- 
deep shortly before his death had made a gift of his estate to Gooroodoss, that 
accordingly the right of the widow was reduced to a right to receive maintenance, 
and that her exclusion dated from the death of her husband. They further alleged 
that the two gomasbtas were not gomashtas, but were partners having an eight 
annas share in the business. 

It is now conceded that all the issues thus raised have been correctly found in 
favor of the plaintiff, and therefore it is unnecessary to advert to the nature of the 
defence, except for the purpose of showing its inequitable character, which cannot 
but materially affect the credit to be given to the defendants personally respecting 
the matters still in dispute in the cause. Jogeswar Shaha, the father of Monmo- 
hini, who has, unfortunately as their Lordships think, contrived to slip out of the 
liability with which some of the judgments affected him, was probably the author 
of this defence ; but Monmohini having when of full age adopted it and gone 
througli all the Courts in endeavoring to establish it, must be taken to be, as 
between her and the respondent, responsible for all that has been put forward on 
her behalf. 


Of the issues settled in the suit the first, and now the only material one was 
this : u What is the extent of plaintiffs right in the disputed moveable and immove- 
able properties; and wbat is the amount of the goods, cash, and outstanding 
balances ? And is it true that the defendants have dispossessed the plaintiff ? ” The 
last part may be disregarded because that has been conclusively found in favor of 
the plaintiff Now the plaint had carefully set forth the different classes of property 
claimed by the plaintiff and the alleged amount and value of them. As to the first 
three classes there is now no dispute. They consisted of what may be called the 
real property of the partnership, one moiety of which has been awarded to the 
plaintiff. The contest now turns upon No. 4, being half the estimated value of the 
goods in the shop. No. 5, being half the assumed value of the outstanding balances, 
and No. G, being u half of the ready money alleged to have been in the (tahvil).” 
The last item was Rs. 2,750, the half value of outstanding balances Rs. 15,000, 
and the half estimated value of the goods specified in the schedule to the plaint, 
Rs. 22,712. The Judge of first instance in dealing with the issues which related 
to the title of the plaintiff found them all in her favor. In dealing with the first 
part of the issue, namely, the extent of the plaintiffs right in the disputed property 
and the amount of the goods, cash, and outstanding balances, he had before him 
evidence no doubt of a slight character on the part of the plaintiff, but still primd 
facie some proof of the amounts claimed. He found upon the evidence of the 
plaintiffs own ^witnesses that the item No. 4, the value of the goods in the shop, 
ought to be slightly reduced, and he accordingly reduced it to Rs. 21,950. But 
h® found that she had made out her claim both to the sum claimed by her as her 
- the outstanding balances and to the sum claimed by her as half the cash in 

; And the primd facie evidence which she had given in support of her 

: stood really uncontradicted. The only evidence that was then 
, ' * ' part of the defendants was that of a witness whose testimony was 
Uh the alleged deed of gift, as to which he was disbelieved by the 
’ ‘ a due from him to the shop. Therefore, there was really 
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but dm tlie hearing they abandoned their appeal as to all the issues relating to the 
plaintiffs title, which was thus established by the original decree. With respect to 
the first issue in the cause, the learned Judges of the High Court, in their judgment 
dated the 6th April 1871, snid ; u We think that the decree of the Lower Court, as 
it stands, must be modified ns regards items 4, f>, and 6 ; namely, 4, goods and 
stock-in-trade; 5, outstanding balances; and 6, amount in cash. This is, in fact, 
the only point, urged in appeal, all other points being given up by Mr. Cowie. It is 
said that this is in fact a suit in the nature of a suit for dissolution of partnership, 
and therefore the decree should have been made either after the adjustment of the 
account or subject to the taking of an account. In regard to item No. 4, it is 
urged that there is a finding by the Lower Court that Its. 22,712. 8 annas was on 
account of goods, and that it was not in the power of the plaintiffs to obtain accounts 
as they had been dispossessed from the place of business ; but we still think that the 
decree should be subject to taking an account, the finding of the Lower Court, how- 
ever, being otherwise undisturbed. The finding of the Lower Court as to the cash 
amount should also stand ; but, before the decree issues, it must be subject to any- 
thing that may be shown after adjustment of accounts as far as the accounts can be 
made available. As to item 5, we think the decree is wrong. An absolute decree 
for a specific sum of outstanding balances without anything to guide the Court in 
fixing that amount is incorrect. It, must bo shown how far the outstanding balances 
are realisable, and no amount ought to be decreed against the defendants until its 
realisation and misappropriation by them is satisfactorily proved. We reverse the 
decree of the Lower Court and remand the case to that Court for the purpose of 
passing a new decree on the principle above stated. The appellants must pay the 
costs of this appeal.” There is no appeal before their Lordships against this decree. 

It finally determined certain questions in the cause, and it prescribed the course to 
be pursued with respect to those which it did not finally determine. The proper 
construction of it is, therefore, very material. The construction which their Lord- 
ships arc disposed to put upon it is that which was put by the High Court in the 
judgment under appeal ; namely, that as regards items Nos. 4 and 5, the amounts 
found due in respect of them were intended to stand as items of charge primd 
facie established bv the plaintiff, but subject to be cut down by anything which the 
defendants upon the further taking of the accounts could establish by way of dis- 
charge. The outstanding balances stand on wholly different ground, and must be 
separately considered. 

Upon this remand the cause went back to the Court of the Principal Suddor 
Ameen, but the Judge of that Court was not the same as he who had decided it in 
the first instance. This new Judge does not seem to have taken a very accurate 
view of what he had to do, but his judgment is in some respects material. He 
held upon the question which hod to be afterwards considered as to the possession 
of the khata books, that those khatas were or ought to be in the possession of the 
defendants. But his findings as to items No. 4 and No. 6, left the questions 
relating to those items very much as they had been sent to him, inasmuch as he 
found that they were to si and as primd fade found, but were to he subject to re- 
consideration upon the faking of accounts within the time allowed by the Statute 
of Limb a lions. When, how, or by whom those accounts were to be laken his 
decree did not state. As to the outstanding balances, he came to a very singular 
conclusion, namely, that although it had appeared upon evidence before him that 
certain of those outstanding balances had been got in, yet as they were outstanding 
when the suit was brought, the plaintiff could not have the benefit of those pay- 
ments ip that suit, but must make the whole question of the outstanding balances 
the subject of another and a separate suit There was of course an appeal against 
this decree to the High Court, which pronounced the decree against which the 
present appeal is brought. Their Lordships have already intimated that they » 
the construction which was then put by the High 'Court on the order of 
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remand, and the only question therefore which remains for decision in respect of 
Nos. 4 and 0 is, whether the High Court was right in holding that there had been 
no evidence given sufficient to cut down the amounts for which the defendant was 
vrimd facie liable. 

Now the points that have been principally insisted upon are these. First, 
it is said that 1 1 to judgments of the Lower Court and of the High Court 
proceed upon the improper assumption that the means of meeting the plaintiff's 
claim by showing the true state of the accounts of the house of business were 
with the defendants — in short, that the defendants were in possession of the khata 
books. Upon the remand a considerable amount of the evidence given related 
to the question, what had become of the khata books? The case of the 
defendants was, that immediately on the filing of the plaint there was an order for 
a receiver, that the receiver had taken possession of these khata books, and must be 
taken to be still in possession of them ; and that therefore the Judges were wrong 
in holding that it lay upon the defendants to produce them. Now the Judge who 
tried the cause in the first instance seems to have considered that the khata books 
were with the defendants, and that they ought to have produced them; the Judge 
who tried the cause on remand was of a similar opinion, and the High Court, con- 
sisting of three Judges, has confirmed that opinion. Therefore there are the 
concurrent judgments of six Judges to that effect, and in their Lordships view of 
the evidence it seems to them that the presumption or finding is correct. The 
receiver was an officer of the Court, he was not in the interest of the plaintiff. It 
as shown that he made a complaint against a person whom he represented to be the 
plaintiff’s manager, and complained of the plaintiff not giving him proper assistance 
or paying the proper expenses for keeping the property while it was in his custody 
in a proper state. The direct evidence does not amount to more than this: that no 
formal possession was taken by the receiver of the khata books, that no list of them 
was signed by him, that they or some of them, may have been in a particular room, 
in the simp, but that when he was discharged in the month of February 1870 and 
the defendants resumed the possession of the shop, the khata hooks may still have 
been them Therefore their Lordships think that the defendants must be taken to 
have kept hack the khata books, knowing that, if produced, they would not cut 
down the plaintiff ’s claim, or establish any items of discharge in favor of the 
defendants. 


It has, however, been argued that a large sum of money, being a debt due 
from the shop, has by independent evidence been proved to have been paid to one 
Ameer Ohand Baboo, and that the defendants, in taking the account, are entitled 
to credit for that payment. No doubt some evidence was given of such a payment 
before the Judge who tried the ease on the remand, which evidence was also before 
the High Court on the final appeal, but both these Courts have held that the case 
w&$ not established^ Their Lordships think that if there is any case in which more 
than another it is wise and right to adhere to the rule they have laid down as to the 
concurrent findings of two Courts, it is one like this, in which the question relates 
W an item in a partnership account, the proof of which depends upon the 
of native^ gomashtas supported by native books, which are not produced 
wripff Lordships. It is easy to suppose that when the unrighteous defence, 
§?*-' defendants had failed in all other points, the case of a large payment 
fraudulently set up. That this was so in the present instance 
f ***> positively affirm; but they do say that the two Courts 
payment was not established to their satisfaction, they do, 
with that finding, 

* ! - ^ lc * r *k° r< ^hip s are of opinion that no ground has 
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interest of both parties; and their Lordships will therefore humbly advise Her 
Majesty to affirm the judgment of the High Court, and to dismiss this appeal. 


The 7th May 1875. 

Present: 

Sir James V. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Pi sc la imer ( Ladawinamali ) — Maintena nee — Contract — Heirs. 

On Appeal from the High Court at Calcutta A 

Oomrao Begum and another 
versus 

The Nawab Naziin of Bengal. 

Where M executed on behalf of N a ladawinamali. or deed of disclaimer, disclaiming all right to 
an estate to which he was one of the heirs-at-law, upon consideration of receiving a monthly allowance 
for maintenance, and accepted a perwarmah securing that allowance to himself and his heirs : 

Held that the ladawinamali and the penvannah amounted to a valid contract by which the parties 
were respectively bound ; and that laduwinamah being founded on good consideration, was binding on 
the heirs, who could not set it aside except by returning the money which had been paid in advance on 
account of the maintenance allowance. 

Mr. Pogue for Appellants. 

Mr. Leith, Q. C. } and Mr. C. W. Arathoon for Respondent. 

This is an appeal from a decision of the High Court of Bengal in a suit in 
which the respondent, His Highness the Nawab Naziin of Bengal, was the plaintiff, 
and the appellants and others were the defendants. The suit was brought to 
recover possession of the zemindaree, Pergtinnah Gopeenathpore, in the district of 
Moorshechtbad, and to set aside an award made by the ."Deputy Magistrate of 
Jomooa Kandee, on the 2nd March 1805, under s. 318 of the Code of Criminal 
Procedure (Act XNV of 1801). The suit was against the widows, mother, and 
daughters of Sayud Melidi Ally Khan, deceased. The defendants Nos. 1 and 2, 
Bftooh Russolee and Dowlut-oon-nissa Klianam, are described in the plaint as 
alleging themselves to he widows of the late Sayud Mehdi Ally Khan; the defendant 
No. 3, Jfuzelut-oon-nissa Khanarn, as his mother ; the defendant No. 4, Azeez-oon- 
nissa, as another widow ; and the defendants Nos. 5 and 0, Oomrao Begum and 
Zahoora Begum, as daughters of the said Sayud Mehdi Ally Khan. The last two 
defendants, Nos. 5 and 0, are the only appellants to Her Majesty in Council, and 
the defendants Nos. 3 and 4 are made co-respondents with the Nawab Nazim ; but 
the Nawab alone has appeared on this appeal The principal defendants, Nos. 1 and 
2, are no parties to the appeal either as appellants or respondents. 

The zemindaree to which the Nawab Nazim laid claim was purchased by 
Ameer-oon-nissa, alias Doolhin Begum, the widow of Nawab Ally Jab, deceased, 
a grand-unde of the plaintiff, and who preceded Mm as Nawab Nazim. The estate 
was purchased by Ameer-cwmnissa bonamee, in the name of the said Mehdi Ally, 
at a said for arrears of revenue, and it must now be taken that it was her property 
at the time of her death, although one of the issues raised by the defendants 
Nos. 1 and 2 was, whether she had a right to it as against Mehdi Ally, the ostensible 
purchaser. The said Mehdi Ally was one of her half-brothers and heirs according 
to 1 the Mahomedam law. Ameer-oon-nissa died on the 21st January 1858, and 
Mehdi Ally Khan on the 4th January 1805. The suit was commenced on 'the 

fp 1 * Jffrom Hie judgment of Loftb mid M it ter. </./., dated 20 th April 1 869. 
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29 Hi April 1867. The Eawab put in a written statement in which he alleged, 
amongst other things, that the said Ameer-oon-nissa — 

“ Was, after her husband’s death, in the receipt of a stipend of Es. 8,000 per 
mensem out of the funds allotted by the State to the support of the members of the 
plaintiff s family ; that, out ot the savings of this and other sultanut property which 
she had inherited, she purchased various properties in the names of various relations, 
and amongst the rest purchased at a sale for arrears of Government revenue on the 
7th day of April 1842 the said zemindaree of Pergunnah Gopeenatbpore in the 
name of her half-brother and dependent, the said Mehdi Ally Khan ; that, after 
her purchase and down to the time of her death, which took place on the 21st day 
of January 1858, she continued in undisputed possession and enjoyment of the 
said property ; that, upon her death, the plaintiff, according to the long-established 
custom of his family, recognised by the Government of India on various previous 
occasions of the demise, of Begums of his house, succeeded as her heir to the said 
zemindaree, together with the other estate of the said Ameer-oon-nissa Begum, and 
entered upon possession thereof, and continued to hold the same until he' was 
wrongfully dispossessed thereof; that the said Mehdi Ally Khan had never, at any 
time during the lifetime of the said Ameer-oon-nissa Begum, put forward any 
claim on the ground of his holding any title or interest in the said estate ; but, oil 
the contrary,. in the letter which he wrote under his seal and signature to the said 
Ameer-oon-nissa Begum, he disclaimed all interest in Gopeenatbpore, and admitted 
iiei full right thereto^ that, upon the death oi the said Ameer-oon-nissa Be^um 
the said Mehdi Ally Khan did not make any claim either as heir to the said Ameer- 
oon-nissa Begum, or otherwise, to the said estate or any part thereof ; but, on the 
contrary, agreed to receive an allowance of Es. 600 per mensem from the plaintiff 
in pursuance ot which an order was passed by the plaintiff, on the 12th day of 
rebruary 1858, for the payment of that sum to the said Mehdi Ally Khan and 
payment was accordingly made. ; and on the 24th day of February 1858, the’ said 
Mend 1 Ally Khan, together with his wife, the defendant Azeez-oon-nissa, executed 
and delivered to the plaintiff in the presence of several persons a document by 
winch he disclaimed all right to the estate of the said Ameer-oon-nissa Be<min.” 

Tlie defendants Eos. 1 and 2 and the defendant Eo. 3 put in written state- 
ments, but no written statement was put in on behalf of the defendants Eos. 5 and 6. 
Both fhe Bower Courts decreed in favor of the plaintiff; but upon different 
grounds. They both held that the kulawinamah, or deed of disclaimer, was a 
genuine document. The first Court held that in consequence of it the defendants, 
as heirs of Mehdi Ally, could not claim a right to succeed to the property and 
consequently that it was unnecessary to come to any finding as to the custom set 
up by the Kawab, under which ho claimed the right to succeed to the property of 
the Begum (Kecord, p. 832) ; on the other hand, the High Court, having found 
for the Eawab upon the question of the custom, treating the ladawinamah as strong 

• tbAm e i m / U /| )r '° 1 / t °/ l -’ con f J ered h ^^sary to come to any decision as to 
, ® e “ ect °; “- le kulawinamah. They, however, expressed an opinion that the 
Mtdamnamak was not executed without a valuable consideration. (Eeeord, p 845 ) 
‘j i » ■; fc. ' Justice Dwarkanath Mitter, in delivering judgment, said 

opinion that the ludavee in question was not executed without a 
i^WMMa^^deration. The urzee-of the, 10th February 1858, submitted by 
&han to the plaintiff, praying for some provision for his maintenance 
*©• order passed thereupon by the plaintiff on the 12th February 
monthly stipend of its. 600, clearly point to the consideration 
m question was executed a few days afterwards ; and this 
gore nianifest when we come to the receipt granted by 
^February 1858,— that is to say, on, the day followino- 
Mehdi Ally 
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be this as It may, it Is perfectly clear that Mehdi Ally Ivlaan executed the lacJayee 
in question of his own free will and accord, and without giving any decisive opinion 
as to whether that document can be treated as an estoppel or not, it is sufficient for 
us to say that the appellants can have no reasonable ground to complain, if we use 
it as a strong piece of evidence in the cause.” 

With reference to the 8th objection, which was that the evidence produced by 
the plaintiff to prove the alleged custom was altogether very unsatisfactory, he 
said: — 

“ We observe that the direct evidence produced by the plaintiff to prove the 
family custom in question consists of the depositions of two witnesses, namely, 
Sayyad Mahamed Medhi and Dorab Ally. We have also got the evidence of 
Sayyad Hossein Ally, one of the half-brothers of the late Ameer- oon-nissa Begum, 
who says that he had heard it from his father that such a custom did really exist, 
and it* is to be borne in mind that such a statement coming from this witness is 
entitled to very great consideration, inasmuch as he is one of the parties who would 
be entitled to succeed to the estate of the deceased Begum, if the family custom set 
up by the plaintiff is disproved. We are fully prepared to admit that the testimony 
of these witnesses, if there were nothing else to support it, would have hardly 
sufficed to enable us to declare in favor of a eusfom, the _ effect of which would be to 
disturb the natural course of the ordinary law of inheritance ; but not only is this 
testimony wholly uncontradicted by any counter-evidence produced by the 
appellants, but it acquires an irresistible force when we couple it with the 
latlavee so often referred to. If that ladcivee is to be treated as a contract between 
the plaintiff and Melidi Ally Khan, based upon good and valuable consideration on 
both sides, it is perfectly clear that the defendants, as the legal representatives of 
Melidi Ally Khan, and therefore deriving their title through him, are precluded 
from disputing the claim of the plaintiff founded upon that instrument. If, on the 
other hand, we are to hold that Mehdi Ally Khan executed that instrument without 
intending to give to it the operation of a positive contract, but merely for the 
purpose of declaring what was the true state of facts to the best of his knowledge 
and belief, too much value cannot be attached to it as a piece oi* evidence in the 
cause. No counter-evidence of any kind has been given by the appellants to show 
that Ihe facts recited in this instrument are not true, or that their ancestor Mehdi 
Ally Khan was in any way misled or imposed upon when lie acknowledged them 
as true, in a solemn instrument under his own seal and signature. Taking all 
these circumstances into consideration, we find it impossible to decide this point in 
favor of the appellants.” 

There are many cases in which, under Mahomodan law, acknowledgments are 
not treated as merely matters of evidence, but have certain legal consequences 
attached to them, and are binding on third parties, as well as on those who make 
them. (See Baillie’s Dig. of Mahomedan Law, 1st part, pages 408-406, and 2nd 
part, page 290.) It is not necessary, however, to determine what legal effect would 
be given by the Mahomedan law to the latlavee of the 24th February 1858, if it 
were held to be merely a voluntary acknowledgment and disclaimer of title, for 
their Lordships concur with the High Court in thinking that it was founded upon 
a valuable consideration, and are of opinion that the ladawmamah and the per- 
wannah taken together amounted to a contract by which both the Nawab and 
Mehdi Ally and his heirs were bound. 

It appears from the evidence of Ttajah Prosonno Narain Deb, who, from 
October 1853 to June 1861, was the Dewan Nmanmt, and also bad the general 
superintendence over the private affairs of the Nawab, that shortly after the death 
of Ameer-oon-nissa, Mehdi Ally came to him nearly every day in a state of great 
alarm, and begged that he would intercede on his behalf in placing him under the 
, protection of His Highness as he was tinder that of Ameer-oon-nissa, and that” the 
' ur&ee was presented under his advice. By that document, which is set out at page 
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S3 of tlio Record, Mehdi Ally acknowledged that neither he nor his heirs, except 
for his support and maintenance and that of his children and dependents, had any 
sort of claim to the property, goods, estate, or zemindarees of the said Ameer-oon- 
nissa, and prayed that proper orders might ho passed for the support of himself and 
of his children and dependents. Upon that urzee an order was passed by the 
Nawab Nazim on the same day to the effect that out of the properties, mehals and 
1 1 daiccs of the late Return, a monthly allowance of Rs. 600 should be fixed 
for the said Mehdi Ally, and that help in every way and at all times should be 
afforded to him. 

The order was merely endorsed on the urzee, and was not drawn up as a 
separate formal instrument. The Rajah Prosonno Narain Deb, who was called as 
a witness for the defendant, as well as for the plaintiff, stated in his evidence that 
ten or twelve days after the presentation of the urzee, Mehdi Ally, in his presence 
and at his house, executed a ladavee ikrar in favor of His Highness the Nawab 
4 . aznn. He said This was at my suggestion, and with the permission of the 
JNawab. lbe intention was to have wbat bad been recited in the urzee executed in 
a proper legal manner, and to avoid any future misunderstanding or difficulty on 
account of the benamee nature of the transactions.” He then described the mode 
m which the document was prepared, copied on stamped paper, and attested in his 
presence. (Record, pp. 785 786.) He went on to say “The ikrar was brought 
® ft®. y Snub Ally Ivhan, Meor Bussunt, and Meer Yakoob. Shortly afterwards 
Mehdi Ally came to my house. He took the deed in his hand, and we went 
together to His Highness s decree, and presented it to His Highness. Then His 
• Ml ft lness ordered a perwannah to be delivered to Mehdi Allv, of the same nature 
as the order passed on the urzee. The perwannah had been prepared before- 
hand, and was brought by the Moonshees who were sent for. It was delivered to 
Mehdi Ally. The perwannah declared that His Highness should grant to Mehdi 
Ally and his heirs, from generation to generation, Rs. 600 per month, upon con- 
dition that he should always remain submissive to the Nazim, and never depart 
from his arrangement \gvlieh na burzan). On the day that the ladavee was executed, 
either Rs. 1,000 or l,o 00 were paid in my presence, there and then, and Rs. 500 were 
paid on the following day, and a receipt taken from Mehdi Allv for Rs. 2 000 .” 
i? urtiier on lie says Ihe receipt mentions the payment as an advance of Rs. 2 000 
on account of the monthly allowance of the Rs. 600 granted. On account of the 
immediate emergency the advance was made from the Bekla Treasury, but was 

Sfrnn d i m n Mehlllot ( accou i llt i accordance with the order that the allowance of 
Rs 600 should be given from the profits of Doolhin Begum’s zemindaree.”— A copy 

W 7 S of°rT d ’w nd ft Set °, ut at P' 41 of the Eecord - The perwannah 
ft ld ) f tlle Record, and m their Lordships’ opinion amounts to a 
gra*it by the N awab by which he was bound. 

Their Lordships see no reason to doubt that both Mehdi Ally and the Nawab 
S&JfW H Xe M eCUt /°? i tkc . MmhumiaA, and of the perwannah bond fide, 
tl t the ]Sawab llad a ri g ]at to succeed to the property of Ameer-oon- 

. . They aye of opinion that the object of the ladawinamah and of the perwannah 
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Their Lordships are of opinion that the ladawinamah and the pervvannah 
amounted to a valid contract by which the Nawab and Mehdi Ally were respectively 
bound. It is not necessary to decide whether upon the death of the Begum her 
property went over to the Nizamut according to usage, as stated in the ladawinamah; 
ior even assuming it did not, and that Mehdi Ally executed the ladawinamah in 
ignorance of his strict rights, still if the Nuv/ab acted bond fide under the belief that 
he had succeeded to the property of the Begum (and the evidence appears to their 
Lordships at least to establish this), and executed the perwannah upon the faith of 
the ladtwee disclaimer, the defendants would be bound by them. Even if the lada- 
winamah did not amount to a grant, it contained an agreement not to set up any 
claim to the property, and being founded upon a sufficient consideration, was 
binding upon the lieirs of Mehdi Ally, and precluded them from setting up a claim 
to the property ( Goodiitle v. Barley, Cowper’s Reports, 597). In any view of the 
case, Mehdi Ally or his heirs could not assert any title to the property without 
setting aside the ladawinamah , and this they could not do, except upon the terms of 
returning the Its. 2,000 which were paid upon the faith of the arrangement, and 
as a payment in advance on account of the allowance granted to him by the Nawab. 

As to tlie plaintiff’s not having acted upon the ladawinamah since the payment 
of the lis. 2,000, it appears that Mehdi Ally and his representatives subsequently 
repudiated the arrangement, and this fact of the plaintiff’s not having during that 
period continued to make the monthly allowance according to the terms of the per- 
wannah, did not release Melidi Ally and his heirs Iron) the ladawinamah , 

It was contended in the High Court on behalf of the appellants that the lada- 
winamah was extorted from the said Melidi Ally by force and other unfair means ; 
hut that objection was so completely answered "by Mr. Justice Dwarkanath Mitter 
in his judgment in the High Court (Record, pp. 841 and 35) that it is unnecessary 
lor their Lordships to say more than that they entirely concur with the High 
Court with reference to that contention. 

It was further urged before their Lordships on behalf of the appellants, that 
the only object of Rajah Prosonno Narain Deb in getting the ladawinamah executed 
was, according to his own evidence, to obtain an admission that the property, though 
in the name of Mehdi Ally, was held by him benaraee for Ameer-oon-nissa. Pro- 
bably that was the principal object, for at that time Mehdi Ally does not appear to 
have claimed as heir of Ameer-oon-nissa. The whole arrangement seems to have 
proceeded upon the assumption by all parties that the estates of Ameer-oon-nissa, 
upon her death, went over to the Nizam, or more properly speaking, to the 
Nizamut, That fact was admitted both in the urzoe and in the ladawinamah , and 
it is clear that the Nawab could not have, derived any benefit from the admission 
that the property was held benamee for Ameer-oon-nissa, unless he was entitled to 
succeed to her property. The urzee, as well as the ladawinamah^ which was 
intended to give formal legal effect to it, both contained an admission of the 
Nawab’s title. Upon the whole their Lordships are of opinion that Mehdi Ally and 
his heirs were bound by the ladawinamah, and that the decree of the first Court 
was correct, except so far as it decreed mesne profits to the plaintiff as against 
defendants Nos. 5 and 6. 

The decree was general, and awarded mesne profits against all the defendants 
( Record, p. 814), whereas there was no evidence to prove that the present appellants, 
defendants Nos, 5 and 0, dispossessed the plaintiff or over had possession of any 
part of the zemindarees in question. 

Indeed, the defendants Nos. 5 and 6 were not parties to the proceedings before 
the Deputy Magistrate, whoso award the plaintiff sought to set aside, nor did the 
Deputy Magistrate find that they were in possession. On the contrary, he con- 
sidered that the second party in the proceedings before him, viz., the 1st and 2nd 
defendants, who arc not now appellants, were alone in possession, and his order 
wm .that their possession should not be interfered with. Furthermore, the plaintiff 
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did not in his plaint even allege that the appellants dispossessed him or show any 
grounds tor making them parties to the suit, except for the purpose of binding them 
as to the title. lie merely stated that ho had been dispossessed by defendants 
JSios. 1 and 2 under the award of the Deputy Magistrate. 

hi • i appears to their Lordships to be extremely questionable whether even the 
magistrate s finding as to the fact of the possession of defendants Nos. 1 and 2 was 
correct, and whether, on the contrary, the Nawab was not in possession at the date 
ot the order. It is further to be observed that the defendants Nos. 1 and 2, by the 
J 4th paragraph of their written statement, set up a title adverse to the appellants, 
fii 1 wf? ?,f W T entitled t0 the property by virtue of a deed of gift 
v T i*if , S1 . 0V Y S tllat defendants Nos. 1 and 2 were not holding for 
the benefit of Mehdi Ally’s heirs, of whom Nos. 5 and 6 were two. 

PWf ^i + ? T h ° le theil ' 1 Lot ' dslli P s are of opinion that the decree of the Hio-h 

lowtrlS t0 | -'I rever f d 30 far as it affirmed that part of the judgment of the 

»SfW?if Wa I Cled r Sne P , rofits a « ainst the a PPellants, defendants Nos. 

tS J X ‘ f 14 b f aS £ the residue > and that it be ^dered that that 

•mDellanfs ftm 1 !? 1 ? 611 !* °i *at fir f ° , whlch awarded mosne profits against the 
«ippelLmtb ; file defendants Nos. 5 and 6, be reversed. 

Their Lordships will advise Her Majesty accordingly, 
costs of tlS ZoT mSUinCeS theJ C ° nsider ' that each P art J ou S bt to hear his own 
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appellant, on the 20fch March 1871, caused to be sold in execution of a decree 
which he had obtained on the 24th August 1808, against Ganglia Singh and 
others, and which half of the mouzah he himself purchased at that sale for 
Rs. 11,025. 

The claim was founded upon a deed of sale executed by the said Gungha 
Singh and others, by which they conveyed the property in dispute to the plaintiffs. 
It was at one time contended that the property was under attachment at the 
time of the execution of the deed of sale ; that the deed was not proved to have 
been executed on the 10th July 1808 the day of its date, and that it was 
collusive. But those objections have been abandoned, and it must now be taken 
that the deed was executed bond fide and for a valuable consideration on the 
said 10th July 1808 before the property was under attachment. 

The principal question to be determined is whether the plaintiffs are entitled 
to avail themselves of the deed. It was contended on the part of the present 
defendant that the deed was not admissible in evidence, and that it could not be 
acted upon or held to have conveyed to the plaintiffs the property comprised 
therein, and the ground upon which he relied was that the deed had not been 
registered in accordance with the provisions of Act XX of 1806. It is not 
disputed that the deed was presented for registration to the proper officer in due 
time, vb., on the 22nd October 1868, within the period of four months from the 
date of its execution; but the vendors did not appear before him. They were 
consequently summoned under the provisions of s. 37, but did not appear 
on the day fixed for their attendance, whereupon the registering officer having 
satisfied himself by the depositions of witnesses, and otherwise, that the deed 
had been executed by the vendors, registered it. 

After the execution of the deed, rh. t on the J2th November 1868, the 
property was attached in execution by the present defendant, under his decree 
against the vendors, whereupon the present plaintiffs intervened and objected, 
under s. 246 of the Code of Civil Procedure (Act VIII of 1859) that the 
property had, before attachment, been conve 3 r ed to them by the deed of the 
10th July. It was at that time admitted loy all parties, including the present 
defendant, that the plaintiffs were in possession of the property, and that the 
deed of sale had been registered; and under those circumstances the property 
was, on the 15th December 1868, ordered by the Subordinate Judge to be released. 
(Record, p. 86.) 

Subsequently a suit was brought by the appellant, the present defendant, 
against the respondents, the present plaintiff's, to set aside the deed of sale as 
collusive, and as having been executed whilst the mouzah was under attach- 
ment and been illegally registered. The Subordinate Judge, on the 29th May 
1869, held that the mouzah was not under attachment at the time of the execu- 
tion of the deed, but that, inasmuch as the deed had been registered in the 
absence of the vendors, it must be considered as an unregistered document and 
was not admissible in evidence, and consequently that it could not take effect in 
opposition to the rights of the decree-holder so as to preclude him from selling 
the property in execution of the decree. The ease was appealed to the High 
Court, who, on the 10th November 1869, affirmed the decree. They said 
(page 41) 

“ The law directs (s. 36) that no document shall be registered under the 
Act unless the persons executing such document, or their representatives, assigns, 
or duly authorised agents, appear before the registering officer. The Registrar 
was not authorised, therefore, to register this deed in the absence of the vendors 
and of their agents, merely because ho was satisfied that there had been a sale 
pursuant to a previous agreement for purchase, and further, a power given to the 
vendors’ agents authorising them to procure registration. The 40th Section of the 
^c^iqoatiMns powers for compelling the attendance before the Registrar of persons 
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whose presence is necessary for the due registration of deeds, but there is no 
provision enabling registering officers to proceed of their own authority to register 
iu the absence of such persons. “ " 

“We are of opinion that the opinion of the Subordinate Judge is correct. 
It has been argued that the deed, having been, in fact, registered, is entitled to 
the privileges of a registered deed, notwithstanding any error on the part of 
the Registrar, but it is clear (s. 49) that, unless a deed has been registered 
in accordance with the provisions of this Act, it must be regarded as unregistered, 
notwithstanding that it may, in fact, have been improperly admitted .to registra- 
tion.” & 


On the 29th August 18/0, the plaintiffs again, applied to the registerino' 
officer to have their deed registered, but the application was refused by the 
Registrar. (Record, p. 43.) His grounds for refusal were thus stated : — 

“ This deed has been declared to have been illegally registered and was to 
be treated as not having been registered. Application is now made for reffistra- 
tion, but is refused as being presented beyond the proper period.” ° 

The refusal to register was not endorsed on the deed. 

, appeal to the Registrar-General he refused to order the deed to be 
registered upon the ground that it must be deemed to have been duly registered 
on the 10th November 1868 (p. 42) ; whereupon the plaintiffs petitioned the 
High Court, who, on the 24th February 1871, held that the plaintiffs were entitled 
to have the deed registered and directed its registration in the proper mann er 
after the usual enquiries. They said (p. 45) • — 

“ The deed was duly presented for registration within four months from the 
date of execution, but it was not then duly registered in accordance with the 
piovisions of tile Act, as we have already determined. Having considered the 
reasons given by the Registrar and the Registrar- General for subsequently 
refusing registration, we think them insufficient. The deed is entitled to registra- 
tion, no legal impediment appearing, and we direct its registration in the m-oner 
manner, alter the usual enquiries.” * r 

. On the 18th March 18/1, the plaintiffs petitioned the Judge of Cawnporc 
stating that the sale of the property under the defendant’s execution had been 
nxed for the 20th of that month, and relying upon the order of the Hio-h 
Court, prayed that the sale of' the property under the execution mio-ht be 
postponed; but the application was refused upon tbo ground that the deed 
had not then been registered. The sale accordingly took place on the 20th 
March 18/1, when the property now in question was purchased by the defen- 
dant for Ra ll,01o, of which Rs. 10,081 were retained in satisfaction of decrees 
■which he bad obtained against the vendors and their representatives, including 
the decree of the 24th August 1868, and the remainder was paid by him in 
cash (p. 93). 1 J 

n P 1 ), the 1 2 . 0th A’ ri l 1S71 > more than thirty days after the order of the Hio-h 
Goipt, the plaintiffs petitioned the Registrar that the vendors and the heirs of the 
ffeetesed vendors might be summoned, and the deed registered according to the 
’^^vemenfes of tbo law (pp. 90, 91). Thereupon compulsory process was issued 
deed was registered on the 10th and 25th May and 5th June 1871 ' 
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registered, and that the rights created by it must be held to have come into 
existence at the time the deed would have commenced to operate had no registra- 
tion been required; and they reversed the decree of the Subordinate Judge, and 
decreed the claim of the plaintiffs for the establishment of their rights. They also 
held that the present suit was not barred by the decision in the former suit, as 
the point therein decided was not whether the appellants would have been entitled 
to resist the sale in execution if their deed had been duly registered, hut whether 
or not the deed had at that time been duly registered. 

The only questions now to be determined are — 

X. Whether the subsequent registration of the deed was valid and effectual 
to render the deed admissible in evidence and operative; and 

2, Whether the suit is barred by limitation under s. 246 Act VIII of 1859, 
in consequence of its not having been commenced within one year from the date 
of the order of the Subordinate Judge of the 18th March 1871, refusing to post- 
pone the sale. 

There can he no doubt that the registering officer acted in contravention of 
s. 36 in registering the deed without the vendors having appeared before him; 
but it is not necessary for their Lordships to determine whether the registration 
was a nullity, or whether the error was one of which a stranger to the deed could 
take advantage. It may, however, be observed that there are no words in s. 36 
declaring that the registration of a deed shall be null and void if made without 
the appearance of the persons who executed it; and it is very doubtful whether 
the words of that Section are not merely directory to the registering officer for the 
benefit of the parties to the deed, and whether his acting without the appearance 
of the parties and upon evidence instead of the admission of the parties of the 
execution deed was more than a defect in procedure within the meaning of s. 88. 
Again, it is not clear that the words “unless it shall have been registered in 
accordance with the provisions of this Act” in s. 49, are not, especially as regards 
strangers to the deed, confined to the procedure on “ admitting to registration ” 
without reference to any matters of procedure prior to registration, or to the 
provisions of ss. 19, 21, or 36 of the Act, or other provisions of a similar nature. 
In considering the effect to be given to s. 49, that Section must be read in con- 
junction with s. 88, and with the words of the heading of part 10, “Of the effects 
of Registration and Non-Registration.” Now, considering that the registration 
of all conveyances of immoveable property of the value of Rs. 100 or upwards 
is, by the Act, rendered compulsory, and that proper legal advice is not generally 
accessible to persons taking conveyances of land of small value, it is scarcely 
reasonable to suppose that it was the intention of the Legislature that every 
registration of a deed should be null and void by reason of a non-compliance with 
the provisions of ss. 19, 21, or 36, or other similar provisions. It is rather to he 
inferred that the Legislature intended that such errors or defects should be classed 
under the genera] words “defect in procedure” in s. 88 of the Act, so that innocent 
and ignorant persons should not be deprived of their property through any error 
or inadvertence of a public officer, on whom they would naturally place reliance. 
If the registering officer refuses to register, the mistake may be rectified upon 
appeal under s, 83, or upon petition under s, 84, as the case may be; but if he 
registers where he ought not to register, innocent persons may he misled and 
may not discover, until it is too late to rectify it, the error by which, if the 
registration is in consequence of it to be treated as a nullity, they may be 
deprived of their just rights. It is unnecessary, however, to express any opinion 
upon this point, as it has been decided between these parties that, notwithstanding 
the first registration, the deed must be considered as unregistered. Neither of 
the parties appealed from the decision, and, therefore, whether right or wrong* in 
point of law, they are both bound by it in this suit, and it must be assumed as 
against theta in this appeal that the fir^t registration was a nullity. 



( 371 ) 


ihe plaintiffs do not roly upon the registration of the 10th November ISOS 
but on the registration of the 16th and 25th May and the 20th Juno 1871 
The defendant contends that those acts of registration were inoperative 
... \ ™\ sc ; m o^enng the subsequent registration, the High Court 'acter 
without jurisdiction, and their order and all proceedings had thereunder arc 
nullities, and the respondents’ alleged deed is inadmissible m evidence 

because, irrespective of the question of jurisdiction, the High Court ir 

dateifth? E trafc ' 0n aft f,? e la P se of more tl,an eight months from the alleged 
date of the. deed, impugned the express provisions of the Registration Act - and 

Hgi &£ “.t”SaS S " PO “ tb “ appell * nt - Wh ° ™ " 0t ‘ the 

. “ 8 - B . ecause > assuming that the High Court had jurisdiction and that tlieir 
did noT W ^ h i th i P ro T isions of the Registration Act, the respondent 

m-de?? P t US a leged deed Wlthm thirfc ^ da ys aft e r the making of the said 

As to the first of those reasons, their Lordships are of opinion that the Hi oh 
5 TO tIle ^gi^tration of the deed, acted without jurisdiction under 
fe. S4. lliat Section authorizes a petition to the “ District Court,” which is defined 

the fiJsS, wK p fc ouIinai y original civil jurisdiction.” The High Court of 

p;t-m^n fc r' W t ll ' ovmces > however, has no ordinary original civil furisdietion 
either m Cawnpore, or in any other district. jurisdiction, 

rnn f 0t .’ however, necessary to have an order from the District or other 
Court to authorize the re-registration. The deed had been presented for reo-istro 

S3 ’■£’-*' $'? Wf- 

before the reghtaing officer oir the 10th Novembei- l A' mi°l W 

to remster if’ Tl, i a PP eaiauce a ^d admission of the execution of the deed 
aud f pre f nted and acce pted for registration must be registered* 

arrd of the S^^t^rhsf T"’ 0 ? ^ 

ri7t“Sr 1 L P Sf ? e CoSSS 

UrvoCS tS?** « P reclnd ? d *. registering offiti 

admission of its execution* 3 Thn^ r. , le a PPGaianee of the vendors and their 

'#^di;the reasons for this V wi l lndoed > li; was not even stated as 

r gistrat r wade ° n the i6th *»* 

** r lo ‘i> woie invalid because they were made *fW 

mifd f°f Cer T aS U1 ^. U f nced *he order of the High Court 
Suit ‘ght have done without it, the fact that the Hi<?h Court 

^^ lori did not invalidate the registration * 
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sale under the execution was not an order under s. 246, but was a mere refusal to 
order a postponement of the sale under a 247. 

Their Lordships will humbly advise Her Majesty to affirm the judgment of 
the High Court and to dismiss this appeal. 


The 13th May 1875. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Bond fide Purchaser — Sale of Government Paper— Transfer by Endorsement — 

Seals of Native Ladies of Bank — Estoppel — Collusion — Acquiescence (Pre- 
sumption of). 

On Appeal from the Court of the Judicial Commissioner of Ondh. 

Mirza Ahmed Abbas Khan 
versus 

Sah Muthra Dass and another. 

A purchaser, however bona fide, of Government papers transferred to him by endorsements pur- 
porting to hear the seals of a native lady of rank to whom the notes were made payable, but which 
seals were put on after her death, can gain no title by such unauthorized use of the seal. 

A plaintiff, who was aware of the sale of the not es under the above circumstances by his brother, 
may be presumed (even in the absence of direct proof) to have acquiesced in what was done by his 
brother in the disposal of the notes, and therefore is, equally with. Mm, precluded from impeaching the 
sale. 

Mr . Leith, Q.C. , and Mr. J. H. W. A rathoon, for Appellant. 

Mr. Maclceson, Q.C. , and Mr. John Edtvards, for Respondent. 

The appellant and the first respondent are the respective representatives of 
the plaintiff, Ikbalooddowlah, and of Benarsee Hass, defendant No. 1 in a suit 
brought in the Court of the Civil Judge of Lucknow against Benarsee Dass, and 
the plaintiff’s brother Mokurumooddowiah , to recover nine Government promissory 
notes of the amount of Rs. 27,000, which the plaint alleged to have been wrong- 
fully sold and transferred by the brother to Benarsee Dass. 

Although these transactions took place some time between November 1857 
and March 1858, the plaint in this suit was not hied until the 6th September 
1364 

The Civil Judge dismissed the suit, and his decision was affirmed on appeal 
by the Judicial Commissioner. The plaintiff having appealed to Her Majesty in 
Council, these judgments were reversed, and a rehearing ordered, with liberty to 
the parties to amend their pleadings and evidence. Further written statements 
were accordingly filed, and further evidence given, and after several hearings, 
remands, and rehearings, the Courts in .India have concurred, but for different 
reasons, in dismissing the suit. 

Before ad verting to the evidence bearing on the question upon which their 
Lordships' decision will turn, it will be convenient to refer to the general history 
of the case, which is shortly stated in the judgment of this Committee in the 
former appeal, and reported in 12 Moore I. A., p. 507, as follows 

u The plaintiff was the eldest son of his mother (Sitara Begum), who died 
possessed of a considerable property, consisting of land, moveables, and certain 
promissory notes, of which those in question are part. It was a Mahomedan 
family* The family consisted of two sons and a married daughter* The eldest 
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son (the plaintiff) claimed the land under an alleged gift from his mother in her 
life-time, a gift the validity of which was disputed by his brother at least. The 
sister survived her mother but a few days [this is an error ; she in fact survived 
her mother about three years] ; the brother and sister were entitled to the 
mothers property as heirs under the Mahomedan law; the brothers taking 
equally each the double of their sister’s share, and on their sister’s death they 
took certain shares with her husband in the sister’s share. Soon after the 
mothers death, the sons and daughter proceeded to make some division of the 
moveables; the elder son claimed the land, and that title was litigated by the 
younger brother, but it does not appear with what justice or success. The more 
variable part of the moveable estate consisted of Government paper amounting 
to hs o 9,100, m which each son’s share would be of the value of Es 23 640 
and , the daughters of Rs. 11,820. The daughter is stated to have received her 
disclaimed™ 18 P&rt °* tke P ro P ert y 5 tbe daughter’s husband appears to have 

i v ^i 16 s right of suit in this action is founded upon an alleged illegal 

dealing by the younger brother with his elder brother’s share of this property 
flV s , e ? ks to exfc .®? d bis right and remedy against the first defendant by 
ti eating him as an illegal purchaser under and consequent upon his brother's 
r - ie m , oc e m wlj ich the plaintiff alleges this wrong to have 
xl t } e . fluc . ted t!ns > vi z., that the notes wore secured under the separate seals of 
» I- 1 a ¥? Se b ? 1 1 on g J ? 1 g to ths estate, in which the mother died, and her 
theMSt n bmlt°rt eSlde 1 that Y ^ geT brother > about the commencement of 
to Wforit ” 16 S6a S> Camed ° ff t le l )ro P ert y, and alone sold and purported 

The judgment proceeds thus 

“If this statement be true, and reference be had to the nature of the property 

Coi W’ s 1*P». and 

KL 4 ? tbe defendants letter of the 30th July 1865 [the real date of this 
under ^ 1 * thelJfc h December 1863], it follows that the first defendant would be 
a, mb J5e f % 0 J lgatK : n ° f 5 howin S title to the notes purchased. The law 

Sea™ti have been C<lmS1 n n f,“ le t0 n0tes passing by indorsement, as these 
ShtSl? f^apabio Of being passed, must not be confounded with that 
applicable to the acquisition of title m ordinary chattels.” 

Majesty) to tI >« *■* W- to Her 

The Civil Judge of Lucknow had dismissed the suit on the "rounds that if 
was barred by limitation, and that the plaintiff had recovered ^ judgment aS t 

t A?e2f " “ ^ in Which a mrcha * er of otber n otes/nameclsheonath 

Sr I • bringing this and the former suit. The Judicial Oom- 

^^w^dWhisjud^ent on the short and if taken alone, insufficient 
g Tln« Pm enaiseo Hass was a bona pie purchaser for value of the notes. 

, lkls . Committee recommended Her Majesty to reverse these inden^f* 

the Courts in India had not sufficiently Considered 

pSteSbserSn'" t CT lWtC r 1 '. 0t / uircd indorsement to pass the 

r erVIOg t ' ld,fc 1 tb<3re was no distinct evidence of the state of the indorse. 

n ° T &S ffiven of any legal i' ran sfer of 'it. 

ffiST? 6 ca,m b fred by limitation, nor by the decree in 

Tbttt JlFtiTTn p0mted 0ut , the , ra( I uisifceR of a legal transfer by 
M - . M ° WUlg reraarks - which have an i^rtant bearing 

r still confer a valid equitable title* either in part 
^»ter being exceptional ^nd dependent on ^eciagv 
wfivlepl intendment i) 
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the plaintiffs case requires an answer, unless met on other grounds ; those on 
which the Court proceeded, of suspected collusion between the brothers, would, 
if alleged and proved, have constituted a valid defence.” 

It is added — 

“ A plaintiff, however, ought not to have a defence of this sort urged against 
him at the hearing, without due notice by the pleadings and issues of a case of 
fraud.” 

In conclusion, their Lordships were of opinion that the facts ought to he 
inquired into on proper pleadings and evidence, and that if the plaintiff should 
prove a primd facie title to the notes, “ the defendant ought to be called on to 
show if he can title in himself, or some grounds displacing the plaintiff’s right to 
complain of his acts.” 

Upon a review of the evidence and judgments in the Record now sent up, 
their Lordships are clearly of opinion that the plaintiff has failed to prove such 
indorsement of the notes as would be sufficient in itself to transfer the legal pro- 
perty in them. Whether the indorsements were open or special does not appear, 
but, whichever they were, they were made by affixing the seal of the mother, to 
whom it seems the notes were made payable. This act was done after her death, 
by the hand of the plaintiffs brother, under the circumstances hereafter men- 
tioned, and it is nowhere suggested that the indorsement purported to be other 
than the mother’s. 

Much evidence has been given with a view to show that ladies of rank 
commonly indorsed Government notes by putting their seals on them, and that it 
was not unusual for purchasers to buy notes, bearing such seals, from members of 
their families in the confidence that the seals were properly affixed. The Courts 
below have found that Benarsee Dass bought these notes in the band fide belief 
that the seal had been properly affixed, and their Lordships arc not disposed to 
dissent from that finding ; but this alone cannot avail, for it is obvious that a 
purchaser, however bond fide , can gain no title by an unauthorized use of 
the seal. 

The defence, therefore, must rest upon the ground which was principally 
relied on at the bar, viz., that special circumstances are shown which in equity 
preclude the plaintiff from defeating the sale. It is clear that the plaintiff’s 
brother who sold, or took part in the sale of the notes, as papers bearing genuine 
indorsements, is precluded from asserting that such indorsements are not genuine; 
and the contention for the defendant is that, as between the brothers, the plaintiff 
has acquiesced in what was done with the notes, and that both are now acting in 
collusion to set up a false case with a view to obtain their value from the 
defendant. If this is made out, it cannot be disputed that it would be inequit- 
able to allow the plaintiff to succeed in the suit. And the question, which is 
mainly one of fact, is, whether such a case has been established. 

It would bo difficult to arrive at a satisfactory conclusion on this defence 
from the conflicting and obscure evidence of the witnesses who were examined on 
different occasions and in various stages of the cause, without the light to be 
obtained from a review of the acts and conduct of the brothers. 

The case of the plaintiff, made by the plaint and other proceedings, was 
that just before the battle of Cfomhut (hi one proceeding it is said two days 
before) the brother broke open the lock and seals of the box in the family house 
in which the notes were kept, took away the notes with the mother’s seal, 
and afterwards sold the notes. The motive suggested for this trespass was 
the claim, made by the plaintiff' to the immoveable property under an alleged 
gift from the mother. 

This case, which, in effect, represents that the brother, taking advantage of a f 
time of anarchy, seized the notes with the intention of appropriating them to his 
own we,- m not supported by the evidence. What really 'appears to have happened 

• : r V: , ‘ 12 
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is very different. The rebellion was breaking out, and the family house, being 
near the .Residency, was in a position in which it was likely to* be exposed to 
military occupation. The notes would obviously have been unsafe in this house, 
and it appears that the bi-other removed them to his own. He gave the married 
sister her share of the notes, about Rs. 12,000. On the next day both brothers 
appeared before the High Priest, and, so far from the plaintiff's brother then 
desiring to appropriate the notes to himself, he offered to place them in the hands 
of the High .Priest. He, however, declined to take charge of them, and they 
remained in the brother’s possession. 

What next followed is the subject of much conflicting evidence. A few 
general facts, however, distinctly appear. The rebel forces being in possession of 
the city, the leaders of the rebel Government required the native nobles to contri- 
bute money to its support. The plaintiff and his brother were related to the 
family of the ex-King of Oudh, and were called on for heavy contributions. It 
appears that the plaintiff was more reluctant than his brother to comply with 
these demands. A guard was placed at the door of his house, and he was for 
some time imprisoned, no doubt with the object of inducing him to submit to 
them. It appears, however, he must have been released before the notes were 
sold to Bcnarsee Dass, which, according to Gooroo Mull the broker, was only ei«*ht 
days before the British forces recaptured Lucknow, ° 

There is no doubt that the notes got into the hands of the rebel leaders, and 
that they were sold, and the Begum’s seal affixed to them by the brother at their 
instance, the proceeds finding their way to the rebel Treasury. It is also clear 
that other property of the plaintiff* was attached and sold by the rebel Govern- 
ment, and the proceeds disposed of in the same way. These facts appear in the 
testimony of several witnesses, and especially of Wajxd Ally, one of the leaders of 
the rebellion. 


The notes were sold at a considerable discount ; but the full price then attain- 
able for them appeal's to have been paid. The sellers were those who believed in 
the probable success of the rebellion, whilst those only who had faith in the 
lestoration of British rule were willing to become purchasers. 

It appears that none of the nobles yielded very willingly to the demands of 
the rebel Government, and that the contributions were in some measure forced 
from them. Wajid Ally says 

t . “ ^ 11 t,ie (Cobles) had in fact to supply money to the State. I do not 

tlnnk they wnuld have paid voluntarily. The money was demanded, and they 
made it good as best they could/’ * 

He also says, with apparent truth : — 

“ There were three or four motives for this 1st. If the party did not give 
vohmtardy the State would have used force; 2ndly. The party wished to propi- 
tiate the then existing- Government; and, Srdly. People were in hopes if the 
rebellion was successful, that by assisting the State in its difficulties they would 
be recompensed afterwards.” J 

, r lfc . ifl n ° fc satisfactorily shown that the plaintiff was personally concerned in 
dehyermg the notes to the rebel Government, or that he personally took part in- 
^nesses examined before the Civil Judge after the last remand to 
f “ ls a< W 1 ' participation m the disposal of the notes do not give satisfactory 
the point. ° J 

*p to e89es wore called to show that at all events the plaintiff knew of 
Bass. I he Collector of Mehsool, a tax of 5 per cent., which- 
^venmont on the transfers of notes/ 
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1 to the plaintiff for the mehsool payable on the transfer of, 
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the plaintiff was really ignorant of the manner in which these notes were dealt 
with, and that they were sold at the instance and for the benefit of the rebel 
Government. 

It may be that the notes were obtained and sold under such circumstances of 
duress on the part of the rebel Government that the plaintiff might have im- 
peached the sale. But lie has not put forward that case. If such a case had been 
made, questions would have arisen whether he, as well as his brother, had not 
yielded, however reluctantly, to the exactions of the rebel Government, and 
acquiesced from some of the motives referred to in Wajid Ally's evidence in the 
sale dictated by its leaders. 

The conduct and proceedings of the plaintiff’ and his brother, after the resto- 
ration of British rule* are next to be considered. The first attempt to recover the 
notes sold to Benarsee Dass was made, not by the plaintiff, but by his brother. 
As early as October 1858 Mokurumooddowlah applied to the Assistant Commis- 
sioner of Lucknow in a summary proceeding to obtain possession of them from 
Dhunpui Roy, one of the persons engaged in the sale. Dhunput’s answer was, 
that Mokurumooddowlah sold the notes, through his agency, to Benarsee Dass. 
Wajid Ally was called as a witness for the defence, and at that early period stated 
that the sale took place as a contribution to the wants of the rebel Government. 
The Assistant Judge was of opinion that “ the notes were apparently sold, and 
not stolen as plaintiff represents, and that the plaintiff' was a principal in the 
matter,” and he dismissed the claim as one fit for a civil tribunal. Although the 
plaintiff’ does not appear as a party in this proceeding, it may be properly used to 
show that his brother, with whom the plaintiff is now said to be colluding, and on 
whose evidence he relies, was the first to make an effort to recover the notes sold 
to Benarsee Dass, and that ho did this on false grounds. This proceeding is also 
important as showing that the sale to Benarsee Dass was openly discussed, and 
could hardly have remained unknown to the plaintiff, and further that the 
British Courts were open as early, at least, as October 1858. Lord Clyde had 
re-captured Lucknow in March, Lord Canning’s Proclamation had been issued in 
April, and the British rule had been restored throughout the province of Oudh in 
the early part of that year. 

No step whatever appears to have been taken by the plaintiff until the 
21st May I860. He then applied to the Assistant Commissioner, stating that his 
brother had “got the notes as a plunder,” and praying that, “after they are 
compared with the register, the purchasers of the stolen notes may be called for, 
and the notes restored and he prayed that “ his brother may be dealt with 
according to law.” 

The Commissioner declined to interfere, saying that the dispute should be 
decided by a competent Court. The plaintiff' was apparently conscious that the 
lateness^ of the application required explanation, and he therefore stated, as a 
reason for the delay, that, “ shortly after the rebellion broke out, he was unable to 
take any step for their recovery, and was obliged to keep himself quiet.” If this 
means that he was obliged to keep quiet during the rebellion, the necessity ceased 
upon the restoration of British rule; if; on the other hand, it means that he was 
afraid of the British Government, the excuse is obviously a pretence, for Ins 
brother, who was, apparently, a more pronounced partisan of the rebel Govern- 
ment than himself, did not fear to appeal to the British Commissioner as early 
as October 1 858. 

No further proceedings, either criminal or civil, were taken by the plaintiff* at 
that time against his brother, nor, indeed, were any ever brought' by him against 
his brother alone. 

In November 1802, the brother, and in April 1863, the plaintiff’ applied for a 
, certificate of succession to the mother’s estate. Both applications were refused; 
; ground that the certificate could be granted to neither until their respective 
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ckiiihs bad been decided in a regular suit. The Judge of the Civil Court 
Mr. Fraser, in his first judgment in the present suit, describes these applications 
as “a sham hght” between the brothers. Whether this description be true must 
depend on the inferences arising upon the rest of the case. ’ 

The suit to be now adverted to, and the proceedings in it, are strongly relied 
upon by the respondent’s Counsel to prove collusion. It was a suit broiioiit bv 
the plaintiff against bis brother and one Sheonath, a native hanker, in March 
L%o, to recover the plaintiffs two-fifth shares of the notes, viz., Rs 2C340 from 
his brother and Es. 2,500 from the other defendant, Sheonath, as the purchaser 
ot notes of tuat value It appears from the judgment of the Civil Judge, 
Mr. Jirasei^ that the brother made admissions which established the plaintiff’s case 
These admissions of the brother were to the effect that he had broken the seals* 
taken away the notes, and carried them to his own house, because of the plaintiff’s 
c aim to the immoveable estate, and that he was afterwards induced by the rebel 
Government to give them up, and affix the mother’s seal. Sheonath made on 
defence Accordingly the Judge, acting on the brother’s admission, made a decree 
against him for Rs. io,G40, and ordered two notes of the value of Rs. 2 500 in 
^nath s hands to be sold, and the proceeds divided among Sitara Begum’s 

The Sdtv'l 0 -^ da 5 0 . d 1 01 ii t - he f 4th Aprfl L ? 63 ’ onl J sis wee ks after the plaint. 
Ah0 la P ld % y 1 # 1 .wlncli tins decree was obtained, and the facts that it was 

passed upon admissions, that Sheonath made no defence, and allowed a decree to 
pass against him for the entire value of the notes in his hands without deduct 
Mokui uraooddowlah s share, and that no execution was taken out by the plaintiff 

collusive ,10ther> aie rehcd 0n as cn ' cumsfcances showing the suit to have been 

fact that tbe m nlSnHff ^ f ™ the first appeal to this suit, alluded to the 

tact that the plaintiff liad taken no steps to enforce this judgment ao-ainsf- lii« 

bmthor obseiwing, “There is no proof that the brother is iS“nt for Suable 
of satisfying that judgment.” Notwithstanding this intimation, no’ attempt was 
made by the plaintiff upon the remand to show the inability of his brother to 
satisfy the judgment, or to account for his not enforcing it against him. 

j add weight to the inference arising from this circumstance it has been 
pioved on the remand that whilst the above suit was going on, another was 

?:£ n |br; 1UC,i S? brotber , s ? ed the P rcsent plaintiff for Rs. 15,000 as the 
value of his share of the mother s immoveable property. It appears that this suit 
was compromised on the 13th Hay 1803, upon the tonne thaUhe present pkinSff 

SS wSio' S ’ 00 ,?' V k 7>- era? in cash, and He. 1,300 X , Te 

P la3nfclff g°t all the mother s notes, which had been lost. A strong infer- 
ence arises from tins compromise that the judgment obtained hv tl m „|,S 
against his brother for rAs. 640 on the 24th 

collusive and illusory, when it is found that the plaintiff instead of issuing execu- 
tion, or otherwise enforcing it, compromised the other suit by making a^rresent 
;, payment to his brother of Rs. 1 ,700. The other part of the + T! 

th° plamtiff to pay a further sum when he got the notes which had 
, :bl .® d, ,\ s stronger mdieation that the brothers were then acting in con 

pSimiSar^O r teS ’ i° V th n ir Val " 0 ’ fr0m fche P urc hasers, since this further 
J«^lMait.i9 made to depend on the attainment of that object. 

circumstance in this suit against the brother and Sheonath hesrs 
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stating that the notes (a list of which he Enclosed) had been purchased by him 
during -the rebellion, and afterwards resold in Calcutta. 

This irregular injunction appears to have been issued without the sanction 
of the-Judge. It was undoubtedly an attempt to obtain by indirect means pos- 
session of the notes in the hands of Benarsee Dass, and it is said by the respon- 
dent that this was the main end and object of the suit. 

The present suit was then brought in September 1864. The first hearing 
was before Mr. Fraser, the Judge who had decided, in the plaintiffs favor, the 
suit brought against the brother and Sheonath. He came to the conclusion that 
the brothers were acting in collusion. Referring to the former suit, he intimated 
that he had been imposed upon in it; and that he was satisfied that it had been 
collusiveiy brought to assist the attack intended to be made on Benarsee Dass, 
who was the largest purchaser of the notes, and not to obtain satisfaction from 
his brother. 

Although the Civil Judge having heard both suits was certainly in a favor- 
able position to form a correct opinion on the conduct of the parties, it was 
thought by this Committee that his decision was based on an issue not sufficiently 
raised, and upon evidence insufficiently developed. 

On the first hearing upon the remand, and after an issued raised, and further 
evidence taken, the then Civil Judge, Mr. Lincoln, after on elaborate review of 
the history of the suit, came to a distinct finding that there was collusion between 
the brothers. 

On appeal the Judicial Commissioner (Mr. Capper) thought further evidence 
was necessary and remanded the cause. His opinion appeared to be that the gist 
of the case was, whether the mothers estate had been completely divided. 

Mr. Lincoln, having taken the evidence of Dhunput Roy, again found that, 
in his opinion, collusion was conclusively proved. Another appeal led to a further 
remand by the then Judicial Commissioner (Mr. Couper) who thought the ques- 
tion should be tried, whether the plaintiff sanctioned or was aware of the sale. 

Mr. Lincoln again took further evidence, and reported thus : — 

“ The evidence now adduced conclusively proves that if the plaintiff was not 
a party, he was fully aware of the sale of the notes by his brother.” 

He further reported — 

w There is reason to believe the proceeds were appropriated by the rebel 
Government as the contribution of the brothers towards the support of the 
de facto Government, of which they were members, and in the maintenance of 
which they were equally interested.” 

On a third appeal to the then Judicial Commissioner (Mr. Currie), the decree 
of the Civil Judge was affirmed, but upon the ground that as the Lower Court had 
found that a division of the notes had taken place, and that it had not been 
proved that the notes in question fell to the plaintiff’s share, and as that finding 
had not been traversed on appeal, it must be taken to be admitted by the plaintiff. 
Their Lordships are constrained to say that the ground on which Mr. Currie 
bases his decision cannot be supported. It was clearly open to the plaintiff to 
question this finding upon appeal, though it may not have been distinctly tra- 
versed, and in their view the finding, when looked at, is not supported by the 
evidence. 

But their Lordships, after considering the inferences arising from the evi- 
dence, and the conduct of the parties, to which they have already adverted in 
some detail, see no sufficient grounds for overruling the finding of Mr, Lincoln 
that the plaintiff* was aware, during the rebellion, of the sale of the notes, ami of 
the circumstances under which they were sold, arid that the brothers have since 
been acting in collusion to recover the notes or their value from the defendant. 

. ■ ' ' Collusion of this kind, with knowledge of the facts, being found, it ought to 
.bo against the plaintiff* even If it were not directly proved, that lie 
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acquiesced in what was done by his -brother in the disposal of the notes, and 
therefore is, equally with him, precluded from impeaching the sale. Consequently 
this suit, in which, moreover, he has put forward a case not resting on the real 
facts, but in which he has treated his brother as a delinquent, in his dealings 
with the notes, cannot, in their Lordships' opinion, be sustained. They have, 
therefore, to state that their advice to Her Majesty will be to dismiss this appeal 
with costs. 


The 4th June 1875. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Mahomedan Law— Prompt Dower— Limitation— Application for Leave to sue 
for Dower “ in forma pauperis,” Effect of, 'as a Demand . 

Cases Nos. 22 and 45 of 1870. 

On Appeal from the High Court at Calcutta* 

Ranee Khajooroonissa 
versus 

Ranee Ryeesoonnissa, 
and 

Ranee Ryeesoonnissa 
versus 

Ranee Khajooroonissa. 

reve !; sin ? tll ° ^Gcisi°n of the High Court of Calcutta, that when a Mahomedan lady applied 
for leave to sue her husband in forma pauperis for her dower, and the application was rejected it did 
not constitute a demand for prompt dower sufficient to set the period of limitation running! ' ’ d 1 

This was an appeal by a defendant, and a cross-appeal by the representative 
of a deceased plaintiff, from a judgment of the High Court of Calcutta of the 23rd 
April 18/0, which m part affirmed, and in part reversed, a decree of the 
Subordinate Judge of Purneah, dated the 4th September I860. The suit was 
instituted by the plaintiff one of the widows of Rajah Enayet Hossein, against 
the defendant, the other widow of the said Rajah, to recover the sum of Rs. 91 875 
being, as the plaintiff alleged, the amount due to her for dower. The plaintiffs 
ease was that her dower was fixed by a kabcennamah at a lakh of rupees of 
which one-fourth was prompt, and three-fourths was deferred ; and that she had 
reeewed Rs 2000 ia the lifetime of her husband. She ^ertoAy^iSS 
i - C1 1 “ ntn ^ lon > as one of the heirs of her deceased husband. 

’ en i 6 ^ the genuineness of tbe kabeeunamah, and stated, which was 

£^a^tted by the plaintiff that she had voluntarily separated from her husband 
g4851, axbeen years before the death of the latter, which took place in 1867 
such separation amounted to a constructive divorce; and that on the 
fs refusing to return to her husband, the latter made a vow, which 
divorce by aila. The defendant also pleaded a petition by the 
^ f 6 m ^ rmd pauperis for her entire dower, 
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genuine; that there had been no divorce by aila; and that this plaintiff’s claim 
for her dower prompt, as well as deferred, was not barred by limitation. The 
defendant having appealed, the High Court affirmed the judgment of the Lower 
Court in other respects, but held that the plaintiff’s claim for prompt dower was 
barred by limitation, the period running from the petition for leave to sue in 
forma paiqieris- 

Mr. Justice Loch, in delivering judgment, said: — “But it is said that no 
demand has been made; that plaintiff’s application in 1861 to sue as a pauper 
can at best be looked upon as a notice, but not as a demand. On 3rd May 1861 
the plaintiff filed a petition of plaint in the Court of the Principal Sudder Ameen, 
setting forth that, on the occasion of her marriage with Rajah Enavet Hossein, a 
kaheennamah, by which a lakh of rupees had been settled upon her, was executed 
by her husband ; that of this, part or one-fourth was prompt, and part or three- 
fourths deferred; that of the prompt dower her husband had, on various occasions, 
paid her Rs. 2,000, and she now sued to recover the balance ; hut being devoid of 
means, and unable to pay the stamp fees, she prayed that she might be allowed 
to file her suit as a pauper. On the 1st July following a petition on the part of 
Rajah Enayet Hossein was put in by his authorized vakeels, Nafzool Ali, Charles 
Chapman, and Moulvi Furzimd Ali, to the effect that the plaintiff was not a 
pauper, the Rajali at the time of her marriage having given her jewels and cash 
to the value of Rs. 10,000 ; that the kaheennamah produced by the plaintifi* was 
a forgery, and that plaintiff’s dower was never fixed at a lakh of rupees, nor was 
a deed of any kind drawn up and executed ; hut according to the custom of the 
family, the plaintiff’s dower, was verbally fixed at Rs. 5,000. Further objections 
are taken to the deed, that it does not bear the Rajah’s seal ; that the Cazee’s 
seal thereon was obtained by collusion between him and members of the plaintiff’s 
family ; that the claim for the prompt portion of the dower was barred by limita- 
tion, not having been sued for within twelve years of the marriage; and the suit 
for the remainder of the dower was premature. He denies having over paid any 
part of the prompt dower, and urges that if any such payment had been made, 
it would have been entered in the back of the deed, had that deed been a genuine 
document; and lie adds that the allegation of payment is made to avoid the effect 
of the law of limitation. 

On 7th January 1862, Rajah Enayet Hossein was examined by the Principal 
Sudder Arneen, and the first question put to him was,— “ You have totaled in your 
av tower that ornaments to the value of Its. 10,000 were given by you to the 
petitioner Ranee Ryeesoonnissa, that some of these ornaments to the value of* 
Rs. 6,000 wore pledged by the petitioner for a sum of Rs. 3,000 to a mahajun, 
which were afterwards redeemed, and sent by you to the Ranee, the plaintiff. 
When were they sent, and are they now with the plaintiff, or have they been 
disposed of?” In reply to this question the Rajah gives the same details as are 
given in his petition of 1st July 1861, regarding those ornaments, and adds, what 
was also stated in that petition, that the plaintiff was in receipt of an allowance 
of Rs. 25 a month from her brother Saifooliah. After this examination a pro- 
ceeding, dated 27th January 1802, was drawn up by the Principal Sudder Amcen, 
in which he states the plaintiff had fileda, suit to recover the amount of her dower 
under a deed bearing date 8th Rubee-oos-sanee 1254 H. — 18th Assar 1246 Moolkeo ; 
that she prayed for permission to sue as a pauper; that the case came on before 
Moon-shoe Ah, mud, pleader for the plaintiff*, and Moulvi Afzul Ali, Moulvi Furzund 
Ali, and Mr, Chapman, pleaders for the defendant, and after reading the record 
and hearing argument, the application of the petitioner to be allowed to sue as 
> pauper be rejected with costs. These* proceedings appear to have been con- 
ducted under the provisions of a. 305 Act Till of 1850, and related only to the 
' question whether plaintiff* was or was not a pauper, and this was decided against 
he?; but this much may bo gathered from these proceedings, that Rajah Enayet 
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Hossein adopted the petition of 1st July 1861 put in by bis vakeels in his name 
as ins own, and must be considered to have accepted the statements made in it. 
He does not repudiate any part of it, but when the question is put, You said in 
youi answer, %.e., .1st July 1861, he replies by repeating statements found in that 
answer or petition which also contains a direct and distinct repudiation of 
plaintiffs demand for dower. But still it is said that as the application to sue 
as a pauper was rejected, there was no demand, but only a notice of a claim. I 
cannot consider the application in that light. It was drawn up as a plaint in a 
regular suit, and had the application for permission to sue as a pauper, which is 
written at the foot of the plaint, been allowed, the petition would, under the 

d° nS °rl 308 Ae * VI11 of 1859, have been numbered and registered, and 
been deemed the plaint to the suit. By a ruling of the High Court, reported in 

sJmL S Reports ’ p - °' 8 ,’ lfc was held in the case of Goluck Nath Butt, that the 
suit was commenced when the application to sue in formd pauperis was filed- 
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divorce between the parties, and that the deferred dower then became payable* 
It was also said that the Rajah had made an aila or vow that he would have no 
further intercourse with his wife, and that that also made the dower payable 
at a period which would render the Statute of Limitations a bar. 

On the opening of the appeal for the Ranee Khajooroonissa by Mr. Leith, it 
clearly appeared that the facts entirely failed the appellant, and that no question 
really arose for their Lordships’ decision. The genuineness of the deed was 
entirely a question of fact, which had been decided by both the Courts below in 
favor of the Ranee the plaintiff. With regard to the divorce and the aila, these 
also were questions of fact which had, in like manner, been decided against the 
Ranee defendant. Her appeal therefore must he dismissed, and dismissed with 
costs. 

The only question in the cross-appeal, and it is a question of some importance, 
is whether the prompt dower is barred by reason of there having been, as alleged 
on the part of the defendant Ranee, a demand and a refusal of that dower in the 
lifetime of the Rajah, beyond the period prescribed by the Statute of Limitations. 

It is not necessary to decide whether the limitation to be applied is that in 
the 9th Clause of the 1st Section of the Act XIY of 1859, or that in the 16th, 
because whether the term be the three years mentioned in the one, or the six 
years mentioned in the other, the interval between the alleged breach or cause of 
action and the commencement of the suit has been longer than either. Tor the 
present purpose, the terms used in the two Sections, although differing in language, 
are the same in substance. The limitation in one runs from the breach of the 
contract, in the other from the cause of action. If there had been a breach, there 
would be a cause of action; therefore the terms maybe regarded as identical, so 
far as the decision of the present appeal is concerned. 

The question is, whether certain proceedings, which were taken by the Ranee 
Ryeesoonnissa in Court with a view to obtain leave to sue her husband for this 
dower in forma pauperis, amount to such a demand as would be sufficient to 
constitute a cause of action within the meaning of the Statute. It is unnecessary 
to say what would have been the effect of an abortive suit brought at that time, 
because their Lordships are disposed to come to the conclusion that these pro- 
ceedings did not arrive at the vsiage when they became a suit. The object of the 
Ranee was to place herself in a position to maintain a suit as a pauper, without 
incurring the expense, which she alleged she was unable to pay, of a regular suit. 
Her application to the Court was for that purpose; but in making it she was obliged 
to conform to “The Civil Procedure Code,” Act VIII of 1859. The portion of the 
Act which relates to pauper suits requires that the application when made shall 
be by petition, containing the particulars required in regard to plaints, the object 
being that if the application he ultimately successful, the petition is to be deemed 
the plaint in the suit. Rut the application to the Court is really only for per- 
mission to sue in forma paup&ris. 8, 299 says: — “The application to the Court 
for permission to sue in forma pauperis shall be by petition which shall be written 
on a stamp paper of eight annas.” Then s. SOS enacts : — “ If the application of 
the petitioner be granted, it shall ho numbered and registered, and shall be deemed 
the plaint in the suit, and the suit shall proceed in all other respects as an ordinary 
suit, except that the plaintiff shall not he liable to any further stamp duty in 
respect of any petition, appointment of a pleader, or other proceeding connected 
with the suit, or with the execution of any decree passed on it.” Therefore, if the 
application of the Ranee had been successful, the petition would have been turned 
into and would have become a plaint. Rut it was unsuccessful. The Principal 
Sadder Ameen was of opinion that she had sufficient means to pay the expenses 
of the Court, and ordered that the petition “of pauperism be rejected” Her 
application, therefore, fell to the ground, and the petition never became a plaint. 

. ; Since the decisions which have taken place at their Lordships’ Board, there 
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is really no doubt as to what is the nature of prompt or exigible dower, and under 
what circumstances the Statute of Limitations will run Prompt or LS 
dower may be considered a debt always due and demandable, and certainty payable 
upon demand, and therefore, upon a clear and unambiguous demand and refusal 
a cause of action would accrue, and the Statute would begin to run The Question 
here is whether the proceedings to which reference has been made realty ? 
amount to such a demand. No doubt the form of the proceedings takes the shape 
of a demand m a plaint, but their Lordships think that, with a view to ascerS 
the intention of the Ranee, and the force to be attributed to her application they 
most look at the substance and nature of the proceedings, and consider that tl Z 
foi-m is that prescribed by the law, and is not the voluntary choice of the parties 
too regarding them, what the Ranee says to the Court is no more than this •— 

JLw Sire t0 1 1 de , m£ T 1 a S amsfc husband in the form of a suit if you will 
enable me effectually to do so by allowing me to sue in form d pauperis” The 
Court rejects her application, and says:— “We will not allow m i 

demand in that way.” The petition o/the Raneeleems to SS WdshipTtoty 
an expression, and a strong expression, of an intention to sue the husband in tha? 
form if she is permitted to do so, but it does not appear to them to arnouS to a 
demand by way of action until she has that permission The t0 , 

makes to the Court to be allowed to brine- an action is rn«rie r^r, ri' n° n ^ 
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Where a document, executed by a Hindoo, construed in its plain ordinary meaning, appeared to be 
in the nature of a family settlement, giving to his widow C an estate for life, with a power to appro* 
p'riftte the profits, and to his adopted son, what would be termed in the phraseology of English law, a 
Tested remainder on her death : He lb. that she would have the power of making whatever use she 
chose of the proceeds of her estates ; and that if she bought land or personal property with them, that 
land and that property would be hers, and would devolve on her representatives. 

In the absence of any understanding, expressed or implied, in favor of a different construction of 
the document, their Lordships did not feel justified in interpreting it so as to change the nature of the 
estate, and regard it as taken by 0 in her character as a Hindoo widow. In this character, while, on the 
one hand, whatever she purchased out of the profits would be an increment to the husband’s estate of 
which the reversioners would be entitled to recover possession, on the other hand, she would have certain 
rights as a Hindoo widow, e.y., that of alienating the estate altogether if insufficient to defray funeral 
expenses or her maintenance, and the reversioner would not be possessed of a vested remainder but of 
a contingent one. She would also completely represent the estate, and limitation might run against 
the heirs. Their Lordships saw no sufficient reason to import intu the document words carrying these 
consequences. 

Mr. Cowie , Q.C., and Mr. J. B. Bell for Appellant. 

Mr. Leith , Q. C. y and Mr. Boyne for Respondent. 

Sir Robert Collier gave judgment as follows : — 

In order to make this case intelligible the following facts require to be 
stated : — (Man Thakoor was one of three brothers. Shortly before his death, 
which occurred in February 1827, he had adopted a son of the name of Girdhari 
Thakoor, who was a son of his brother. At that time he had a wife, Mussamut 
Chunderbutti, and he had a daughter, Mussamut Suntbutti. He shortly 
before his death, on the 21st January 1827, executed a document, which 
will have to be referred to hereafter, upon which the question in this 
case arises, and a document of a similar character and very similar in 
terms was also executed by Girdhari. Under these documents, the present 
defendant, Mussamut Bhagbutti Daee, who is the grand-daughter of Odan 
Thakoor and of Mussamut Chunderbutti, claimed all the land in question, being 
thirty-four lots. The plaintiffs, who are nephews or grand-nephews of Odan 
Thakoor, brought their suit to obtain possession of these lots, and they have 
succeeded with respect to the first 12 of them in both Courts. As far as the lots 
up to No. 12 are concerned there is now no dispute. Those lots were, in fact, 
lots of real property which belonged to Odan Thakoor in his lifetime, and which, 
it is now agreed, upon the death of Mussamut Chunderbutti, reverted to the 
plaintiffs as the heirs of Odan Thakoor, or at all events of Girdhari, his adopted 
son; nor is there now any dispute as to lots Nos. 15, 10, and 17, which both 
Courts have given to defendants. 

With regard to the greater part of the other lots the plaintiffs contend that 
the Mussamut held the property out of the proceeds of which these lots were 
purchased as a Hindoo widow, and that they were an increment to that property, 
and did not descend to her heir. 

The question arises upon the construction of these documents. The first is 
that executed by Odan Thakoor himself on • the 21st January 1827, and is in 
these terms : — “ I am Odan Thakoor, proprietor of one-third share of the whole 
16 annas ” of certain mouzahs " which I inherited from my forefathers,” and so 
on. 11 Whereas no son is born to me except one daughter, by name Mussamut 
* Suntbutti, whom I have reared up like my son, and have still got in my house, 
and not allowed to go to her husband's house, and as on account of my dotage I 
have given up all hopes of my existence, consequently, in order to evade all future 
disputes I have made a partition in this wise : that a one-third share out of the 
whole 16 annas of Mouzah Munkowli, usli with dakhili, Rs. 1,100 in cash, and 
Bhichuek slave with his children, I have granted to Mussamut Suntbutti, nay 
daughter, for her maintenance, in order that she may enjoy possession of the 
same with her children, as proprietress, and thus pass her days/* giving: to 
Suntbutti an estate of inheritance in this particular property, — “ that the, 
remaining * milkiut * and * minimi * estates together with the amount of ready 
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maintenance, to alienate it altogether. She certainly would have the power of 
selling her own estate ; and it would further follow that Girdharl would not , be 
possessed in any sense of a vested remainder, but merely of a contingent one. It 
would also follow that she would completely represent the estate, and under 
certain circumstances the Statute of Limitations might run against the heirs to 
the estate, whoever they might be. 

Their Lordships see no sufficient reason for importing into this document 
words which would carry with them all these consequences, and they agree with 
the Subordinate Judge in construing it according to its plain meaning. 

A case has indeed been called to the attention of their Lordships in which a 
somewhat limited construction was put by this Board upon words in a deed 
whereby a Hindoo widow was given an estate for her sole and absolute use and 
benefit (Sreemutty Rabutty Dossee v. Sibchunder Midlick, 0 Moore’s Indian 
Appeals, p. 1). The circumstances of that case were these, as far as they are 
material to the present purpose. A deed of arrangement and release had been 
entered into between members of a Hindoo family in respect of a joint estate 
which was claimed by a childless Hindoo widow, in the character of heiress and 
legal personal representative of her deceased husband, and that being so, and her 
claim in that character being recited in the deed, their Lordships thought that 
the terms “her sole absolute use and benefit ” must be construed with respect to 
the character in which she claimed, in which she sued, and in which she was 
described in the deed. That case does not appear to their Lordships to have any 
material bearing on the present. This is not a case in which the widow claimed 
any right as a widow — in fact she had none : nor is she any party to the deeds, 
nor are they drawn under circumstances at all similar to those in that case. 

Under these circumstances, their Lordships have come to the conclusion that 
whatever property, real or personal, was bought by Chundorbutti out of the 
proceeds of her husband’s estate, belongs to her, and consequently to the defen- 
dant. 

This view of the case disposes of all the items in the cause, except ISTo. 20, 
and from Nos. 30 to 84 ; all the items subsequent to No. 12, except these, 
comprise either real or personal property which lias been found by the Subordinate 
Judge to have been bought by Chunderbutti with the proceeds of her husband’s 
estate, and which finding their Lordships uphold. No. 20 comprises the house 
in which Odan Thakoor lived, and must, in their Lordships’ opinion, be recovered 
by the plaintiffs on the same principle on which they established their claim to 
lots 1 to 12. As to the last four items, the Subordinate Judge finds that the 
plaintiffs gave no evidence of their right to them. The defendant must therefore 
retain them. 

Their Lordships will, therefore, humbly advise Her Majesty that the decrees 
of both the Lower Courts be discharged, and in lieu thereof that it be ordered 
that the plaintiffs recover the mouzahs numbered in the plaint from 1 to 12, both 
numbers inclusive, and the property numbered 20, and that as to the residue of 
the properties mentioned in the plaint the suit ought to be dismissed. Their 
Lordships will further direct that the costs of the plaintiffs in the Court of the 
Subordinate Judge, in proportion to the amount decreed by Her Majesty in 
Council, be paid by all the defendants, and that the costs of each of the defendants 
in the said Court of Subordinate Judge, in proportion to the claim disallowed by 
Her Majesty In Council, be paid by the plaintiffs, and that the costs in the High 
Court be borne by the plaintiffs and the defendant Mussamut Bhaghutti Daee, 
respectively, in proportion to the value of the property decreed and disallowed 
by Her Majesty in Council. Tiro costs awarded as above-mentioned are to carry 
interest at the rate of 6 per cent, per annum from the date of the decrees of the 
Lower Courts, respectively, to the dates of realisation. There will be no costs of 
"this 'appeal. . 
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The 22nd June 1875. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, and 
Sir Robert P. Collier. 

Act XXIII of 1801 s. 11 — Mesne Profits — Interest — Execution Proceedings 

Undertaking contrary to the- Cursus Guriev — Substituted Defendants 

• Liabilities. 


On Appeal from the High Court at Madras. 

Sadasiva Pillai 
versus 

Ramalinga Pillai. 

Thrnr Lordshipp of Hie Privy Council accept as settled law the following construction of the Indian 
Courts put upon Act XXIII of 1863 s. 11, being a conxemms of opinion established by a long course of 
decision, to wit that where a decree is silent touching interest or mesne profits, subsequent to the institu- 
tion of the suit, the Court executing the decree cannot, under the clause in question, assess or give 
execution for such interest or mesne profits ; but the plaintiff is still at liberty to assert his right to such 
mesne profits in a separate suit. 

Where, in the course of the continued litigation as to such subsequent interest or mesne profits the 
judgment-debtor executes an undertaking, not by a mere written agreement between the parties hut by 
an act of the Court, that in consideration of his being allowed to remain in possession pending appeal he 
will, if the appeal goes against him, account in that suit and before that Court for the mesne profits in 
question, he cannot escape from the obligation, because when he contracted it, the course and practice of 
the Omits proceeded upon a construction of the Statute which has since been pronounced to bo 
erroneous. 

Where a respondent, by reviving an appeal, substitutes himself for his father as a defendant in the 
suit, he assumes not merely liability as heir in the ordinary way, but the position of defendant with all 
the rights and liabilities which had previously attached to it, 

Mr. .Leith, Q.G., and Mr. Grady for Appellant. 

Air. Norton and Mr. May me for Respondent. 

Sir James Colvile delivered judgment as follows: — 

Shunmooga Pillai and Chiddunbrun Pillai were cousins, and the only mem- 
bers of a joint and undivided Hindoo family. Shunmooga died first, and in 1858 
the appellant, claiming to be his adopted son, brought a suit to enforce his rights 
against Clnddimbmn, who denied the validity of the alleged adoption. The suit 
was m its nature one to establish the plaintiff's title as the heir of his adoptive 
lather, and to obtain a partition of the joint family estate. It specifically claimed 

the mesne profits of the landed property from the date of the alleged exclusion, 

that m to say, from the Eusli year 1207, corresponding with 1857-58, but did not 
claim mesne profits for the subsequent years. 

» . llth the Civil Judge of Cuddalore made a decree in tbe 

plaintiffs favor, which affirmed his title as adopted son of Shunmooga, awarded 
the joint estate, including certain lands, and the sum of 
' w a s * iare the mesne profits of such lands for the Fusli year 

1 • silent as to the mesne profits which had accrued since the institu- 

Roth parties appealed against this decree to the High Court of 
rS W decree dated the 24th September I860, dismissed the 
modified the decree of the Civil Court by awarding to the 
t juni o£B& 3,494-4-1 as. the value of his share in certain, jewels 
£ * It left the decree of the Civil Court untouched in 

^ $ the imuioveable property. ’ ’ . ’ . * 

d^crfee'Offfe Hjgli; Court to Hqr Majosfy 
was* teyived. ^ : hk . son, , 
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tlie present defendant, and was dually dismissed by an order in Council in 
February 1864, This antecedent litigation, therefore, has conclusively established 
the title of the plaintiff to whatever he can claim under the decree of the 11th 
June 1859, as varied by that of the 24th September 1860. 

In September 1864, the plaintiff 1 commenced the proceedings out of which this 
appeal has arisen, in order to obtain execution of the decree made in. his favor. 
By his petition lie prayed to be put into possession of his share of the lands ; to 
have execution for the ascertained sums awarded to him by the decree, including 
the mesne profits for the Fusli year 1267, with the interest thereon; and also to 
have execution for the two further sums of Bs. 48,075-14-1, and Rs. 15,890-15-7, 
the first being the alleged amount of mesne profits for the six years from 
Fusli 1268 to Fusli 1273 ; and the latter the estimated amount of interest due on 
such mesne profits. He has been put into possession of his share of the lands, and 
may be assumed, subject to what may be said hereafter touching his share of the 
outstanding debts due to the joint estate, to have obtained all to which he can be 
entitled under the decree except the two last mentioned items ; or such other sums, 
if any, as may be due to him for the mesne profits for the years in question, and 
interest thereon. His claim to such subsequent profits and interest was litigated 
between him and the respondent in the proceedings which will be hereafter more 
particularly considered. The result of these was an order of the Civil Court dated 
the 31st January 1872, which awarded to the plaintiff the sum of Rs. 36,223-6-2 
for mesne profits, but rejected his claim for interest thereon. 

Against that order both parties appealed, the plaintiff* insisting that he was 
entitled to more than had been awarded to him lor mesne profits, and also to 
interest on such profits; the respondent for the first time contending that, 
inasmuch as the mesne profits in question were neither asked for in the plaint, nor 
awarded to the plaintiff in the decree, the Civil Judge had no jurisdiction to 
award them under s. 11 of Act XXIII of 1861, the enactment under which he 
had proceeded, and taking other objections to the order. 

On the 28th June 1872, the High Court of Madras disposed of these appeals 
by reversing the order of the Civil Court on the ground that under the, decree in 
the original suit, mesne profits subsequent to 1858 were not recoverable. The 
present appeal Is against the last mentioned order. 

The first question to be considered is the construction to be put upon the 
11th Section of Act XXIII of 1861, of which the material portion is in the follow- 
ing words : — "All questions regarding the amount of any mesne profits which, by 
the terms of the decree, may have been reserved for adjustment in the execution 
of the decree or of any mesne profits or interest which may be payable in respect 
of the subject-matter of a suit, between the date of the suit and the execution of 
the decree, . . . and any other questions arising between the parties to the suit 
in which the decree was passed, and relating to the execution of the decree, shall be 
determined by order of the Court executing the decree, and not by separate suit, 
and the order passed by the Court shall be open to appeal.” 

It is contended on behalf of the appellant that the words "all questions 
regarding the amount of any mesne profits or interest which may be payable in 
respect of the subject-matter of a suit between the date of the suit and the 
execution of the decree/* are wide enough to embrace, and ought to be taken to 
embrace the claims now under consideration. On the other hand, the learned 
Counsel for the respondent insist that the, word “ payable M is to be read as 
"payable under the decree/* and have cited numerous cases to show that,' 
notwithstanding some ’ earlier decisions to the contrary, all the High Courts of 
India have now accepted as settled law these propositions ; 1st, that where the 
decree is silent touching interest or mesne profits subsequent to the institution of 
i the suit, the Court executing the decree cannot, under the clause in question, 
;asapfes or give execution for such interest or mesne profits; and 2nd, that the 
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plaintiff 1 is still at liberty to assert bis right to such mesne profits in a separate 
suit. That this construction has now for several years prevailed in the High 
Court of Calcutta is shown by the Full Bench Ruling of the 13th September I860, 
6 W. R, 109, the decision of the 18th June 1808, 1 B. L. R., 138,* and numerous 
other cases. That it has been adopted by the other High Courts is shown ; as 
to that of the North-West Provinces, by the decision of the 10th November 1869, 
cited by Mr. J. Kemp, in the 22 W. 11. 160; as to that of Madras, by the Full 
Bench Ruling of the 10th December 1867, 4 Madras H. C. R. 257; and as to that 
of Bombay, by the Full Bench Ruling of the 10th December 1867, 4 Bomb. H. C. 
R. 181, followed by the decision of the 15th June 1869, 6 Bomb. EL C. R. 109. 

The alleged consensus of the Indian Courts being thus established, their 
lordships, whatever their opinion upon the construction of this clause might have 
been, had the question been res Integra , do not think it would be right to run 
counter to so. long a course of decision upon what is, in fact, merely a question of 
procedure,— it being admitted that the plaintiff may assert rights of this nature, if 
they exist, in a separate suit. They, therefore, accept the construction of the 
Indian Courts as settled law ; and that acceptance, as was admitted at the bar, 
suffices to dispose of the claim to interest on the subsequent mesne profits which 
is raised by the present appeal. 

It was, however, contended, as to the principal of the mesne profits in 
question, that the special circumstances of this case take the plaintiffs claim out 
of the general rule ; and are sufficient to support the order of the Civil Court of 
the 31st January 1872. And their Lordships will now proceed to consider what 
those circumstances are, and the legal effect of them. 

The decree of the 11th June 1859 conclusively established the right of the 
plaintiff as against the defendant to a share in the lands forming part of the joint 
estate, and to the mesne profits attributable to that share for the Fusli year 1.267, 
being the year next preceding the institution of the suit. His title, therefore, to 
the lands of which he lias obtained possession, and to mesne profits on those lands 
from a certain date, cannot be impugned. Had there been no appeal, and the 
decree had been followed by immediate execution, the plaintiff would have been 
put into possession of his lands, and would ever since have received the rents and 
profits of them. The only mesne profits touching which any question could have 
arisen, would have been those for the year which elapsed between the date of the 
institution of the suit and that of the decree. Execution was suspended, but not 
necessarily suspended by the appeals, and the defendant could only remain in 
possession on the terms of giving security for the execution of the decree, should 
it be affirmed against him. 

Such, being the legal position of the parties, the plaintiff, on the 8th Decern- 
per 1869, presented a petition (p. 78) to the Civil Judge of Cuddalore, claiming, 
in addition to the mesne profits specifically given by the decree, a certain sum as 
the then ascertained mesne profits for the Fusli year 1268 (being that which 
immediately followed the institution of the suit), and a further sum for the mesne 
profits not yet ascertained for the Fusli year 1269; and praying that should the 
defendant fan to give security for the subsequent profits, security to abide the 

' ^Th^C tlie i app0al ? shou ! d be take ? from tpe plaintiff, and that he should be 
Wk© out immediate execution. A counter petition was filed, and other 
but ultimately an order of the Court was made, under which 
executed the instrument of the 26th January 1800, which is set 
•^Vracont 

decree disposing of the appeals in August I860 ; 
hat year the plaintiff, contemplating the possibility 
Oouncil, which was afterwards preferred, made a 
^jQemrt of Cuddalore, praying that, 'the; defendant 
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might give further security to cover both the additional sum awarded to the 
plaintiff by the decree of the High Court, and the mesne profits of the lands for 
the current Fusli year 1270 ; and that in default of his doing so security to abide 
the event of the appeal might be taken from the plaintiff* and he be allowed to 
execute the decree. Upon this second application an order of the Court was 
made, under which, on the 19th March 1801, the defendant executed the further 
security, which is set out at p. 85 of the record. 

The original defendant died, and the appeal was revived by the respondent as 
his son and heir some time in 1862. 

On the 29th January 1803, the plaintiff applied again to the Civil Court of 
Cuddalore, praying that the respondent, as the heir of the original defendant, 
should give security for the mesne profits for the Fusli years 1271 and 1272, with 
the usual alternative that, if he should fail to do so, security to abide the event of 
the appeal should be taken from the plaintiff, and he be allowed to have execution. 
On this application an order of the Court was made, under which, on the 
25th April 1863, the respondent executed the document at p. 87 of the record. 

That instrument is addressed to the Civil Court of Cuddalore, is entitled 
A Ready Money Security Rond respectively executed by the respondent as 
son and heir of the original defendant,” and is in these words: — 

<c Pursuant to the order passed by the Court requiring me to furnish security 
for the two Fuslies 1271 and 1272, the probable amount whereof has been put 
down at Rs. 9,880-12-11 for both the Fuslies, in original suit (0. S.) No. 1 of 1858 
of the said Civil Court, I agree to pay up the same when the original decree comes 
to be executed. Failing to do so, I consent to my property hereunder mentioned 
being proceeded against, and the amount recovered. Deducting, therefore, from 
the said amount of Rs. 9,880-12-11 Rs. 4?, 616-1 5-11, which is the surplus in the 
security furnished in 1270, the remainder is Rs. 5,2(54-13-0 ; for this amount E 
give you a security lien upon the property hereunder mentioned, and indisputably 
belonging to my share.” Then follows a list of property. 

The two former instruments executed by the original defendant are substan- 
tially to the same effect. They are also addressed to the Civil Court ; they con- 
tain an obligation to pay subsequent mesne profits for the years which they 
respectively cover, and point even more plainly to the ascertainment of the 
amount of such profits when the decree should come to be executed, and to their 
realization, if not then paid, by the Court. The effect then of each document 
seems to he an undertaking on the part of the person executing it, and that not by 
a mere written agreement between the parties, but by an act of the Court, that in 
consideration of his being allowed to remain in possession pending the appeal, ho 
will, if the appeal goes against him, account in that suit, and before that Court, 
for the mesne profits of the year in question. That such was the understanding 
of the parties is shown by the earlier proceedings in execution, and in particular 
by the respondent's counter petitions of the 13th October 1864, and the 25th 
April 1868. ^ (Record, pp. 9 and 31.) By the first of these the respondent, not 
disputing^ his liability for the six years' mesne pi'ofits claimed, though he did 
dispute his liability for interest thereon, offered terms of compromise, and only 
suggested that the account, by reason of its complexity, would be better taken in 
a regular suit The second contains this statement: — “The plaintiff’ now claims 
mesne profits for the years subsequent to the decree. Though this petitioner is 
hound to pay the same, still the amount asked by the plaintiff is excessive, and 
has been fixed by him at his pleasure f and then follows a plea ad miserieordiuvi . 
The objection now taken to the recovery of these subsequent mesne profits by 
proceedings in execution was first taken by the respondent in the grounds of 
appeal filed by him in May 1872. That the respondent should have coma under 
the obligation supposed ; that the plaintiff* should have failed to apply either to 
the Civil Court or to the Appellate Court for the amendment of the original 
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decree by making it a decree for mesne profits subsequent to the institution of the 
suit: and that the respondent should have omitted whilst the proceedings in 
execution were pending in the Civil Court to take the objection now taken to 
them, are all circumstances which the fact, that up to December 1867 the wider 
construction for which the appellant contends was put upon the 11th Section of 
the. Act of I <S{> L by the Courts of the Presidency of Madras, and regulated their 
practice, goes far to explain. But if the respondent has contracted an obligation 
to account in this suit for the subsequent profits claimed, he cannot escape from 
it, because when he contracted it, the course and practice of the Courts proceeded 
upon a construction of a Statute which has since been pronounced to be 
erroneous. 

Their Lordships will now consider some of the objections which have been 
taken to the conclusion that the respondent has, by the proceedings in question, 
incurred the obligation supposed. 

It was said that the last (so-called) “ security bond” was alone the act of the 
respondent, and a distinction was taken between his obligation under that, and 
those incurred by his father under the two other instruments. Their Lordships, 
however, observe that these are not mere bonds of the father, in respect of which 
the respondent, as heir, might be liable in the ordinary way. They are proceed- 
ings in Court importing a certain liability to be enforced in the suit against the 
defendant to that suit. By reviving the appeal the respondent substituted him- 
self for his father as defendant in the suit; and assumed the position of defendant, 
with all the rights and liabilities which had previously attached to it. And that 
ho intended to do so is further shown by the claim in his security bond to take 
credit for a sum which he alleged to be surplus security given by the preceding 
bomb & 

Again, it was suggested that the proceedings in the Lower Court, which 
resulted in these security bonds, were irregular; that after the appeal to the High 
Court the power to allow or to suspend execution, and, in the latter ease, to 
fix the terms on which execution should be suspended, belonged solety to the 
Appellate Court, Their Lordships are by no means clear that this objection is 
well founded ; but, whether it he so or not, it comes too late. It was never taken 
in the Lower Court where the proceedings were had. There was no appeal from 
the orders of that Court which directed security to be given. It would be in the 
highest degree unjust to allow such an objection now to prevail against the 
appellant. 


Again, Mr. Horton argued that the proceedings of the Civil Court of CuddaJore 
in the appointment of the commission and the assessment of the mesne profits were 
irregular, because its powers were spent, at all events as to the mense profits by 
the execution issued by Mr. Ellis, the then Judge, in January 1865. Their Lord- 
ships can see no ground for this objection. It would seem that the intention of 
whether^ under Mr, Ellis, or his successor, Mr. Hodgson, was to give 
the plaintiff execution as prayed by his petition, but to give it piecemeal, and as 
'?}7 r* eoi y c f conveniently be given. The order in question gave him execution for the 
; WTtamed sums to which he was entitled under the decree. In December 1865 
under a later order put into possession of the land. The amount of the 
hSMuant mesne profits could only be ascertained by enquiry The same pro- 
Probably have been had if the decree had expressly given the 
™ Subsequent to the institution of the suit under s, 196 of the Code 

their Lordships are of opinion that the respondent, by the 
did come under an obligation to account in this suit for 
S P ro yts of the appellants land,, which was capable of being 
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liability made the accounting ff a question relating to the execution of the decree/* 
within the meaning of the latter clause of the Section. But even if it did not, 
they think that upon the ordinary principles of estoppel, the respondent cannot, 
now be heard to say that the mesne profits in question are not payable under the 
decree. Nor do they feel pressed by the observations made by Mr. Justice 
Markby in the case reported in the 4 B, L. R., p. 113.'* 

The Court here had a general jurisdiction over the subject-matter, though the 
exercise of that jurisdiction by the particular proceeding may have been irregular. 
The case therefore seems to fall within the principle laid down and enforced by 
this Committee in the recent case of Pisani v. The Attorney General of Gibraltar , 
5 L. R. P, C. 516, in which the parties were held to an agreement that the ques- 
tions between them should be heard and determined by proceedings quite contrary 
to the ordinary enrsus curiae. 

From what has been said it follows that, in their Lordships opinion, the order 
of the High Court, which is under appeal, ought to be reversed. Their Lordships 
would have felt great regret in coming to the contrary conclusion. That proceed- 
ings begun in 1864, and for several years carried on without objection, should in 
1875 be pronounced infructuous on the ground of irregularity, and the party 
relegated to a fresh suit in order to assert an indisputable right, would be a result 
discreditable to the administration of justice. In such a suit the plaintiff would 
probably find himself, either successfully or unsuccessfully, opposed by a plea of 
limitation. If such a plea were successful, great injustice would he done to the 
plaintiff ; if it were unsuccessful, the respondent would probably find himself in a 
worse position than that in which he will be placed by the allowance of this 
appeal ; since in such a suit the plaintiff might recover interest. 

With the claim for interest made by the present appeal their Lordships have 
already dealt. They can see no grounds for the other objections taken by the 
appellant to the order of the Civil Court. They are of opinion, in particular, that, 
in the circumstances of the case, that Court could not have dealt otherwise 
than it has dealt with the plaintiff’s share in the outstanding debts. On the 
other hand, the respondent has not insisted on any of the objections taken in his 
grounds of appeal to the High Court other than that on which the High Court 
made its order. Their Lordships, therefore, will humbly advise Her Majesty to 
reverse the order of the High Court of the 28th dune 1872, and in lieu thereof 
to order that the appeal against the order of the Civil Court of Cuddalore of the 
31st January 1872, do stand dismissed, and the said order affirmed, and that 
each party do pay his own costs, both of the appeal to the High Court and of 
this appeal. 


The 25th June 1875. 

Present . 

Sir James W* Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Mortgage — Usufruct — Interest* 

On Appeal from ike Court of the Judicial Commissioner of Oudlu 

Rajah Ameer Hussun Khan 
versus 

Mukhdoom Singh and others. 


13 W. E. ? <2iv. Eal. } p. IX.. 
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Whi:n‘ a mortgage!) is in possession it would require very clear words to induce their Lordslrins lo 
put such a construction upon tho mortgage deed, that it was the intention of the parties that the mortal 
should both have the usuiruci of the property and bo paid interest at the stipulated rate from time 
of the mortgage do\Vit to Uic period of redemption. e 

M)\ Come , QJ \ , for Appellant, 

M}\ C . IV. Ar all toon for Respondent, s. 

This is an appeal from a decision of the Judicial Commissioner of Oudh, which 
affirmed the judgments of the Assistant Commissioner, and of the officiating Com- 
missioner who heard the case on appeal from the Assistant Commissioner. ° 

ihesmt was brought by Mukhdoom Singh, Mohun Singh, and Esree Sirnffi 
against the Rajah Ameer Hussun Khan to redeem talooka Rawapoor, which they 
alleged had been mortgaged to one Oomrao Singh for Rs. 3,067, and after his death 
had got into the possession of the Rajah Nawab Ali Khan, in consequence of a sub- 
mortgage from the widow of Oomrao Singh. The defendant (the present appellant) 
BOn ol fcl ? e 1 V l J ail ^awab Ah Khan, and his case appears to be that the Raiah 
nas m possession from a period prior to the settlement in 1858 ; that in that year 
lie y as admitted as talookdar to the talook, and he claims to hold it free of^nv 
claim on the part of the original mortgagors. ^ 

if h oi at respondent, ^ Mohun Singh, was entitled to the talook, and morteao-ed 

a Oomrao Singh, is not disputed in the present appeal, nor was it disrated fL fhp. 

3 1 ST; JS? t w ”? de 40 ? o,nrao is rf WmTm A 

+W nr i f !j tuary mortgage of a very formal and precise kind: and states 

tiat Mohun Singh, the son of Purtab Singh, mortgaged the talook to Thakoor 

ttTnlr? i0r th ° Sam °f Rs - 3 > 06 \*fd fixes amount of interest at “ rupees 
three and two annas per cent, per month.” The mortgage also states that possession 

f W IT! delivered to the mortgagee, and it contains this clause: — “ I moreover agree 
Uio jirinoijll and TnteS, ? lamp”™ “So° toXLr" "not iSdin. 

^ — <9 

It appears to be clear that the mortefa^ee Oam ma Si n j, , « , 

Tk! a= - n pOSSeS ® lon a S amst botl1 mortgagor and the oriffinal morto-ae-el 
The Assistant Commissioner and the officiating Commissioner havelotmd as a fact 

4H T I X,\wT' tg 1 g6 fr T the wido ^ of Oomrao Singh toXlah Kawab 
j u i] S ii Sai( ^ ^ave found this fact upon insufficient evidence Un 

arrangement with the widow of Oomrao Sina-h 7 moitgage, 01 by some 

URl,a . Petitionary address the petitioner states that ’the 

"In f K V“ S: ■*” 

“ We it yJrmttc’ 

l ,t : « »rly period. pei, no douH CSg 


. i'hf, 
to 
is, 
for 

ther<fwas;4<*t 
states 


wtj&* 


it/ 



( 197 ) 

got into the possession of Nawab Ali Khan ; but it sufficiently shows that it was 
then contended that in some way the Rajah held as mortgagee. 

In the present suit the evidence consisted of two depositions of witnesses given 
at the time of the settlement, and of the evidence of one of the plaintiffs. The de- 
position of Amjnd Ali, who was the vakeel of the Rajah Nawab Ali Khan at the 
settlement, has been mainly relied on by the Courts below. It seems that the Rajah 
was at that time a minor, and that his estate was under the care of the Com- 
missioner. This deposition has the character of a statement of claim on the part of 
the minor Rajah ; and treating it in that way it certainly affords evidence that at 
that time the claim of the Rajah to a settlement was put on the ground that he was 
mortgagee. The statement in the deposition is this : — u The villages of Koomhurya 
and Mahurya were mortgaged by Hooks and Moonno Singh to Oomrao Singh, 
talookdar of Rihar, whose widow, after his death either in 1254 or 1255 Fusiee, 
re-mortgaged them, along with the talooka of Rawapoor, to my master. The deed 
of mortgage is in my possession, and the amount is therein mentioned. I do not 
remember the exact amount ; and ever since the re-mortgage we have continued 
in possession. 5 ' The Rajah was in possession. The vakeel had to account for his 
possession, and this is the statement which he gives, and upon which it appears that 
action was taken ; for in 1264 Fusiee, according to this man's statement, the lease was 
executed in favor of the Rajah. There is a deposition of Duryao Singh, Canoongoe 
of Tehsil Biswan, to the same effect, but that cannot be regarded as legitimate evidence, 
because it is not shown that the man was dead, and he certainly did not stand in the 
relation of agent to the Rajah. 

Then there is the positive evidence of one of the plaintiffs who was examined in 
the present suit, Esree Singh, who is the grandson of Mohun Singh. He says : — 
“ In 1254 Fusiee Mohun Singh mortgaged the estate in question to Oomrao Singh 
for Rs. 3,067. One year after the date of the mortgage he died. He was talookdar 
of Rihar. His widow mortgaged it to Rajah Nawab Ali Khan for Rs. 5,200 in 
1256 Fusiee. Ever since up to the annexation he held. No term for redemption 
was fixed." 

The original mortgage being beyond dispute, and there being this evidence 
that the Rajah held under a sub-mortgage, an answer was certainly called for on 
the part of the Rajah ; and the answer he gives appears to be entirely unsatisfactory. 
He does not rely upon mere possession and say, I got in as a trespasser, and am 
entitled to hold the talook by virtue of possession and protected by the Statute of 
Limitations ; but be sets up an affirmative title that the eh uckladar leased it to him, 
and he has entirely failed to prove that title. He has asserted, but has not proved 
it. Their Lordships think therefore that, under the circumstances, they cannot say 
that^the two Commissioners, who found the facts, were wrong in coming to the con- 
clusion that the Rajah did hold the talook, by some title derived from the original 
mortgagee ; and, that being so, they think that the judgment of the Judicial Com- 
missioner upon the main question should be supported. Mr. Capper, the Judicial 
Commissioner, who first heard the special appeal, differed from the Commissioners 
below, thinking the evidence was insufficient, but upon review Mr. Currie came to 
the opposite conclusion. Therefore three Commissioners in Oudh have thought that 
this evidence was sufficient. 

What has just been said disposes of the main question in the case. 

Then another question arises, whether the decree of the Judicial Commissioner 
should stand with respect to the interest. It is immaterial to enquire whether the 
Judicial Commissioner had power to vary the decree of the officiating Commissioner 
m way he has done, since their Lordships have the whole record before .them 
upon general appeal, and may direct f tbe right order, if this be not the right one. 

i < upon the construction of the original mortgage to Oomrao Singh, which “must 
govern this question, it appears to them that the usufruct was to be set against the 
interest,; and that it was not the intention of the parties that the mortgagee should 
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have both the usufruct of the property and be paid interest at the stipulated rate of 
4b per cent, from the time of the mortgage down to the period of redemption. It 
would require very clear words to induce their Lordships to put such a construction 
upon the deed. (See on this point a judgment of this tribunal, Seth Seetaram and 
‘ another against Argoon Singh , delivered on the 19th February 1874.*) If it had been 
shown that the usufruct would not have amounted to the stipulated interest, other 
questions would have arisen, and possibly an account might have been decreed ; but 
Mr. Cowie, on the part of the appellant, has exercised a wise discretion in desiring 
that the matter should remain, if their Lordships were of opinion that he was not 
entitled both to the interest and the usufruct, where the Judicial Commissioner has 
placed it, so far as this claim to interest is concerned. 

In the result their Lordships will humbly advise Her Majesty to affirm the 
decree appealed from and to dismiss this appeal, with costs. 


The 26th June 1875. 

Present : 

Sir James W. Oolvile, Sir Barnes Peacock, Sir Montague E. Smith, and 
Sir Robert P. Collier. 


Usufructuary Mortgage — Payment of Balance before fixed Day — Power of Sale 
— Mortgage by Conditional Sale — Redemption — Foreclosure . 

On Appeal from the High Court at Madras. 

Thumbasawmy Mudelly and another 
versus 

Mahomed Hossain Rowthen and others. 


Where a mortgage deed, under which the mortgagee was in possession, provided for the payment 
of the balance before a day fixed, but not until that balance should have been ascertained by an account 
by the mortgagee ; and the consequence of the breach of this obligation to pay the balance was a power 
to the mortgagee to become the purchaser of the property at a certain valuation : it was held that this 
ease (die security not being a mortgage by conditional sale) stood clear of the decision of the Judicial 
Committee in the case of IMttabftvmnU'r v. Yematim Na&chen, and that there was no reason for pre- 
suming, at this distance of time, that the very special agreement contained in the deed was carried out 
between the parties according to its terms, the contemplated settlement of accounts being a necessary 
preliminary to the performance of that contract. 

Referring to the modem course of decision in the Madras and Bombay High Courts, applying to 
mortgages by conditional sale, the practice of the English Courts of Equity of recognizing in the mort- 
gagor a right of redemption notwithstanding that the time stipulated for foreclosure may have passed 
by, as being in contrast with the mode of proceeding followed in Bengal, and contrary to the exposition 
of the law contained in the above-mentioned decision of the Judicial Committee, their Lordships 
pbserved that this state of the law was eminently unsatisfactory, and one which seemed to call for the 
■; interposition of the Legislature. 


!/'“'■ ; ^ Mr. Mayne for Appellant. 

’ l ’ ; ■ Mr. Leith , Q.C., and Mr. J. B. Norton for Respondents. 

{-] Oolvile delivered the following judgment, in which the facts of the 

stated 

. * «. • - Vjj&jur 1815 certain persons described as the Mirasi proprietors of eight 
; . v- : executed the deed of the 2nd July of that year, which is set 

ou k |f|S Record It purports on the face of it to be a deed of 

, toon tMlKiltobv certain lands ^ in _ the * hamlet of • Hancock*, • winch , is 

:fee : 1 naaiefo 'M ; J&W’ of ’ Appall j for 

V. : ■: * . : .VJ , . t * - ■:* - «: 1 ' 
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the purpose of securing the repayment of 2,500 pons in the maimer therein 
specified. 

The name of Appavoo was, however, used for that of Saminadha Modaliar, 
who was the real mortgagee, and is now represented by the appellants. The 
respondents are the representatives of the mortgagors. This deed must now be 
taken to comprise all the terms of the contract ; and the only question is whether 
by force, and according to the tenor, of its provisions the mortgagees became in 
1820 the absolute proprietors of the property ; or whether they continued to hold 
it as mortgagees, subject to the right of redemption, in which case the mortgage 
debt is admitted to have been liquidated by the usufruct at the close of the year 
1886-67. The Civil Court at Tanjore, and the High Court of Madras, have taken 
the latter view of the transaction, and have given the respondents, the plaintiffs 
in the suit, a decree for the lands with mesne profits from the above-mentioned 
date. 

In impugning this decree the appellants have chiefly relied upon the law as 
laid down by this Committee in the case of Pattalhimmier v. Veucatow Nakken 
and another , 13 Moore’s I. A., p. 500.* And the contention before us has raised 
two questions, first, whether that case, if assumed to contain a correct exposition 
of the law prevailing in the Presidency of Port St. George, governs the present ; 
and, secondly, how far that exposition is to be taken to be of binding authority, 
regard being had to one passage in their Lordships j udgment, and to the course 
of decision in the Courts of Madras. 

Their Lordships will in the first instance proceed to .determine the first cf 
these questions. 

Now, what was really decided by the case in the 13th Moore I. A. ? It was 
that the contract of mortgage by conditional sale is a form of security known under 
various names throughout India ; that according to the ancient Jaw of India it 
was enforceable according to its letter ; and that, whether it was embodied in one 
instrument or in two separate instruments, and whether or not the transaction 
appeared on the face of the instrument to be in its inception a mortgage ; and 
further that this law must be taken to prevail in every part of India in which it 
had not been modified either by actual legislation or by established practice. 

The subject matter of the decision, therefore, is the contract of mortgage by 
conditional sale, 

% Mr. Justice Maepherson, in his work upon mortgages, thus defines, and, as 
their Lordships think, accurately defines, this form of security. He says : “ The 
mortgage by conditional sale, * kut-kubala/ or c bye-bil-wufa/ is that in which 
the borrower, not making himself personally liable for the repayment of the 
loan, covenants that, on default of payment of principal and interest on a certain 
date, the land pledged shall pass to the mortgagee/’ Such a mortgage might 
or might not be usufructuary. If usufructuary, it usually contained a stipulation 
that the usufruct should be in lieu of interest. The effect of such a stipulation 
was modified by legislation in consequence of the laws against usury, but has, 
by Act XXVIII of 1855, been restored in its integrity as to all contracts made 
subsequent to the passing of that Act. The essential characteristic of a mortgage 
by conditional sale was that, on the breach of the condition, the contract 
executed itself, and the transaction was closed and became one of absolute sale, 
without any further act of the parties or accountability between them. That it 
still has this effect in the Presidency of Madras was what was decided by the 
case in the 13th Moore I. A. 

Such a security, however, seems to be very distinguishable from that which 
is in question in this suit. By the deed of the 2nd July 1815, the mortgagors 
stated that, by reason of urgent need, they had mortgaged to the mortgagee and 
put Mm in possession of the lands in question ; and that they had agreed to pay 
ri,’ ' , ■ , * 15 W. E. P. a 36 ; % -Suta, l\ 0*. U. no. 
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the principal sum of 2,500 pons (which was made up of 1,000 pons borrowed in 
cash, and a debt which they had undertaken to pay) with interest at 1 fa n a m p er 
10 pons per mensem; they then stipulated that the rents should be applied first 
in payment of the Government revenue ; next, in payment of the salary of a 
manager ; and afterwards, in reduction of the debt. So far the security does not 
differ from a simple usufructuary mortgage. Then follows this clause: “The 
instalments for this money are as follows:— To be paid on the 30th Pancmni of 
Yuva (corresponding to 0th April 1816), 500 pons; on the 30thPanguni o^Dhata 
(corresponding to the 10th April 1817), 500 pons ; on the 30th Panguni of Iswara 
(corresponding to ), 500 pons; on the 30th Panguni of 

Bahudhama corresponding to ), 500 pons.” These payments, 

if made, would reduce the debt by 2,000 pons. 

dhe satisfaction ot the balance which might include 500 pons of principal 
money was left to be made by an adjustment of accounts. The deed goes on 
thus : ‘and m the year Pramadhi, corresponding to 1819-20, a settlement of the 
accounts of the receipts and disbursements shall be made, and any amount that 
may be due after deducting payments out of the principal and interest as afore- 
said, we undertake to pay in cash in full on the 30th Panguni of the said year 
(corresponding to the )> and to redeem the mortgage.” The 

obligation, therefore to pay the balance before a day fixed, was not to attach until 
that balance should have been ascertained by an account, in which the mort°ua-ee 
was necessarily to be the accounting party. And what was to be the conse- 
quence of the breach of this obligation if it did attach ? Not that thereupon 
that which was a mortgage in its inception was to become an absolute sale as 
tiom the beginning, finally closing the transaction between the parties as in 
the case of an ordinary mortgage by conditional sale ; but that the land ’should 
be valued at so much per veli ; that the mortgagee should become the purchaser 
at that rate of so much of it as would satisfy the balance due to him, takbm the 
wMert.ichbahmce amounted to 1,269 pons and 3| fanams, but retaininl his 
the mortgagors personally for any final balance of the original debt 
and mtuest that might remain due after the completion of that purchase. 

~J, b 13 Emitted that the mortgagors never paid any of the several instalments 
tfoQO pons, and Mr. Mayne called upon their Lordships therefore to presume 
ia' on :ie 9th April 1820, at least the sum of 1,269 pons remained due. But 
Jfjjf °J 01 ', h , and > >t 'has been found by the Lower Court, and it is admitted in 
the appellants case, that no settlement of accounts took place in 1820, or sub- 
sequently thereto, llieir Lordships are therefore of opinion that this case (the 

by conditional sale) stands clear of the decision in 
t ■). , s ^ > aad > further, that there is no reason for presuming, even 
of tl!f that , tiie B P eci al agreement contained in the deed 

ou^betwee/tlmn^ P urchase f F^perty in certain events was carried 
i.S- J n il P tl6S accordl °g t0 its terms, the contemplated settlement of 
STJ?* a f ecessai T preliminary to the performance of that contract. 
Resumption, 1>1>e auts havo not dl «t:nctly rested their case on any such 

LLdi'-ff* conclusion at which their Lordships have thus arrived being of itself 

ZLajoIT ° thls a P peaij is nofc absolutely necessary for them to con- 

md|rj^ sec(>na of the questions raised concerning the decision in the 13th Moore's 

wisest oweven ° f the prindpies “ v ° ived in that *«**<>* 

^ **» °S PcMabhiramier v. VmMrn 

will W & some of the cases 'which 

whidb * at had not that bindingfoisee upon them 1 

*bl T \hJS tnbunal of ultimate resort would unquesKon- ' 

, f , . J pos&m, „ . must not then he supposed that, in allowing 
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this appeal, their Lordships design to disturb any rule of property established by 
judicial decisions so as to form part of the law of the forum, wherever such may 
prevail, or to affect any title founded thereon.” In order, then, to see how far this 
reservation, taken in its fullest sense, can qualify the effect of the judgment, it is 
necessary to consider what has been the course of decision upon mortgages by 
conditional sale in the Courts of Madras. 

Mr. Mayne has shown that up to 1858 the decisions of the late Sadder Court 
of Madras, were, with one exception, perfectly consistent with that of this Board 
in Pattabhiramieris case. Indeed, this is almost admitted in the judgment of 
the High Court of Madras of the 11th December 1871, which will be afterwards 
referred to. But in 1858 the current of decision seems suddenly to have turned. 
In the Case No. 49 of 1858, decided on the 28th August in that year (Madras 
Sadder Adawlut Decisions for 1858, p. 142), the Judges said: “The Court 
observes that the transaction was a loan of money on the security of certain 
property, and that the established practice of the Courts of Equity in England is 
to recognize in the mortgagor a right of redemption, notwithstanding that the 
time stipulated for foreclosure may have passed by, and they do so on the ground 
that the repayment to the mortgagee of the money lent by him, with interest, is 
an equitable discharge of his claims. The Court of Sudder Adawlut recognizes 
the justice of this principle. They remark that there is an obvious distinction 
between a conditional sale with power to redeem and a mortgage. The parties 
in the first instance fix a value on the property, and the transaction is a true 
arrangement for the sale thereof for such consideration. In. the latter instance, a 
sum is borrowed not representing the value of the property, and it may be far 
within such value, the only care being that the property shall be of such value as 
will cover the loan by way of security. It is therefore strictly equitable that, on 
the failure to pay off the loan by the time stipulated, the lender should fall back 
upon the security, not to absorb the whole, but to take his money out of it. The 
clause of forfeiture in a mortgage deed the Court view as introduced in terror em, 
by way of a penalty, and it is not the practice of the Court of Equity to enforce 
penalties. They merely accord to the several parties their just and equitable 
rights, ascertained on consideration of the value that has passed from the one to 
the other, and which has to be recovered back” 

It appears, then, that the Judges of the late Sudder Court in 1858, took upon 
themselves, in contravention of the law of India, as declared and enforced by the 
decisions of their predecessors, to apply to this class of security for the first time 
the principles which the English Courts of Equity have for centuries applied to 
mortgagees in this country. It would seem, however, that they- did not adopt 
those principles in their integrity, since they treated the stipulation in favor of the 
mortgagee as a mere penalty, and made no provision for his getting the benefit of 
it by the machinery of a foreclosure suit. They apparently contemplated no 
remedy against the mortgaged property but that of sale. 

This ease was followed by the late Sudder Court, notwithstanding the 
vigorous and well reasoned protest of one of its Judges {Mr. Morehead), which is 
to be found at page 150 of the S. A. D. for 1859, in three cases decided in 1859, 
and in three more, of which one was the very ease of Pattabhiramier, decided in 
1880. And so the course of decision in the Courts of Madras stood when special 
leave to appeal was granted in Pattabhirami er’s case by this Board in April 1881. 
Now, if that appeal had been prosecuted without delay, and those who constituted 
the Committee that heard it had had before them all the cases in fayor of the decree 
which had then been decided in the Madras Court, their Lordships believe that the 
Committee would nevertheless have allowed the appeal, and, so far from treating 
those cases as establishing a course of practice inconsistent with that which Inal 
previously prevailed, would have overruled4hem as decided on erroneous principles. 

'■ ' It unfortunately happened, however, that 1 the appeal slept for nine years, and 
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that in the interval the Sudder Court, and afterwards the High Court which 
succeeded it, continued the course of decision which the former had begun in 1858. 
This appears by the judgments of the High Court in 1 M. H. C. ft., p. 460; 
t M. H. C. E., p. 420 ; and 7 M. H. 0. R., p. 6. In the first of these cases Chief 
Justice Scotland recognized the mortgagees right to a decree for foreclosure, 
which does not seem to have been admitted by the earlier decrees. In the second 
the Judges treated the law as settled in almost absolute conformity with that 
administered by the Court of Chancery; observing, however, that in India, as in 
England, there may be sales with a condition for re-purchase within a fixed time, 
against the breach of which Equity will not relieve. On this point they said, “It 
is tiie intention of the parties which governs, and that intention may be shown 
by the deed itself, by other instruments, or even by oral evidence/ 5 In the last 
case the Judges held that the security in question was one of the latter class, and 
accordingly gave effect to it according to its strict tenor. But in giving their 
judgment, which was delivered late in December 1871, they took occasion to say, 
of the case in 13 Moore's I. A. ; — 


“ If we were bound by a case recently decided in the Privy Council, the 
appellant must necessarily succeed, for the Judicial Committee observe that there 
has been no course of decision in Madras admitting of relief after the time. They 
base their judgment upon this, and intimate that it would have been the other 
way if the fact were otherwise. It is otherwise, for the decisions of the late 
Sudder Court since 1858 have carried the doctrine so far as to say that wherever 
the security for money is an object of the transaction, no sale can become absolute. 
The High Court have followed the English rule which the Sudder Court intended 
to follow, and have held the question to be one of construction, admitting, how- 
ever, for the purposes of the construction, other documents, and oral evidence/ 5 
A similar alteration by judicial decisions of the antecedent law seems to have 
been effected at Bombay, though at a later period. In the case No. 608 of 1871, 
reported 0 Bomb. H. 0. 11, p, 69, Westropp, G.J., reviews the law and its changes 
both at Madras anti Bombay. He states that the change in the latter Presidency 
dates only from 1864, when the case of Ranji v. Glvinto , 1 Bomb. H. C. II, 199, 
was decided. And the Chief Justice observes: “The recognition of the right to 
redeem was, having regard to the previous decisions of the Sudder Adawlut, perhaps 
somewhat a strong measure. It had, however, for a long time previously, been 
considered a desirable course to adopt, and eminent Judges of the High Court, 
who had formerly been J udges of the S. A., regretted that their predecessors had, 
for the most part, enforced the conditions for purchase in gahan lahan mortgages, 
m such a course had been found to promote most oppressive and grasping conduct 
on the part of money-lenders in the Mofussil/ 5 It -would be difficult to have a 
more candid admission of the assumption by the Courts of the functions of the 
Legislature. This case also shows that the Bombay as well as the Madras 
Court has come to the conclusion that the modern course of decision is to prevail 
„ again&t that of this Committee in Pattabhiramiers case. 

■ v The next case reported in this volume, No. 85 of 1871, rules that the right 
pf redemption subsists, and will be enforced, although any number of years may 
have .elapsed since the mortgagee's title, under the terms of the deed, would have 
bwsac: absolute, unless the right to redemption is barred by cl. 15 s. 1 of the 

Act XIV of 1 859. 

A ' kboir Lordships that this action of the Courts of the Minor 

■ to grave objection ; not only because in so altering the existing 

. Motions of the Legislature, but also because the change, as 

^ mischievous consequences. Under the law as laid down 

,! * years ago had acquired, as the law then stood, an 

' ■ they had ever since held and enjoyed '< ini ' 

; ’ fW eonypelled in aecoufit for^ at 



( 203 ) 

the suit of the representatives of a mortgagor against whom, the sixty years' rule 
of limitation had not yet run. Nor is this an imaginary case* In the latest 
decision cited at the Bar (No. 551 of 1874, 7 Madras H. 0. R 395), the mortgage 
deed was executed in 1811, the title of the mortgagee became absolute in 181(5; 
there had been since 1811 uninterrupted possession by him, or by a purchaser from 
him ; and the suit to redeem must have been brought but just within the sixty years 
period of limitation. The Reports show that other instances of similar distur- 
bance of title have occurred, and more may occur. 

, Again, the distinction between sales with a condition for repurchase, and 
mortgages by conditional sale, is made to depend upon the intention of the parties 
to the original transaction proveable, if need be, by oral evidence. This seems to 
open a wide field of litigation, and to leave much to the discretion of the Judge 
in each particular case ; and the enquiry is embarrassed by the circumstance that 
the parties whose intention is to be ascertained cannot, in the case of an ancient, 
transaction, have contracted with reference to a state of law which the Courts of 
Madras have decided no longer exists. 

In Bengal, where the possible mischiefs that might result from leaving mort- 
gages by conditional sale to take effect according to their tenor early became 
apparent, the Legislature proceeded on sound principles to apply a remedy. By 
Keg. I of 1798 it gave the mortgagor the means of avoiding any dispute as to 
tender, and of keeping alive his right of redemption by a payment into Court. 

By Keg. XVII of 1806, it made provision for redemption and judicial 
foreclosure by the procedure still in use. But this Regulation, as was properly 
decided in the case of & kireefoonissa v. Shaikh Enayet Ij ossein, 5 W. Rep. 88, had 
not a retrospective operation upon titles which had become absolute before it 
came into force. The contrast between this mode of proceeding and that followed 
by the Courts in Madras and Bombay, is obvious. 

The state of the authorities being such as has been described, it may 
obviously become a question with this Committee in future cases, whether they 
will follow the decision in the 13th Moore, which appears to them based upon sound 
principles, or the new course of decision that has sprung up at Madras and Bombay, 
which appears to them to have been, in its origin, radically unsound. 

On a stale claim to redeem a mortgage, and dispossess a mortgagee who had, 
before 1858, acquired an absolute title, there would be strong reasons for adopting 
the former course. In the case of a security, executed since 1858, there would be 
strong reasons for recognizing and giving effect to the Madras authorities, with 
reference to which the parties might be supposed to have contracted. Their 
Lordships abstain from expressing any opinion upon this question until the 
necessity for determining it shall arise. They deem it right, however, to observe 
that this state of the law is eminently unsatisfactory, and one which seems to 
call for the interposition of the Legislature. 

An Act affirming the right of the mortgagor to redeem until foreclosure by a 
judicial proceeding, and giving to the mortgagee the means of obtaining such a 
foreclosure, with a reservation in favor of mortgages whose titles, under the law 
m understood before 1858, had become absolute before a date to be fixed by the 
Act, would probably settle the law, without injustice to any party. 

In the present ease, their Lordships can only recommend Her Majesty to 
affirm the decree under appeal, and to dismiss this appeal with costs. 



(*M) 


The 1st July 1875. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith 
and Sir Robert P. Collier. 

Ancestral Property-Primogeniture— Hindoo Laiv (Mitakshara)— Joint Family 

— Separate Succession. 

On Appeal from the High Court at Calcutta . 

Chowdhry Chintamun Singh 
versus 

Mussamut Nowluekho Ivon war i. 

ortbewi^r^uS tho ncst coUateral maie Mr in 

, ® family might bo undivided, the separate property of any member would 20 according 

hthT-T %fT mtQ “ whether the^ general status be jSnt oTffiSS? 
LcSon ^ J ° Xat WlUfoHow one ’ and P ro P crt y which is separate will follow another, course of 

Mr. Leith, Q.C. , and ilfr. /. D. Bell for Appellant. 

Mr. Cowie, Q.C. , and iffr. Boyne for Respondent. 

('vIvJ'Ig gave judgment as follows : — 

• l 3 ? on Jy y iestion r ^ aod by this appeal is whether the appellant, the plaintiff 

m thu Courts below, or the respondent, was entitled to succeed to the property 
ealed talooka Gungore, the appellant claiming as the nearest collateral male heir 
possessor i,OSSessor> an ' tl,e respondent- claiming as tho widow of the last 

u„™ ft v Wa !e" litel °” tho °P enin g of tbe case, and seems to have been admitted 
thioughouUhe proceedings below, that the enjoyment of this talooka has lono- 
been by a sumle member of the family, and that it has passed from father to son 
according to the rule of primogeniture for several generations. The existence of 
this family custom has moreover been litigated at various times from a very early 
period, and has been affirmed by repeated decisions. 7 7 

r-ucf,,?/) afc0t i t] i° l7tll 1 . Ma T 1809 it was held that the talooka was one which by 
estates wh;?'^ aec ? rdl,1 g to the law of primogeniture; that it was one of those 
Re^TT r/ 70 J ei '° w, of the Legislature when it passed 

± A Tk °£ 1 t n gbts of all parties under the custom were saved 

to them by the fifth Section of that Regulation. It seems to their Sdlips 

of dese^tl ^ ue '^ 10n , w | iat 18 affirmed by many reported cases that a custom 
t0 w law of P nm °g euifcure ma *y exist by kolachar or family 
mSfnfS°nf 8 r *r ° estate ma ^ 1 ? ot bc whafc is technically known either as a raj 

■ n ? f Mia ' ora£a P°iliam in the south of India. J 
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issue, would, if the family be undivided, give the succession to the next collateral 
male heir in preference of the widow or daughters of the last possessor. 

/-« • ? ie c . ases upon ^ this point are collected and reviewed in the judgment of 
Chief Justice Couch in the 9th volume of the Bengal Law Reports,* ' In the last 
of them, which was decided here as late as the 2nd February 1870, viz., the 
case of Slree Rajah Yanwnula Venhagamuh v. Stree Rajah Yammmla Baochia 
vankondora, and is reported in the 13th Moore’s Indian' Appeals, p. 333, f the 
point which has been taken in the present case lbj r the learned Counsel for the 
respondent appeal’s to have been taken by Sir Roundell Palmer and Mr. Leith, 
b>r the appellants in that case. The judgment however says 
"Accordingly, the strength of the argument of the learned Counsel for the 
appellant has been directed to show that this case should be governed by Katama 
A atchiar v. The Rajah of Shivagunga, in the 9th volume of Moore’s Indian 
Appeal Cases, p. 539,J which is generally known as the ‘ Shivagunga case.’ They 
have gone so far as to argue that the estate in question in this case being 
impartible, must, from its very nature, be taken to be separate estate, and conse- 
quently that, according to the decision in the ‘ Shivagunga case,’ the succession to 
it is determinable by the law which regulates the succession to a separate estate, 
whether the family be divided or undivided. The authority invoked, however, 
affords no ground for this argument. The decision in the ‘Shivagunga case’ will 
be found to proceed solely and expressly on the finding of the Court that the 
zsemmdaree in question was proved to be the self-acquired and separate property 
of Cow ary Vallaba Tavor. It assumes that if this had not been so, the decision 
would have been the other way.” In that ease the estate was held to pass to a 
very remote collateral male heir in preference of the widow of the last possessor. 

_ Lhis authority seems to dispose of the arguments of the learned Counsel 
03 the i espondent, which went to show that even while the family remained a 
joint and undivided family in the full sense of the term, this property would have 

t F eate<i as se P ar &te property, and therefore governed by the law of the 
Mitakshara as to separate succession. 

is however found as a_ fact and cannot, bo denied that there has been to 
some extent a separation of this family, and the question, therefore, is whether 
tins particular property after that separation lost the character which it before 
possessed, and became subject to a different rule of succession. According to the 
rule laid down by Sir William Macnaghten (Principles of Hindoo Law, title 
1 artitions, V ol. 1 ., p. 53), “if at a general partition any part of the property is 
left joint, the widow of a deceased brother will not participate, notwithstanding 
toe separation, but such undivided residue will go exclusively to the brother.” 

I bat authority was m fact one of those upon which this Board in the Shivagunoa 
case decided the converse of the proposition, viz., that though a family might be 
undivided, the separate- property of any member would nevertheless go according 
to the law of succession to separate estate. It in fact goes to support the propo- 
sition that, whether the general status of the family be joint or divided, property 
which is joint will follow one, and property which is separate will follow another 
couise of succession. The question, therefore, really seems to be whether by reason 
of tbe acts of the parties on the several occasions of the partial partition in 1832 
and of the compromise of the suit of 1852, the plaintiffs father waived his rights 
o succession, or whether tho^ parties by their joint action have impressed upon 
tins talooka the character of separate property, which must now pass according 
to the laws of separate succession. 1 ** 

As to the transaction of 1832, it appears to their Lordships that the partition 
then made was clearly intended to be confined to the property which was then 
admitted to be partible ; that although the talooka of Gungore is mentioned in 


: 22 w. K. 406. 


f 13 W. B. P. 0. 21 ; 2 Ruth. P. 0. II. 302. 


t 2 W. B. P. 0. 81 ; 1 Su;th. P. C.Jt. 620. 
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the iuksimnamas, it is mentioned only for the purpose of declaring that it is 
impartible, and that the clear intention of the parties was to leave that particular 
property in the condition in which they found it, and to set it aside out of the 
mass of the family estate. Being impartible in its nature, it could not be the 
subject of partition, and the object of the transaction is declared at the foot of 
the deed, where it is said : — “ These few words in the way of a deed of partition 
ofa4-anna share of niouzah Purmeswurpore have, therefore, been written that 
they may be of use when needed.” There is nothing in the transaction which 
evinces any intention on the part of the junior members of the family to part 
■with or transfer any right or contingent right of property which they might 
have ; they only admitted that they had no claim to share in talooka Gungore as ’ 
coparceners. This their Lordships think is made more clear from the special 
manner in which the nature of the family custom is referred to. The deed of 
Ramdyal and of Soman says : — “ Talooka Gungore, Pergunnah Pharkya, com- 
prising five mouzahs, both uslee and dakhilee, an ancestral estate, has been, in 
accordance with family custom from time immemorial, held by one person, the 
eldest son and the registered proprietor, from generation to generation, and in ' 
case the registered proprietor dies without issue, the younger brother of the 
deceased or his eldest son becomes the rightful proprietor of talooka Gungore.” 
If it had been intended to make this property which had been joint, separate ' 
property, it would not have been necessary to enter into so detailed an account of 
the family custom, or of the manner in which it had previously passed. The 
statement of the family custom their Lordships are disposed to construe very' 
much as it was construed by the Subordinate Judge, who decided this cause in 
the first instance. In a document between Hindoos, and indeed in the Mitakshara 
itself, it is by no means unusual to find that the loading member of a class is 
alone mentioned when it is intended to comprehend the whole class. And their 
Lordships think that, in the above statement of the family custom, it was not 
intended to confine the passing over of the whole, in the event of the proprietor 
dying without issue, to a younger brother of the deceased or his eldest son, and 
further that the words “ without issue ” are to be taken to import “ issue in the 
male line.” Accordingly, the real effect of that definition of the family custom 
was that the property was ancestral property ; that though ancestral property, 
it was held by special custom by one person at the time, according to the rule of 
primogeniture, with a provision that, where the direct male line failed, it should 
then go over to the collateral lines. It has already been shown that this course 
of devolution was consistent with the general law. Their Lordships conceive that 
the partition which took place in 1852 of the other property cannot be held to 
have affected the character or the mode of descent of this property as thus 
defined. 


It however appears that, in the year 1852, Ramdyal was so ill-advised, and 
it may be said so dishonest, as to seek to re-open the question of this family 
custom, and to bring a suit by which he claimed possession of the moiety of the 
talooka and certain other property. The mother and guardian of Tilukdaree 
Singh, the elder brother of Runjoet Singh, who was then the person next in 
' Accession to Gurdyal Singh, filed her answer, setting up, amongst other things, 
« ife# Gurdyal Singh was u proprietor of the entire ancestral estate, in consequence 
tlie elc ? est Bon ia accordance with family custom; and that the 
to receive a share.” She either included in that defence 
' the property claimed in tire suit, or the proceedings set out in the 

show what specific defence she made in respect of the property 
otTOf wte which was claimed. The result of the suit was a compromise 

' which , resulted in a decree that “the plaintiff do obtain 


mdahs and a fraction above 4 cowries of mouzah 
ye, including . his . former slmi:e/^meahing:the. 









r ( 20 T) 

share specifically given him on the partition, — * and 100 bcegahs of kamut land 
long held by him in mouzahs Gungore, Oolapore, and Jehangira, and 7 beegahs of 
land, together with the orchard situate in Ismaelpore, talooka Gungore, in accord- 
ance with the petitions of the parties ; and that after Runjeet Singh attains his 
majority, he shall have his name enrolled in respect of the share of Purxnes- 
wurpore.” The decree, therefore, is upon the face of it merely one made to give 
effect to a compromise whereby the plaintiff receded from his claim to any share 
as coparcener with a present right of possession in talooka Gungore. No doubt, 
the words of the petition of compromise, if taken by themselves,' are considerably 
stronger, and are capable of being read as if he were giving up all rights what- 
ever in talooka Gungore. But looking to the position of the parties, and to what 
was done upon the petition, and to the absence of any evidence to show that 
there was any negotiation for a compromise, or any terms of compromise arranged 
between the parties whereby the character of this estate and the mode in which 
it was to descend was to be changed, or that Ramclyal undertook to transfer any 
contingent rights of succession, which he possessed, their Lordships cannot but 
think that this transaction really amounted to no more than an agreement to 
waive the claim to a share in, and to the consequent right to a partition of, the 
talooka Gungore. They think that this construction is confirmed by the reference 
which the petition itself contains to the partition and arrangement of 1832. At 
P* 103, line 37, it says : — -“The said Runjeet Singh will continue in possession 
under the said guardian, and on his attaining his majority, he and his heirs will 
remain in possession according to the deeds of partition dated the 31st January 
1832, one executed by me, Ramdyal Singh, and the other executed by Gurdyal 
Singh, in accordance with which the name of Gurdyal Singh was enrolled in the 
Government records, in respect of the entire 10 annas of talooka Gungore/' 

If this be so, their Lordships are further of opinion that the written state- 
ment of Chintamun Singh, which was filed in the suit afterwards brought in 1863 
by Rowshur Singh, can be taken only to be a disclaimer of any interest in the 
talooka as claimed by Rowshur Singh in that suit, which of course, if Rowshur 
Singh had succeeded in establishing his claim, would have brought in Chintamun 
Singh as a coparcener entitled to a partition. It cannot carry the case further 
than the act of his father, and it seems only to be an admission that he was 
content to abide by whatever his lather had agreed to in the earlier suit of 1852. 

This being so, it seems to their Lordships that the decision of the High 
Court cannot be supported, and they will humbly advise Her Majesty to reverse 
that decision, and in lieu thereof to decree that the decree of the Subordinate 
Judge be confirmed, and that the appeal to the High Court he dismissed with 
costs. The appellant must also have his costs of this appeal. 


The 3rd July 1875. 

Present: • 

Sir James W, Col vile, Sir Barnes Peacock, Sir Montague E, Smith, and 

Sir Robert P, Collier. 

Decree against Hindoo Widow — Execution Bale of her Interest — Reversioner 7 b 

Mights, 

On Appeal from Ike High Court at Calcutta * 

Baijun Do'obey and others 
vermis 

• Brij Bhookuii ' Lall Awusti. \ , 
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The mother o£ a deceased Ilindoo having brought a suit against his widow fox' arrears of mainte- 
nance obtained a decree against the defendant for Die amount with interest. Accordingly the judgment- 
debtor’s rights and interests in her husband’s estate were sold in execution : 

Jleld that as the widow’s liability was personal, her property only was liable to be sold ; and that 
the purchaser did not obtain the absolute estate, but only the widow’s interest in it which continued only 
so long as the widow lived. On her death the estate would descend to her husband’s reversionary heir. 

Mr. Leith, Q.C., and Mr. C . W. A rathoon for Appellants. 

Mr. Cowic, Q.C., and Mr. J . Bhjland Wood for Respondent. 


Sir Barnes Peacock gave judgment as follows : — 

This is a suit brought by Erij Bhookun Lall against Baijun Doobey to declare 
his right to the inheritance of lot Mowrawan and to obtain possession of that 
estate. The plaintiff claims the estate by right of inheritance from Chintamun as 
reversionary heir after the death of Doorga Kouwar, the widow of Chintamun. 
The defendant claims by purchase under an execution of a decree against Doorga, 
the widow, and the question is, whether, under that decree, only the widow’s 
interest or the absolute estate was sold. If only the widow's interest, then upon 
the death of the widow the plaintiff* succeeded to the estate as reversionary heir 
of Chintamun, and is entitled to recover; if, on the other hand, the whole interest 
passed under the sale, then the plaintiff' as reversionary heir upon the death of the 
widow took no interest, but the estate passed to the defendant Baijun by reason 
of his purchase under the decree. 

Now it appears that Sheo Chum and Muddun Mohun, two brothers, the sons 
of Deo Kishen, separated in estate. Muddun Mohun took one share of the estate 
and Sheo Churn the other. Muddun Mohun therefore obtained a separate estate. 
The lands are situate in the district of Gya, anrl are subject to the rules of the 
Mitakshara law. Muddun Mohun having got this separate estate died, leaving 
two sons, Balgohind and Chintamun; Balgohind died childless and the whole 
estate came to Chintamun. Chintamun consequently acquired the estate by 
inheritance, and it was ancestral estate derived from the father, Muddun 
Mohun, Chintamun died childless leaving two widows, Doorga Kouwar and 
Radha Kouwar. Muddun Mohun, the father, left a widow, who was the 
mother of Chintamun. The mother, Net Kouwar, the widow of Muddun Mohun, 
was entitled to be maintained out of the estate held by Chintamun, The 
maintenance of Net Kouwar, the widow of Muddun Mohun, was a charge upon 
the inheritance which came from Muddun Mohun. The liability to maintain the 
mother passed to Chintamun when he got the estate of his father, and when the 
estate passed from Chintamun to his widow the liability to maintain Net Kouwar 
still attached to the inheritance, and Doorga was bound" to maintain her out of the 
inheritance. It appeal’s that she allowed the maintenance of the mother, which 
had been fixed by the two brothers at Rs, 200 a year, to fall into arrear for about 
five years, making Rs. 1,000 for the five years. In consequence Net Kouwar 
brought a suit against her personally for the amount due for maintenance with 
interest. 


The plaintiff' obtained a decree whereby it was ordered that the plaintiff 
should recover from the defendant on account of her claim Sicca Rs. 1,033-5-6, 
which is equivalent to Company's Rs, 1,102-3-6. The plaint prayed that the 
defendant ^be ordered to pay that amount, and by the decree it was ordered that 
the plaintiff 8 do get from the defendant that amount. 

'the decree being a personal decree against the widow, according to the 
ease .in tie High Court cited from the 6th Weekly Reporter, page 304, all that 
■ under it was the interest of the widow. It was there held that 

wlw<l and interest of a Hindoo widow in the property left by her 

husband were ;,scM in execution of a decree against her on account of a debt 
eonttact# neither the decree nor the sale-proceedings declared the 

the TDUrchaser obtained an interest hi the estate 
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only during the widow’s lifetime. This was a personal debt of the widow, and 
there is nothing to show that the estate of Mudclun Mohun was charged by the 
decree. The sale against her in discharge of her personal liability was of the 
interest which belonged to her, and not of the estate which belonged to her 
husband. It was the widow’s property only that was liable to be sold, or was 
sold, in discharge of her personal debt. 

The notification of the sale under the decree was that a sale would be held of 
whatever right and interest the judgment-debtor had in the estates. It does not 
say that it is to be levied by sale of the husband’s assets, but that it is to be 
realized by the sale “of whatever right and interest the judgment-debtor had in 
the estates.” Then it is specifically pointed out at page 25 : <f Besides the right 
and interest of the judgment- debtor, the right and interest of no other person will 
be sold at the said auction.” The right and interest of the judgment-debtor which 
was to be sold was that to which she was entitled, that which was liable to make 
good her default in non-payment of the maintenance. The sale took place under 
that notification, and it is clear, if that is important, that Brij Bhookun, the 
plaintiff, understood that what was to be sold was the widow’s estate, not his own 
reversionary interest as the heir of his uncle. He wanted to sell the widow’s 
estate, not his own interest. The real question is what was liable to be sold 
under the decree, and what in fact was sold. The purchaser may have made a 
mistake. He may have thought that the Court was selling something which they 
did not sell, but he was informed distinctly by the notification that the Court was 
selling the interest of the defendant in the estate, and that besides that interest no 
other interest was being sold. The plaintiff having purchased the interest of the 
judgment-debtor obtained a certificate of the purchase, which stated that "what- 
ever right, title, and interest the judgment-debtor had in the said property had 
ceased from the date of the sale, and had become vested in the auction-purchaser. 

It appears therefore to their Lordships that what was intended to he sold 
was the widow’s interest only and not the absolute estate in the lot, and that 
consequently upon the death of the widow, the lot descended to the plaintiff as 
the reversionary heir of her husband, and that the purchaser did not obtain the 
absolute estate, but only the -widow’s interest in it, which continued only so long 
as the widow lived. 

Several cases have been cited. The first case which was referred to was the 
case in Marshall (014). That case was fully gone into, and it was explained in 
the course of the argument that the suit was against the widow not in her own 
right as widow, biff as representative of her son. In that case the widow had no 
estate at all to be sold, and when the decree and the order for sale are examined* 
it is clear that what was intended was the sale of the interest of the debtor, that 
was the interest of the son to whom the widow was the guardian ; and when 
it was said that the interest of the defendant was sold, the widow’s interest was 
not intended, but the interest of the person who was liable, and that was the son. 
That decision was affirmed on appeal (14 Moore’s Indian Appeals, p. 605).* It 
appears to their Lordships that those cases are no authorities to show that, under 
the judgment and execution in this case, anything further passed to the purchaser 
than the widow’s interest. Then two cases were cited, one from the 12th Weekly 
Reporter, page 504. That was a very different case from the present. It was 
there held, that where a widow’s estate is sold for arrears of rent, it is not merely 
the widow’s life-interest that is transferred, and the reversionary heir cannot 
follow the estate after her death.” There the widow was sued for rent under 
Act X of 1859. Section 105 of that Act enacts that, “if the decree be for an 
arrear of rent due in respect of an under-tenure which by the title-deeds or tire 
custom of the country is transferable by sale, the judgment-creditor may make 
5 Application for the sale of the tenure, and the tenure may thereupon be brought, 
; * ir w, e. m ;• a suth. r. a k. 579. - b \ 

vi; ; ■ , 14 , 
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to sale in execution of the decree.” The rent was due to the landlord He 
recovered a decree, and under it the tenure, not the widow’s interest was sold 

o,m caSe 7 hlch was citod was from th e 15th Weekly Reporter, 
page 2,4 That was the case of a suit brought for arrears of rent. It was there 
held, chat ‘ when neither the Hindoo widow who has succeeded by inheritance 
nor the reversioner chooses to pay the arrears of rent which have fallen due upon 
a tenure, the tenure, if sold tor such arrears, passes to the purchaser by the sale ■” 
that is to say , if the rent is not paid the tenure is answerable, and the landlord 
has a right to look to the tenure. Those eases therefore are not at all applicable 
to the present, and are no authorities in favor of the defendants 1 1 

r ™ an ? the] ; c . ase 1 Y as citad which, in their Lordships’ opinion, bears out 

It Ja? tittup - 1S ^ 1Uh M ° 0re ’ s Indian A PPeals, page 257* 

r* , t ieie that decree m that case was not a decree against the land 

Sth ilZf l iv ^ i “ ° Ut the View which theil ’ Lordshfps have taken 

thafc . li; w f s a dccree in a suit against the widow 

KS&KS tZl T a| T h ?rT) alIy; thafc fche attachment was 
Which S! r vtv /’ h i 1S ’ tlie interest which belonged to her in the estate, and 
mutn was .liable to make good her default. * 

diici^irSli^SShr 40 f 10 Wh ° le ° ase ’ th ® ir Lordshi P s are of opinion that the 

Maicstv that Th5 fc£ ! T T 1 fc]l °y wiU Nimbly recommend Her 

Majesty that that decree be aflirmed with the costs of this appeal. 


The 10th July 1875. 

Present : 

ylT JameS W ‘ 0ulvil(: > Bir u ? a ™™ dVacoek, Sir Montague E. Smith, and 
Sir Robert P. Collier. ’ 

Gift Allegation of Trust for Idols— Evidence. 

On Appeal from the flujh Court at Calcutta. 

Kauai Lall Dutt and others 
versus 

fereemutty Sudhamoni Dassya. 

bv plahtiffstV^^^ 0CT . tain Government securities alleged 

idols, to remove defendant from tbJ 1 u ^ r nl ;P resscd W th a for certain 
w stead, the evidence by wli^ ^ tUusc ? ? s ’ “‘l 1 tn a PP? mfc “ of the plaintiffs 

entries in kliatn hnnl-c. tw 1 endeavored to make out tlieir ease consisted (D of 

SttboJdhiate Judge has counted m } tmwed°t of and which the 

no' evidence against defendant unless used umhr fhA U f U ’r U ’ •T lnC ll ’, uvcn 11 genuine, would afford 
port! (2) Of a T~f t 2 f In,lliin . E ™louee Act to corroborate some other 

WSposition nor a conveyance or deed lit ' “ fulc1aia ignorant, which was not a testamentary 
<l&ttant,Mid containing no indiktiJnof\nftniJt n u.^o? t0, T ? £ pr °F° rt, f Parting to belong to 


Ike waota^Wrinmd^C^.T'T^f 1° D0 8™" me > their Lordships never- 
— * Jjy flu gmi(tfath^)U^7£ ( w f 'P Ul .*« re <P‘«fo certainty that these notes 
* ' ' ^ 1 m Ult aUcu<Unt un pressed with fche trust described in the plaint. 

^ and Mr - J - D - BeU for Appellants, 
li'ik . ^ me t Q-I; and Mr. Doyne, for Respondent, * 

it by tho appellants, who were the grandsons of one 
ffauj^ Sudhamom .Dassya, a lady with whom Madhub 
Jw * 1 D a w s 2 sutb. ' ' : ' ' ' 1 ■ ‘ : '•/' 1 


Madhnb 




Chutider Dufct had lived a great number of years though he had not married her, 
and by whom he had had many children, for the purpose of compelling the defend- 
ant to account for Government securities to the amount of Rs. 22,200, which were 
alleged by the plaintiff to have been given to her by Madhub Chunder impressed 
with a trust for certain idols, of removing her from the office of shevait to those 
idols, and appointing one of the plaintiffs in her stead. 

This suit, it is to be observed, was brought by the grandsons of Madhub 
Chunder in the year 1871 ; the time of the gift of the notes to Sudhamoni having 
been the years 1852 and 1853, and Madhub Chunder having died in 1855. It is 
forth ur to be observed that Guru Das, the father of the plaintiffs and the son of 
Madhub Chunder, made no such complaint of Sudhamoni as his sons now make — 
indeed he was made by the grandsons of Madhub Chunder a co-defendant in this 
very suit with Sudhamoni. Both Courts in India have held that the plaintiffs have 
not sufficiently made out that these Government notes, being four in number, and 
making up the sum which has been before mentioned, were given bv Madhub 
Chunder to Sudhamoni impressed by the trust which is alleged in the plaint. 

The evidence by which the plaintiffs endeavored to make out their case may 
be briefly stated. It consisted in the first place of entries in khata books, as they 
are called, kept by Madhub Chunder, one entry of die 14th April 1850, the other 
of the 9th January 1853. In the first of those entries two of these notes, in the 
second the other two notes are referred io as having been given or as being given 
to Sudhamoni for the 'Service of the idols. These khata books it appears were kept 
in Calcutta, where Madhub Chunder had a family house, his ordinary residence, 
where Sudhamoni lived with him, being in Cliinsurah. It is not shown that these 
khata books ever came to the knowledge of Sudhamoni ; indeed, there is her 
evidence that she knew nothing whatever about them. It is furthur to be observed 
that these documents were in the possession of the plaintiffs, at all events that they 
had access to them for a great number of years before they commenced their suit, 
and their delay in commencing it is not satisfactorily accounted for. 

The Subordinate Judge has considered these khata books not proved to be 
genuine ; in fact he goes as far as to say ihat he thinks they have been prepared to 
suit the purpose of the case by the plaintiffs. Their Lordships think it enough to 
say that they are not prepared to find that the Subordinate Judge was wrong in 
treating them as not genuine, but assuming them to be genuine, they are of opinion 
that they afford no evidence against the defendant, unless they can be used, under 
the Indian Evidence Act, for the purpose of corroborating some other proof. 

The next document relied upon by the plaintiffs is a document of the date of 
July 1854. It is a document which they say was discovered in the. premises at 
Cliinsurah which were occupied by the defendant. It is not shown that this docu- 
ment any more than the khatas was ever read by the defendant — indeed it would 
appear that she is not able to read or write — or that it was ever brought in any way 
to her notice. It is not a testamentary disposition ; it is not a conveyance ; it is 
not a deed ; but it appears to be a statement of properties more in the nature of an 
inventory than anything else. It is headed a Statement of Properties belonging to 
Sudhamoni Dassva,” and if begins, u Statement of lands and houses, ghats and 
gardens, buildings, etc., and Company’s paper, etc., belonging to Sudhamoni.” 
Then there is this further statement, 6i When Sudhamoni Dassva dies, Bahoos 
Radharommi, Krishna Lai, and Nitai Lai Dutf will succeed to the properties detail* d 
below.” So far as this general heading goes, there is no indication of any trust 
whatever ; on the contrary, there appears an indication that all the properties men- 
tioned below were supposed by Madhub Chunder Dutt io , belong to this lady and 
her children. There does follow subsequently a statement that the notes in question 
were on account of these idols, but it may after all be nothing more than a state- 
ment of the opinion of Madhub Chunder at the time that the proper service of the 
idol$ might be properly performed out of the. proceeds of the notes. 
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But their Lordships are of opinion that this document, which bears date in July 
1854, a considerable time after the notes had been endorsed to Sudhamoni (the 
notes having been all endorsed between the dates of October 1852 and April 1853), 
would not of itself have the effect of controlling those endorsements or of affixing a 
trust upon the notes. 

The next, piece of evidence relied upon by the plaintiffs is one of a somewhat 
extraordinary character, which did not come out in the Subordinate Court, but was 
for the first time brought to light before the High Court on appeal. It consists of 
writing in pencil upon these notes— upon the face of three of them, and on the back 
of one of them— indicating that Sudhamoni took the notes in trust as shevait for 
the idols. It is remarkable that the Subordinate Judge observes upon the absence 
of any evidence of this description. He says, “ It appears that Madhub Dutt duly 
made over the disputed Government secnrities to the defendant with proper 
endorsements. Here it is to be observed that if in point of truth the said securities 
had been dedicated to the service of the deifies, then the endorsements in question, 
with the addition of these few words, ‘ these papers are maae over to the defendant 
for the performance of the service of these deities,’ would have been sufficient for 
the purpose. In the absence of that, when Madhub Dutt made over the said 
Government securities to the defendant with endorsements in the ordinary form the 
defendant’s plea that he had made over the papers to her absolutely without ’any 
reservation seems sufficiently proved and worthy to be believed.” It would there- 
fore appear that the materiality of the discovery of a writing of this kind upon the 
notes was observed upon by the Judge in the Court below. Those notes were 
handed to him ; they were inspected by the attorneys or vakeels for the plaintiff ; 
and no such writing was then discovered. But this very description of writing 
which was spoken of' by the Judge below as so very material, and as absent, became 
present when the notes were examined in the Court above. This certainly does 
seem to their Lordships a very extraordinary circumstance ; and it does occur to 
them as somewhat dangerous to affix a trust of this description, whereby property 
is permanently alienated from useful purposes to purposes of mortmain, upon such 
evidence. This furtlnir observation is to be made, that upon one of these notes the 
pencil writing creating the trust is to be found upon the back, just above or close 
to the signature in writing of Madhub Chunder ; and it does appear very extra- 
ordinary that, even if pencil writings on the face of the notes were not discovered at 
the trial in the Court below, this writing upon the hack of that note should not 
have been discovered, when the signature undoubtedly was seen. Assuming, how- 
ever, these pencil writings to he genuine, there is no proof in whose handwriting 
. e sj r a ?f* High Court observes upon this , — “ These pencil memoranda are not 
m Madhub Dutt s handwriting ; ’ and goes on to say : u Nor do we place much 
reliance on the evidence that the signature ‘ Madhub "Dutt ’ in ink on one of them 
or tlm initials ‘ M. I).’ in pencil on another, are genuine.” The High Court, there- 
fore, ao not determine whether a portion of what is found upon these notes is or is 
not genuine. 

Taking it at the highest, on the jiart of the plaintiffs, that these pencil writings 
wereppon the notes when they were first produced at the original trial, yet, inas- 
it appears that they were not in the handwriting of Madhub Dutt, and no 
'WS given that they were written by any person authorized either by him 
, W. Ilt^fendant, or when they were written, thoir Lordships have come to the 
not he fo reverse the decision of the High Court, 
wmeaus® the effect that, assuming all the documents relied upon by the plaintiffs 
nevertheless it has not been proved with the requisite certainty that 
Madhub Chunder to Sudhamoni impressed with the 

WW9»diieir Lordships will humbly advise Her Majesty 
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The 17th November 1875. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir "Robert P. Collier. 

Act VIII of 1859 s. 2 — Cause of Action — Adjudicated Issues. 

On Appeal from the High Court of Judicature at Fort William in Bengal .* 

Krishna Behari Boy 
versus 

Bunwari Lall Boy (iiow Brojeswari Ohowdhranee) and another. 

The expression “ cause of action” in Act VIII of 1859 s. 2 cannot be taken in its literal and most 
restricted sense. Where a material issue has been tried and determined between the same parties in a 
proper suit, and in a competent Court, as to the status of one of them in relation to the other, it cannot 
be again tried in another suit between theih. 

Sir Montague Smith delivered the following judgment : — 

This was a suit brought by the appellant, claiming to be the heir of (xdursoonder 
Roy, to set aside an adoption of the respondent Bunwari Lall, alleged to have been 
made by the widow of Goursoonder Roy, One of the defences set up by Bunwari 
Lall and by his mother, who was joined in the suit as defendant, was that the 
question of the validity of the adoption of Bunwari Lall had been already decided in 
a former suit, to which the present appellant Krishna Behari R.oy was a party. An 
issue was raised upon that defence. Now, it appears that a former suit had occurred, 
which was of this nature : Bunwari Lall had brought an action against some 
putneedars who claimed under putnee leases granted by his adoptive mother. The 
ground on which he sought to set aside the leases was that she had exceeded her 
power in granting them, inasmuch as she had only a widow’s estate, ft is not 
necessary to state more respecting the object of that suit. An issue was raised in 
it upon the question whether Bunwari Lall had been validly adopted. The present 
appellant and plaintiff Krishna Behari Roy intervened in that suit, upon the ground 
that he was the heir of Goursoouder Roy, and, as the heir, had a right to intervene 
to dispute the title of Bunwari Lall as his adopted son. It does not appear very 
clearly at what period of the suit that issue was raised — whether before or after 
Krishna Behari Roy intervened — but undoubtedly it was raised, and is in substance 
the same as the issue raised in the present suit. The issue was tried* and the 
Principal Sudder Ameeii found against the intervener and in favor of the adoption. 
He also found in favor of the putneedar, that the putnee could not be set aside. 
The putneedar haying a decision in his favor was, of course, satisfied with that 
decree, but Krishna Behari Boy being dissatisfied with the finding upon the issue 
as to the adoption, appealed to the Civil Judge. On this appeal, the decision of 
the Principal Budder Ameen was affirmed. Again he appealed from the Civil Judge 
to the High Court, which, After fully hearing the case upon the issue of adoption, 
affirmed the decisions of the Courts below. There exists, therefore, a final and 
complete judgment upon the issue raised either at the instance of Krishna Behari 
Roy, or which he adopted, on the very question which he seeks again to raise in 
this suit. 

^ Both the Courts below have held that the present suit is barred by reason of 
the judgment in the former one. The ground of the present appeal is that they are 
wrong, inasmuch as it is said that the ease does not come within s. 2 of Act VlII 
of 1859. ^ Now the Section is this; — “The Civil Courts shall not take cognizance 
of any suit brought on a cause of action which shall hate bee# heard and determined 

* From the' judgment of Kemp and Glover, JJ., decided on the 4th January 1873. - • 
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by a Court of competent jurisdiction in a former suit between the same parties or 
between parties under whom they claim.’ 5 Their Lordships are of Opinion that the 
expression “ cause oi action ” cannot be taken in its literal and most restricted 
sense. But however that may be, by the general law, where a material issue has 
been tried and determined between the same parties in a proper suit, and in a 
competent Court, as to the status of one of them in relation to the other, it cannot, 
in their opinion, be again tried in another suit between them. 

It is not necessary for their Lordships to go at length into the reasons for their 
decision, because those reasons appear in a recent judgment of this Board in the case 
of Soorjomonee Dayee v. Suddanund Moha patter* In that judgment it is said, 
after reference to the second Clause of Act VIII : a Their Lordships are of opinion 
that the term ‘ cause of action ’ is to be construed with reference rather to the 
substance than to the form of action, and they are of opinion that in this case the 
cause of action was in substance to declare the will invalid, on the ground of the want 
ot power oi the testator to devise the property he dealt with. But even if this 
interpretation were not correct, their Lordships are of opinion that this Clause in the 
Code of Procedure would by no means prevent the operation of the general law 
relating to res judicata , founded on the principle ‘nemo debet bis vexari pro eddem 
causa? * Tins law has been laid down by a series of cases in this country with which 
the profession is familiar. It has probably never been better laid down than in a 
case which was referred to in the 3 rd Volume of Atkvns, Gregory v. Moles worth, 
in which Lord llardwickc held that where a question was necessarily decided in 
effect, thougli not in express terms, between parties to the suit, they could not raise 
the same question as between themselves in any other suit in any other form ; and 
tliat decision has been followed by a long course of decisions, the greater part of 
which will he found noticed in the" very able notes of Air. Smith to' the ease oi* the 
Duchess of Kingston.” 

A decision of the High Court of Bengal has been referred to, the case of Sheikh 
RaJmmtuUa v. Sheikh Sariutulla Kagchi , in the 1st Bengal Law Reports, page 68, f 
as having a contrary tendency. All their Lordships desire to say of it is tliat, as 
reported, it does not appear to be consistent with their judgment in the former 
appeal to which 1 Lave referred, nor with their opinion in the present case. The 
decision is of* so recent a date that they desire to say no more upon it. 

^ reference to some notes of Mr. Broughton on this Section of Act VIII of 
1 8 of), it appears that the decisions have not been uniform in the Courts in India. 
Several of them are opposed to that referred to. 

It was suggested by Air, Cave that the former judgment ought not to be 
4 binding, because certain witnesses having been examined before the present appellant 
-intervened in the suit, he was refused the opportunity of cross-examining them. 
Their Lordships think that such an objection is no answer to the defence arising 
from the former judgment. If there had been any miscarriage of that kind, the 
matter was one for appeal in that suit. The objection does not appear to have been 
. raised in the appeals which were successively made in that suit to the Civil Judge 

t Jterf to the High Court ; but whether it was so raised or not, their Lordships think 
cannot affect the operation of the final judgment, which must be taken to 
been rightly given. 

fbe result, their Lordships will humbly advise Her Majesty to dismiss this 
lb affirm the judgment; below with costs. 



U ; a 37? f 2 Hath. iMUt, HUtt, 


f 10 w. K. 1*\ n. oL 



( 215 ) 


The 19th November 1875. 

Present ; 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Eobert P. Collier. 

Mistake in Settlement Papers — Tenants not concluded — Reg. XXV of 
1802 — Grants before Permanent Settlement — Objections . 

On Appeal from the High Court of Judicature at Madras. 

Stri Raja Yyricherla Raz Bakadoor 
versus 

Nadiminti Bagavat Sastri. 

Tenants are not concluded by a mistake in settlement papers, nor does Reg. XXY of 1802 provide 
for forfeiture of rights by parties who by carelessness or accident allow their land to be misde- 
scribed in settlement proceedings. 

Whether grants made by a zemindar before permanent settlement are, or are not, binding on bis 
successors, — their Lordships’ minds inclining strouglv to the affirmative side of the alternative— as the 
question was not raised in the Courts below, ii was not considered to be open to the appellants in the 
appeal to the Privy Council. 

The question to be determined on this appeal is whether the appellant, the 
zemindar of Kurupan, is entitled to turn the respondents, who are certain Brahmins 
claiming to have an agraharum tenure in the village of Turakana\ uduvalasa, out of 
possession of that village, and to recover the mesne profits from the time specified 
in the plaint. The case of the plaintiff is thus stated in the 9th paragraph of the 
plaint. .He there says : — In the year 1857 I attained my majority, and took 
charge of the zomindary. The said village was, until then, enjoyed as a jeroyfci 
portion of my zemindar y for many years, and was severed therefrom only in the 
year 1857. It is therefore prayed that the Court may adjudge to me the jeroyti 
village of Turakanayuduvalasa (situated within the boundaries hereunder specified, 
and yielding at present an annual income of Rs. 1,000), together with the produce 
made over to the defendant by the Court, as also the produce subsequently enjoyed 
by him, with interest thereon, amounting to Rs. 89,577-18-4, as per schedule. 1 * 
The plaint therefore treats the restoration of possession to the defendants under a 
former decree, of which the execution was in 1855 directed by the Sudder Court 
to be made, as a species of trespass. It seeks to re-open the settlement of account 
made by or in conformity with that decree ; and to recover back the sum then paid 
with subsequent mesne profits. The suit is brought not upon any notice to deter- 
mine an alleged tenancv-at-will, but as upon an act of trespass giving a right of 
action from a particular time. It is difficult to reconcile such a claim with the 
admitted facts of the case ; or to see how upon any view of the evidence in the 
cause the plaintiff could obtain the particular relief which he has prayed. 

It is not their Lordships* intention to follow Mr. Maync through that wilder- 
ness of litigation in which they have been very clearly guided by him ; the history 
of which docs not present by any means a favorable picture of the administration 
of justice iri the Presidency of Madras (or at all events in the district of Vizagapa- 
him), during the greater part of the present century. It may be necessary hereafter 
to refer to some of those proceedings which have a peculiar bearing upon the points 
raised by the present appeal* If is sufficient, however, for the present to observe 
that in 1861, when the former decree above referred to was finally executed, there 
was, as it were, a new point of departure. 

The Brahmins were then reinstated, under the authority of the Court, in 
possession of their village, and recovered a certain portion of the mesne profits 
received by die zemindar after the estate bad been made over to him upon the 
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taking off of the znft or attachment. The zemindar, on the other hand, was left 
to assert what rights he had to impeach this agrabarum tenure in a new and 
independent suit; and this suit, which was commenced in 1864, has been treated 
in the Courts below, and may here be treated, as one brought for that purpose. 
Nor again is it necessary to consider in detail the earlier stages of this new litigation, 
or in particular the proceedings in which his right, whatever it might be, was held 
to be barred by the decree obtained in 1807, because the High Court having 
rejected that view of the case, and also departed from the view which it had itself 
originally entertained, to the effect that the suit was barred by the statute of 
limitations, finally, by the order of the 26th March 1866, sent the parties back to 
trial on these two issues, viz., 1st, “ whether the defendant at the date of the suit 
held the village in question under the grant made to his ancestor, before the date 
of the permanent settlement?” and 2nd, “ whether the defendants’ holding nnder 
such grant was kattubadi or other tenure, subject to a fixed quit-rent which the 
plaintiff could not legally determine ? ” 

Now, as the case comes before their Lordships, these two issues have been 
found by the two Indian Courts which last dealt with them in favor of the plaintiff. 
Therefore, so far as they are findings upon matters of fact, they are findings which 
this tribunal, in accordance with its ordinary rule, will not be disposed to question. 
As to the first issue, Mr. Mayne, in the course of his able argument, was almost 
constrained to admit that he could not impeach the correctness of it. The evidence 
upon which the Court came to its conclusion on the first issue depended in part 
upon two documents, of which the genuineness had been contested, but which both 
Courts have found to be genuine,— I mean the dombala of Mr. Webb on the 20th 
May 1800, which clearly treated the village as then held as an agraharum by the 
Brahmins, and directed that it should he relinquished to him on his paying the 
customary yearly shrotrium to the zemindar of Kurupam of Bs. 150. That was 
followed by a putt a, also found to be genuine, whereby the then zemindar, or his 
guardian in his name, stated that, “ as my ancestors have granted to you the 
agraharum of Turukanuyuduvalasa, attached to our jagheir of' Kurupam Taluk, I 
again grant it to you as ekabbogam (entirely) in the name of Bhri Hwami, fixintr 
a shrotrium (revenue) of Bs. 150. Therefore you and your descendants may 
extensively improve and enjoy it, paying the shrotrium (revenue) every year, and 
bestowing blessings upon us. He who maintains what another gives, gains a virtue 
double that he gets by giving it himself.” 

It seems to their Lordships that the Court, finding those documents to bo 
genuine, have rightly come to the conclusion that they establish the affirmative of 
the issue iu . favor of the plaintiff ; that whatever may have been the original 

f rant, of which the first seems to have been a grant absolutely rent-free to the 
rrabmins, it must be taken that in some way or another the rights of the Brahmins 
had become modified to that extent, that they were to hold this village only subject 
to the payment of the shrotrium or fixed rent of Bs. 150, and that that was the 
sjjaito of things in 1800, and before the completion of the perpetual settlement of 


^.*1 That being so. the only question that would remain would be whether the 
Ejart^^nding that, was correct in coming, from that conclusion and upon the other 
the cause, to its finding oh the second issue, “that the defendant’s 
.flat grant was kattubadi, or other tenure subject to a fixed quitorent, 
whdHWtffaitiff could not legally determine.” 

ground upon which the correctness of that finding has been 
1 fL is conclusively shown by the lists of the zemindary property, 
‘“•betual settlement was made, that the village was entered in, those 
itw® been treated in the settlement made upon them as 
or^agrahannn ^village; . 1 fie 
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second issue raised in this cause ? That there was in the proper sense of the term a 
mistake, is reasonable to conclude from the dombala of Mr. Webb, because Mr. Webb 
appears to have been the Collector who was taking a large if not the sole part 
in making the permanent settlement, and if he in 1800 was satisfied that this was 
a shrotrium village and directed that as a shrotrium village it should be delivered 
over to the Brahmins, he would hardly proceed consciously or intentionally to enter 
it as a jerayeti village in the settlement. But however that may he, the question 
is, what is the effect of the entry upon the interest of the holders of an agraharum 
tenure ? Their Lordships cannot find any authority for saying that it is conclusive 
against the rights of the tenants. They were not necessarily parties to the pro- 
ceedings which resulted in the settlement between the zemindar and the Government. 

It may be conceived that the Brahmins, as they said they were in fact, though the 
evidence does not support their allegation, might have been absent whilst the pro- 
ceedings were pending. There seems to be nothing in the Regulations, as their 
Lordships read them, which would so conclude them. No d<*ubfc if the village had 
been entered as a shrotrium village in the settlement papersfthat would have been 
conclusive as to the rights of the Brahmins against the zemindar, against the 
Government, against any purchaser at a sale for arrears of revenue, and in fact 
against all the world. But the Settlement Regulation XXV of 1802 does not 
contain anything which says that if the parties by carelessness or by accident allow 
their village to be misdescribed they are to forfeit their rights. It does not even 
say that all the shrotrium grants which then existed, and which were to be protected 
against future enhancement, were to be registered ; and, on the other hand, that 
Regulation is followed by a subsequent Regulation of 1822, which declares that the 
provisions of the former Regulation were not meant to define, limit, infringe, or 
destroy the actual rights of any description of landlords or tenants, but merely to 
point out in what way the tenants might be proceeded against in the event of their 
not paying the rents justly due from them, leaving them to recover their rights 
in {’ringed, with full costs and damages, in the Co urts of Justice. It cannot be said 
that as a matter of law and of right the parties have forfeited the interest which they 
would otherwise have in this tenure, by reason of the misdescription of the village 
in the settlement papers. 

It has, however, been agreed by Mr. May no that the insertion of the village 
as a jerayeti village at least affords the strongest presumption that the parties then 
knew that they had not a good agraharum, and of their acquiescence in that de- 
scription as correct; but that presumption seems to their Lordships to he rebutted 
by all that subsequently took place. They were first dispossessed some short time 
after the settlement in 1807. They immediately asserted their rights, and the 
decision of the Court, so far as it went, was in their favor. The effect of it was 
that the zemindar had taken possession of the village forcibly, or at all events not 
under a judicial decision ; and that according to the law as laid down in the Regu- 
lations, the only way in which he could interfere with the right claimed by the 
Brahmins was by a regular suit. Accordingly, the Brahmins were again put into 
possession. The zemindars for the time being seem to have acquiesced for nearly 
20 years in that decision ; and but for the decisions in India, by which it has been 
ruled that questions between landlord and tenant, and particularly questions of 
enhancement of rent, are not within the operation of the Statute of Limitations, 
there would have been no answer whatever to the proposition that the right of 
re-entry of the zemindar, if it had ever existed, had been barred by lapse of time. 

Their Lordships are therefore of opinion that both the issues nave properly 
been found in favor of the defendant. 

There remains to be noticed the further question which was raised by Mr. Mayne, 
viz., that these grants were, at most, grants by the zemindar which could take effect 
' only during the life of the particular zemindar, and, unless affirmed by his successor, 

. were voidable. Whether assuming that proposition to be correct the particular 
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suit as it is framed could have been supported may well be doubted. But their 
Lordships have already intimated their opinion that this point, which was not taken 
in the present suit in the Courts below, is not open to Mr. Mayno upon the present 
appeal. They will not therefore say more upon it, than that it would have required 
strong authority to convince them that grants made by a zemindar before the estate 
was permanently settled, and became subject to the rules which may have been laid 
down in the Madras Regulations as to subsequent alienations of this kind, were not 
binding upon the successors of tbe grantor. 

Their Lordships will humbly advise Her Majesty to affirm the decree of the 
High Court "which is the subject of the present appeal, and to dismiss the appeal 
with costs. 


The 27th November 1 87 5. 

Prevent : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Possession — Title. 

On, Appeal from the Hit/h Court of Judicable at Madras. 

Arumugarn Chetty and others 
versus 

Perriyammn Servai and others. 

A possession on the part of one party, which is not shown <o have commenced in wrornr. can only 
he disturbed by distinct proof of u superior title in another party. " J 

The appellants, who were the plaintiffs in the action out of which this 
appeal has arisen, are or represent the Nattukottay Ohetties who belong to the 
Nagaiam of Velangudi, and have been throughout these proceedings, and in this 
judgment will lie teuned the NagarattarsL The action was brought by them 
against certain persons ot a different caste who represent a community that may 
be called and has been called throughout the proceedings “ the Naftars.” The 
plaintiffs the Magarattars iorm part of the urban and trading population of this 
district of Velangudi. The N attars belong to the rural population, and are pro- 
bably cultivators ot the soil. The object of the suit is to have it declared that 
the Nagarattars are entitled to the management of two pagodas, which for all 
practical purposes may be treated as one pagoda, devoted to the service of the 
Ihirga goddess, whose particular title is Periyanayaki. They also claim to have 
delivered over to them the possession of those pagodas, with the appurtenances 
#pmstmg of ornaments and other articles relating to the worship of this idol 
'.pSri Jmlp found in favor of the Nagarattars. The High Court has 
IJP* his decree, and made a decree dismissing the suit, against which the 
is brought. & ' 

^pirjkordghips cannot but regret that the learned Judges of the Hi<di Court 
4. stated in greater detail the reasons 'which induced them to come, to a 
fetrwry that which the Civil Judge Jiad supported by a judgment, 
||C jt be right or wrong, must be admitted to be one very carefully 
r - Win re of the dispute renders it peculiarly desirable (bat 
the light which the full expression of the opinions 
eajibg with conflicting evidence, would, throw upon 

ffffy^ausfc . J,- 




( 219 ) 


The case made by the Nagarattars was that these pagodas were mere 
dependencies of a larger pagoda dedicated to the worship of Siva, of which they 
are the admitted managers; that the three pagodas had been supported out of 
the same funds ; that they, the Nagarattars, had the administration of those 
funds ; that the worship and all the services of the pagodas were performed by 
servants appointed by them ; and, feeling it necessary to account for a change 
in the possession of the pagodas, they distinctly alleged in their plaint that, 

(t on the night of the 28th April 1871, the defendants forced open the doors of the 
said two Periyanayaki Amman’s pagodas, and took possession of the said pagodas, 
and are keeping the sacred jewels and other property which they took there- 
from.” And further : — “ That the defendants on that same night unlawfully 
carried -away the idol of the village, Periyanayaki Amman, which, according 
to custom, had been brought to the Kanteswava Mudayar pagoda for the 
Sivaratri festival, and also the property mentioned below, even before the 
festival was over.” Then they pointedly say: — “The cause of action is the 
fact of the defendants having unlawfully entered the said pagodas, and taken 
possession of the things therein. It arose on the 28th April 1871/* 

Now it is admitted that of this forcible entry and dispossession there is no 
evidence whatever, and therefore that the issue which had been framed upon that 
allegation in the plaint would of necessity have been found against the Naga- 
rattars. On the other hand, it may be admitted that the case made by the 
Nattars is not altogether consistent with the evidence taken in the cause. They 
seem to have asserted that these pagodas were wholly distinct from the pagoda 
of Siva, and in no way connected, by worship or otherwise, with it ; and they 
suggested that certain sacrifices involving the taking of animal life, which formed 
part of the worship of the Durga goddess, and were not permitted in the worship 
of Siva, rendered it impossible, in a Hindoo point of view, that the two 
institutions should be so connected. The evidence, no doubt, does not support 
these or some of the other allegations made by the defendants. There does seem 
to have been a certain community of management. It was admitted in the case 
that there was but one set of servants for the three pagodas up to the date of 
the Inam pottah of the 19th November I860, and that up to that date all the 
incomes were enjoyed in common. It was admitted, or, if not admitted, proved, that 
the image of the Periyanayaki idol was occasionally taken to the pagoda of Siva, 
and there remained for a certain time ; that the same dancing-gills attended the 
two pagodas ; that the endowment being a common one, the granaries and other 
things were in common : and that certain daily allowances wore, at all events 
until the dispute culminated in a rupture, made by the Nagarattars for the daily 
worship of the Periyanayaki Amman. But the failure of the defendants to make 
out wholly the case which they have pleaded in defence will not entitle the 
plaintiffs, if they have failed to make out their title, to disturb the existing pos- 
session, or to succeed in this suit. 

Now, if the allegation of forcible dispossession had been made out, the case 
of the Nagarattars would, no doubt, be an extremely strong one. It would pro- 
bably have been inferred from the evidence that their possession up to the date 
of that forcible act had been consistent with the title which they alleged. But 
since they have failed to prove the dispossession alleged, we have to deal with a 
possession on the part of the defendants which is not shown to have commenced 
in wrong, and the plaintiffs can only disturb that by proving distinctly a superior 
title. In the opinion of their Lordships they have failed to do so. There is, no 
doubt, a great deal of conflicting testimony ; but the evidence on the whole, as to 
the ceremonies and the like, support several of the short observations which, the 
learned Judges of the High Court have made in support of their decree. It cer- 
tainly appears that the Nattars have been allowed precedence and peculiar honors 
in some ceremonies and points of worship ; it also appears that they have 
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exercised some control over the transfer of the image and other matters into 
which their Lordships do not think it necessary to go at length. One very 
important circumstance is that the custodian of the jewels of this idol, which 
appear to be of very considerable value, is admitted to be a Nattar ’who is 
described as the hereditary jeweller of the village. His ancestors, therefore, may 
be inferred to have had the possession of these jewels, which the Civil Judge has 
by his decree preserved to him. The ears and all that were necessary for the 
movement of the idol are also found to have always been in the custody of the 
N attars. 


Upon the question of possession, Mr. Mayne, abandoning the forcible dis- 
possession alleged by the plaint, has fallen back upon a dispossession supposed to 
be consequent upon the delivery out of the pottah of 1869. This brings us to the 
consideration of that which is the most important piece of evidence in the cause, 
namely, the proceedings of the Inam Commission, which are set out at pao-e 74a 
and the following pages. One, if not the principal, object of that Commission 
appears to have been to ascertain what lands had been effectually made subject 
to religious^ trusts, and, as such, had become either rent-free, or subject only to a 
small and fixed quit-rent. The enquiry seems to have been conducted locally 
the authority of the Inam Commissioner, by the Deputy Collectors of the 
different districts, and to have been carried on from village to village. It seems 
to their Lordships clearly to^ result from the Exhibit, No. 90T, at pa«-e 74a and 
the three following pages of the record, that the dispute as to the rights of the 
Nattars in these pagodas cannot have dated, as Mr. Mayne contends, from the 
delivery out of the pottah in 1869, because the proceedings to which those docu- 
ments relate certainly took place in 1868. Now what is the effect of those 
documents ? Those at pages 74l> and 74c relate to the villages Pandiranendal 
and Ayakaranendai, which form part of what may be called the common endow- 
ments of the pagodas, and each gives the result of the enquiry of the Commission 
touching the particular village to which it relates. In each the village in question 

i»s desenbed as a dcvastaiiiun village in the zomindaroo of Sivagano'ai. It says * 

‘‘This was granted for the maintenance of the temple of'Stri Khandeswara 
bwann m Velangudi ; this is a permanent grant. No pottah.” From this it may 
be inferred that the original grant of the lands was made by some ancient zemindar 
■ of bivagangai. But there is no evidence of the date or of the terms of the orant 
Each document says:— “The temple is efficiently kept up.” In each there is 
afterwards a more particular statement of the trusts to which the proceeds of the 
village are applicable. In that relating to Pandinarendal it is said : — “ The pro- 
ceeds of the village are appropriated tor the temple of Sfcri Khandesvvara Swami 
md for Nattukovii of Periyanayaki Amman.* The latter are the temples in 
dispute, ^ “ Though the name of the goddess is not entered in the accounts of 
ft! - 1 anc * ^3, m the zemindar's account of Fusii 1212 it is entered. Hence 

the Village belongs to Nagara Kovil of Khandeswara Swami and Nattukovil of 
f]mmnayaki Amman ; these two temples are under the management of the 
, Ww m column 16 since long” The corresponding note upon the other village 
’ detail., and makes it still more dear that there was then a distinct ’ 

«||m«mquiesced in by Che Collector, that the pagoda of the goddess belonged 


«s>— I he proceeds of this village are appropriated for the use of the 
swara Swami, which belongs to Nagarattar or Nattukottay 
P J 1 ® * om P le of Periyanayaki Amman, which belongs to Nattar.” 
S fch&t the persons originally treated as the trustees of the property 
jCbetties whose names are entered in the 16th and 17th 
record was finally made up, the names of three Naifekrs 
faa clone upon the repmentaripri of the! Nadars 

W-i virrKf.ct »is JL fit—’ it.* Hwf "•>•*1 \ 
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subsequent bo the first draft of the document appears from bhe note in the 20th 
column, which is dated June 1864; whereas the date of the preceding note is 
December 1868, or six months earlier. Their Lordships cannot admit the explana- 
tion of the alteration which is suggested by the Civil Judge, if by it he means to 
suggest that the alteration was made in consequence of some tumultuous repre- 
sentations of the Nattars, amounting to coercion. It may be true that a mob of 
Nattars tumultuously desired that the three Nattars should be registered as 
trustees. But their claim, though, in the first instance, tumultuously asserted,, 
was obviously under consideration for a considerable time, and was finally con- 
firmed by the officiating Inain Commissioner on the 22nd December 1864. These 
proceedings cannot have been had under pressure on the part of a mob; and it 
must be presumed that the authorities came advisedly to the conclusion that the 
claim was a just one. 

This view is in some degree confirmed by what was done also in 1863 with 
regard to the small portion of land which was afterwards the subject of the pottah 
of 1869. The document at page 74a of the record treats the proceeds of that land 
as exclusively devoted to the support of the pagoda of Pcriyanayaki. The Inam 
ticket was not given, as in the other case, to the Nagarattars. They were not 
entered as trustees in the column of trustees ; and though, on the other hand, no 
Nattar is entered, the ticket was made over to the gurukhal. He was treated as 
the worshipper entitled to the ticket. A distinction was therefore made, which 
would hardly have been made if the three pagodas had been really and undis- 
puted^ part of the same institution, and subject to the same management. 

It was said that, notwithstanding these proceedings, everything went on as 
before ; that the proceeds of the endowments were received by tire Nagarattars ; 
and that there was no dispute until the pottah of 1869 was issued, and, in con- 
formity with the document at page 74a, was given out to the gurukhal, from 
whom it passed to the principal of the Nattars. It is suggested that this gurukhal 
played his employers, the Nagarattars, false, and made an improper transfer. But 
there is nothing to show that he was not right in so dealing with the pottah. It 
is perfectly clear that the pagoda had been described as a Nattar pagoda, and that 
the Nattars were as early as 1863 claiming some rights of management in it, or 
they would never have been entered in the documents relating to the common 
endowments as trustees. This particular parcel of land belonged exclusively to 
the pagoda of Periyanayaki Amman. The Nagarattars had ostensibly no concern 
with it. Again, the pottah which was granted of the other villages is not pro- 
duced, and it is not satisfactorily accounted for. It is perfectly consistent with 
probability, and must be presumed, in the absence of any evidence to the contrary, 
that this pottah was in conformity with the records of the Inam Commission, and 
was a grant of these villages to the Nattars as well as the Nagarattars aS trustees. , 
The superior habits of business and life of the Ohetties may account for their 
continuing to receive the profits of, and generally manage, the common endow- 
ment ; but that is not a circumstance which establishes their right to recover the 
possession of these pagodas from the Nattars, who, as far as their Lordships can 
see tin the evidence, have always to some extent been in possession. Certain it is 
that the dispossession of the Nagarattars, or the first claim of possession on the 
part of the Nattars, cannot be said to date only from the grant of that pottah, 
because it is proved in the cause that as early as 1 867 the Nattars were resisting 
the removal of this image, when the Nagarattars wished to have it removed to 
the temple of Siva; and must, therefore, at that time at least, have been asserting 
dominion over the image in opposition to the Nagarattars, 

Of the original foundation of the Siva temple, beyond what is to be gathered 
from the proceedings of the Inam Commission, there is no trace. One contention 
of the appellants was that wherever there is a temple devoted to Siva there will 
be found a dependent temple devoted to the worship of some Durga goddess in its- 
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vicinity. It is, however, established that this state of things is universal, and it 
may well have happened that these temples may have been established by the 
Nattars or the Nattar community taking advantage of the vicinage of a Siva 
temple, and giving the managers of that temple the benefit of the new foundation. 
The inscription, which might have shown who was the founder of the pagodas hi 
dispute, is unfortunately defaced in an important word. Again, it may have been 
arranged by the zemindar for the time being of Sivagangai that part of his endow- 
ment of the Siva temple should go to the sustentation of the other temples, 
though founded by Nat tars. That is perfectly consistent with the theory that 
some right of possession and management is in the Nattars. 

Upon the “whole their Lordships are of opinion that the explanation which 
has been given by the Civil Judge of the proceedings of the Inam Commission, 
and of the addition made to them in favor of the Nattars, is unsatisfactory ; 
that those documents turn the scale of the conflicting evidence, and that certainly 
the Nagarattars have not made out their right to disturb the possession which 
now exists. The necessary consequence of this is that the suit as framed is 
improper, and that the decree of the High Court is correct. 

It has been alleged by Mr. Mayne that a decision to this effect leaves the 
parties in an unsatisfactory position. And this, no doubt, may be true. It may 
happen that, either by reason of the refusal of the Nagarattars to apply the 
funds in their hands to the sustentation of the smaller pagodas while they are 
in possession of the Nattars, or from some other cause, fresh difficulties and 
disputes may arise. It is much to be hoped that if this should be the case, the 
parties will contrive to have their differences determined by a native punchayet, 
a tribunal peculiarly adapted to determine disputes of this kind, which necessarily 
involve many nice considerations founded on Hindoo usage, Hindoo ritual, Hindoo 
belief, and Hindoo feeling. But, even if the parties have again to come to the 
Courts, they must so come in a suit properly framed for the purpose of having 
their disputes settled by what we should call a scheme for the administration of 
the endowment. Dealing with this suit, as it stands, their Lordships can but 
advise Her Majesty to affirm the decree of the High Court, and to dismiss f Ms 
appeal with eosls. 


The 1 Till December 187a. 

Present : 

Sir Janies W. Colvilo, Sir Barnes Peacock, and Sir Montague E. Smith. 

Bmd—Presu/mpt ho as —Mortgage- Bond — Limitation — Ad AT Fo/ 1859*. 1 cl 12. 

' Oh Appeal from the High Court of Judicature at Fort William in Bengal* 

’ , Juneswar Dass 
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f hj Mahabeer Singh and others. 
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This was an action on a security common in Bengal, called a mortgage bond, 
which appears to combine in one instrument two things, a personal obligation by 
the maker of the bond to pay the money, and a mortgage of property by way of 
pledge and security. The bond in question is dated the 21st June 1850, and was 
given by Baboo Ritbliunjun Singh, who is the defendant No. 1 in the suit, to 
Mussumut Agur Koonwar. The consideration for the bond consists of the amounts 
which are stated to have been due under five previous bonds given to the Mussumut 
by Baboo Dyal Singh, the father of Ritbliunjun Singh. The bond recites the 
former bonds, and proceeds thus : — “ Hence I, the declarant, do of my own accord 
and consent make myself responsible for the sums of money covered by each of 
the five above-named bonds, principal with interest, as well as other loans, etc., in 
all for Company’s Rs. 16,511, and bind myself for the payment of the said sum of 
money to the above said lady.” This part of the bond contains a personal obliga- 
tion on the part of the maker of the bond, the defendant No. 1, to pay the money. 
Then are inserted the terms of the loan ; — “ With the consent of both parties it 
lias been agreed upon that the interest should be paid as per detail given below, 
that is, the principal with interest I will pay at the rate of eight annas per cent, 
from the date of the execution of this bond to the end of Jeyt 1269 F.S., and from 
1270 F.S. to Jeyt 1 274* F.S. at the rate of Re. 1 per cent, per mensem. Accordingly 
I hereby declare and give in writing that I will positively, without any objection 
whatever, liquidate the said sum of money, principal with interest, in the month 
of Jeyt 1274 F.S., to the aforesaid lady.” As far, therefore, as we have hitherto 
gone in the bond, the ultimate period for payment would not accrue until Jeyt 
1274. Now comes the part of the instrument which creates an hypothecation of 
land ; — “ For the satisfaction of the lady, and as security for the above sums of 
money, I pledge and mortgage Mouzalis Dhunpookhra and Bahooara original, with 
dependencies appertaining to Talooka Athur, Fergunnah Bhojepore, held and 
possessed by me. 1 ami my heirs shall not, as long as the whole amount aforesaid 
remain unpaid, transfer them in any way.” Then there is a clause to this effect: 
— “Should the mouzahs mortgaged be sold in execution of decree or for arrears 
of i*o venue, the said lady shall in that case be at liberty, without waiting for the 
expiration of the term of payment, to institute a regular suit, and to sell the 
moveable and immoveable properties of me the declarant and my heirs, and 
thereby realize the amount in question. This bond was registered on the 23rd 
June 1805 ” 

The action is brought by Bhcdi Singh and twelve ‘other persons, who are the 
heirs of the Mussumut, the fourteenth plaintiff being a person called Tumumdul 
Bass, who had purchased a fourth share in the bond. The defendants in the suit 
are, first, Ritbliunjun Singh, described in the heading of the suit as “ the principal 
contractor of the loan;” and secondly, certain persons who are described in the 
same heading as “auction-purchasers of the pledged property;” and it may hero 
be stated that they became such purchasers under a decree obtained upon another 
mortgage bond made by Ritbliunjun Singh subsequently to the bond in question, 
and of course subject to it. The date of the auction-sale, which is sought to be 
impeached, is the'lSth May 1805. 

After the discussion, which has taken place at the bar, there remain only two 
questions to be decided. The first is purely a question of fact which was raised 
in the following issue, the third issue:*— “Whether or not the mortgagor has 
received the consideration-money?” It has been contended by Mr. Arathoon that 
the consideration stated in the bond is not truly stated. The principal amounts 
of the five bonds enumerated in the bond in question are not disputed, but it is 
said that an amount of interest equal to the aggregate amount of the principal 
sums — the principal being Rs. 8,000, and the interest Rs. 8,000 also, — found its way 
into the bond by some fraud or error, and that in point of fact that interest was 
not due, but had been previously paid. Both Courts below went very fully into 
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the evidence given on that issue, and came to the concurrent finding that the 
defendant has failed to establish it. Having executed this bond the onus is upon 
him to show that the consideration had not passed. Both Courts have come to 
the conclusion that he has failed to support that burden, and that he has shown 
no sufficient ground for the conclusion that that interest was not due. It is said 
that calculating only simple interest on the bond, the Rs. 8,000 could not be made 
up; but the High Court make a suggestion, which their Lordships regard as a 
reasonable supposition, that the parties before entering into the new bond may 
have come to an arrangement that rests should be made in the account, and 
compound interest paid. In the absence of satisfactory proof of fraud or mistake, 
every presumption in favor of the statements contained in the bond ought to be 
made, considering that it was deliberate^ entered into, and that for many years 
it has been acted upon, and payments made under it. Their Lordships, therefore, 
see no reason to he dissatisfied with the conclusion to which the Courts below 
have come upon the issue of fact, and the appeal so far as that issue is concerned 
fails. 


The other question arises upon the period of limitation which is applicable 
to this case. As already observed, the instrument contains two distinct things : 
the obligation to pay the money, which binds the maker of it only, and the 
mortgage of the land ; and the plaint in the present suit is properly framed upon 
the instrument in that aspect. It seeks to charge the first defendant, the maker 
of the bond, Ritbhunjun Singh, personally, and it also claims to recover the 
amount of the principal and interest by the sale of the mouzahs (naming them), 
which were the hypothecated property included in the mortgage. It is contended 
for the appellant that the limitation contained in cl. 16 s. 1 of the Act XIV of 
1859 is the proper limitation to apply to the case. That is a sweeping Clause, 
which provides thus;- — “That to all suits in which no other limitation is hereby 
expressly provided, a period of six years from the time the cause of action arose.” 
It is said that this is a suit brought to recover money lent, and the interest on 
that money, and that it falls within cl. 36, because, although cl. 10 applies to 
suits for money lent, it does not apply to them in the cases where the instrument 
shall have been registered within six months from the date, and this bond, having 
been so registered, is not within that Section, and, not being otherwise provided 
for, falls within the J imitation of six years in cl. 16. Their Lordships, however, 
are clearly of opinion that neither of these Clauses is applicable to this suit, which 
is brought, in substance, for the recovery of immoveable property, or of an interest 
in immoveable property, and falls therefore within cl. 12 of the first Section. The 
object of the suit is to obtain a sale of the land as against the defend an ts grouped 
as defendants No. 2 and No. 3, who had become purchasers under a subsequent 
mortgage bond. It is therefore, as against them, a claim founded, not upon the 
contract to pay the money, .but upon the hypothecation of the land. Their 
Lordships would have been disposed so to apply the Statute of Limitations if the 
matter had been v#s i%legvct, > but it appears from the cases to which they have 
Leon referred by Mr. Cave that there has been a long and almost uniform current 
; oeeisiom in the two provinces of Bengal and Madras, giving this construction 
j Their Lordships must not be supposed, in coming to this decision, to 

• ; .countenance to the argument of Mr, Arathoon that this suit would have 

; ^ tlie ] * nlitatJon of > ix years under cl 10 had been applicable to it. 
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The 17th December 1875. 

Present : 

Sir James W. Oolvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Hubert P. Collier. 

Possession — Boundary — Previous Decision of Civil Court . 

On Appeal from the High Court of Judicature at Fort William in Bengal A 

The Court of Wards 
versus 

Raja Leelanund Sing. 

In tins suit, which is essentially one of boundary, which has formed the subject of litigation for 
many years, and on which an order had previously been made by Her Majesty in Council : hold, that 
the first question to be now determined was what was decided by the judgment of the Judicial Com- 
mittee of the Privy Council on the former appeal, and what was the order of Her Majesty in Council 
thereon ; and that, neither any Court in India.* nor the Judicial Committee itself, could go behind the 
•above mentioned decision and order. Hum also, accordingly, that so much of the judgment of the 
Calcutta High Court n» re-opened what had previously been decided, on fresh evidence must bo set aside; 
but that the evidence that had thus been brought to bear upon the case was entitled U> consideration in 
so far as it. bore upon those portions of the suit in respect of which the former decision of the Judicial 
Committee was not conclusive. 

This appeal and cross-appeal are flic close of a litigation in which the parties, 
or those whom they represent, have been engaged for more than twenty years 
concerning the ownership of a large tract of land lying between lands admitted to 
form part of their respective zemindar ios, and consisting, for the most part, of hills 
and forests. 

The dispute is essentially one of boundary. Tint tacts out of which it arose, 
and the earlier history of the litigation which has been the consequence of it, tiro 
very fully stilted in the report of the case on the former appeal to Her Majesty in 
Council, to be found in the 10th volume of Mr, Moore’s Indian Appeals, f And 
their Lordships, to avoid an unnecessary recapitulation, will, whenever it is requisite 
to do so, refer to that statement as if it were incorporated in the present judgment. 

The first, and not the least, material question to be now determined is what was 
decided by the judgment of the Judicial Committee on that former appeal, and tho 
order of Her Majesty in Council made thereon ; and what issues were left open for 
the determination of Hie Indian Courts under that order, so far as it was one of 
remand. 

The appeal was that of Raja Leelanund Sing, the plaintiff* in the suit. By his 
plaint he had parcelled out the disputed land in definite areas, treating them as 
appurtenant to different mouzahs which had been recorded as forming part of the 
Nizam ut or settled mehals, and claimed to recover them as lying within tho 
boundaries of those mouzahs. He had never, as is now admitted, been in possession 
of any part of the land which is now in question. He adduced a considerable body 
of evidence in support of the ease made by his plaint. The Judge of first instance, 
however, held that ho had entirely failed to make out that case, or to establish a title 
to disturb the possession of tho defendant, and dismissed the suit. On appeal, two 
of the Judges of the then Sudder Court affirmed that decree of dismissal They, 
too, were clear that (he plaintiff had failed to prove his title as alleged. On the 
other hand, they seem to have, admitted that the defendant could have no title to 
anything that was not Included In the settlement of Havelee. They considered, 
however, that that settlement did include something in excess of the lands comprised 
in Captain Ellis’ map, and within the disputed territory ; that the extent of s.uch 

* From the judgment of Neman and ItpJac&Hon, JJ., dated tho 2nd March 1870. 
f 3 W\ It. l\ 0. 1 ‘) j r Sutli, i\ V. It. 378. 
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0 * 00*1 was undetermined; and that it lay on the plaintiff to show what he was 
entitled to recover, which he had failed to do. The third and dissentient Jud<m 
Sconce, would liave given a decree in favor of the plaintiff. But his ratio 
decidendi was not so much that the plaintiff had proved his case as alleged (though 
he seems to have thought that some of the specified mouzahs had been shown to 
have lain, it not still to exist, wholly or partially in the disputed territory). 
a3 , tbo 5] P laintlft > as purchaser. of the Nizamut Mehals, was presumably 
entitled to all that was not included m the settlement of the resumed Pero-unnah 
Ha\elee ; and that no part of the disputed territory, nothing in fact beyond the 
confines of Ellis map, had been included m that settlement. The Committee that 
determined the former appeal in 1S64 clearly affirmed the findings of the two 

midfihv hto? a Tl t0 msu * cl ® nc 7 of* 116 plaintiffs evidence to establish the ease 
made b\ him. The judgment at page 111 of Mr. Moore’s report says distinctly 
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and that he hLfoitd to ° f \ dl ? P ? ted ntor T was included m the settlement, 

CoarS aJStoe n Vo° m ^T rk rTec? 6 c ?* current Mpnenti of the two Indian 
rnenf of Mr T if C SP mittee °; . 1 $ 64 ) °n this particular point ; because the iucto- 
ment ol Mr. Jus ice Norman, which is now under appeal, whilst it admits fn HU) 
hat toe new evidence taken on the remand did not «Srry the 
any further, proceeds almost entirely on the effect of the old evident and thi« 
seems to re-open a question concluded by the former judgments. ’ 

tie rv to 18 mo !}"?&. ™ ore dearly expressed than another in. the iodmnent of 
wl.etlwrtiwWl i 8 '’ 4 ’ f 13 that “ th ? decis5on the suit depended on thclpieslion 
the Haveloe se^ “ o'o'Mool, pp“ 87^2). d ° fined 1,11,4 ° f * WttS indndwI 
pon this question the Committee had to pronounce between the joint judgment 



fl . ' „ r < T wu,so 1,1 inar, u lounu tiiat two mouzahs, 

noto d J v “ fi f T 1 ' ,na i - Ui °f ^ormaba, tho other Ghorakhore, which lay partially, if 
authorities’ J r t be d,s P ut ed territory, had been advisedly relinquished tv the revenue 

Zi fiLl ’t T , lh ? cl ' s l'.' lt f d ™ J "<™ opimrtenart to these 
n G ,. i g ’ T ■° Uyh 1 t t0 bo ad J ud o ed to, the plaintiff On the other 
of tedSSTl that the final settlement of Havelee, under the head 
to lie-lit bv the den .a* Me h 3 ’ besides the putwarrie’s papers, whatever came 
potSs ete S pIT u cT r IT 1 Stormed, and bv perusal of 

iurrailee^doLgkatts’’ 1 (iJlS™ f C™ ^ 

needed to u .*? ; ,} . lVJ -ooie, L - p- 1'to). ihe Committee next pro- 

the ownership of -mv tonT* 3 ^ pr0}J ?yty 5 and whether the ownership of it implied 
of W rniq,!’’ 7 d eXCeSS 01 thc Ineusured area J and beyond tho confines 

- qtosfof oirif them 7 appear t0 h W u il f ed themselves that the ghauts in 
ahdwithm shf r rim’ T re graphically beyond the confines of Ellis’ map, 
S i to to P f ted tcr ^ 5 but to have felt unable to come to a clear eoS- 

titt-:’ Wenu^ ° f t! , !U Bunk “ r and ® oonde « Mehals, and of 

m >m ^ U/ Splits, and upon the question whether the rights 

Sjfc ""f'™*- “!« proprietorship ‘in the soil of a«y.„d 

to make & 

That jS 


_ ‘ ; *“nv> some ot xne questions in 

tmT k ! turth(!r eiw l air y, recommended Her Majesty 
Thai rt riftfef'-iw i tb< ? ^* b “S nent proceedings have taken place, 

and eotf ^ Mouzahs Kormalia 

. ' . V i GHap WlP tls ? d therein and belonging thereto, at 

■ : ' 


and to all* such 


•■'Uv’i 



( 227 ) 

other parts of any of the lands in question in the suit as were not included in the 
settlement of Havelee ; secondly, that the settlement of Havelee comprised only 
the measured area^ of 123,207 beegahs, and so much of any of the land in dispute 
™ r e J en f llr ^ s after directed might appear to belong, or he properly 

atti lbutable, to the Bunkur and Boondee Mehals in the pleadings mentioned, or 
to the ghauts, of which the same in part consist ; and that the rights of Havelee 
in respect of Bakum did not extend beyond a certain quantity of land there 
specmed. it then directed an enquiry “ what was the nature mid character 
or the Bunkur and Boondee Mehals, and of the ghauts comprised therein respee- 
tiyely which were included in Piron’s settlement, and were therein estimated at 
sicca rupees ; and whether the same or any and which of them included any 
and what part of, or any and what right or interest in, the land in question in the 
suit. And it finally declared that so much of the land in question as might upon 
such enquiry appear to be comprised in the said Bunkur and Boondee Mehals or 
ghauts belonged to Havelee, and that the plaintiff was entitled to recover the residue 
01 the land m question.” 

It appears to their Lordships that the broad, if not the sole, issue which this 
order lett to he determined between the parties was what portion of the land in 
dispute was comprised in Mr. Piron’s settlement under the item already set forth, 
it has, however, been strenuously argued at the Bar that even if the terms of 
Mr. Jnron s settlement import that he included therein some part of the disputed 
land, it was open to the parties under this order of remand to show that such inclu- 
sion was unintentional or improper ; in other words, to question the propriety of the 
settlement and its binding force upon the plaintiff. Their Lordships cannot so 
construe the order. That it was not the intention of the Committee of 1 864 to leave 
any sucl^ questions open plainly, as their Lordships think, appears from several 
passages m the judgment. It is said at p. 89 of Mr. Moore’s Report, “ In consider- 
mg what was included in Havelee the Court below could only deal, as we upon this 
appeal must deal, with the Havelee settlement as it stands. 1 ' For the purposes of 
this suit that settlement must ho considered as valid ami subsistim**.” A<>*ain at 
p. 99, we think, indeed, that the settlement of 1844 affords the only safe criterion for 
determining wliat belongs to Havelee, and what to the Mzamut Mehals ” And at 
p. 103 or the same report it is said, “ It must he taken, then, that Mr. Piron not only 
included, but properly included, the revenue arising from Ghauts Manor etc., in his 
settlement. " n 

It is said that this conclusion of the Committee, was, as a passage in the pre- 
ceding page indicates, partially at least, iounded on a misconception, arising from an 
error m printing the former record, to the effect that certain village papers, which 
were m fact, part of the defendant’s evidence, had been put in by the plaint iff The 
judgment, however, seems to their Lordships to treat these documents rather as 
corroborative of the conclusion to which the Committee had come than as the 
foundation on which it rested. 

Again, that the Committee of 1864 may reasonably have determined to con- 
clude the question ol the propriety and binding nature of the settlement appears 
from this consideration. The plaintiff, if entitled to impeach that settlement, could 
omy do so by proving clearly that it covered lands included in the perpetual settle- 
rnent of the Nizamufc Mehals. ^ He had failed to do this, because ho had tailed to 
establish lus title to the lands in dispute. The Committee, however, said in ease of 
In in,— You shall not be concluded by your failure to prove the title alleged against 
tiio ueiondant ni possession. He cannot be entitled to anything that is not included 
m k l * se m . ? Havelee ; and you shall have the benefit of the presumption that 
what is not so included belongs to the Nkamut Mehals” The rights of the parties 
pemg thus stated, the issue between them necessarily becomes, u What was in fact 
ipO udea m the settlement of Havelee ? ” Their Lordships, however, do not rest upon 
expressions m the judgment of the Committee as conclusive. If there be any in con- 
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sistencv between them and the terms of Her Majesty’s order in Council, the latter, 
which Is in the nature of a decree, ought to prevail. 'On the other hand, if that has 
concluded the question now under consideration, neither the Courts in India, nor 
their Lordships sitting here, can go behind it. And looking to the terms of the 
enquiry directed, which assumes that the Bunknr and Boondee Mehals and the 
ghauts arc included in Piron’s settlement, and seeks only to ascertain their character 
and nature, and what they covered ; and also to the final declaration that so much of 
the land as should be found to be comprised in these mehals and ghauts belongs to 
Havclee, their Lordships are clearly of opinion that the question of the propriety of 
Pi roifs settlement and of Piron’s intention in making that settlement, are no longer 
open to the plaintiff in this suit ; and that the only question between the parties is 
what that settlement as it stands included in fact. This view of their Lordships 
necessarily disposes of a considerable portion of the argument addressed to them at 
the bar and of Mr. Justice Norman’s judgment. 

Under the order in Council, as construed by their Lordships, the task of the 
Indian Courts upon the remand was plainly limited. They had to ascertain, first, 
whether the Bunknr and Boondee Mehals and the ghauts included in Piron’s settle- 
ment, or any and which of them lay beyond the confines of Ellis’ map and within 
the disputed territory ; second, whether the rights so settled involved the proprietor- 
ship of the lands over which they were exercised ; and, if so, third, what portions 
of the, disputed territory represent such lands, and are, therefore, to be taken to bo 
included in the settlement. For the purposes of these enquiries, they were at liberty 
1o direct such local investigations as they might consider desirable, and were bound 
to give duo effect to what had been laid down by the Committee of 181)4- concerning 
the general burden of proof. 

Unfortunately, however, the Indian Courts have not thus restricted their 
action ; they have, allowed the parties to enlarge the scope of the fresh litigation by 
re-opening questions that had been decided ; and it now becomes necessary to con- 


sider more particularly how the case stands on their conflicting judgments. 

The cause was first heard on the remand by Mr. Crust or, the Officiating Judge 
ofZillah Bhaugulpore. In his judgment he states that the main questions for the 
consideration of the Court were, first, were the Bunker and Boondee Mehals and 
Uliauts, which form the subject of the present suit, included in Mr. Piron’s settle- 
ment of Pergunnah Ha voice? and second, what was the nature of those mehals, and 
did they include any, and (if any) what portion of the lands now in dispute? The 
first issue does not precisely accord with the terms of the enquiry directed by the order 
in Council ; but if we are to understand the form :c mehals and ghauts which form the 
subject of the present suit,” to import mehals and ghauts within the disputed 
territory, the enquiry was legitimate, because the order in Council had not conclu- 
sively determined the geographical positions of all the ghauts, of which the revenue 
made up the sum of 8. Rs. 1,110 mentioned in Piron’s settlement; and, in fact, as 
will be shown hereafter, some* of those ghauts now turn out to be within the confines 
of Ellis’ map. 

Upon these issues, however, the plaintiff seems to have succeeded in re-opening 
md re-arguing at groat length upon the funner as well as upon the fresh evidence, 
■the original question of title. Mr. Oraster’s opinion on this part of the case was in 
of the defendant. But with that opinion, and the reasons on which it is 
iheir Lordships, for the reasons above stated, have on the present occasion 
htfl#:; Concern* Mr. 0 raster next proceeded to dispose of the contention before 
Piron not only did not intend to include w the mehals and ghauts in 
it must be assumed mehals and ghauts in the disputed territory) 
in was apparently not even aware of their existence';' certainly 

had no, . ofthem as assets of Havclee* • 1 , 

On he found in favor of the defendant that', the ghauts 

menhtmbd timhidiuL and ridhfctv included ‘ in tkft 5 s&filftiYifcttt 


he found in favor of the defendant that', the ghauts 
meufSonm included, and rightly included, in tfee’sefcttenient 
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of Havelec, and that they wore situated beyond the limits of Ellis’ map, and within 
the disputed territory* 

He then addressed himself to the enquiry as to the nature of the property, and 
•whether the ownership of it implied the ownership of any land in excess of the 
measured area, and beyond the confines of Ellis’ map. And for the reasons stated 
at pp. 608 and 609 of the new record, lie came to the conclusion that the Bunkur 
and Boondee Mol nils comprised in Piron’s settlement included the full proprietary 
right and interest in the lands from which the revenues appertaining to those mehals 
were derived, — that is to say, of the lands situated within and about the ghauts 
comprised within those mehals. And applying this principle, he held that, inasmuch 
as the positions of the ghauts had been determined to be beyond the confines of 
Ellis' map, and within the disputed territory, it followed that “ the lands within and 
about them were those in question in the suit.” 

A new element of confusion appears to have been introduced into the cause 
whilst if was before Mr. 0 raster by an understanding or arrangement between 
Counsel that, as to that portion of the disputed land which is south of the Karmeg 
Hill, there should then be no trial of title; the plaintiff intending to rely on his 
right to recover it as part of the village of Gormaha in the exeeut ion-proceedings to 
be taken in order io enforce that part of the order in Council which had adjudged 
to him that mouzali. Mr. C raster’s decree dismissed the suit, so far as it sought to 
recover any off ho property claimed, except that portion of it to which the plaintiff* 
had boon declared by flic order in Council to he entitled. 

The cause then went on appeal to a Division Bench of the High Court, consist - 
ing of Mr. Justice Norman and Mr. Elph in. stone Jackson. Those learned Judges 
arrived at different conclusions : but, according to the course of praoiiee, the judg- 
ment of the senior Judge prevailed, and the result was the decree which is under 
appeal. 

In his long and elaborate judgment, Mr. Justice Norman appears to their 
Lordships to treat the ease sometimes as open t-o him upon all the original issues ; 
and at others, as partially concluded by the order in Council. 

At page C31, line 84, be says, “And, first, 1 think it must be assumed that, 
notwithstanding anything JPiron might have done, nothing can be said to have 
belonged to, or to have been properly attributable to, the Bunkur and Boondee 
Mehals settled with Maharanee ’Wuhjoonissa, which can be shown to have been com- 
prised in the perpetual settlement of Pergunnah Purbuiparah, and to have been held 
or enjoyed as part; of such perpetually settled estate down to the time of the plaintiffs 
purchase. 

u Secondly. That when bunkur and boondee rights are to lie enjoyed over 
lands which would appear to have formed part of the lakheraj estate of Hardee, and 
not to have been comprised within Pergunnah Purbuiparah, the settlement, of 
bunkur rights would show, or assume the existence in the person with whom the 
settlement was made, of a title to possession of the soil itself, subject only to such 
rights as the Government may have had on the expiration of the settlement for 
twenty years, to demand an increased jumma in respect of the rights to the soil. 

“ Thirdly. That when the Bunkur and Boondee Mehals, mentioned in PI roofs 
settlement, are found to exist in tracts in which there is nothing to show that the 
laud was not part of Pergunnah Purbuiparah, according to the decree of Her 
Majesty in Council, the property in the soil and the right to the rents and profits of 
any portions of it, cultivated, or io bo cultivated, must be taken to belong to the 
plaintiff as appertaining to Pergunnah Purbuiparah, and the bunkur and boondee as 
effectually settled with Havelec under Pi ronbs settlement.” 

Having thus defined the ratio decidendi which he proposed to adopt, the learned 
Judge, after reviewing the whole of the evidence in the cause, and particularly that 
taken before the remand, came to the conclusion that the accounts and other docu- 
- mentary evidence produced by the defendant on the original hearing of the cause, 



( 230 ) 


were false and fabricated (an opinion then for the first time expressed), and that, on 
the contrary, the evidence for the plaintiff was trustworthy, and established that 
from the time of the Decennial Settlement down to the time of the resumption of 
Havelee, there was within Pergunnah Purbutparah a Bunkur Mehal called the 
Bunkur of Morekhut and Tetroun ; that the owner of this mehal was entitled to, 
and either personally received the profit, or leased out the right to take the jungle 
products over all the hill tracts lying to the east of the cultivated lands of Tuppeh 
Lot ih well ; that the settlement of Purbutparah in 171)0, amongst the assets of which 
the Bunkur Mehal was set down, included the right to the absolute property in the 
soil in the entirety of the hills in question ; that the Government retained no right 
or interest in the land in question at the time of Piron’s Settlement, and that no 
right or interest in this portion of the land in dispute passed, or could be passed, 
to Maharanee Wuhjoonissa under that settlement. 

He found, moreover, secondly, that as regarded the land to the north and east 
of the road through the Amjhur Ghaut, the plaintiff was clearly, and in any view of 
the case, entitled to a decree, because neither the Bunkur Mehal of the Amjhur 
Ghaut, nor the Boondeo Mehal of Bhorekund Chuckabore, were included in Peer 
Khans pottah, and consequently could not be taken to he included in Pirons settle- 
ment. These findings were confined to that portion of the disputed land which the 
plaintiff claimed as appurtenant to Tuppeh Lodhweh. 

The learned Judge next proceeded to deal with the claim of the plaintiff to 
recover possession of Soogee, and the land to the north and west of the village 
marked by that name in Captain Sherwiil’s map. He held that the plaintiffs 
evidence had made out no title to recover this ; that, on the contrary, the evidence 
that Soogee as tar as Ghaut Marug was really part of Havelee was very strong ; 
and, consequently, .though unable to account lor its not being included in Ellis’ map, 
he awarded this portion of the. land iu dispute to the defendant. 

He next proceeded to consider the defendant’s title in respect of the ghauts 
west of Soogee and south of Simroun, vi:. 9 Gooreya, Selila Mela, Sikhole, and 
others. The portion of the land in dispute which belonged to, or is represented by r , 
those ghauts, had been claimed by the plaintiff as appurtenant to Tuppeh Simroun. 

He failed, however, in Mr. Justice Norman \s judgment to give any trustworthy 
evidence that the land ever formed pari of Tuppeh Simroun, or that the farmers of 
that Tuppeh ever exercised any dominion over the land, or that the profits of the 
ghauts in question were ever included in the collections of Simroun. He produced 
no pottahs or kubooleuts relating to the bunkur of the ghauts, nor any accounts 
whatever of bunkur and boondee in respect of Simroun. On the other hand, the 
learned Judge thought that the defendant had failed to show affirmatively by trust- 
worthy evidence that Ellis and Farquharson were wrong in excluding this tract from 
Havelee. He observed that if he could have given full effect to his own impressions he 
would have ruled that the inclusion of the bunkur and Boondee Mehals in Piron’s 


settlement was effected by means of fraud; but that, giving effect to that part of the 
judgment of the Committee of 1804 which threw upon the plaintiff the burthen of 
proof, arid taking the Bunkur, Boondee, and Phuikur Mehals to be included, and 
rightly included, in Piron’s settlement, he thought that, in the absence of any proof 
; that the tract in question had been previously included in the settlement of Purbut- 
ptufiPb, or that the owner of that pergunnah had ever exercised any ownership over 
he was bound to say that the Bunkur, Boondeo, and Phuikur Mehals of 

■ question included all the profits derivable from the soil ; and if so, that 

■ the soil was, at the date of the resumption, vested in the owner of 
H&veloe as an integral part of that estate. The learned Judge added, 

w E* ' h&s any rigid to this portion of the land, it appears to me that, 

under eo^ained in the 1 judgment of their Lordships, I mush say that 

He feh; ffjth that position t of ; the . dieted fmxitary which 
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lies souili of tie Karmcg Hill, otherwise called tie Klmrwa Dal an. The title to 
this, as has been already stated, was, by the arrangement before Mr, Craster, left to 
be determined in tie execution-proceedings to be thereafter taken. The High 
Court, however, thought that the question should be determined on tbe appeal 
before them ; and gave to the Counsel for the defendant an opportunity of pro- 
ducing any evidence which, but for the arrangement in question, they would have 
produced on this part of the case. Of that opportunity they did not avail them- 
selves, but relied on the failure of the plaintiff under the general burden of proof 
that lay on him, to show that this portion of the land was not included in Posun 
Pasee’s lease. The High Court, however, held that it was the duty of the defendant 
to produce Posun Pasee’s lease ; and that, in its absence, the land immediately 
in question must be pronounced not to be included in Piron’s settlement* and, 
therefore, under the terms of the order in Council, to belong to the plaintiff. 

Mr. Justice Norman gave effect to his findings by defining on a copy of 
SherwilPs map by the course of a stream and two red lines the boundaries of the 
land which he proposed to leave in the possession of the defendant ; and by award- 
ing to the plaintiff the rest of the land in dispute* 

MV. Justice Elphinstone Jackson, as has already been stated, did not concur 
with his colleague. He agreed, that the land south of the Karmeg Hill ought to he 
adjudged to the plaintiff; but, as to the land north of that hill, he felt that the High 
Court was bound by the order in Council, and that Mr. Justice Norman’s judgment 
was inconsistent with that order. His own views are thus expressed 

u Tt has been argued before us that the decision of the Privy Council leaves 
the whole question open as to whether any portion of the disputed land is attributa- 
ble to, or is conveyed by, the settlement of the bunkur and boondee rights. If the 
plaintiff could show even now that, the ghauts or hills, the bunkur and boondee 
rights of which were settled with Havelee, wore situated in Havel ee proper, as 
measured by Captain Ellis, I think he might still obtain a decree for the whole land 
in dispute. But there is no longer any attempt to do this. It is admitted, or if not 
admitted, it is quite clear that those bunkur rights extended over a large portion of 
the disputed land. There is no doubt or mistake as to the position of the ghauts in 
which those bunkur rights existed. If the bunkur rights of Hursa Totya, Raro- 
mussia, K ally than, Marug, Kurrailee, etc., are rightly included with Havelee, they 
convey also the bunkur rights of the whole tract of land situated between them and 
Havelee. If the bunkur rights carry The land, then they carry with them the right 
to the whole of the disputed land from the spot where the survey boundary of 
Lodhweh has been laid down. The sole exception is that portion of the land to the 
north of the Hursa Totya Ghaut, which is described in the map as Amjhur Hill and 
Bhoreklmnd Chuckabo. The Amjhur Hill is not mentioned in any of the pottabs on 
which the settlement was founded. The road through it does not lead to Havelee. Both 
the plaintiff s evidence and that of the defendant, as given in the original trial, point to 
this portion of the hills as constituting the position of Morekhut, which is one of the 
mouzahs of Tuppeh Lodhweh. Plaintiff’ has, I think, clearly shown that the settle- 
ment of Piron conveys no rights over this portion of the hills. But as regards the 
remaining portion of the hills, viz., that between Hursa Totya on the north, and the 
hills surrounding Marug on the south, the plaintiff does not attempt to show that 
they are not attributable to the bunkur rights settled with Havelee. It is certainly 
argued that bunkur rights do not convey the land. But in such a case as this, 
where land is wholly jungle and uncultivated, the right to bunkur would he prima 
fade proof of the right to the land. I think the Judge was quite correct in this view 
of the case.” 

And after some further observations to the effect that the land to which the 
bunkur rights attached must go with the bunkur right ; that the plaintiff had failed 
to show that he could separate any portion of the disputed land from the land to 
which the bunkur rights attached, and had not,, indeed, attempted to do so ; that ft 
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was no longer open io him fo dispute tlie settlement, or to contend Unit ilie himkur 
included in it belonged to Tuppeh Lodhweh, the learned Judge carae to the conclu- 
sion that die plaintiffs suit to recover the land situated to the north of the Karmeg 
Hill, and claimed by him as a portion of his luppchs Simroun and Lodhweh, should 
be dismissed, except as to the Amjhur Hill, which should he decreed to the plaintiff. 

it is, no doubt, true that this learned Judge proceeded to intimate that had the 
whole question as to the right of the plaintiff or the defendant to hunkur rights, as 
well as the land of the ghauts, been open to his consideration, he would have con- 
curred with Sir. Justice Norman in decreeing to the plaintiff the hills north, as well 
as south, of the Karmeg Hill, with the exception of the portion of the disputed land 
about Soogee : which, but so far only as it lay at the foot of the hills, or extended 
up to the slope of Marug Mountain, lib thought, had been proved to have always 
belonged to Havelec, 

The formal decree was, of course, drawn up in accordance with Mr. Justice 
Norman’s judgment, and has given rise io the present appeal and cross appeal ; the 
defendant claiming by the former to have the decree of the High Court reversed, 
and the decree of the Zillah Judge affirmed ; the plaintiff claiming by the latter to 
have the decree of the High Court varied in so far as it relates to Soogee and the 
other lands left in the possession of the defendant, and to have a decree for the 
whole of the disputed territory. 

It is to be observed that upon the enquiry as to the nature and character of the 
Bunkur and Boondee Mehals and of the ghauts, comprised in Piron’s settlement, 
and the right which they included in the land attributable to them, these judgments 
are all one waj\ That of Mr. Justice Norman may seem, in some passages of it, to 
give an uncertain sound ; but he, too, came to the conclusion, as in the case of the 
ghauts west of Soogee and south of Rimromi, and the lands about them, that the 
Bunkur, Boondee, and ITmlkur Mehals included all the profits derivable from the 
soil, and, if so, carried with them the property in the soil. This general conclusion 
seems to their Lordships to be indisputable. The existence of an incorporeal right 
in the nature of an easement to be exorcised in al l mo solo implies a grant to the 
owner of tho easement from the owner of the soil. And inasmuch as the resumed 
pcrgunnnh oi Havelec and the Nizamut Melials, up to the time of the commence- 
ment of the dispute, belonged to the same person, it is not easy to see how any such 
easement can ever have been created. 


Again, the effect of the judgment is to divide the disputed territory into two 
large portions, v ?c., that which is south, and that which is north, of the Karmeg 
Hills. ^ The northern portion is again subdivided, by Mr. Justice Norman’s judg- 
ment, into three portions, viz. 3 that which he has left in the defendant’s possession ; 
that winch lies north and oast of the road through the Amjhur Ghaut.; and that 
which lies between the two other portions. Mr. Justice Jackson, on the of her hand, 
makes hut two subdivisions of the northern portion, viz., that which belongs to the 
Amjhur Hills ; and that which does not fall within that, description. 

' , , Their Lordships propose to deaf first with the land south of the Karmeg Hills. 
; -As to that they see no ground for disturbing the decree under appeal. 

• : Tim title of the defendant rests on the inclusion of the land immediately in 
’ 'Tuition hi the settlement of Pimm That settlement, so far as it related to the 
tcirito?y, was founded generally on the depositions and pottahs of Peer 
Klf faouhahd&r , Durshun Singh, Posnn Pussee, and others. There is nothing to 
, southern portion of the disputed territory with tho holding of Pear 

. durshun Singh would now seem, from the further evidence 
on the remand, to have been wholly within the measured 
evidence appears to their Lordships to be fairly •stummed 
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Again, neither Fosun Passer’s pottah, nor Iris kuboolout, is forthcoming ; nor 
is there any evidence which satisfactorily connects the holding by him which was 
the subject of Mr. Piron’s settlement with this southern portion of the disputed 
territory. 

On the other kind, the order in Council lias already affirmed the plaintiff’s title 
to Gorin alia ; ie.< to an indeterminate part of this tract of land. It lias also limited 
the defendant’s Ini crest in Mouzah Bukmn to the small area lying within the con- 
fines of Ellis’ map. In this state of the evidence, their Lordships are clearly of 
opinion that there is no proof that this southern portion of the disputed territory, or 
any part of it, was comprised within the Bunkur and Boondeo Mehals or ghauts 
settled as part of Havelee ; and consequently, that under the order in Council, the 
plaintiff is entitled to recover it, whether it is in fact wholly or only partially 
comprised in Mouzah Gormaha. 

As to the northern portion of the disputed territory, their Lorships have 
already intimated that, in their opinion, the proper ratio decidendi is that which 
Mr, Justice Elphinstone Jackson thought himself bound to adopt, and not that 
which was in fact adopted by Mr. Justice Norman. 

Again the question what was included in the settlement seems to be almost 
identical with what at that date was held by Peer Khan Soubahdar. Mr. Elpbin- 
stone Jackson held that, in the absence of evidence on the part of the plaintiff to 
show what parts of the disputed terriiory were not attributable to the ghauts about 
which they lay, the possession of the defendant must prevail ; and that, with the 
exception of the Amjhur Ilill, which will he hereafter considered, the whole of the 
northern portion of the disputed territory must bo taken to be included in the 
sell lorn on t, and to belong to Havelee. 

Their Lordships are of opinion that this view is correct. The ghauts scheduled 
in Peer Khan’s poltah, from Hursa Potceah, or Hursa Toofeea, in the north, to 
Sikhole or Selila in the south, are all traceable in this tract of land. And, indeed, 
the conclusion that, on the construction which their Lordships have put on the order 
in Council, all the land last mentioned must be taken to belong to Havelee, may be 
said to be common to all the Judges, since it is implied in the second finding of 
Mr. Justice Norman at p, 058 of the new record. The only difficulty that arises 
concerning it is that which is suggested on the cross-appeal in respect of Soogoe, 
And, oddly enough, that is the very portion of the land in dispute as to which all 
the Judges have found that the defendant has a good title independent of the settle- 
ment — a title which Mr. Elphinstone Jackson says was hardly disputed by Counsel 
for the plaintiff (p. 070). It may be remarked, moreover, that this fact is incon- 
sistent with the plaintiff’s theory that the possession by the defendant of any land 
beyond the measured area of Ellis’ map was an encroachment upon the Nizam ut 
Mehals ; and the result of a conspiracy between the original defendant, the former 
owner of the whole Khurruekpore zemindary, and is some slight evidence of what 
was alleged to be the original rights of Havelee. 

The difficulty suggested is, however, this Boogeo was not included in Peer 
Khan’s pottah of the ghauts. In his deposition before Mr. Piron (old record, p. 845, 
in writing) he speaks of it as held by a separate pottah* There is no. clear proof 
that that pottah was afterwards produced before Mr. Piron, or that what it covered 
was included in his settlement The rent received by that pottah does not appear 
to enter into the sum of H. Us. 1,1 Iff mentioned in the settlement It is therefore 
urged that, under the strict construction of the order in Council, Soogee and its 
appurtenances not being included in the settlement, must be adjudged to the 
plaintiff' 

On the other hand, it is argued that the intention was obviously to include In 
the, settlement whatever was held by peer Khan under lease from the proprietors of 
^ Havelee ; that his second pottah is mentioned in his deposition ; that all the 
Evidence ’shows that he did m hold Boogee and its appurtenances, and that the 
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expression of Mr. Piron iu the passage so often quoted from his report is whatever 
was found by the depositions of Peer Khan and others, etc. Mr. Cowio has also 
contended, and his contention seems to be borne out by the schedule to the orio-inal 
plaint, that the plaintiff has never claimed Soogee as such. In these circumstances 
their Lordships think that they would not be warranted in giving the plaintiff a 
decree for Soogee and its appurtenances against the defendant, who is shown to 
have had from the beginning of the suit both the possession of, and title to that 
Village; and that it must he treated as viriuallv included in the settlement 

file only remaining question is the right to the land lying north and east of 
tho road through the Amjhur Ghaut. The Amjlmr Ghaut is” not amongst those 
mentioned in the schedule to Peer Khan’s pottah. Primd facie, therefore, it was 
not included m Piron s settlement. The land about- it has clearly nothing to do with 
Soogee. The learned Counsel for the defendant referred their Lordships to a 
kuhooleut of Peer Khan s at p. 193 of the new record, in which Ghaut Amihur is 
specified as leased to him ; but that document was not before Mr. Piron It bears 
date the loth March, and was registered on the 18th March 1844; whereas 

Mr - Plr01 b appears to have been executed in January 
H'f - 1 F.), and to have been registered on tho 13th January 

rr ' , IS possible that, m the interval, those interested in enlarging the borders 

of Maveleo may have advanced further into the disputed territory. "The defendant's 
Counsel have also called in aid an old kuhooleut, of 1211 F., at p. 4(52 W„ and a 
pottah of 1228 at p. 439 W. of the old record. But to say nothing of the discredit 
thrown upon the defendant s documentary evidence by Mr. Jusiice Norman, and to 
some extent by his colleague also, it is sufficient to remark that the same rule which 
their Lordships have on anoilier part, of the ease applied to the plaintiff must also be 
applied to the defendant, and that, these old documents, iendered to prove the original 
title of Ilavelee, have no hearing on the question of what, was, in fact, included in 
the settlement as held by Peer Khan. Helen nee has also been made to certain 
proceedings of the revenue officers subsequent- to the settlement, particularly to 
Mr Quintal s letter at p. 249, 0. It, which, referring to a report of Mr. Piron, 
slates that, Amjhur Ghaut was included in the settlement. This lei, ter, however 
was written in 1849, when Peer Khan seems to have got into possession of Amihur 
bhaut j and what he then held may easily have been confounded, or assumed to be 
identical, with what he held under the pottah of 1840, which, in this very letter of 
Mr. Quintan s, is treated as the basis of the settlement. Subsequent statements of 
? 1 * evemie officers as to the effect of the settlement, cannot, in their Lordships’ 
opinion, avail to supply the evidence which tho settlement-proceeding itself, and the 
pottah on which it purports to be founded, tail to afford. A more important docu- 
ment is the proceeding of Mr. Piron of the 1 ltli May 1844, which was had before 
his signature of the final settlement proceeding on the 20th June 1844, though 
after the grant to Maharanee Wujhoonissa of a lease of Havolee on the basis of the 

se ¥f, me ? r t ? n the ,Jfch A P ril m4 - ]!1 that proceeding, which was 

.at tne instance ot the Maharanee complaining of a disturbance by Ilesaz Ali of her 
possession of tlie ghaut included in the settlement, mention is made of Ghaut Amihur 
° mose ghauts. _ It is to he observed, however, that that mention is only in 
Petition ; and that it is possible that, when Mr. Piron reported 
^ a £ hlluts , 30 Mentioned were settled with Ilavelee, his 

t*? i J W V in i mii f ar ’. or t0 ibfl feetthat it was not 
in .retr Khan s pottah. The proceeding is not properly part of the 

p? n ® r an adjudication of right binding upon the plaintiff 

n i. t without doubt, their Lordships have come to 
.ik i l-irrr., A'ifh whatever land it covers, has not been shown 
-order in Havelee,and that, under the_ terms of the 

road 


raff is entitled to recover the land north and east of the 

mmmify jt , • 


'I V'M.i 'l:\ 
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The order, therefore, which their Lordships will humbly advise Her Majesty to 
make, is — 

First. To reverse the decree of the High Court, except so far as it reverses 
the decree of the Lower Court ; and, in lieu thereof, to declare and decree that in 
addition to the villages' of Gormaliak and Ghorakhore, in the former order of Her 
Majesty mentioned, the plaintiff is entitled to recover and do recover so much of the 
land in dispute as lies to the north and cast of the road which runs through the 
Amjhur Ghaut, which road is referred to in the judgment of the High Court at 
p. 658, line 7, of the printed record ; and further that, as between the plaintiff and 
defendants, the former is entitled to recover and do recover as part and parcel of the 
mouzah of Gormakah all that part of the disputed land which is to the south of 
the line drawn from Kurwah Nath to Kurwa Dalian upon the map annexed to the 
judgment of the High Court, and initialled by the said Court on the said map ; but 
that as to all the rest of the land in dispute, the plaintiff’s suit should be, and do 
stand, dismissed. 

Secondly. That the defendants do pay to the plaintiff the mesne profits realized 
by them from Gormahah and Ghorakhore, and from such other lands as are hereby 
decreed to him, from the date of the commencement of the suit up to the date of the 
delivery of possession, and that the same be ascertained and assessed by the Courts 
in India in execution of this decree. 

Thirdly. That the defendants do refund to the plaintiff, or do account for all 
costs paid by him, the said plaintiff, to the defendants from the date of the institution 
of the suit to the date of this decree, so far as such costs have not , already been 
repaid or accounted for. 

fourthly. That the defendants do pay to the plaintiff’ the costs incurred by 
him in the Indian Courts in proportion to the amount of the land decreed ; and that 
the plaintiff do pay to the defendants the costs incurred by him in the same Courts 
in proportion to the land disallowed ; and that each party do bear his own costs of 
this appeal, and cross-appeal, and also of the former appeal to Her Majesty in 
Council. 

Their Lordships cannot but feel that owing partly to the nature of the subject, 
and partly to the course which the suit has taken, it is more than usually difficult to 
make a decree. that is perfectly satisfactory to them. They have done their best, 
however, to bring this long litigation to an end, consistently with what had been 
decided by their predecessors. They are anxious that the order to be made should 
leave as little room as is possible for future dispute ; and if the learned Counsel on 
either side wish to be heard on its form, their Lordships are w illin g that the cause 
should be mentioned on the minutes on any day before' the report is laid before Her 
Majesty for confirmation. 




The 11th January 1876. C ‘ 

Present: " ° 

Sir dames W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P, Collier. 


Testamentary Disposition — Conditions recorded therein valid* 

On Appeal from the High Court of Judicature , North - Western Provinces , 

Allahabad . 


Mahomed Altai* Ali Khan 
versus 

Ahmed Biiksh and others. 



( 2;30 ) 


Where a Ic.-fairix devises a pertain disposition of her whole property in the course of avvajib-uJ-uw 
relating to only a portion of it. and independent testimony o£ her intention to make this disposition was 
produced : help that the disposition was valid against a claim of possession set up by a rival claimant 

Mr. Comte , Q.C., and Mr. Nasmith for Appellant. 

Mr. Lath, Q.C . , and Mr. C. IT. Arathoon for Respondents. 

The point in this case is a very short, one. The plaintiffs claimed under a will 
of Mussumai JJunnoo Jan, who is admitted on both sides to have been the owner of 
the property in question, and to have had power to dispose of it by will. The 
defendant’s claim was simply that of possession. 

It is admitted that by the Mahomedan law T no writing is required to make a 
will valid, and no particular form even of verbal declaration is necessary as long as 
the intention of the testator is sufficiently ascertained. In the first place, the 
plaintiffs put in a certain power of attorney executed by the testatrix to one Kishoon 
La 11, to make what is called a wajib-nl-urz, and this document is to this effect : that 
a new settlement having been made of the property this lady made her appearance 
in respect of one Mouzah Ismaeelpore, and she directed a wajib-ul-urz to be made 
in respect of that Mouzah. But then she goes on to say, the wajih-ul-urz is to 
contain an alienators clause to the effect: u After my demise Ahmccl Buksh shall 
ho the proprietor of one moiety of my property, and Mussumat Nujmoonnissa, my 
adopted daughter, the proprietress of the other moiety* 1 ' Now it was contended 
that although these words of demise in themselves extended to the whole of the 
properly of the testatrix, still the scope of this document must be limited to Mouzah 
Ismaeelpore, to which, in the beginning, it particularly refers, and if this document 
stood alone there might possibly have been some question on this subject. But 
there was also verbal evidence to the effect, that. the. testatrix did express an intention 
that the whole of her property should be devised by will to the. plaintiffs, and as 
jar as their Lordships understand the judgment of ilio Judge of the Subordinate 
Court, that Judge appears to have believed the evidence, lie. cause lie came to the 
conclusion that it was the intention of the lady to give the whole of her property, 
though lie thinks she has not carried that intention into effect. Accordingly his 
judgment was, that her testamentary disposition only took (‘fleet with respect to 
Mouzah Ismaeelpore, Thai decision was reversed by the High Court, on the 
ground that it, appeared from the evidence in the case generally, consisting partly 
of this document and partly of verbal evidence which seems to have been credible, 
that the lady intended to devise the whole of her property to the plaintiffs. 

Their Lordships are of opinion that the High Court, was right in that conclusion, 
and they will therefore humbly advise Her Majesty to confirm the judgment of the 
High Court, and to dismiss the appeal with costs. 


The 1st. February 1876. - ? j . „ 

Present : 

. Sir James W. Colvile, Sir Montague Smith, and Sir John R Byles; 

of Possession — Undivided Hindoo Family-— Setting aside Sale — Prior 
’ him — Limitation. 

()m the High Court of Judicature at Fort William in Bengal* 

1 i \ ■ ' '> | F ,; \ C ; • ■ Mussamut Phoolbas Koonwur and another 
' ■ ■ | \ ^ U,i A , terms w 

• s" .Jogeshnr Sahoy and others* 

, ■ . ■ ties pm $ " < v. ° , ** . • 
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Where a member of a Hindoo family, living under Mitaksliara law, and having joint family pro- 
perty, died entitled to an undivided share, leaving two widows, who were afterwards sued for debts 
incurred for his own benefit, by 1 heir husband, and against whom decrees were obtained by the creditors ; 
and one of the surviving members of the joint family sought to recover possession of the interests which 
bad been sold in ex^-uii m of the. decree against the widows; held that, so far as the interests in suit 
were m-f covered by any prior lien, i in: surviving member was entitled to recover them from the auetion- 
piuvhiiscr: 

Where, however, some of the interests in question wore covered by a zur-i-peshgec mortgage, and 
the exact nature of the lien thus created bad not been fully explained in the trial, held "that the 
surviving member could not recover his interests until he had satisfied this lien : 

And where, in the same suit, the objection was taken that the claim would not stand because of a 
defect in _ the frame of the suit, whereby a co-sharer in the joint family property was not made a party 
to the suit ; held that, .as the said co-sharer had previously been put in possession of his moiety of the 
property, and had put in a waiver of all further claims, and no further claimant could possibly arise, 
the plaintiff’s suit was not prejudiced by the defect : 

Held also, that a guardian, in a suit like this one, is not debarred from bringing a suit on behalf 
of a minor claimant, whilst the disability of infancy continues, because it is not the policy of the law to 
postpone the trial of claims. 

The suit, out of which this appeal has arisen, concerns a moiety of the 
undivided share of one Bhugwan Lull Sahoo, in certain immoveable property, 
situate in Zillah Sarun. 131 mg wan Lull Sahoo, who died in 1800, was the member 
of a Hindoo family which was descended from a common ancestor named Deepa 
Sahoo, and was governed by the law of the Mifcakshara, the general law of the 
province in which it was domiciled. He died childless, but left two widows, 
JMoheshoc and Parbufctee. They therefore would have been his general heirs kid 
be been wholly separate in estate ; and were in any case entitled to such part of his 
succession as had been acquired, or was held by him as separate estate. On the 
other band, if the si at us of the family continued at the time of his death to be that 
of a joint and undivided Hindoo family, his interest in the joint family property 
survived to his male coparceners. The only persons who answered that description 
were Sudaburt Persluid, and the plaintiff Ilurreenath Per shad. They, in some of 
the proceedings, arc called Ids nephews, but according to the pedigree set out in the 
appellant’s case, and apparently proved in the cause, they were his first cousins, the 
sons of two different uncles. 

It must now be taken to have been conclusively determined that, Bhugwan at 
the time of his death, though entitled to certain subsequent acquisitions as separate 
estate, was, as to alt I lie properties acquired by the family in the name of any of its 
members before the year 1848, joint in estate with Sudaburt and Hurreenath, and 
accordingly that Ids share in those properties became vested by survivorship in them. 
This question was first litigated in a suit brought by Sudaburt in 1801. The 
principal defendants to that suit were the widows. The judgment of the Zillah 
Judge, confirmed on appeal by the High Court on the 10th March 1808, made the 
distinction above stated between the properties acquired before, and those acquired 
subsequently to 1840, affirming the title of the surviving male members of the joint 
family to the former. It unfortunately, however, happened that owing either to the 
frame of this suit, or to the manner in "which the decree made in it was executed, 
the^ result of this earlier litigation was only to put Sudaburt into possession of one 
moiety of Bhugwan’s share in the joint family property. 

# Subsequently the remaining half-share of Bhugwan in portions of the joint 
lamily property appears to have been seized and sold in execution of various decrees 
obtained against his widows as his representatives. And on the 10th April 1865, 
the present suit was instituted by the mother and guardian of Hurreenath in order 
to recover possession, ami to have his mime entered as proprietor of his moiety of 
Bhug wan’s share in the joint properties, and to cancel and set aside the execution 
sales under the decrees against the widows. The defendants to that suit were the 
widows, the different purchasers under the execution sales, and, under the descrip- 
tion w Precautionary Defendants/’ the widow of another deceased member of the 
joint lamily, as to whom there is now no question, and Sudaburt Pershad, the 
;■ plaintiff in the former suit As such defendant Sudaburt filed the written statement 
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at page 18 of the record, in which he disclaimed all interest in the suit, on the 
ground that under the decree in his own suit he had been put in possession of his 
share in the property in dispute. The cause was tried between the plaintiff and the 
other defendants, and a decree was made by the Principal Sudder Ameen on the 
Pth April 1866, which, in so far as it related to the particular properties which are 
the subject of the present appeal, was in favor of the plaintiff. Against this decree 
the parties defendants, who were affected by it, appealed to the High Court, Their 
appeals were necessarily separate, inasmuch as the suit was so framed as to embrace 
interests, not only dependent on different titles, but confined to particular portions 
of the property in dispute. The High Court decided many of these appeals in favor 
of the defendants, upon grounds of which some will be afterwards considered. This 
appeal to Her Majesty in Council originally embraced only eleven of the separate 
decrees so made. And of these Mr. Cowie has given up one — viz., Ho. 237. 
Accordingly their Lordships have now only to deal with the questions involved in 
the ten appeals, numbered respectively 178, 224, 235, 239, 244, 234, 243, 238, 
240, and 245. 

The course of proceeding in the High Court with respect to these appeals was 
as follows: — The Division Bench before which they came, conceiving that they 
involved points of law on which the authorities were conflicting, referred the 
following questions to the consideration of the Full Bench * 

1. Bhugwan Lall, a member of a Hindoo family, living under the Mitsikshara 
law, and having joint family property, died entitled to an undivided share in such 
property, and leaving two widows, him surviving. After the death of Bhugwan 
tall, his widows were sued in their representative capacity in respect of debts 
incurred by him in his lifetime on his own account, and not for the benefit of the 
joint family, and decrees were obtained against the widows in that capacity. In 
execution of one or more of these decrees, an interest in certain portions of the 
joint family property, to the extent of the share to which Bhugwan Lall was entitled 
in his lifetime, has been sold by auction, and the purchasers have taken possession. 
Can the nephew of Bhugwan Lall, who is one of the surviving members of the joint 
family, recover from the purchasers possession of the interests which they have 
purchased, or any part of them? 

2. Bhugwan Lall, in his lifetime, executed an ordinary zur-i-poshgee mortgage, 
in respect of his undivided share in a portion of the joint family property, in order 
to raise money on his own account, and not for the benefit of. the family." Can the 
nephew of Bhugwan Lall recover from the mortgagee, without redeeming the same, 
possession of the mortgaged share, or any portion of it ? 

The first of these questions the Full Bench unanimously answered in the 
affirmative. The result of their opinions is thus expressed by the Chief Justice, 
Sir Barnes Peacock, at the close of his judgment : — u l think, therefore, that this 
property, not being the property of the widows, and not being the property of the 
hairs of the deceased, could not be made available under the decree against the 
widows ; that if it could be made available at all for payment of the debts of the 
deceased, it must be in a suit against the survivors to charge the share of the 
. deceased in the joint estate with the payment of the decree, by suing the survivors 
for the debt, and asking to have the deceased’s share of the estate made available in 
of the survivors to the same extent as that to which it would have been 
if the deceased had left a son and the estate had gone to him by 
instead of to the survivors by survivorship. I think,' then, that the 
answered in the affirmative; that plaintiff has a right to sue the 
decree to recover back the estate, inasmuch as the property 
&e title of the purchaser under 'the decree against the widows 

Upon foore difficult question the Chief Justice, after reviewing 
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the authorities, came to the conclusion that, according to the law of the Mitakshara, 
as settled by authority in the Presidency of Bengal, Bhugwan Lall had no authority, 
•without the consent of his co-sharers, to mortgage his undivided share' in the joint 
family property in order to raise money on his own account, and not for the benefit 
of the family. He further observed that the facts were not sufficiently stated to 
enable the Full Bench to say whether the nephew Bhugwan Lall could recover from 
the mortgagees, without redeeming the same, possession of the mortgaged share, 
or any portion of it. The other members of the Full Bench also concurred in this 
opinion. 

The appeals, the parties not consenting to have them decided by the Full Bench, 
necessarily went back to the Division Bench, and were thus dealt with.* Mr. 
Justice Markby, after going through the facts in each case, held that Nos. 170, 
224, 235, 239, and 244, were wholly governed by the answer of the Full Bench to 
the first question, inasmuch as in each the title of the appellant defendant depended 
entirely on the validity of his purchase at a sale had in execution of a decree 
against the widows, and was consequently defective. 

In No. 243 it was alleged by the appellant that the property claimed, Mouzah 
Telpakhoord, was subject to a zur i-peshgee lease, executed by Mukhun Sahoo, a 
member of the joint family who predeceased Bhugwan Lall. Mr. Justice Markby, 
however (Record, p. 430), seems to have found that the title of the appellant did 
not depend on this alleged zur-i-pcshgee, from which he had been ousted, but on a 
purchase at a sale in execution of the decree which he had obtained against the 
widows ; and consequently that this case was not distinguishable from No. 170. 

In No. 234, however, the property in question was clearly subject to a sub- 
sisting zur-i-peshgee lease, created by Bhugwan Lall ; and in this case, therefore, 
there necessarily arose the further question, whether the plaintiff could recover this 
parcel of land without redeeming the mortgage on it. And the learned Judge, 
accepting, apparently against his own judgment, the principle affirmed by the 
answer of the Full Bench to the second question, held that it would entitle him to 
do so. There remained three other cases, viz., Nos. 238, 240, and 245, which would 
have fallen into the first of the before-mentioned classes, if the learned Judge had 
not held, for reasons which will be presently considered, that the plaintiffs claim 
in respect of them was barred by the one year’s rule of limitation, prescribed by 
the 240 tli Section of Act VIII of 1859. If then the case had rested there, the 
result would have been a decree in favor of the plaintiff on all the appeals now in 
question, except the three last. Mr. Justice Markby, however, proceeded to lay 
down a principle which governed all the cases, and, as it seemed to him, justified 
in each, the dismissal as against the appellant of the plaintiff’s suit. That principle 
will be afterwards more fully stated and considered. 

Mr. Justice Kemp, the other Judge of the Division Bench, concurred with 
Mr. Justice Markby on this last point, but expressed no opinion on the question of 
limitation which was raised in appeals Nos. 238, 240, and 245. A decree was 
accordingly made in favor of the parties appellant in each of the ten appeals. And 
this consolidated appeal is against those decrees. 

Their Lordships propose in the first instance to consider whether the appeals 
Nos. 238, 240/ and 245, have been rightly disposed of on the ground of limitation. 
The facts proved are that, in each of these cases, the plaintiff, through his guar- 
dian, preferred a claim to the property, when attached, under the 246th Section of 
Act VIII of 1859 ; that that claim was rejected; and that the present suit was not 
brought within one year from the date of the order of rejection. This objection 
would have been fatal to the suit, had the party preferring the claim been an adult; 
and the only question to bo determined was whether the plaintiff, being under the 
disability of infancy, could claim the benefit of the 11th Section of Act XIV of 
1859, which empowers him or his representative to bring a regular suit within the 
, ‘ * See U W, B. 339. 
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cairn- tira.' aftt-r the cessor of the disability as would otherwise have been allowed 
front the time when the causa of action accrued. This question, Mr. J ustiee Markby 
observed, involved several contested propositions, viz.:— 

1. That ss. 11 and 12 of Act XI\ r of lbo9 apply to s. 24b of Act Yill of 

1859. 

2. That the plaintiff is under disability within the meaning of these Sections. 

3. ’ That the benefit of these Sections applies as well to the period during which 
the disability continues, as to the period when the disability has ceased. . 

Upon the two first propositions, his opinion was in favor of the plaintiff; upon 
the third he hold that whatever benefit the minor was to have, was to accrue to him 
not during the disability, but when the disability might cease ; and accordingly that 
the present suit being brought by him, whilst still a minor through his guardian, 

must fail. _ 

Upon the second of the propositions stated by Mr. Justice Markby, their 
Lordships cannot see how, in face of the plain language ot the 12th Section, there 
can be any room for doubt. 

Upon the first they also agree with the learned Judge that ss. 11 and 12 of 
Act XIV of 1859 do apply to the 2-16t.li Section of the Act 'VII l ofLSoO. 

The two Statutes were passed in the same year, the assent of the Governor- 
General being given to Act VI 1 1 on the 22nd March, to Act XIV on the 4th May 
1850. The object of the first was to enact a general Code of Procedure for the 
Courts of Civil Judicature not established by Loyal Charter. The object of the 
second was to establish a general Law of Limitation in supersession both of the 
regulations which had governed those Courts, and of the Lnglish statutes which 
had regulated the practice of the Courts established by Loyal Charter, Luol|ing to 
the tilth sub-section of the first Section, and the drd and 1 1th Sections^ Ac 
of 1859, their Lordships have no doubt that the intention ot the Legislatiu XVi 
that the period of limitation resulting from the 2 1 6th Section of Act Vi LI shot. NVUS 
the ease of a minor, be modified by the operation of the 1 t ill Section ol Act ly j n 
and that this construction has obtained in the Courts of India, appears fromy . 
ease cited from the ** Third Weekly Heporter,” C. K., p. *8. # bo 

In coming to this conclusion, their Lordships have not failed to consider ^ 
recent decision of this Board in the casts of Mohnnuuud Bahadoor Khan v. 
Collector of Bareilly (L. II.. 1, Indian Oases, p. 107).'* Thai case, however, tb, 
think, is distinguishable from the present. It arose upon a very special statute, a, 
upon that ground the judgment rests. Their Lordships there said : £ " If was argue 
that the clauses in the General Statute, Act XIV 1859, relating to disabilities, 
might be imported into this Act, but fins cannot properly be done. Act XIV is a 
Code of limitation of general application. This Act is of a special kind, and does 
not admit of those enactments being annexed to it. 55 And they proceeded to observe 
that the application of the statute (if it did apply) would not assist the appellants, 
Who would not even in that ease have brought their suit in proper time. 

This being so, the only other point to be considered on this question of limita- 
/ fion is whether the learned Judge was right in holding that an infant cannot, after 
fhe ^expiration of the year, bring a suit by his guardian whilst the disability of 
continues. Their Lordships cannot agree in this construction, which if 
; : ^^t„4ppear from the cases cited by Mr. Bill ( Ilamchunder Roy v. Umbica Dome, 

■ - ; Ram Glme v. Gr'eedhur Ghom , , 14 W. K. 429; and Suffnroonma 
' Homin y 17 W. IL 419) has not been accepted or followed by 

India. If is unreasonable in itself, since it implies that, the infant's 
|j|l 'Admittedly not barred, was assorted too soon rather than too late ; 
o; policy of the law to postpone the trial of claims. Again; to 
^ ! imperative, the phraseology of' the 11th Section must he 

after, the disability shall have ceased” prdoecte* hi- 
^ 'nt , y v, L ^ p . 
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stead of following,, as they do, the words u wifcliin the same Lime” Their Lordships 
are therefore of opinion that the plaintiff’s suit is not open to the objection that, in 
so far as it concerns the properties in question in Nos. 238, 2 10, and 245, it has not 
been brought within the proper time. 

The next point to be considered is whether Hie High Uourt was right in 
allowing all the ten appeals, and in dismissing the plaintiff's suit as to those 
portions of the joint family estate which were the subject of them on the ground 
that the suit was wrongly framed. 

It is to be observed that the objection taken by the Division Bench to the 
frame of the suit, assumes the correctness of the answer given by the Full Bench 
to the second of the questions referred to it, and is in the nature of a corollary 
from the proposition therein affirmed. The learned Judges of the Division Bench 
argue that if it be true that a member of a joint and undivided Hindoo family 
cannot alienate his undivided share in the joint family property without the consent 
of his co-sharers, it follows that he cannot alone sue for his separate share. And 
they rely upon a decision in the u 12th Weekly Reporter, page 483,” in which it 
was ruled that two only of the members of a joint and undivided family could not 
sue to set aside a charge created by one member of the family, and to recover their 
« particular shares in the property charged, but that the suit must be brought by or 
on behalf of all the members of the joint family. Their Lordships do not mean in 
any way to impugn the authority of that ease, or to dispute the general principle 
affirmed by it. They do not, however, think that the principle is applicable to the 
peculiar circumstances of, or ought to govern, the present case. 

In this case Sudaburt, the only other member of this joint family, has, under 
the practice which was then allowed to prevail in the Courts of India, succeeded 
in recovering, and has been put into possession, of his share of the joint family 

E roperty, lie cannot he said to have any beneficial interest in respect of which 
e could now sue as plaintiff ; and supposing him to have an interest, the present 
plaintiff has made him a party to this suit in the only way in which a person who 
is unwilling or unable to be joined as plaintiff can he brought before the Court, 
by joining him as a defendant. In that character Sudaburt has disclaimed all 
interest in the subject-matter of the litigation, alleging that he has already been put 
into possession of all to which he is entitled. Again, in most, if not all, of the 
appeals the title of the substantial defendants is founded on execution sales confined 
to that moiety of I>1 mg wan's share which, on a partition, would now tall to the 
plaintiff. The objection to the frame of the suit was not taken by the substantial 
defendants; it .seems to have originated with the Judges of the Appellate Court 
If is one of form rather than substance ; for it cannot be said that if it docs not 
prevail, the defendants (Sudaburt being a party to this litigation and admitting 
that he is in possession of his share) can be harassed by any second suit. On the 
other hand, if the objection prevails, the defendants will remain in possession of 
property to which, after full trial, they have been found to have no title, and the 
plaintiff will be left to the chances of another suit, in which he may he met by 
objections well or ill founded on the lapse of time, or the effect of the decrees under 
appeal as res judicaia. Their Lordships are of opinion that they ought not to allow 
the objection to prevail against the substantial just ice of the case. 

What, has been said is sufficient to determine this appeal in favor of the 
appellant, so far as if relates to the decrees of the High Oourt in the nine appeals 
numbered respectively 170, 224, 235, 230, 243, 244, 238, 240, and 245. 

There is, however, as has been already stated, a further question as to the 
appeal numbered 234, and at the hearing it occurred to their Lordships, who have 
unfortunately to determine this appeal &v parte, that if the respondents had appeared^ 

- they might, without a cross-appeal, have contested the correctness of the answer^' 
> by the Full Bench to the questions' referred to them, answers which are not : 
^ form of a decree, or even of an interlocutory order. To the -answer to the 
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first, question their Lord ships think no objections could have been urged success- 
fully, The second question, however, involves a point of Hindoo law, upon which 
the "authorities are not altogether consistent ; nor are their Lordships satisfied that 
the principle laid down hv the Full Bench would, if correct, govern this particular 
case, of which they will now proceed to examine the circumstances somewhat more 
in detail. , 

The property to which it relates is thus described in the schedule to the plaint 
at page 8 of the record. The village is specified as Tulmanpore Bhada in two 
kalums (items). The share of the joint family is stated to be one of ten annas and 
eight pie. Of this five annas and four pie are deducted as the share of Sudaburt 
Fershad, which reduces the share claimed by the plaintiff to five annas and four 
pie. The column of remarks contains the following statement : u This mouzah 
was held in zur-i-peshgee lease under a zur-i-peshgee deed executed by Saligram 
Sahoy and Ramruchea Sahoy. It was sold at an auction on the 18th November 
1862, and purchased by the defendant Bikramajeet Lall for three rupees. The zur- 
i-peshgee and lease are fit to be cancelled.” 

Bikramajeet Lall and another defendant were the appellants in No, 238, which 
seems to have covered the whole of the five annas and four pie share of Tulmanpore 
Bhada with other portions of the property in dispute. From what has been stated 
above it follows that their title, resting as it does upon a purchase at a sale in 
execution of a decree against the widows, is defective ; that the right of the plaintiff 
to impeach it is proved, and accordingly their appeal ought to have been dismissed. 
This, however, does not determine the rights of the plaintiff as against the zur-i- 
peshgeedars, He may be entitled either to recover so much of the property as is 
covered by the zur-i-peshgee by setting aside the zur-i-peshgee lease, or merely to 
stand in the shoes of the nominal mortgagor. But the nature and extent of his 
right, can only be determined in appeal No. 234. 

The appellants on that appeal were the original zur-i-peshgeedars Saligram 
Sahoy and Ramruchea Sahoy. The zur-i-peshgee deed is at p age 423 of the record, 
and appears to have covered originally only 5 annas and 4 pie of the entire 16 
annas of Mouzah Tulmanpore Bhada. If them it be true that Sudaburt Fershad 
has succeeded in recovering one moiety of this, the subject of the dispute on this 
appeal is the remaining moiety or a 2 annas and 8 pie share. And this appears to 
have been the view of the High Court, for their decree on this appeal (see pp. 
479-80) is limited to a 2 annas and 8 pie share. If, on the other hand, Sudaburt 
has not succeeded in his suit in setting aside the zur-i-peshgee as against him, or in 
otherwise wresting possession of his snare from the zur-i-peshgeedars, it follows that 
the question of the validity of this zur-i-peshgee remains to be determined between 
the latter on the one side, and him and the present plaintiff on the other. 

The plaint in this suit alleged no special grounds for setting aside the zuiM- 
peshgee of the 0th December 1859, and indeed contained no special mention of it. 
The’ written statement of the defendants Saligram and Ramruchea (p. 31) set up 
that deed, and insisted on their rights under it. But none of the issues are 
specially pointed to the validity of the deed. Nor do the judgment or the decree 
of the Principal Sudder Araeen deal with that question. All that they 
with respect to the share claimed in Tulmanpore Bhada is 




is that “ plaintiff 

f»p possession thereof in the manner in which possession has been given by 
^ of the 5th April 1862 " (to Sudaburt). 

.reference to the suit of Sudaburt makes it material to consider whether 
was my adjudication upon this question in that suit. The suit, it will be 
* the right of succession to the whole of the property of which 

as between his widows and the surviving members of 
set out at page 226 of this record, contains no 
peshgee deed of the, 9th December 1^59, unless ■. 
- in ■the .eotynwfc of yomarfe if the 
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deed to I lie extent of plaintiff’s share ought to be amended.” The judgment of the 
Zillah Judge (p. 55) put the share in Tuiinanpore Bhada into the first parcel which 
it found to be joint family property. So far it affirmed the title of Sudaburt and 
Hurreenath, and negatived the title of the widows, to whatever interest in it belonged 
to Bhugwan Lall at the time of his death. But in answer to the 11th issue it 
expressly found (p. 571) that the deeds executed by Mukhun, Bhugwan or the 
other partners were valid. The decree was a general decree for possession over the 
properties in the first list. The High Court, on appeal, simply affirmed this j udg- 
ment and decree of the Zillah Court. Can it be said that this judgment and decree 
import any adjudication touching the invalidity of the deed of the 9th December 
1859, as against the surviving members of the joint family, even if the plaintiff in 
this suit could claim the benefit of such an adjudication? The judgment, so far as 
it goes, is on the face of it the other way. The terms of the decree may import only 
that the plaintiff Sudaburt was, so far as his share was concerned, to be put into 
possession of the rights of Bhugwan. If in the execution of that decree, he has 
contrived, it may be wrongfully, to dispossess to the extent of his share, the zur-i- 
peshgeedars, that circumstance cannot give title to the plaintiff. 

Again, what has been found by the High Court with respect to this appeal? 
The answer of the Full Bench expressly stated that the facts were not sufficiently 
stated to enable them to say -whether the nephew of Bhugwan Lall could recover 
from the mortgagee, without redeeming the same, possession of the mortgaged share 
or any portion of it. That statement, taken in connection with the general principle 
affirmed by them, imports that there was no constat that the execution by Bhugwan 
of the deed was without the consent of his co-sharers, or not for the benefit of the 
family. Mr Justice Markby (at p. 4(>fi) does not consider this latter question, but 
simply says, “As no objection was made to the reference to the Full Bench, I think 
we ought to accept its decision for the purposes of this case, and to hold that the 
appellants have failed to establish their title.” 

In these circumstances there appears to have been no real trial of the question 
between the plaintiff and the appellants in Ho. 234 jfihd therefore, assuming the 
principle enunciated by the Full Bench in its answoB the second question to be 
strictly correct, their Lordships do not feel themsewes at liberty to reverse the 
decree in favor of the appellants, and to make a decree in favor of the plaintiff. This 
being so, they abstain from pronouncing any opinion upon the grave question of 
Hindoo law involved in the answer of the Full Bench to the second point referred 
to them, a question which, the appeal coming on ex parte, could not be fully or pro- 
perly argued before them. That question must continue to stand, as it now stands, 
upon the authorities, unaffected by the judgment on this appeal* 

■ , Their Lordships have felt some doubt as to the form of the order which ought 
made on appeal No. 234, The plaintiff has failed to establish Ms title 'to recover 
the land against the zur-i-peshgeedars. He might, however, have established such 
a title even in this suit, had a proper issue been framed and determined. On the 
other hand, he has established Ms title to the property, subject to the zur-i-pesbgee. 
His rights' may be prejudiced by the decree as it stands. The Suit is an example of 
the inconvenience of embracing in one suit titles to various parcels of land, which, 
although having a common foundation, are different in many particulars, and are 
to be asserted against defendants having no common interest. Their Lordships havo 
come to the conclusion, that the dismissal of the present suit against the 'appellants 
in No, 234 ought to stand, but that the decree of the High Court on that appeal 
ought to bo varied bjr adding a declaration, that it is to bo without prejudice to the 
right of the plaintiff to recover the lands in question on satisfaction of the zur- « 
i-peshgee. This appeal, so far as it relates to No. 237 (the case given up by Mi|fe 
Oome), must be dismissed, and the decree made by the High Court in that 
affirmed. In the other nine cases, the decrees of the High Court must be reversed,' 
order made, dismissing in each case the appeal to the High Court, within 
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of the appeal in that Court, and affirming tlie decree of the Principal Sadder 
Amovn as to the parcels of property which are the subjects of those appeals. The 
above will he the substance of the order which their Lordships will humbly recom- 
mend Her Majesty to make. 

Their Lordships think that there should be no order as to the costs of this 
appeal. 


The 5th February 1878. ; ’ 

j . -• - 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


Will — Construction — Cypres — Charity . 

On Appeal f rom the High Court of Judicature at Fort William in Bengal , 


The Mayor of Lyons 
versus 

The Advocate -General of Bengal and others. 


The bequests yn the will of Major-General Claude Martin, for the discharge and relief of poor 
debtors detained in prison in Calcutta, having failed by reason of the abolition of imprisonment for 
debt, the Privy Council held (L) 1 liat these gift-? were capable of being applied n/pivs notwithstanding 
that the residuary bequest, was to charity ; (2) that upon the construction of the will there was not 
such a necessary inference of inf.cnt.iou to be found in the terms and provisions of the will as to raise 
the implication of a bequest over by the, testator of thc.se legacies upon the failure of the particular 
charities; and (3) that the appellant, was not competent under his present petition, which was confined 
to the claim of a share of the residue as residuary legatee, to open the scheme, which had been settled 
and confirmed by the High Court, for the ct/prh application of the fund in dispute on the ground that 
the appellant was excluded from participation therein. 

Mr. Coivie , Q.C . , and Mr. Hemming , Q.G., for Appellant. 

Mr. Cotton , Q.C., and Mr. E. Maenaghten for Respondents. 


Sir Montague Smith gave judgment as follows : — 

The questions in this appeal arise upon one of the bequests in the will of 
Major-General Claude Martin, whereby he gave the annual sums of Rs, 5,000 
and Rs. 1,000 to be applied respectively to the discharge and relief of poor debtors 
detained in prison in Calcutta. The residue of his large property the testator 
bequeathed, in the special manner more particularly stated hereafter, to increase 
the funds of certain charitable establishments, which, by previous clauses in his 
will, he had founded in Calcutta, Lucknow, and the city of Lyons, in France. 

The bequests to poor prisoners in Calcutta having failed by reason of the 
abolition of imprisonment for debt, the point to be considered is, whether these 
i gifts are to be dealt with by the Court upon the principle of a cypres application 
or whether, as the appellants contend, they fall into the residue, so as to 
the endowments of the three establishments above referred to. 

: ..testator was a Frenchman, bom in Lyons, He entered the military 

' the East India Company, and attained the rank of Major-General. With 

1 ^ ,<$ riie British Government be afterwards took service under the 
" ^ resided at .Lucknow, where he died in 1801. 

January 1801, was composed and written by the, testator 
“ % ia 'kngaage of which, it appears, he had only an .imperfect 
'IWLerous bequests, comprised in thirtyrfour : articles or, , 
7 -of many, spite and. « Several 

: f t . r '■ ; ..4 i p. ,[ ’ | 
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questions arising upon it, and notably the question whether the English law 
relating to aliens had been introduced into British India, were determined by 
this Committee on appeal in l83(i The judgment was delivered by Lord Brougham, 
ami some passages of it will hereafter be referred to* The general history of the 
suits will be found in Mr. Moore's full report of the case (see The Mayor of Lyons 
v. The East India Company, 1 Moo. I. A., 176). 

By the will in question the testator bequeathed his property, which he valued 
at upwards of thirty lacs of rupees, partly to individual legatees, and more largely 
to various charitable objects. The most prominent of the charities were the 
institutions he founded in Lucknow, Calcutta, and Lyons for educational and 
other purposes, his desire being to perpetuate his memory in these cities. The 
purposes are not precisely alike in the three cities, owing to the different condi- 
tions of the countries to which they belong. The bequest to Calcutta is found in 
the 24th article of the will ; that to the city of Lyons is contained in the 25th 
article, and is as follows : — 

“ I give and bequeath the sum of 200,000 sicca rupees to be deposited in the 
most secure interest fund in the town of Lyons, in France, and the Magistrates 
of that town to have it managed under their protection and control ; that above- 
mentioned sum is to be placed, as I said, in a stock or fund bearing interest, that 
interest is to serve to establish an institution for the public benefit of that town; 
and the academy of Lyons are to devise the best institution that can be per- 
manently supported with the interest accruing of the above-named sum ; and, if 
no better, to follow the one devised in the article 24th as at Lucknow; the 
institution to bear the name of Martiniere, and to have an inscription made at the 
house of the institution, mentioning the same title as the one of Calcutta, and this 
institution to be established at the Place St. Pierre, St. Safurinn being where I 
had been christened — there, at that place to buy or build a house for that purpose; 
and to marry two girls every year, to each 200 Hvres tournois, besides paying 
about 100 Hvres for the marriage and feast of each of those who married ; or if 
the institution, such as the Lucknow one, educating a certain number of boys and 
gills, then they are to have a sermon and a dinner for the school-boys and those 
who are married, and they are to drink a toast in memory of the institutor; and 
a medal is to be given of the value of 50 livres, with a premium in cash or in 
kind, to be about 200 livres, to the boy or girl that has been the most virtuous, 
and behaved better during the course of the year; and also to have a premium of 
ike value of 100 livres for the second that behave better, and also a third premium 
of about 00 livres for the third that behave better. 1 am in hope that the 
Magistrate of the town will protect the institution; and in case the sum above 
allowed of 200,000 sicca rupees is not sufficient for a proper interest to support 
the institution, and buying or building the house, then I give and bequeath an 
additional sum oL 50,000 sicca rupees, making 250,000 sicca rupees. One of my 
male relations residing at Lyons may, be made administrator or executor, joined 
with any one appointed by the Magistrate, to be 'manager of the said institution; 
and these managers are to have an economical commission for their trouble, taken 
from the interest of the stun above-mentioned. I also give and bequeath the sum 
of 4,000 sicca rupees to be paid to the Magistrates 1 of the town of Lyons, to 
liberate from the prison so many prisoners as it may extend, such that are detained 
lor small debt; and this liberation is to be made the day of the month I died, as 
that the remembrance of the donor may be known, and my name, Major-General 
Martin, is the institutor; and as given and bequeathed the sum of 4,000 sicca 
rupees to liberate some poor prisoners as far as that sum can afford. This I 
mention to have it made known as that, if neglected, that some charitable mesa' 
may acquaint the Magistrate of the town of Lyons, as that they might oblige txij 
executor, administrator, or assigns, to pay the same above said, and be more regular 
payments.” 
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It is to bo observed that this 25th article contains the gift of an annual sum 
of Ks. 4,000 to be paid to the Magistrates of Lyons to liberate poor prisoners 
detained for debt. 


The analogous gift in favor of poor prisoners in Calcutta, which forms the 
subject of the present appeal, is not in like manner included in article 24, con- 
taining the principal bequest to that city, but is found in a separate article (the 
28th), which is as follows : — 

<£ I give and bequeath the sum of 5,000 sicca rupees to be paid annually to 
the Magistrate, or Supreme Court of Calcutta, or to Government, This sum is 
to serve to pay the debt of some poor honest debtor detained in jail for small 
sum, and to pay as many small debts and liberate as many debtors as the sum 
can extend. This liberation is to be made the day, month, I died, as a com- 
memoration of the donor; and as being a soldier, I would wish to prefer liberating 
any poor officers or other military men detained for small debt preferable to any 
other. And I also give and bequeath the sum of 1,000 sicca rupees to be paid 
yearly, and to make a distribution of it to the poor prisoners remaining in jail 
on the same day as the one mentioned above, both sums making 6,000 rupees 
every ye ar.” 


The material part of the 43rd article, which contains what may bo treated 
as a residuary disposition, is in the following terms : — 

Alter all accounts being settled, and sum insured for the interest for the 
payment of the several monthly pension, and the several payment of gift and 
others, as also the several establishment, if a surplus above £100,000 sterling, or 
about 10 lacs of sicca rupees, remain of my estate, that above surplus of 10 lacs 
oi sicca rupees is to be divided in such a manner as to increase the several 
establishment of Calcutta, at Lyons, and Lucknow, as that they may be permanent 
ami exist for ever. Besides the sum allowed for finishing all the building, and 
other of Constantia House, which I suppose may amount to 200,000 sicca rupees, 
I also give and bequeath the sum of 1 00,000 sicca rupees for the support of the 
college and other school, to be regulated as the Calcutta establishment, as per 
articles 24, as also as the establishment at Lyons, articles 25, the gift for the poor 
of Lucknow, to be conducted as mentioned in articles 23. I also give and bequeath 
the sum of 4,000 sicca rupees to be paid annually for to liberate as many prisoners 
for debt at Lucknow as it may extend, and if none, then that sum is to remain 
to the estate ; any sum remaining is to be placed at interest for to accumulate, 
and improve the several establishment and concern of indigo.” 

This article, it may here be remarked, comprises a gift of Rs. 4,000, to be paid 
annually to liberate poor prisoners for debt at Lucknow, but with a direction, 
that, 4< if none, that sum is to remain to the estate.” 

Without going into the details of the suits, it will be convenient to refer 
generally to the proceedings relating to the fund now in dispute. 
t * appears that by an order of the Supreme Court of Judicature at Fort 
Wdham of the 11th November 1801, made in the cause of Uvedale v. Palmer, a 
' • w ki°h had been settled by the Master for the administration of the 

writies for the release and relief of poor prisoners at Calcutta was confirmed by 
, wurt, and funds to satisfy these charities were, by orders of the Court, 

■ to ^0 credit of two accounts entitled respectively, “ Distribution of 

Martin’s Fund for the Release of Prisoners,” and Distribution of 
' ' e Martin’s Fund for the Relief of Prisoners.” 

orders are not found in the Record, but their existence was 
^ Counsel, and the substance of them is stated in the petition of 

of the 3rd August 1805, and in a, previous 
1 ? 1840. It also appears that the income of these funds, 

'in.- ji „ * .. ... * ... ... t i ... a / .. . a !, j* 


floor prisoners, had aeouwatetted} asid^ the 
. — ot Use jiefettkni m AdToeate-General above referred to, the fund amounted 
.in the asssreeatf " ■ ■ ■ ■ ■ ~ -■ ■ ■ 
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This petition (Record 83), after stating that for many years past, owing to 
the passing of laws for the relief of insolvent debtors and other causes, the 
existing scheme “ had become obsolete”; submits (par, 9) that there were useful 
charitable objects of a kind not very different from those contemplated by the 
testator, and also charitable objects of other descriptions which the testator 
approved and made the subjects of other bequests, towards which the income of 
the funds might now be beneficially applied ; and prays to be at liberty to submit 
a scheme for the application of the funds “in lieu and supersession of the former 
schemes,” 

On the 3rd August 1865 an order was made on this petition as prayed. This 
was done without citing the Mayor of Lyons; and in making it the Court 
evidently assumed it had power to deal with these funds on what is called the 
eyprks principle, 

A scheme was accordingly settled and confirmed by an order of the Court on 
the 2nd March 1866. 

This scheme provides, in substance, that a sum of Rs. 150,000, representing 
an annual income of Rs. 6,000, should he reserved in an account to be headed, 

“ The Account of General Martin's Fund for the Release and Relief of Prisoners ; ” 
the income of which was to be applied by the visiting justices to assist convicts 
who had conducted themselves properly in prison upon their discharge; and that 
the corpus of the fund, after reserving the above sum of Rs. 150,000, should be 
applied as follows, viz, : “ that one lac of rupees, should be transferred to the 
credit of the Governors of the Calcutta branch of La Martiniere, and the residue 
(amounting to nearly a lac of rupees) after paying the cost of these proceedings, 
should be transferred to the credit of the Lucknow branch of La Martiniere for 
the general purposes of these institutions respectively.” Some special directions 
also were given regarding the disposition of the fund transferred to Lucknow. 

It will he convenient to mention here what has been done with respect to 
the charities for the liberation of poor prisoners in Lyons and Lucknow, With 
respect to Lyons, it was declared by the decree of the 23rd February 1832^ (and 
this declaration was not disturbed on the appeal, in 1836), u that a sum sufficient 
to satisfy the bequest of Rs. 4,000 to be paid annually for the liberation of prisoners 
at Lyons, together with the accumulation of interest since testator’s death, had 
been fully paid to the Mayor and Commonalty of Lyons ” (Record 78). It appears, 
therefore, that this fund, instead of being carried to an account in the causes, as 
was done with the Calcutta fund, was, before the year 1832, paid over " fully ” to 
the municipality of Lyons, and that the administration of it has since taken 
place without any control by the Court, 

With respect to Lucknow, the decree of the 23rd February 1832 declared 
that it being impossible, owing to the form of government at Lucknow, and other 
causes, to give effect to the gift in favor of poor prisoners at that place, the 
bequest was void. This declaration relating to the gift to poor prisoners of 
Lucknow was not disturbed on appeal, and the residue was increased by the 
amount which would have been required to satisfy it. No objection appears to 
have been made to the Lucknow gift going into the residue ; but^ it is to be " 
remembered that in the clause of the will relating to this legacy it is expressly 
directed that in ease of failure " the sum is to remain to the estate.” 

The order of the 2nd March 1866, confirming the scheme for the application 
of the funds in dispute, appears to have been unquestioned until 1878, when the 
petition of the Mayor of Lyons, which gives occasion to the present appeal, was 
filed. That petition (dated 21st June 1 878), after stating the facts, and asking 
relief with respect to other sums which was granted in the Court below, prays 
that it might be declared that the bequests in the 28th article of the testator's 
will had failed, and that the sum standing to the credit of the accounts for the 
■rtdeaae and relief of prisoners at the 1 date of, the order of the 2nd 'March 1866, fell 
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into and formed part of the residue of the testator’s estate. It also prays for 
relief consequent on this declaration, to the effect that this amount with the 
accumulations should he ascertained and carried to the general credit of the 
causes, and divided between the petitioner and the other residuary legatees. 

The Judges oi tire High Court, in a judgment fully stating their reasons, 
whilst granting relief to the petitioner on other matters, refused this prayer • 
and inserted m their iormal decree a declaration containing the around of their 
refusal in these terms That the charitable gift in the 28th clause of the will 
was an absolute charitable gift, capable of being applied cypres; and that the 
petiti onex, the Ma} 01 of Lyons, as one of the residuary legatees under the will is 
not entitled to any oi the funds appropriated to that gift” 

It is to be noticed that the only question raised by the petition is, whether 
the appellant, representing the city of Lyons, is entitled as one of the residuary 
legatees to a share of these trust funds, as having fallen into the residue. Whether 
the Mai timere establishment of Lyons should have been included in the distribu- 
tion provided by the scheme ordered by the Court is a different question, which 
is not raised by the petition. 

llnee points were made at the bar by the appellant’s Counsel. 

1. I hat the doctrine of cypres disposition of charitable legacies is inapplicable 
where the residuary bequest is to charity. 1 1 

-• tlus lje true as a general proposition, the doctrine is inapplicable 

o the particular ease, by reason of the special provisions of General Martin’s will. 

fivor 1 ,at 116 1HCVl0US decrecs llu,vo determined the question in the appellant’s 

I. The appellant’s Counsel did not dispute the general doctrine, and there is 
no doubt that although strongly disapproved of by Lord Eldon, it was in bis time 
so firmly established, that this great Judge felt himself bound, contrary to his own 
opinion, to give effect to it. iiut their broad contention was that there was uo 
room or necessity for the interposition' of the Court where the residuary bequest 
is to charity and they sought m the reason of the rule the grounds for supporting 
this distinction The rule, they said, was founded on the presumption that 
although the gift might he to a particular charity, the intention was to give to 
charity generally, and the Court therefore, when the particular disposition could 
not be carried mto effect, undertook to make a cypres application of the fund in 
order that charity should not he disappointed. The reason of the presumption it 
was said, being to prevent funds given to charity from falling to residuary legatees 
or. next oi km, ami so disappointing the general intention of charity, altogether 
ianed, and left no foundation lor the interposition of the Court where the bequest 
ot the residue itself was to charity. Why, it was asked, should the Court inter- 
fere to intercept a fund falling into a residue devoted to charity, substituting its 
own discretion for the testator’s '( ° 

n p J . e question thus raised does not seem to have been distinctly before the 
Lourts m any ot the previous decisions; but their Lordships, after fully eousider- 
mg the argument, are unable to perceive satisfactory grounds for such a limitation 
(1 ‘ ,ctrine cei '^>lv not as a limitation applicable generally to all 
mav he tT * th ° ”1 U Juary , b . e ff U( l st “ to chanty, whatever its kind and nature 
on which the doctrine rests appears to he, that the Court 
a !f r f t - t of the gift, and the particular dispo- 

80 t iat 111 ^ l0 e T e yf the Court the gift notwithstanding the 

capalj ’ 0 of execution ' “ a wbielt 

feoni - Eldo1 ? un<itJ1 ' s t y0( ] to bo the effect of the decisions, 

Vm ^ biB judgmoufc m Milk v. Farmer, m ; $e|K>rted ki 
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I examined with, great diligence in Mogg ridge v. Thackwell , a ease that, bound by 
precedent, I decided as much against my inclination as any act of my judicial life, 

I consider it now established, that although the mode in which a legacy is to take 
effect is in many cases with regard to an individual legatee considered as of the 
substance of the legacy, where a legacy Is given so as to denote that charity is the 
legatee, the Court does not hold that the mode is of the substance of the legacy, 
but will effectuate the gift to charity, as the substance ; providing a mode for that 
legatee to take which is not provided for any other legatee” This passage Is 
reported in somewhat different language, but substantially to the same effect, in * 
1 Men 99. 

Nor can the suggested distinction, as a general qualification of the doctrine, 
be, in reason, maintained. Cases may be easily supposed where the charitable 
object of the residuary clause is so limited in its scope, or requires so small an 
amount to satisfy it, that it would be absurd to allow a large fund bequeathed to 
a particular charity to fall into it. If a large sum were given to endow a college, 
and the residue bequeathed for the support of three poor alms women, or to pro- 
vide coals at Christmas for ten poor persons, it would be manifestly absurd, sup- 
posing the cypres doctrine be established at all, to withhold the application of It 
in instances of this kind. It cannot, therefore, in their Lordships’ opinion, be laid 
down as a general principle that the cyprbs doctrine is invariably displaced where 
the residuary bequest is to charity, 

II. But it was next contended that, however this may be, the Court below was 
wrong in applying the cyprh s* doctrine to the will in question. Undoubtedly the 
charitable establishments mentioned in the residuary bequest are of a comprehen- 
sive character, as well as prominent objects of the testator’s bounty: and the 
argument of the appellant’s Counsel on this part of the case was strongly urged 
ami has been carefully considered by their Lordships. The argument on this 
point really raises two distinct questions ; (1) whether the cypres doctrine is 
excluded; and (2) whether upon the construction of the will there was a bequest 
over of the legacy, in case of failure of objects, to the Martiniere charities. 

On the first (in the discussion of which it must, of course, he assumed there 
was no bequest over, otherwise audit qncvslio) the argument was founded on the 
presumed intention of the testator to make the Marti nidre establishments the 
principal objects of his bounty, and to give them the benefit of all lapsed funds. 
There is certainly much to favor this presumption; but if it bo granted for the 
sake of the argument that, looking at the whole will it is probable the testator, 
supposing he had thought about it at all, would have wished the bequest in 
question to have gone to increase the funds of these establishments, can tills con- 
jecture of intention — and upon the hypothesis that the will does not contain 
expressly or by implication a bequest over, it can be no more — -exclude the opera- 
tion of the doctrine ? It seems to their Lordships that an answer in the negative 
is found in the explanation of the doctrine already given, and that on this point 
the contention of the Counsel for the respondent is supported both by principle 
and precedent. It was in effect that the Court, when deciding whether the cypres 
'doctrine applies, looks only to the particular gift, and if it finds charity to be 
legatee, sustains the legacy as such, without regarding at this stage of the enquiry 
{whatever may be proper when a scheme comes to be framed) the rest of the will. 

This view of the doctrine appears to have been present to the minds of the 
learned Lords who took part in the decision of The Ironmongers* Company v. The 
A Homey ~ 0 emml (see 10th CL and Fin. 908), although the discussion in the 
House of Lords turned wholly on the propriety of the scheme for the distribu- 
tion of the trust funds : it never having been doubted apparently that the doctrine 
itself was applicable. In the will in that ease the testator had divided the residue 
of;his property between three charities, and the question arose upon a scheme for 
the appropriation of one of them, viz,, the gift for redeeming British slaves ha, 
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Barbary, winch had failed for want of objects. It was held that, in applying the 
cypris doctrine, the Court was to look primarily to the object of the charity which 
has failed, and was not hound to apply the funds which were set free in that case 
to the two other charities mentioned in the residuary clause of the will The 
Counsel, in arguing, is reported to have said : “ The proper application of the doc- 
trine of cypres is, that you are to look to the objects of the testator, and to what 
comes near to those objects.” To which Lord Cottenham replied : “ No, cypres 
means as near as possible to the object which has failed” Although this opinion 
was expressed with reference to a scheme for the distribution of the fund, it is 
clearly to be inferred that this would have been the consideration by which Lord 
Cottenham would have been guided in a ease where he had to decide whether the 
doctrine applied at all. And upon fully considering the operation as well as the 
principle of the rule, it is difficult to see that it could be otherwise. Their Lord- 
ships, therefore, are brought to the conclusion that the jurisdiction of the Court 
to act on the cyprls doctrine upon the failure of a specific charitable bequest arises 
whether the residue be given to charity or not, unless upon the construction of the 
will a direction can be implied that the bequest, if it fails, should go to the 
residue. 

The question remains whether such an implication arises upon this will. It 
certainly cannot be inferred from the terms in which the respective gifts to poor 
prisoners in Calcutta and Lyons are bequeathed, that the testator had contem- 
plated the failure of either of these charities, or had formed any intention in 
that case regarding them ; on the. contrary, the inference arises, upon comparing 
these clauses with the corresponding gift for the benefit of prisoners at Lucknow 
in which there is a direction that in the event of failure it shall remain to the 
estate, that he had not. If, then, an implication can be made, it must be from the 
residuary clause itself, construed with the other parts of the will relating to the 
Martiniere establishments. The frame of this clause is peculiar : “ after the 
several payment of gift and others, as also the several establishment — if a surplus 
above ten lacs remain, that above surplus is to be divided in such a manner as to 
increase. the three establishments.” Assuming this to be a residuary disposition 
into .which, in case of failure, legacies other than to charity would fall, yet, in 
considering the present question, the peculiar frame and language of it cannot be 
disregarded, and from these it may be inferred that what was present to the 
testator’s mind, and what alone he intended to dispose of, was a residue after the 
funds for these charities had been provided and set apart. It seems, therefore, to 
their Lordships, that there is not such a necessary inference of intention to be 
found in the terms and provisions of the will as is required to raise the implica- 
tion of a bequest over by the testator of these legacies, upon the failure of the 
particular charities. 


III. The third .point argued at the bar was that the decrees already passed 
ate judgments in his favor on the questions above discussed. What the Counsel 
Minly relied on was a general declaration as to the surplus funds contained in the 
decree of the 23rd February 1832, which was left undisturbed on appeal (Record 
7% and a disposition by a later decree of the 31st August 1840, of part of such 
funds among the three Martiniere establishments (Record, p. 172). 
y p to be observed that the judgment of the High Court does not notice this 
it appear to have been insisted on below. But however this may 
Lordships cannot find anything in the decrees referred to which 
>■* declaration in the decree of 1832 was to the effect that 

I sufficient funds for the various charitable and other purposes of 
amounting to ten lacs, should be at once divided between 
if it fell short of ten lacs, should accumulate until it 
then divided. This is no more than an exposition 
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tieular gifts. The Court did not then contemplate the failure of the gift in 
question, and could not have intended to make any declaration regarding it. The 
disposition referred to in the later decree of 1840 was only a distribution of part 
of the surplus on the footing of the declaration in the decree of 1832. 

Reliance was placed by the appellant’s Counsel on some observations in the 
judgment of this tribunal, delivered by Lord Brougham, in the former appeal. A 
question had arisen whether the gift to found the establishment at Lucknow 
could, in the circumstances of the country, be carried into effect. The decree 
below, founded on reports of the Master, declared the inability of the Court to give 
effect to that bequest, but the Court considering that the Governor-General had 
the means of doing so, had ordered the funds to be paid to the Government for 
that purpose. This tribunal held that this part of the decree was not warranted 
by the Masters Reports, and directed a further reference upon the facts. In 
stating the questions which arose, Lord Brougham made the observations relied 
on ; — “ Can the decree as to the application of the fund stand ? — Shall the fund be 
applied to the establishment and support of a college at Lucknow ?— Shall it sink 
into the residue and be divided between the two charities appointed to be esta- 
blished at Calcutta and at Lyons ?— for the cases of Attorney-General v. Bishop of 
Llandqff , and Attorney-General v. ironmongers' Company , make it clear that in 
this case, which is indeed stronger than either of those, the other two charities 
must take, if the gift fails as regards the third.” It is obvious that the question 
of the ultimate disposition of the fund was not ripe for decision, the point then 
under consideration being the directions proper to be given for carrying into effect, 
if possible, the Lucknow charity ; and, indeed, the decree advised by this Com- 
mittee, giving directions for that object, was expressly made “ without prejudice to 
any question as to the final application of the same fund under the directions 
hereinafter contained or otherwise.” The observations in the judgment, therefore, 
can only be regarded as an opinion, and not as a judgment. So regarded, how- 
ever, they would have been entitled to great weight, if their authority had 
remained unimpeached. But the subsequent decision in the case of the Attorney- 
General v. The Ironmongers' Company in the House of Lords, in which Lord 
Brougham concurred, corrected the views His Lordship had expressed in an 
earlier stage of that case (see % Myine and Keen 580), and in the observations 
referred to. That decision was in effect that among charities there was nothing 
analogous to benefit of survivorship. 

It was lastly submitted by the appellant’s Counsel, that if a cyprhs application 
was admissible, the actual scheme which excluded the Lyons charity from partici- 
pation in the fund is an improper one. The High Court held, and, as their 
Lordships think, rightly, that it was not competent for the appellants, under their 
present petition, which is confined to the claim of a share of the residue, as 
residuary legatees, to open the scheme. But with a view to- prevent further 
litigation and expense, the Judges expressed an opinion that if it was proper to 
reform, the scheme at all, it might be right to confine it to charitable objects in the 
oity of Calcutta, excluding both Lucknow and Lyons. Their Lordships have been 
invited to correct this view, and to declare that the Lyons charity ought not to 
be excluded. 

Agreeing with what was said in the House of Lords, in the case of the Iron- 
mongers’ Company, as to the care and circumspection to be exercised by a Court 
of Appeal in substituting its discretion for that of the Court below, their Lordships 
would be reluctant in any case to interfere with "a scheme unless it were plainly 
wrong, and still more to unsettle by a premature declaration, one which is not 
regularly before them. Besides* bearing in mind the opinions expressed in the 
Bouse of Lords, so often referred to, they are not satisfied, as at present advised, 
that the view of the High Court does not accord with them. The sum of these 
opinions appears to be, that whilst regard may be had to the other objects of the 
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testator’s bounty in constructing a scheme, primary consideration is to be given to 
the gift which has failed, and to a search for objects akin to it. If this be the 
rule, may not the gift to poor prisoners in Calcutta be considered to have a local 
character ; and in that case, may not a scheme properly framed for the benefit of 
other poor persons in Calcutta be supported, as being cypres to the original 
purpose ? And if these questions are capable of being answered in the affirmative, 
it follows that it would not be a valid objection to the present scheme that it gives 
no part of the funds to Lyons. The contention upon this point, then, appears to 
come to this, that the inclination of the testator to benefit the Martiniere institu- 
tions so strongly appears, that it ought to guide the Court in framing a scheme, in 
preference to the principle of selecting an object near to that which has failed. 
Opinions may well differ on such a point. Reasons are not wanting in favor of 
the appellant’s contention ; but, on the other hand, much may be said in favor 
of the view that these gifts to poor prisoners bear the character of a charity for 
the relief of misery in the particular locality. The necessary funds for them were 
directed by the will to be set apart, and in the case of the Lyons charity were, 
long a g°> paid over to the municipal authorities of that city. It may well be 
doubted whether if such a contingency as the failure of the gift to Lyons should 
occur, it would be thought proper that any part of the funds paid over to the 
authorities there should be restored to India. 

Their Lordships are not now called upon to decide whether the application of 
the gift which has tailed to the relief of criminal prisoners, and the transfer of part 
of it to Lucknow, are proper, or the best possible disposition of the fund. All 
they need say about the actual scheme is, that they do not feel justified upon the 
present appeal in declaring, as they are invited to do, that it is necessarily bad, 
because no part of the fund has been appropriated to the Lyons charity. 

In the result, their Lordships will humbly advise Her Majesty to affirm the 
decree of the High (Joint, and to dismiss this appeal with costs. 


The 10th February 1870. 

Present, : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Adojdlon — Guardian's Evidence — Right to Adopt — Defects in Evidence . 

On Appeal from the High Court at Calcutta .* 

Jumoona Dassya Chowdhrain ‘ 

rem/s 

Bamasoondari Dassya Chowdhrain. 


'^[bere & Hindoo widow had adopted a .son in pursuance of an authorisation to adopt which, was 
*** * vv been executed by her laic husband, and her mother-in-law sued to net aside the adoption 
and' the case turned entirely upon, the {genuineness of the authorisation, the Privy Council, in 
-**■ ■« the nature of the suit, which would destroy not merely the title but ’also the civil 
idopted, and in consideration of the obligation which lay t on the plaintiff to give her 
of her suit, declined, in the absence of any such evidence from plaintiff, to set 
igh (yurt’s decision in favor of the defendant. The legal prohibition against a 
® an adoption without the consent of his guardian extends to an authoii* 

$f$< v .(Nji9A&j8d feg the proprietors of estates under the Court of Wards and docs not 
'm hpv e ■attained to the age of discretion, 

f? fbe, execution of a deed authorising adoption, where 'the intention 
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to grant such ant In uni y lias been proved or may be assumed, are less material than defects in evidence 
relating to benefits conferred on various persons in the disposition of a property by will. 

This is an appeal against the decree of the High Court of Calcutta, which, 
reversing a decree of the Subordinate Judge of Zillah Rajshahye, dismissed the 
plaintiffs suit. 

The suit was brought by a Hindoo widow, Jumoona Dassya, against her 
daughter-in-law, Bamasoondari Dassya, who was sued in her own right, and also 
as the guardian of Giris Ghunder Moozoomdar, whom she had adopted under an 
authority alleged to have been executed by her deceased husband The object of 
the suit, which may be taken to be a suit between Jumoona Dassya and the 
infant adopted, was to set aside that adoption, and to have it declared invalid. 
Jumoona was the widow of Guru Pershad, who died in the year 1851. He left, 
besides his -widow, two sons, Govind Ghunder and Gopal Ghunder, and three 
daughters. On his death-bed he executed a wasiut namah, the effect of which 
was to constitute his widow the guardian of the two sons, and manager of bis 
property during their minorities, with a direction that, on their attaining majority, 
the elder should take a nine annas share, and the younger only a seven annas 
share of his estate. Govind Ghunder, the eldest son, died in the year 1858. He 
had, according to the custom of Hindoos, been married in his father’s lifetime, 
whilst yet a child of tender years, to another child some years younger than 
himself. It is alleged on tine part of the defendants that on his death-bed, the 
day before his death, he executed a document authorising his widow to adopt a 
son; and the truth of this allegation is the principal question in the cause. 

If the adoption stands good, the adopted son is not only entitled as actual 
possessor to the share of Govind Ghunder, Ills adoptive father; but upon the 
death of Jumoona, will, if then living, become entitled to take the share of the 
other brother, who died unmarried, and whilst still a child, in preference of the 
sisters of his father. On the other hand, if the adoption is invalid, Jumoona, if 
she survives Bamasoondari, will become entitled on the death of the latter to the 
share of her eldest son. 

This contingent interest is the only loom xtandi which she has in the present 
suit; although the desire to strengthen the future and contingent claims of her 
daughters may have been an additional motive for bringing it. 

Various questions were raised in the suit which are now of no moment. 
The only substantial issues are, first, whether Govind Ghunder did execute the 
alleged authority to adopt ; and, secondly, if he did so, whether he was by reason 
of Ms age capable of executing such a document. 

Their Lordships think it will be desirable, in the first place, to come to a clear 
conclusion upon a question which has been very much disputed in the cause, 
namely, the age of Govind Cluinder at the time of his death, because if is one 
which bears upon both the issues to be now determined. It bears of course 
directly upon the latter of them, and it bears indirectly upon the former, inas- 
much as the older Govind Ghunder was, the more probable is it that he would 
desire to execute such a document as that in question. 

The contention in the present suit is, that although Bamasoondari was, at 
the time of her husband’s death, eleven or twelve years old, he was only between 
thirteen and fourteen; that there was not a difference of more than two years 
between them. That then* can be any doubt now as to the age of Bamasoondari, 
is, their Lordships think, impossible. It is true that, immediately after her sou’s 
death, Jumoona, in a report made to the Collector, appears to have stated that 
her daughter-in-law was nor more than eight or nine years old, and that the age 
of her son was twelve years; admitting, therefore, that there ’was a difference 'of 
three or four years between them. In a subsequent proceeding, that is in her 
^ written statement filed in the Act IV case, in 1854, she expressly stated that the 
! ,age of her son was greater by four years than that of the plaintiff. Hence, we 
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have a clear admission on her part that there was a difference of some four years 
between the ages of Bamasoondari and her husband, although she may have 
sought to make them both younger than they really were by throwing hack the 
age of the former to eight or nine years. The question, however, of Bamasoondari’s 
age was solemnly tried and determined between her and her mother-in-law in the 
suit of 1860 , The horoscope of Bamasoondari was then produced, and the finding 
of the J udge made it perfectly clear that she must have been, at her husband’s 
death, of the age of eleven or twelve years. The result of that suit, no doubt, 
has been the consensus of the witnesses on both sides in the present suit as to the 
age of Bamasoondari. But the effect of the admission of Jumoona remains, and 
there is no reason why we should come to any conclusion other than that the 
difference of age between Bamasoondari and her husband was that which was 
originally stated. Their Lordships, moreover, think there is great force in the 
observations of Mr. Justice Kemp, a Judge admittedly of large experience as to 
native usages and customs, upon this point. He thinks that Hindoo marriages 
are usually arranged so that there is a difference of considerably more than one or 
two years between the age of the husband and wife ; and their Lordships think 
this is probable and reasonable. The foundation upon which marriages between 
infants, which so many philosophical Hindoos consider one of the most objection- 
able of their customs, is the religious obligation which is supposed to fie upon 
parents of providing for their daughter, so soon as she is mntura viro , a husband 
capable of procreating children ; the custom being that when that period arrives, 
the infant wife permanently quits her father’s house, to which she had returned 
after the celebration of the marriage ceremony, for that of her husband. There- 
fore, it is to be expected, both for physical and moral reasons, that marriages 
should be arranged so that the husband, when called upon to receive his wife for 
permanent cohabitation, should have attained the full age of adolescence and 
also the age which the law fixes as that of discretion. 

Their Lordships, therefore, upon the evidence, have no difficulty in coming 
to the conclusion that Govind C bunder was, at the time of his death, of the age 
of fifteen or sixteen, and, therefore, of an age which, according to the law pre- 
valent in Bengal, is to be regarded as the age of discretion. 

Their Lordships will now proceed to consider the question as to the factum 
of this instrument. 


The story told by Bharat Ckunder Roy, the father of Bamasoondari, and 
therefore the most important witness on that side, is in effect this, that the day 
before the execution of the instrument he had a conversation with Govind, and 
represented that he ought to execute a deed of permission to adopt a son ; that 
Govind assented to this ; that the witness afterwards communicated what had so 


passed to Jumoona, and that she finally said, " Then, my child, write and give 
permission to adopt a son.” A good deal of criticism has been applied to the 
reasons for giving a power to adopt which Bharat Chunder says he assigned on 
this occasion,' Their Lordships think that the more plausible construction to be 
put on what he swears he then said is, that he had had in view the supposed 
spiritual advantages which his daughter might derive from having an adopted 
mM ; .^advantages which seem to be considered of some value, though" not perhaps 
; m w same value that they are to an adoptive father. It is then sworn that on 
draft of the deed of permission was begun, but that it was not 


until the next day. There is some obscurity as to the preparation 
of and the actual giving of instructions for it by Govind uhunder. 


Andrif wwe, a ease ip which a will was propounded, giving benefits to various* 
partoeftttlt ; ^disposition of property, as to which it would be necessary 

to satisfy Cimirt tint the testator fully knew what he was about, the, evidence 
iVouId m defective. But when the question is. only m to the mode of 

carrying out % to ‘adopt, to which the party had signified Ms assent, 
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the defect} in the evidence becomes less material It is, however, an observation 
that may fairly be made for the plaintiff that there is not such satisfactory 
evidence as to this draft as their Lordships might expect to find. The lapse of 
time since the transaction may in some degree account for this. According to the 
case for the* defendants this draft was fair copied on the day preceding the death 
of Govind Ghunder, upon a stamped paper purchased on that day at Nattore, a 
place which appears to be at the distance of ten or twelve miles from the family 
house where the deed was executed. This fair copy is said to have been made 
by a person other than the person who wrote the draft. The latter is said by 
some of the witnesses to have been one Bagchi, and the writer of the fair copy 
is said by all the witnesses who depose in favor of the instrument to have been 
Bamnarain Sircar. 

Bharut Chunder further states that this fair copy was executed by Govind 
Chunder, and that Jurnoona then went into the inner apartments, and brought 
out Bamasoondari, to whom the completed instrument was delivered by Govind 
Chunder. The witnesses for the plaintiff, on the other hand, whilst they contend 
that no such transaction ever took place, assert that Govind Chunder was on that 
day speechless and incapable of doing what he is said to have done ; that Bama- 
soondari was not in the house, but was then living at her father's house ; and 
that, although sent for, she was unable to come for want of a palki. 

In this conflict of evidence, their Lordships are not able to form a confident 
opinion as to the credibility of one set of witnesses as opposed to the other; ami 
they have not in this cause the advantage of having a clear expression of opinion 
by the Judge of first instance as to the demeanor, and consequent credibility, of 
those witnesses when produced before him. His judgment, which was in favor 
of the plaintiff, proceeds first upon the assumption that it was impossible to 
purchase the stamped paper at Nattore, and to have the deed engrossed and 
executed upon the same day ; next, upon the general improbability of the trans- 
action ; and further upon certain appearances upon the document in connection 
with the signatures of Ramnarian Sircar, and other subscribing witnesses. He, 
no doubt, also intimates his belief in the testimony given for the plaintiff to the 
effect that on the da}?* in question Govind Chunder was speechless. 

The learned Judges of the High Court have dealt with two of the above 
points. They seem to have satisfied themselves, and their Lordships are not 
prepared to impugn their conclusion, that the stamped paper on which the docu- 
ment propounded is written, might, though purchased on the morning of the day 
of execution, have reached the house in time to have the document engrossed and 
executed, as it is said to have been engrossed and executed. They, having the 
original before them, were further of opinion that the appearances which have 
been referred to were not such as to excite any grave suspicion touching the 
genuineness of the document. They also, with better means of judging than 
their Lordships can have, came to the conclusion that the witnesses for the 
defendant were of a more respectable and independent class than the witnesses 
produced by the plaintiff. 

There are two disputed facts relating to the transaction which, if established, 
would go far to prove the defendant's case. The first is the presence of Bama- 
soomlarl Their Lordships agree with the High Court in thinking that the story 
told by the plaintiffs witnesses in order to account for the alleged absence of 
Bamasoondari is anything but satisfactory. The young man is shown to have 
been ill for several days. It is sworn on the other side that Bamasoondari was 
living in her husband's house, and had been there a month at least, or two months, 
previous to his death. Her age renders that probable ; but even if from any 
accidental cause she happened, when her husband was taken ill, to have been at 
her father’s house, their Lordships think that the suggested want of conveyance, 
considering the apparent position of the family, is wholly improbable, and a story 
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which the learned Judges of tlic High Court were justified in disbelieving. They 
therefore believe that. Bamasoondari was present on that occasion ; and 'that is a 
tart which necessarily affects most materially the credit due to the plaintiffs 

Then, again, there is the alleged concurrence of Jumoona. Jumoona has not 
hee.i examined as a witness m thi.s cause. The reason why she was not examined 
um hardly be the prejudice of natives of position to appear as witnesses, since 

X wXhfn? re Vf on the piunt of Oovi nd’s age her own daughters. 

ht ^ t e m <>sfc important witness in her own case, both upon the point of the 

Thd flT T n ’ and her ail eged consent to the execution of the document 

corSmtk d fwT r n , at ah, should have been executed without her 

consent, is, then Lordships think, m the highest degree improbable It is well 

known what the position of a mother in a Hindoo family is; what influence 
although she may not be concerned at all in the management of the property she' 
exorcises over the family; what respect is paid to her opinion. Nor is' the 
influence of a mother likely to be. least when her son, a youth, is dyirre in the 
urnse. Then, again the relation of this lady to Govind was not merely 5 that of 
a Hindoo mother to her son. She was, under the will of her husband inveTted 
with the management of the property during the minority of her son 'who was 

S S^the 11 :^- 10 /^ \° aI1 “ sa ? d pulses Ihe must 
fiat time the mistress of the house. Her alleged concurrence was thus a point 

which it was most material for her to contradict by her own tesSony c ven 
the cause, and subject to the test of cross-examination. ^ b 111 
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death. H is perfectly clear that the existence of this document was asserted hv 

bamasoondari and those who acted for her as early as JS54 when she made in 

appheabon under the Act of LS41. Afterwards she tried to get posiXof Cl 

tlm samVniordb °i‘ X ’ v' d an Act Proceeding was commenced in 

the same month ol August bSo4. b rom the schedule of deeds which forms part 
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persistently to Lie di f't ’/X rcp0lt her Hm ’* < 3eatJ i to the Collector, 
Fwfit . ^ 6 n 1>utec i the existence of a valid authority to adopt. If 
therefore, she really concurred m the alleged transaction, there must have been a 
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and she must have been upon good terms, since she is expressly enjoined by her 
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lias been given on Hie pari of fclie defendant, to the effect that Jumoona, as late 
as 1865, when the ceremonies of the adoption were performed in the family house, 
was present, and made gifts to the adopted son. This fact is not spoken to by 
Bharat Ohimder himself. It is not spoken to by two independent witnesses who 
have no concern with the dispute as to the execution of the authority to adopt, 
and only come to depose to the performance of the ceremonies ; it is in itself 
highly improbable, considering the hostility in which the parties had previously 
been ; it is opposed to the evidence of the family priest, who says that Jumoona 
positively forbade his taking part in those ceremonies; and it is only to be 
accounted for by the ingenious suggestion of Mr. Bell, of a subsequent reconcilia- 
tion and a second rupture subsequent to that ; all which is mere speculation. 
Their Lordships do not positively affirm that the defendant’s witnesses who depose 
to this fact have forsworn themselves ; they only say that it has not been proved 
to their satisfaction, and does not at all influence their judgment. 

The only remaining point is that taken by Mr. Boyne, to the effect that 
although Govind Clmnder may have been of the age of discretion according to 
the Hindoo law, as prevailing in Bengal, he was still a minor under Reg. XXVI 
of 3703, and that under the 83rd Section of the prior Reg. X of 1793 he 
could not make the adoption without the consent of his guardian. The last- 
mentioned enactment prohibits a disqualified proprietor from making an adoption, 
except with the sanction of the Court of Wards: and it has been determined by 
the Sudder Court in the case cited — a case which afterwards came hero, though 
not on the same point — that the prohibition applies equally to an authority to 
adopt and to an actual adoption. But the words of the 33rd Section of Reg. X 
of 1798 would seem to confine its operation to persons who are under the 
guardianship of the Court of Wards. And we have the judgment of Mr. Justice 
Hitter, to the effect that where a minor is not under the ’Court of Wards, but has 
attained years of discretion according to the Hindoo law, he is capable of executing 
such an instrument as this. If then the case actually turned upon this point, 
their Lordships’ opinion would have been that Govind Chunder was not incapaci- 
tated from executing this instrument by reason of his not having attained the 
age of eighteen years. If, however, the consent of Jumoona was, as their Lord- 
ships think they must take it to have been, given to the execution of the 
instrument, the particular objection thus taken by Mr. Doyne would not arise. 

Their Lordships have dealt with this case as if the question were one fairly 
open for trial between the parties. They give no opinion as to what the effect of 
a decree in such a suit may be, whether one in favor of the adoption is binding 
against any reversioner except the plaintiff or whether, on the other hand, a 
decision adverse to the adoption would bind the adopted son as between himself 
and anybody except the plaintiff. All their Lordships can do on the present 
occasion is to say that Jumoona has not made out her right to have this adoption 
declared invalid, and they must humbly advise Her Majesty to affirm the judg- 
ment under appeal, and to dismiss this appeal with costs.’ 
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The llth February 1876. 


Present : 

Sir James W. Oolvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


Escheat — Escheat of Permanent Under-tenure — Trust or 
Charge on Escheated Estate , 
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Oil A ppcal from the High Court at Calcutta .* 

Ranee Sonet Kooer 
versus 

Mirza Himmut Bahadoor. 

Where a Hindoo father ereaied a mokurruree i enure within his zemindari in favor of his illegitimate 
dan^htcr by a Maiioinedan lady, and the lawful widows of the father sought to resume the tenure on 
the death of the illegitimate daughter without heirs: Held, that where there is a failure of heirs the 
Crown, by the genera! prerogative, will take the property by escheat, but will take it subject to any 
trusts or charges a ffei -.ting it : Held, also, that there is nothing in the nature of a mokurruree under- 
tenure, which might be sold or otherwise alienated, independently of the parent estate, to prevent the 
Crown from taking it subject to the rent reserved upon it by the zemindar. 

The question raised by this appeal, though short, is somewhat novel, and 
there appears to he little positive authority upon it. 

. ^ appears that Rajah Modenarain Singh, being a Hindoo zemindar, but 
having an illegitimate family by a Mahomedan lady domiciled in his house 
granted the mokurruree in question in the name of one of the infant daughters 
of that family, Shurfoonnissa Begum. The grant was clearly intended to create 
an absolute and hereditary mokurruree tenure, inasmuch as it contains the 
essential words t% generation to generation,” which in documents of that kind 
have always been considered to have that effect; and their Lordships do not find 
in the particular document any special terms which would distinguish it from a 
grant of an ordinary mokurruree istimraree tenure. It is clear on the evidence 
that Shurfoonnissa Begum died before her father, and not very long after the 
creation of the tenure; and further, that after her death, the father during his 
hie, and afterwards his widows, who, by the Hindoo law, are his heirs, continued 
to teceive the rent reserved from those in possession of the lands, the receipts for 
such rent being, with quo exception, taken in the name of Shurfoonnissa, the 
ougmai grantee, ami in that exceptional ease in the name of Burratee Begum, 
her mother. One of the questions raised by Ah*. Doyne is, what effect ought to 
he given to that reception of rent as a recognition of the tenure and an answer to 
the present claim to resume the lands included in it. 

I rom this receipt of rent after the death of Shurfoonnissa, which must have 
been well known in the family, an inference may undoubtedly bo drawn that the 
zemindar either originally intended to make the grant for the benefit generally of 
his illegitimate family, or after ^ the death of his daughter was willing that it 
should have that effect ; and it is difficult to suppose that the widows were not 
loi some time willing to act on some such view of the transaction. It is impossible, 
therefore, to treat the parties in possession as mere trespassers. The recognition 
ot then* interest by the receipt of rent from them would constitute some kind of 
tenancy requiring to be determined by notice or otherwise. Their Lordships 
however, are not prepared to say that this circumstance is of itself sufficient to 
defeat the claim of the plaintiff* in this suit. They think that the ground upon 
which the decision of the flijgh Court is to he supported, if supported at all, is 
a the plain tiff m the suit is not the person who, assuming the parties in 
mmsrnm to have no legal title, is entitled to recover the land by the destruction 
ot toe tenure. 1 hat, of course, raises the question which the High Court has 
Sf®’ Bame1 ^ whether, on the death of Shurfoonnissa without heirs, the 
° f fc ]\ e l < md revcrted t0 ih * origin al grantor, or whether the 
“ » hmhl bG taken to have escheated to the Crown. 

^ escheat to the Crown in the case of a vacant inheritance 

S \ UuH of Tke Ootlector of Masulipatam 

and Tmmta Narrmnapah, which is reported in the 8th volume of 

IB W. ‘kkislie, /*£, decided vn the 23rd May, 1871, reported in 





Moore ,s Reports, Indian Appeals, page 500,* In that ease the property in question 
was a zemindari. The last male zemindar had died, leaving a widow, who took 
a widows estate, and upon her death there were 310 heirs of her husband to 
inherit the zemindarh The zemindar was, however, a Brahmin ; and the point 
raised in the suit was that on that ground the estate was not subject to the Jaw of 
escheat This contention was founded on the text of Menu, which says, “ The 
property oi a Bralimana shall never be taken by the king; this is fixed law;” 
and also on a passage in Nareda, where it is said, “If there be no heir of a Brah- 
mana s wealth on his demise it must be given to a Bralimana, otherwise the king 
is tainted with sin. It seems to have been admitted in that ease that the 
British Government had at least the same rights that the ruling power would 
have had under the Hindoo law, the question being whether that limitation which 
the Hindoo law was said to impose on the right of the Hindoo Raja or King was 
to prevail against or fetter the rights of the Grown. Lord Justice Knight Brace, 
delivering the judgment of this Committee, said; — “It appears to their Lordships 
that, according to Hindoo law, the title of the king by escheat to the property of 
a Brahmin dying without heirs ought, as in any other case, to prevail against any 
claimant who cannot show a better title; and that the only question that arises 
upon the authorities is whether Brahminieal property so taken is in the hands of 
the king subject to a trust in favor of Brahmins ” And in a subsequent passage 
of the judgment he went on to sa\ T : — “Their Lordships, however, are not satisfied 
that the S udder Court was not in error when it treated the appellant’s claim as 
wholly and merely determinable by Hindoo law. They conceive that the title 
which he sets up may rest on grounds of general or universal law. The last 
owner of the property in question in this suit derived her title under an express 
grant from the Government to her husband, a Brahmin, whom she succeeded as 
henvss~ai~3aw. 3f upon her death there had been any heirs of her husband, 
those heirs must have been ascertained by the principles* of the Hindoo law ; but 
by season of the prevalence of a state of law m the mofussil, which renders the 
asceitaimnent of the heirs to take on the death of an owner of property- a question 
substantially dependent on the sf.atus of that owner. Thus the property beino* 
ongHially and remaining alienable might have passed by acts inter vivos in 
succession to British subject, to foreign European owner, to Armenian, to Jew, to 
Hindoo, to Mahomedan, to Pursue, or to any other person, whatever his race, 
religion or country. According to the law- administered by the Provincial Courts 

0 butisli India, on the death of any- owner being absolute owner, any question 
touching the inheritance from him of his property is determinable in a manner 
personal to the last owner. This system is made the rule for Hindoos and 
Mahomedm^ by positive regulation; in other cases it rests upon the course of 
judicial decisions. And the final conclusion of the Committee was this : — “Their 
Lordships’ opinion is in favor of the general right of the Crown to take by 
escheat the land of a Hindoo subject, though a Brahmin, dying without heirs : 
and they think that the claim of the appellant to the zemindar! in question 
(subject or not subject to a trust) ought to prevail, unless it has been absolutely, 
or to the extent of a valid and subsisting charge, defeated by the acts of the 
widow Lutehmedayamah m her lifetime. In the latter case the Government will 
ot course be entitled to the property, subject to the charge.” In a subsequent 
case relating to the same estate, and reported in the Ilth Moore’s I. A., n. 619 t 
the question was between the Collector, representing the Government, and a 
person claiming to have a valid and subsisting charge bv an act of the widow, a 
charge which the widow was competent to create ; and it was held that the 

f?° k t5 ' e eb»rsge, and the suit was dismissed, but without 

1 rejudice to the right oi the Collector, as representing the Crown, to redeem the 

, * fh:r aha 2 W. R. P. 0. 53 ; 1 Ruth. P. U. R. 417. 
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charge and recover the estate. The property, no doubt, in this case was a 
zemindari ; but the decision seems to establish the principle, that where there is 
a failure of heirs, the Crown, by the general prerogative, will take the property 
by escheat, but will take it subject to any trusts or charges affecting it. There 
therefore, seems to be nothing in the nature of the tenure which should prevent 
the Crown from so taking a mukurruree, subject to the payment of the rent 
reserved upon it. 

It has been argued, however, that this mokurruree, not being an inde- 
pendent zemindari, but being carved out of a zemindari, stands upon a peculiar 
looting, and that, upon the failure of heirs, the zemindar takes by right of rever- 
sion, or, if not strictly by right of reversion, that the tenure escheats to him as 
the superior lord, rather than to the Crown. The mokurruree was clearly an 
absolute interest. It was also an alienable interest. It might have been 
seized and sold, as Mr. Doyne has shown, under Act X of 1859, even in a 
suxt^ for rent. It could not have been forfeited, for the non-payment of rent • 
for in such a case the zemindar could only have caused it to be seized, put up for 
sale, and sold to the highest bidder. It is, therefore, property which, like that in 
the case above cited, might have passed to any purchaser, whatever his nationality 
or by whatever law he was to be governed. It cannot, their Lordships think be’ 
successfully argued that having so passed, the estate would have determined 
upon the death of Shurfoonnissa (supposing it had been sold in her lifetime! 
without hems ; tor the grant contains no provision for the lessee of the estate 
created m such event. There seems, therefore, to be no ground for saying that 
the lands have reverted m the proper sense of the term to the zemindar * and 
the omy question is, whether, on the failure of heirs of the last possessor ’he is 
escheat & tcmu ’ e ^^dinate to and carved out of his zemindari by 


Their Lordships are of opinion that there is no authority upon which the 
power of taking by escheat can lie attributed to the zemindar. The principles 
of English feudal law are clearly inapplicable to a Hindoo zemindar On the 
other hand, it is clear that, if the zemindar has not such a right, the general 
right of the Crown subsists, and must prevail. b 

On the whole, therefore, their Lordships think that the Ilio-h Court have 
come to a correct conclusion in holding that, supposing the parties in possession 
have nothing but their possession to depend upon (a question on which their 
Lordships give no opinion), the superior title, under which alone they can be 
ousted from possession of the lands, is not in the zemindar or Ms representatives 
hut in the Crown, they will, therefore, humbly advise Her Majesty to affirm 
the decree under appeal, and to dismiss this appeal with costs. 


The 10th March 1878. 

Present : 

8M»»os W. Colvile, Sir Barnes l’eacock. Sir Montague E. Smith 
. '■ ». and Bit* Robert P. Collier* * 

:■ Reformation of Ckur~J.lhmon~.Ryht 0 f Original Owner. ■ : 

On Apptd fnom^ the Migh Court of Judicature at Fort William m Bengal* 


>and G! °ver, J7., decided on tbe 17th April 1878. 



Rani Sarat Sundari Debya and another 
versus 

Soorjya Kant Acharjya and another. 



Where land re-forms by alluvion on a site capable of identification, the right of the owner of the 
original site to the chur is indisputable. 


In this case the respondents were plaintiffs* and they sought to recover from 
the appellants, who were defendants, possession of certain chur land thrown up by 
the river Jamoona, which we may take to be accurately described upon the Ameerfs 
map, and to be that which has been throughout the proceedings called a C.” The 
title which the plaintiffs sought to establish was that this land had, in consequence 
of the recession of the river Jamoona, and by gradual accretion, become part of the 
village of Juggutpoora, which forms part of his zemindarL 

The former history of the land appears to be this. Some time befox*e 1851 or 
1852, a certain chur, which the defendants say was upon the same site as the existing 
u 0,” was thrown up by the river. We may call this the original “ CL” Of the 
anterior history of the site there is not much evidence ; but it is certainly probable 
that the river, which seems to be of a peculiarly unruly character, had formerly 
diluviated the lands of the defendants, and that the original u 0 *’ was a re-formation 
upon what had previously been their land. But, however that may be, it is perfectly 
clear that in the thakbust proceedings of 1852 or 1853 this original u 0 ” was treated 
as the land of the defendants, and was designated Mouzah Soosooa. It further 
appears that these proceedings did not take place behind the back of those whom 
the present plaintiffs represent, but that there was an application and a proceeding 
before the Collector for the rectification of the boundary of this Mouzah Soosooa as 
at first demarcated. That proceeding is set forth at page 68 of the record ; and 
looking at it and at the map, their Lordships conceive that at that angle in the 
thakbust map of Mouzah Soosooa which lies between Nos. 35 and 37, the thakbust 
officers had originally included a certain small chur in the mouzah, and that upon an 
application to the Collector, both parties being present before him, the boundary was 
rectified by giving that small chur to Juggutpoora, and making the coloured river, 
as it now stands, form the eastern boundary of Mouzah Soosooa, from No. 35 
to No. 40. 

^ Now, can it be doubted that if this original u C ” had never been submerged 
again, the defendants would have had a perfectly good title to it as against the 
plaintiff, and probably as against all the world ? it, however, appears that the river 
after travelling to the east, travelled back again to the west, diluviating the original 
u 0,” and then dividing at one point into two channels, threw up the churs which 
are marked in the map as “ A” and “ B that some little time afterwards the existing 
u 0” appeared, that the defendants took possession of it, and have ever since been in 
possession. This must have taken place some time between 1861 and 1865 ; for in 
the latter year the defendants claimed w A ” and “ B,” treating them as an accretion 
to u 0,” but failed in that suit- There w r as at that time, as clearly appears from the 
final judgment of the High Court, a definite channel, though not the main channel 
of the river, between u 0 ” and “ A ” and “ B ” which formed the eastern boundary 
of«0” and the western boundary of a B,” The result of that suit was that “A” 
and B ” fell to Juggutpoora ; and nothing more was done till the year 1870, the 
defendants remaining in possession of a 0.” 

One point taken, by Mr. Bompas is that the defendants never acquired a per- 
manent title to the original “ 0 ; ” or at all events, that when that chur was again 
washed away fay the river, it foil into the domain of the Grown or State ; and there- 
fore that the defendants cannot claim the existing 0 ” m a re-formation ont their 
land ; but that the title to it must be determined by the law of gradual accretion. 
Their Lordships cannot accede to this argument. They conceive that if the existing 

” can be identified as a re-formation on the site of the original u 0” that was 
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demarcated as Mouzah Soosooa in 1852, the general law must prevail. It is well 
known that as to that general law there has been some doubt and confusion in the 
Courts of India ; and that notwithstanding the decision of this Board in the case of 
Mimmnut Imam Bandix. Hurgovind Ghose, Aih. Moore’s I. A.,* the Indian decisions 
have been conflicting upon this point,— the right principle having been laid down by 
a Full Bench of the High Court presided over bv Sir Barnes Peacock, although 
subsequently disaffirmed by another Full Bench of "the same Court. Until the law 
was finally set right by this Committee it cannot be said to have been well settled 
in the Courts of India, and there are traces of this uncertainty and confusion in the 
earlier proceedings set out in the present record. It is now, however, admitted 
that the case of Lopes v. Muddun Mohui Thakoor, 13th Moore’s I. A. p. 472, f 
and the subsequent decisions of this Board must govern the present question, so 
that even if the present defendants were plaintiffs in the cause, and could make out 
that the laud claimed was a re-formation upon land which belonged to them, thev 
would be entitled to recover it from a party in possession. 

A fortiori they are entitled to defend tlxeir possession against a party who sets 
up against them the law of gradual accretion. 

The case seems to have been very well tried in the Court of first instance, and 
the facts come out much more clearly 'than in these ehur cases they generally do. ’ The 
Ameen who made the local investigation came to the conclusion, upon grounds which 
appear to their Lordships to he satisfactory, that this new “ C ” was a re-formation 
upon the site of the original “ C ; ” and the Zillah Court, acting upon that, dismissed 
the suit, making a decree in tavor of the defendants. The cause then went to tho 
Mign Court, and that Court, throwing some discredit on the report of the Ameen 
came to the conclusion, that by gradual and imperceptible accretion, and by vii'tue 
of tho law relating to such accretion, “ C ” had become an adjunct to Juggixfpoora. 
Jo their Lordships it appears that nothing which is said in the 'judgment of the Hi off 
( om-t substantial ly a fleets t lie credit due to the report of the Ameen ; and they think 
that in eases of this kind it is always desirable, if possible, to give effect to tlie local 
investigation made by an experienced officer upon a view of tho place. One 
material finding of tho Ameen is this : lie was asked to sav “whether it was true 
that when the ohm-, now the kind in dispute, formed, there were deep and flowing 

of tho river Jumoona both on the east and west of it and he finds that whilo 
tiiero was deep water flowing on the east and west of the disputed land, the 
disputed land began to ionn, as lias been mentioned above. 

• /?, » 10 tw “ i;h of tkL. fiudmg it is difficult, if not impossible, to say that the exist- 

ing 4 C was an accretion, in the proper sense of the term, to (u B.” And on the 
other hand, the investigation of the Ameen, and the measurements which he made 
seem clearly to establish that the greater portion of the land in question has re-formed 
upon a site capable of being identified as the site of the Mouzah Soosooa, which was 
the subject of the thakbust proceedings in 1852. 

In theso uimunsianecs their Lordships think that the judgment of the Lower 
Court was the right judgment, and they must humbly advise Her Majesty to reverse 
,, e j 11 A 1 ' "j High Court, and in lien thereof to make an order dismissing 

the appeal to the Hxgh Court, with costs in that Court, and affirming the judgment 
of Hie Zillah Court, The appellants must also have the costs of this appeal. 


■; i >;* 7 W.E, P. C. (57 ; 1 Sntti. P. C. It. 2U8. 
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The 24 tli March 1870. ■ 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, and Sir Montague Smith. 

A doption — A uthoriiy to Adopt — Madras Laiu of Adoption . 

On Appeal from the High Court of Judicature at Madras . 

Sri Yirada Pratapa 
versus 

Sri Brozo Kishoro Patta Deo. 

Where the widow of a zemindar claimed her husband's estate on behalf of an adopted son, putting 
in a document authorizing her to adopt, whch was alleged to have been executed by her^ deceased 
husband ; and the rival claimant was a half-brother of the deceased, who would have inherited the 
estate but for the said document, but who was shown to have been on bad terms with the deceased 
(dming his lifetime) ; the Privy Council, dealing with the document as one that bore a genuine signa- 
ture, and was supported by antecedent probabilities, declared in favor of the plaintiff’s claim. 

Held, also, however, that though in Madras a Hindoo widow, not having her husband’s express 
permission, may, if duly authorised by Ms kindred, adopt a son to Mm, yet the permission must be 
given by some one within the undivided family and having a direct interest in the estate, and not by a 
distant relative. 

Rajah Adikonda Deo, the then holder of an impartible zemindary in the 
district of Ganjara, which in these proceedings is called sometimes Chinnakimidy, 
and sometimes Pratapagheri, died on the 23rd November 1868, He left no 
legitimate male issue, hut a widow, then enceinte , whom it will be convenient to 
designate by her title of Mahadevi. He had, however, several natural sons, one 
oi whom, Ramakrishna Deo, contrived, on the death of his father, to be invested 
by some of the retainers with the “ sadhi,” and asserted a claim to the zemindary 
on the ground that he was in fact legitimate, and had been designated by 
Adikonda as his successor in an urzi signed by him on the 19th November, 
and forwarded to the Collector, This claim has since been found to be ground- 
less, and may be treated as no longer existent. 

The appellant Raghunadha, who was a half-brother of the deceased zemindar, 
must now he taken to have been an undivided brother, and the person who, 
according to the ordinary law of succession, was entitled to the zemindary on the 
death of Adikonda without a legitimate son, either procreated or adopted. 

It is necessary, in order to explain some parts of the subsequent history of 
the case, to observe that the question of succession, when it first arose, was further 
complicated by the fact that the zemindary, though permanently settled, was one 
of those as to which it was then conceived that, owing to the omission to issue 
a permanent sunnud, the Government of Fort St. George had retained the right 
of nominating on the death of each successive holder his successor. The con- 
firmation by this Board of the decision of the High Court of Madras in the Maran- 

m case (see Law Reports, 1, Indian Appeals, p. 282)* has since established 
ere was no legal foundation for this pretension on the part of Government ; 
and it must now be taken to be settled law that the title to, the zemindary is to 
be determined by the ordinary law of succession in like cases. 

On the day after that of the death of Adikonda, i.c., on the 24th Novem- 
ber 1808, the Mahadevi addressed an urzi to the Collector (p. 143), in which she 
stated the death of her husband ; that the family was composed of women and 
children ; that she had then none legally entitled to the talook, but was three 
months gone with child ; and prayed to be entrusted with the care of this talook, 
Iri this document she made no mention of an authority to adopt, 

♦ n w, u m j % ftutfa. p. o. k m. 
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It is shown, however, beyond all question, by the Collector’s letter of the 
2nd December 1808, which is recited in the proceedings of the Board of Revenue 
at ]). 105 of the record, that before that date he had received a second urzi or 
letter from the Mahadevi, in which she had alleged that it was her husband’s 
express wish that, in the event of her having not a son, but a daughter she 
should adopt a son. And if the exhibit R. at p. 64 of the record be that second 
urzi, or a true copy of it, there can be no doubt that as early as the 26th Novem- 
ber 186b, the Mahadevi had asserted publicly that her husband had, on the 20th 
of that month, executed in her favor a written authority to adopt a son in the 
event which afterwards happened. The confusion which seems to have taken 
place in the Civil Court, with respect to the proof of exhibit R, has given rise to 
a controversy on its authenticity which will be afterwards considered. But 
whatever may have been the precise contents of the second urzi, it is unquestion- 
able that, as early as the 11th December, the Mahadevi presented a formal 
petition to the Government of Fort St. George, in which she stated that Adikonda 
before Jus death^ executed and gave to her a putrica or will containing words to 
this Gleet : ^ ou have now conceived; il you bring forth a male child, he will 

be a luyah to the talook ; in case of a female child, you are authorized to select a 
good child for the seat ; and that in several subsequent petitions and applica- 
tions she persistently put forward and relied upon a written authority to adopt 
executed by her husband. One of these, bearing date the 1 8th March 1869 
stated the date of the instrument to be the 20th November 1868 ; and in most 
of thorn she claimed to be heiress to the zeinindary in default of a legitimate son 
Tiatmal oi adopted, of her husband. Raghunadha seems on his side to have been 
also asserting Ins claim before the Government and the Revenue Authorities. 
r J 10 Government ot Fort St. George was as follows: — 

lho boaid ot Revenue, on the report of the Collector, had, on the 7th Janu- 
ary ] 80!), expressed it> opinion that Raghunadha had the best claim to the 
zeiiundary, provided the Mahadevi did not give birth to a sou; but that if she 
should have a son, that son ought to succeed. Thereupon Government, on the 
1st March ruled that a posthumous son would lie entitled to the inheritance, 
and directed the Collector to take such measures as he might think fit to 
ascertain whether the widow was really pregnant, and to verify the sex of the 
ehud when born. _ l o the widow s repeated applications it made answer that the 
claim to the zeinindary was under consideration. On the 11th July I860 the 
Mahadevi was delivered of a daughter, and on the 17th September in that year 
Government, m the exercise of its supposed power, and on the recommendation of 
Idle Collector, supported by the Board of Revenue, resolved (p. 143) to recognize 
Raghunadha, who had been reported by the Collector to be the undivided brother 
ot the deceased zemindar, as the successor to the Chinnakimidy estate ; thereby 
overruling the Mahadevi s claim to be heiress to her husband; and ignoring her 
asserted right ot adoption. ° 

Pending these proceedings there had been litigation between the Mahadevi 
and Raghunadha, touching the right to a certificate, under Act XXVII of 1860, 
for the collection of the debts due to the deceased zemindar. This was deter- 
fiTi'a 61 n ti°Pi C Mahadevi by the Civil Judge on the 31st March 1809. 

} 5uy Vision was reversed by the High Court 
Sifted? ^anted to Raghumullia, apparently on the general ground 
fclM* l|ie claim of an undivided brother was preferable to that of a widow, and 
no satisfactory proof of division. 

^ort time after the determination of the Government in his favor, 
ajwl the widow seem to have lived together in amity. She 
. consent, thts custody of the keys of the gout&<*hora& 
and other valuables that had beeju by, 
wed Raglmuadl^to receive thereout both : 

iii-U U* . .. : :i *' " . L . « ' ' /. • ! , : ; lit ; ? ■*. ; 


mkm ed, 
or 

the late 



( 265 ) 


jewels and cash for the purposes of his installation, which took place on the 1st 
February 1870. He again was in correspondence with the Collector in November 
touching the villages to be assigned to her for her maintenance (pp. 115 and 110) ; 
and speaks of their friendly relations, although in one of his letters he complains 
that Haribondha Surrnanto and two or three more wicked persons were “ making 
intrigues and giving evil advice.” But this state of amity, if it ever sincerely 
existed, was of brief duration. In the course of 1870 the parties again plunged 
into active litigation. In this suit, numbered 9 of that year, Raghunadha sought 
to recover from the Mahadevi the jewels and cash in the goutaghoros, greatly 
exaggerating their amount and value, as property to which he was entitled as 
zemindar. In her suit, No. 12 of 1870, she sought to recover from him the particular 
jewels and cash which had passed from her to him on the occasion of his installa- 
tion, alleging that he hail received them by way of loan on a promise to restore 
the former, and repay the latter. Her suit was ultimately dismissed on the 
ground that she had failed to establish, any such contract. In the other suit the 
material issues were whether Raghunadha was the undivided brother of Adikonda, 
or separate in estate from him; whether the Mahadevi, as widow of Adikonda, 
was entitled by rigid of succession, to the money and jewels left by him ; and if 
not, whether Adikonda had made to her at the time of his death a gift of them 
that was valid against Raghunadha, 

In this suit, the Civil Judge found that Raghunadha, the plaintiff, was the 
undivided brother of Adikonda, and that Adikonda, at the time of his death, did 
not make a gift to his wife of any part of the property then in dispute. He, 
found, however, in the first instance, upon the second issue, that the Mahadevi, 
as widow of Adikonda, was entitled to all the money and jewels left by him; pro- 
ceeding, apparently, on the ground that, inasmuch as each succeeding zemindar 
must be taken to have hold the estate by virtue of a new grant from Government, 
ho held it as self-acquired property; and consequently, that, on his death, his per- 
sonal assets would pass to his widow, to the exclusion of his brother. Before, 
however, a final decree had been drawn up in this suit, the Marangapury case 
was decided by tine High Court of Madras ; and the Judge thereupon granted a 
review of his decision. On that review, he found that the Mahadevi, as widow 
of the late zemindar, was not entitled to the money or jewels left by him ; and, 
finally, made a decree in favor of Raghunadha, but for an amount much less than 
that claimed by him. There was no appeal against the decrees in these suits. 
They decided as between the Mahadevi and Raghunadha that the status of the 
family was that of indivision ; and that Raghunadha being, in default of male 
issue of Adikonda entitled to the estate was entitled to the jewels and cash as 
appurtenant thereto. They have, however, little bearing on the questions now to 
be determined ; although some of the depositions taken in them have been relied 
upon as affecting the credibility of the testimony given by the same witnesses 
in the present suit. 

Pending these two suits of 1870, and on the 20th November in that year, the 
Mahadevi adopted the present respondent. He was the son of the zemindar of 
Piddakimidy, who is admitted to be a sapinda of Adikonda Deo, though separate 
in estate from him; both families being, as shown by the pedigree at p. 19, 
derived from a common ancestor, Purushottama Deo. Nor is the validity of the 
adoption impeached, except on the ground that the Mahadevi had not sufficient 
authority to make it. 

On the 15th December .1870, the respondent, by his adoptive mother and 
guardian, the Mahadevi, commenced bis suit for the recovery from Raghunadha, 
of the zemiodary and of all the property appurtenant thereto, with mesne profits. 
The defendant, Raghunadha, originally set up, by way of defence, that his title 
as zemindar appointed by Government could not be questioned. But it is now 
admitted that, since the decision of the Marangapury ease, this defence cannot 
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prevail; and that the onty questions to be deckled are, whether the exhibit Q. 
which is propounded as the written authority to adopt, of the 20th November 
IN 08, was, in fact, executed by Adikonda Deo, and, if not, whether the adoption 
is not, nevertheless, valid according to the law that prevails in the Presidency of 
Madras, as one made by a widow, without express authority from her husband, 
hut with sufficient sanction and consent on the part of her husband’s relatives. 

The Civil Judge decided both these questions against the respondent. He 
came to the conclusion, both from external and internal evidence, that the docu- 
ment was a forgery ; he was also of opinion that the requisite assent to an adop- 
tion, in the absence of an authority from the husband, was not given, and 
consequently that the adoption was not valid as against the defendant. The 
High . Court inclined to the opinion that Q was, in fact, executed by Adikonda, 
but did not go very much into the evidence for or against the document, being 
of opinion that, even if no express authority was given by Adikonda, the adoption 
by the widow, being made with the consent of one of his sapindas (the father of 
the child adopted), was valid by the law of Madras. 

Their Lordships propose to consider, first, whether Q was, in fact executed 
by Adikonda. 

# It h& s been strongly urged upon them that the judgments of the two 
Indian Courts, upon this question, though not concurrent, are not directly con- 
flicting, the High Court having omitted to find that the document is genuine, or 
fully to consider the evidence concerning it ; that, in this state of things, their 
Lordships cannot safely overrule the decision, upon a question depending mainly 
on the credibility of. conflicting witnesses, of a Judge of great local experience, 
who saw and examined those witnesses, and has expressed his conclusion in a 
judgment that demonstrates with what remarkable care and industry he tried the 
cause. 

Their Lordships are by no means insensible to the force of the general 
proposition involved in this argument. That force, however, seems to them 
to be somewhat diminished by particular circumstances in this case. They con- 
sider that. the voluminous judgment of the Civil Judge deserves the credit due to 
a most painstaking endeavor to arrive at the truth in a difficult case. But its 
excessive elaboration tends to impair its value by defeating the proper object of a 
judgment, which is to .support, by the most cogent reasons that suggest them- 
selves, the final conclusions at which the Judge has conscientiously arrived. This 
document records the fluctuations of the Judge’s mind from day to day in the 
course of an. exceptionally long trial; the effect, often temporary, upon him of a 
particular piece of evidence or argument of Counsel ; it subjects every witness to 
criticism more or less unfavorable ; and from this mass of often conflicting state- 
ments, it is not easy for a Court of Appeal to extract the precise grounds on 
which the final conclusion rests. 

Again, the Counsel for the respondent have strongly insisted on the objection 
to the authority of this judgment, which they founded upon the observations ot 
the learned' Judge in paragraph 62, etc. (p. 876). It must be admitted that the 
passage is ambiguous. If it means only that where a case has been manifestly 
< I'kov^d to be false (as, £//., if Q had been shown to be written on a stamp paper 
after Adikonda’s death), it is unnecessary to weigh general probabili- 
observation is a mere truism ; since it is obviously idle to enquire whether 
- a mm should do that which it has been demonstrated he never did. 

if it imports that the Judge refused to weigh the probabilities 
of he believed one set of witnesses rather than the other, it would 
support taken, «, that in forming his belief he had excluded from 
yftfofa -ought to have. entered into it. Their 'Lordships, 

. hrowav^, j y hole judgment* are of opinion. that, i^-wlbatever 
the %hf observation inie^stlpi%;he dhfc fail 



to consider tlie probabilities of the ease. Whether he gave clue weight to them 
will be afterwards considered. 

A more substantial objection to the judgment is that it does not dispose of 
the question as it was presented by the parties. The learned Judge was not 
content to find that Q was a forgery. By a careful examination and comparison 
of it with admitted signatures of Adikonda, he satisfied himself that the signature 
purporting to be that of Adikonda was itself forged. Yet the appellant (p. 255) 
had admitted that that signature and the sankhu and chakrun (the emblems on 
it) were of his brother’s handwriting; and the case made by him and his witnesses’ 
was that the forgery was effected by filling up, after Adikonda’s death, a blank 
paper, which had these genuine marks and signature upon it. Their Lordships 
agree with the Judges of the High Court in thinking that little weight ought to 
be given to a comparison of Oorya handwriting by an European J udge, however 
skilled and experienced, when opposed to the admissions of those who dispute the 
document. They feel bound, therefore, to assume, and that has been almost 
admitted in the argument addressed to them on the part of the appellant, that 
the signature of Adikonda upon Q is of his handwriting. It is obvious, however, 
that the erroneous conviction of the Civil Judge to the contrary may greatly have 
biased his estimate of the credibility of the plaintiffs story, and may have pre- 
vented him from duly weighing the improbabilities of that told by the defendant, 
which he did not adopt. The genuineness, therefore, of the signature of Adikonda 
is a circumstance which materially detracts from the general value and authority 
of the judgment of the Civil Judge; and their Lordships cannot but feel that 
they have to determine the question before them upon the evidence taken in the 
cause, without the assistance which they generally find in similar cases in the 
judgment of one or the other of the Indian Courts. 

That there is in this case a strong antecedent probability that Adikonda did 
authorize an adoption is incontestable. It does not rest upon mere presumption 
that on his death-bed he would desire to perform that general duty of imperfect 
obligation which prompts a childless Hindoo to supply the want of natural male 
issue by adoption. It is shown that the brothers, though legally undivided, were 
Hong on bad terms with each other. The strife began, as appears by the Collector’s 
letter at page 100, on the death of their father in 1JS35, when there was a dispute 
as to their succession to the zemindary, Raglmnadha claiming it as the eldest son 
of the then Mahadevi, though younger in years than Adikonda, who was bom of a 
wife of inferior rank. This controversy was determined by the then Government, 
in the exercise of its assumed power, in favor of Adikonda. The strife, however, 
was embittered by subsequent quarrels between the brothers, and by the desperate 
attempt of Raglmnadha as late as 1852 to oust his brother by proving him to be 
illegitimate. In these circumstances, whatever may have been the precise relation 
of the brothers during the later years of their joint lives, there is a high degree of* 
probability that Adikonda would desire to retain, by all means in his power, the 
zemindary in his own line; and would be unwilling to expose the wife, to whom 
kowas attached, to the chance of falling from the rank which even as adoptive 
mother of a reigning Rajah she would possess, to that of a widow entitled only to 
be maintained, however honorab^q by her brother-in-law. 

There being then this antecedent probability that he would execute some such 
document as that which bears his admitted signature, what is the direct evidence 
to show thai ho really did or did not execute it ? The witnesses, whose names are 
upon it, are Sumanio the Treasurer, Riva PuroUit, now the Dewan of Raglmnadha, 
but formerly the servant in the like capacity, first of Adikonda, and afterwards of 
the Madadevi, Balaji, the .scribe, and Damapattojosi the Pumhit. Of these the two 
former are the only subscribing witnesses in the strict sense of the term ; Balaji* 
signing only as the writer of the instrument ; and Damapattojosi, though named 
-.as a witness, not having signed at ail. Again, the only one of the four who 
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depones to the execution of the instrument is So man to* His story (page 215) is 
that on the 20th November (i.e., on a day between which and the day of the 
Rajah’s death two clear days intervened), at about S prohoros of the day (i.e., 
about 8 p.m.), the Rajah sent the peon Narayani to call in any respectable people 
(Lollolokho) that might be in the outer hall (Sodoro) ; that the peon returned 
with Siva Purohit, Damapattojosi, Bodhrosanto, Bhagirathipani and Balaji ; two 
other persons, viz., Boyiduorahu and Gouro Bondhari being already in the room 
when the order was given; that Balaji was then sent out to bring paper, pen, and 
ink; that on his return he wrote the authority to adopt under the Rajah’s dicta- 
tion, making first a draft and afterwards a fair copy ; that the list of witnesses which 
appear in BalajPs handwriting on it was also written at the Rajah’s dictation, first 
m the draft and then in the fair copy ; that the subscribing witnesses Siva Purohit 
and the witness himself then signed, Damapattojosi excusing himself, with the 
Rajah s consent, from signing, on the ground that he was an old man, and could 
not see ; that Balaji also wrote his name as the writer of the document; that the 
ajah himself traced the sankhu and cliakrun at the top and wrote his own signa- 
ture at the bottom of the document ; that they all wrote with the same pen dipped 
m the same ink-bottle ; that it took about 2 ghadyahs (RJ- hour) to complete the 
transaction ; and that afterwards and when about the same space of the day 
remained, the witness, by order of the Rajah, took the document to the 
Mahadevi, who, while it was being prepared, was in “the chapel,” being a room 
near that oi the Rajah, and put it on the threshold, the door being ajar. The 
witness also states that nearly two ghadyahs before this, and previously to the 
preparation of the document, he had taken to the Mahadevi by order of the Rajah 
the keys of the Treasury House, and had said to her, “The keys of the other 
treasury House were given you, now keep the keys of this Treasury and all the 
property therein. J 

11ns witness is directly contradicted by the throe other persons, whose names 
are upon Q, biva Purohit, Balaji, and Damapattojosi. Their testimony in this 
suit is to be found at pages 189 , 2 ( 59 , and 2<>7 of the Record. The account which 
j y 0 * the fabrication of Q, is the following: — About ten, or at most twelve, 
days alter the death of Adi konda, Sumanto brought to Baiaji a paper, having 
upon it Adi konda s signature, and the sankhu and chakrun, but otherwise blank! 
together with a draft, , and told him to fair-copy the draft upon the blank paper, 
riaiaji, according. to his own account, at first refused, but afterwards obeyed. The 
result was Q, as it now stands, with the exception of the signatures of the sub- 
scribmg witnesses. The paper in that state was given by Balaji to Sumanto, who 
took it to Siva I urohit for his signature. He swears that he refused to sign it, 
and domes that the signature upon it which purports to be his is of his hand- 
writ mg. 1 lie value of that denial will be presently considered. The paper was 
subsequently (i.e., about fourteen clays after Adikonda’s death) taken by Sumanto 
10 ^^S? a P a ^°J oa1 ' w ^o also swears he refused to sign it as witness. 

The question is which of these two stories is to be believed. The last their 
LordBhips thmk must be taken with the qualification that, notwithstanding the 
total of Siva Purohit, the disputed signature is of his handwriting. That it is 
so vras found bv the Civil Judge, and his finding does not depend on mere com- 
pattaon of handwriting. Its correctness seems to their Lordships to be placed 
f , L h ’ ! )a p S ’ in whiell > writing to Iswara Puttro 
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paragraph 54, page 320). Yet the credibility of this witness, however small, is 
nevertheless superior to that of Siva Purohit and Balajt Notwithstanding his 
demeanor he may have told what is substantially a true story ; whereas the others 
must either have been guilty of perjury in this suit, or have been conscious actors 
in an antecedent forgery. Damapattojosi is not open to this imputation, and is 
apparently a more respectable witness. All that the Judge says against him is, 
that “ he protested too much.” But there is a high degree of improbability in his 
story. 

The primdj facie improbability that there should exist any blank paper with 
the genuine signature of the deceased Rajah upon it is no doubt removed by the 
evidence of Binayaka (p. 263), and the production of the four blank papers 
similarly signed, which that witness sweats he discovered eighteen months 
before he gave his deposition (i&, early in 1870) in the late Rajah’s record-box. 
There is, however, no proof that at the time when Q is said to have been forged 
any such papers had been found ; and the subsequent discovery of them may have 
suggested the present answer to the plaintiff’s case. If, however, it be assumed 
that the supposed forgers had but one such paper in their hands ten days after 
the late Rajah’s death, it is obvious that such a paper was very precious ; and 
it is inconceivable that they would have inserted Damapattoj osi’s name in the 
list of witnesses until they were assured of his willingness to sign. If, again, they 
had then in their hands more than one such paper, they would naturally, on 
Damapattoj osi’s refusal to join in the conspiracy, have destroyed it, arid fabricated 
a similar instrument on which his name should not appear. The story then told 
by him is less probable than that told by the plaintiff’s witnesses in order to 
account for the non-signature of it by him ; for he is shown to be a person of weak 
sight, and not to have been in the habit of writing with a pen. All these three 
witnesses against the document are shown to be now more or less dependent upon 
the defendant ; and there is little, if any, other affirmative evidence in support of 
the defendant’s case. 

On the side of the plaintiff, however, there is a considerable amount of direct 
testimony in confirmation of that of Sumanto. 

Of the witnesses in this category, who are vouched by Sumanto as present 
when it was prepared and executed, are Boviduoralm, the native doctor ; and 
Gouro Bhondhari the barber; who are said to have been with the Rajah when, 
he sent the peon to call in the respectable people; Narayana Bisoyi the peon 
sent; and Bordhono Santo, and Bhaghirathipani, who were brought in with Siva 
Purohit, Damapattajosi, and Balaji. They generally confirm Sumanto’s account 
of the transaction. It is true that all are more or less discredited by the Civil 
Judge ; that the barber is not relied upon even by the respondent as worthy of 
credit ; and that the evidence of the peon, who says he was not continuously in 
the room, is of little value. But the others, particularly Bordono Santo, who was 
related by marriage to Adikonda, seem to be of respectable position, are persons 
who were not unlikely to be present ; and their statements, notwithstanding some 
slight discrepancies, in the main confirm Sumantota account of the transaction. 
In further corroboration of the plaintiffs ease his Counsel rely on the evidence of 
the Mahadevi and of Iswara Puttro. 

' ■ ' The latter is the vakeel, who, in 1868 and 1809, prosecuted the Mahadevi s claim 
before the Government at Madras. He seems to have been employed as a vakeel 
by Adikonda in his lifetime; and there is nothing to impeach his general respect- 
ability. His testimony is to the effect that having been sent for by the Rajah, on 
account of some pending suit, he was at the house after the execution of Q ; and 
that on the next day, that is, on the 2 1st November, the Rajah being then in full 
possession of his faculties, told him that he had the day before executed in the 
Mahadevi'a favor a written authority to 'adopt. This evidence does not justify 
^ the observation of the Civil Judge that f< it amounts to nothing,” since, if believed, 
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ii would establish a clear admission by the Rajah of his antecedent act. It is, 
however, open to the exception taken by Mr. Morton, viz., that it is but evidence 
of an oral admission, said to have been made by a deceased person, and as such, 
incapable of contradiction, and open to suspicion. His presence, moreover, at the 
place at the time in question is not sworn to by any other witness, and is not 
very satisfactorily accounted for. 

The evidence of the Mahadevi (p. 205) is to the effect that on the morning of 
the 20th November she was weeping over the Rajah, who was very ill; that he 
told her in the event of her not having a male child to adopt one, and promised 
to give a written authority for the purpose; that in the evening of that day, 
whilst she was sitting within her room with the door a little ajar, Sumanto brought 
a paper and left it on the threshold, saying it was the authority to adopt; that 
afterwards, and when the lamp was lighted, i.e., after sunset, she took the 
paper to the Rajah, nobody else being in the room ; that he took it from her and 
said, tf I have given you a written authority — you are pregnant. You will bring 
forth a male child, if not you will adopt/’ and then returned it to her, and that 
she afterwards kept it in her box. She identified Q as that paper. She 
further deposed that the key of the goutaghoro was brought to her by Sumanto 
before he brought the document; and afterwards, in answer to a question not 
given in the record, said, “ The keys and this written authority were given to me 
in the evening when there were two gbadies to sunset.” 

01 this witness the Civil Judge (p. *120) has recorded the following opinion 
** the lace oi her deposition, I see no reason to think her untruthful, but rather 
the contrary; and yet in 0. S. No. 9 of 1870 she put forward, and supported with 
much evidence, three assertions on important facts which have been declared false, 
or have been disbelieved, 3.: (1st) division between Adikonda and the defendant, 
it being admitted by her in this suit that they were undivided ; (2nd) an examina- 
tion of the treasuries showing that they contained but a small sum, with a view 
to reduce the amount recoverable by the plaintiff against her, if he should bo 
successful in that suit ; (‘3rd), the gift of the jewels and cash by Adikonda to her. 
And now she has put forward Q, which is certainly a forgery; she has supported 
it with mud) evidence;, she has sworn that Adikonda himself, in speaking to her, 
acknowledged it as his; and she has contradicted the story told by all her 
witnesses.” 


Of the objection to the Mahadevi’s credit, which the learned Judge founds 
upon Q, and the evidence given by her in support of its execution, it is enough to 
observe that be thereby begs the question ‘which he had to try, viz., whether it 
was a forgery or a genuine instrument. He would hardly have done this if he 
had not previously, and by comparison of handwriting, satisfied himself that the 
signature of Adikonda was itself forged. That this foregone conclusion, which 
must now be taken to be erroneous, must materially have affected bis general 
estimate of the credibility of the plaintiffs witnesses is therefore shown "by the 
passage just cited from his judgment. Nor do their Lordships attach much more 
"Weight to his oilier objections to this lady’s credit. They do not find any material 
contradiction between her statement in this suit and those of the other witnesses. 
^ undoubtedly a discrepancy as to the time when the key was delivered 
'which only Sumanto and the native doctor speak). Bub that the Mahadevi, 
4'gTO5%w°man examined from behind the purdah, should have made some con- 
fUrofL time that elapsed between the two acts of delivery does not, in their 
materially affect her credit. Again, her contention in the former 
BViw IWsbsmd and the defendant were undivided brothers, may, under the 

been raised bond fide. The fact which was found against her 
nave own personal knowledge, and it was one which before 
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versant with native 'suits, in India. On his side, Raghunadha grossly exagge- 
rated the amount and value of that property. Again, the alleged gift of the jewels 
and cash to her was no doubt found by the same learned Judge against her. 
There may have been no appeal against his decision (the adoption having then 
taken place), but it is obvious that the fact of that gift is again in issue in this 
suit, and that it was more or less determined in the other upon the view which 
this same Civil Judge then formed of the credibility of the plaintiff’s witnesses 
in this suit. There is, however, one circumstance connected with that suit of 
1870 which affects the credibility, not only of the Mahadevi, but of other witnesses 
for the plaintiff, and ought here to be considered. That circumstance is the date 
on which the gift was said to have taken place. The Mahadevi, in that as in ‘the 
present suit, deposed that she received the key and the written authority to adopt 
on the same clay. And this is the story now told by those of the witnesses who, 
in their depositions in the former suit, were silent on the authority to adopt. But 
the date assigned to the gift of the jewels throughout the suit of 1870 was “ two 
days ” before the Rajah’s death, which, in common parlance, would import, and 
seems to have been so understood, the 21st November. The date assigned to the 
transaction in this suit is a elate between which and that of the Rajah’s death two 
clear days intervened, i.e.> the 20th November. 

This circumstance would be almost fatal to the plaintiffs case as to Q if it 
were possible to suppose that that case had been got up after the evidence in the 
jewel suit was given. But the depositions in that suit were taken in December 
1870; and when it is shown beyond all doubt that the Mahadevi had at least 
as early as the 1 8th March 1800 (in her petition at page 70), stated the date 
of the alleged authority to be the 20th November; that the witnesses who 
impeach Q which bears that date, admit it to have been in existence ten days 
after the Rajah’s death, and say that Sumanto was the eoncoctor of the fraud ; it 
is impossible to suppose that Sumanto would ever have treated the authority to 
adopt as executed only on the 21st. Nor, indeed, is it easy to see why the gift of 
the jewels should have been represented to have taken place on that day. One of 
the issues contested in the cause was whether Adikonda was of sufficient mental 
capacity to make the gift; and the nearer to the time of his death the date of 
the gift was laid, the greater the difficulty of showing his capacity of making it. 
There may have been some strange confusion in the jewel suit as to the effect of 
the term “two days before his death,” and misapprehension as to the date to 
which the witnesses then meant to depose. Their Lordships are unable further to 
explain this discrepancy ; but for the reasons above given they do not think that 
it seriously affects the question now under consideration. 

Their Lordships desire next to say a few words about two documents of 
which much has been said in the argument before them. 

The first is E. E., at page 89 of the Record, Their Lordships are not inclined 
to adopt the statement of tlxe defendant, that he signed this security bond without 
a knowledge of its contents. They do not, however, attach much weight to the 
words, w as "soon as I, or my son, from my giving him in adoption, get possession 
of our zemindary,” as evidence in favor of the genuineness of Q; for the utmost 
that any inference to be fairly drawn therefrom would establish is, that in 
January 1809, the defendant know that the Mahadevi had asserted an authority 
to adopt (a circumstance which is otherwise probable) ; contemplated the possi- 
bility of the power being established and his son adopted under it ; and was 
■persuaded by Ins creditor to provide against such a contingency. Siva Purohit 
was at that time acting for the Mahadevi; and if Q. wore forged, the defendant 
would not then have had the knowledge which he says he subsequently acquired 
of the fabrication of the document. The most, then, that can be said of E. E. is 
; that it contradicts his statement, that he knew nothing of an alleged authority to 
( «&dopt until a later period. 
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The other document is R. It is dated the 26th November, and contains a 
distinct statement by the Mahadevi that her husband, on the 20th November, 
executed in her favor a written authority to adopt, to the effect of Q. It bears 
upon it the words (by whom written is not known), “ Received 1st December 
evening, by hand, foul copy.” The contention on the part of the defendant is 
that this document affords no legal proof of the contents of the second urzi, stated 
in the Collectors letter of the 2nd December to have been received by him from 
the Mahadevi ; and that the terms in which he refers to that urzi are consistent 
with the supposition that the Mahadevi then put forward only an oral authority to 
adopt — Q not having then been fabricated. What the Collector says on this point 
is : — “ In her second (letter) she adds that it was her husband’s express wish that, 
if she brings forth a son, such son should succeed; if a daughter, that she (the 
widow) should then adopt a son.” These terms are not necessarily inconsistent 
with those of R. All that can be said of them is that they do not state affirma- 
tively that she alleged her husband's wish to have been expressed in writing, or 
on a particular day. 

It is now admitted on both sides that R is not the original urzi ; that it is 
not an official copy of it, which, as such, would be receivable as evidence; and 
that if grounds had been laid for proving the contents of the missing urzi by 
secondary evidence, R has not been shown to be a true copy of it. Each side has 
imputed to the other foul play in respect of this document, but neither hypothesis 
is supported by proof or probable in itself. The proceedings afford some grounds 
for thinking that the original urzi,, as well as R, was produced from the Collec- 
torate, but it seems that, owing to a blunder or, as suggested, a fraud on the part 
of a vakeel, R was shown to the witnesses who were at first examined upon it as 
if it were the original, and that the original, if ever before the Court, has slipped 
out of the record. 

It is to be regretted that when the mistake was discovered, and the contest 
about this document arose, the Civil Judge did not further investigate, by enquiry 
at the Collectorate or otherwise, the history of R and ascertain what had become 
of the original urzi. Either party might have called on the Judge to do this, hut 
neither did so. It was suggested by Mr. Norton in his reply, that their Lord- 
ships might now see lit to direct such an enquiry. They do not, however, think 
that they would be justified in thus prolonging this litigation, inasmuch as they 
do not consider that a knowledge of the precise terms of the second urzi is 
essential to the determination of the issue before them. It is no doubt true that 
if the second urzi were in the terms of R the Mahadevi must have asserted the 


existence of a written authority to adopt bearing the same date and to the same 
effect as Q before the date at which Q is said by the defendant’s witnesses to 
have been fabricated. But tills circumstance, though it would throw considerable 
discredit on the defendant’s ease, would not conclusively disprove it; because it is 
possible that the document so said to exist might not have then actually come 
mto existence. Again, if the second urzi were only in the terms of the Collector's 
letter, it would not, as has before been observed, be inconsistent with the exist- 


ence of a written authority to adopt. Their Lordships will, therefore, deal with 
the questions before them on the assumption that the precise terms of the second 
■hrid 'have not been proved, and leave the plaintiff to bear the burden of having 
establish, that, before the 2nd December, the Mahadevi asserted that she 
authority of a particular date ; and the defendant to bear that of 
to show affirmatively that she then asserted only a parol authority, 
to consider the grave objections to the genuineness of Q, which 
the defendant have founded on the form and appearance 
of ... ■ ; - ; . / , . , 

Their LprShips--.have the original before them, and so far m thev eaa iucke 


m LprShips- have the original before them, and so far as. they can judge 
If say the plausible, ' The list of. witnesses ip 

: I. ■ hr ’ • : , ; ■ ■■ 



( 27a ) 


the handwriting of the writer of the instrument is unusual It is also unusual 
for the witnesses to sign before the executing party, and to write their signatures 
immediately above his. The form of the instrument might naturally be expected 
to be that of exhibit X. d. (p. 77), the translation submitted to Government by 
the Mahadevi’s vakeel with her petition of the 20th July 1809 ; and it has been 
contended on the part of the appellant that that exhibit was purposely so modi- 
fied in order to avoid the suspicions which a more literal translation of Q would 
have engendered. Lastly, it was contended that the appearance of the document 
is inconsistent with the evidence which represents that all the signatures were 
written at the same time, and with the same pen and the same ink ; the fine 
signature of Balaji being written after those of the subscribing witnesses. Their 
Lordships were certainly at first much impressed by the last objection. It is, how- 
ever, to be observed that after insisting on the impossibility of all the signatures 
being written with the same pen, the Zillah Judge, on the 2Gth November 1871 
(p. Jill), saw fit to record that, having just had to look again at Q., he thought it 
quite possible, though not very likely, that with the pen that made the last u ro ” 
of Sumauto’s signature Adikonda might write as well as his signature is written; 
and a good writer like Balaji might write as finely as his signature is written. 
Very different appearances may certainly be produced by the same pen and ink 
when used by different hands ; and this is more likely to happen with the coarse 
ink that is used by the natives of India. 

Again, as regards the objection founded on X. d., it is to be observed that it 
seems to be satisfactorily answered by the Judge himself at p. 818, who finds that 
X. d. is, in fact, the translation of a Tolcgu version of Q., taken down probably 
by a Tolegn man from the mouth of Iswara Puttro, there probably being few 
persons at Madras who could read or translate an Oorya document like Q. 

Of the list of witnesses, it is sufficient to say that it is difficult to see why it 
should have been inserted in Q., if it were not done by the order of the Rajah: 
The suggestion on the other side is that it was inserted in order to fill up the 
space above the Rajah's signature on the blank paper. But surely a forger would 
have had no difficulty in expanding the document so as to fill up the vacant 
space. Nor, as their Lordships have already remarked, is it likely that a forger 
would have inserted the name of Damapattojosi in that list until he had ascer- 
tained whether that person was willing to sign. 

Upon the whole, then, their Lordships dealing with this document as one 
which bears the genuine signature of Adikonda ; and as containing a disposition 
which he was likely to make ; and weighing the evidence and the probabilities in 
favor of the plaintiffs case, against the evidence and the probabilities in favor of 
the defendant's case, have, not without doubt or difficulty, come to the conclusion 
that the former so preponderates over the latter that they ought to pronounce in 
favor of Q., as a valid written authority to adopt executed by Adikonda on the 
20th November 1868. 

This finding is, of course, sufficient to dispose of the present appeal; and 
renders it unnecessary for their Lordships to consider whether, if it had been the 
other way, they could have affirmed the decree of the High Court upon the 
^ grounds, stated in the judgment of Mr. Justice Holloway,. The 1 great importance, 
however, of the subject induces them to make some observations upon it. 

That, according to the law prevalent in the Dravada country, which includes 
the district in which the Ohinnakimidy xemmdary is situate, a Hindoo widow, 
not having her husbands express permission, may, if duly authorized by his 
kindred , adopt a son to him, is a proposition which cannot now be controverted. 
The law lias been so settled by the decision of this Committee in the Ramn&d 
ease ; * and the principles ami authorities upon which it rests arc elaborately 
considered and reviewed both in the judgment of the Committee, “ 12 Moore, 
* /i W aim 10 W. It. V. C. 17 ; % Hulb. I\ 0. II. 135. 




18 



( 274 ) 


Indian Appeals, p. 209,” and in the judgment of Mr. Justice Holloway in the 
saine case, “ 2 Madras, H. C. R., page 200.” 

The two judgments, however, though agreeing in this general conclusion, 
which was all that was necessary for the determination of the cause, were by no 
means ad idem on several points, and notably on the nature of the authority 
required. J 

Mr. Justice Holloway intimated an opinion that, if the requirement of consent 
is more than a moral precept, the assent of any one of the husband’s sapindas 
would suffice. This Committee was far from adopting that broad proposition. 
It pointed out tliat on the question, who are the kinsmen whose assent will 
supply the want of a positive permission from the husband, the authorities are 
extremely vague ; that there exists a broad distinction between cases in which the 
deceased husband was a member of a joint and undivided Hindoo family ; and 
those m which, he being separated, the widow has taken his estate by riffiit of 
inheritance ; but that, even in the latter case, the assent of some person who 
stands to her m the relation of protector may be requisite. It is unnecessary to 
repeat at large this portion of their Lordships’ judgment on that occasion which 
is tojjc found at pages 441 to 443 of Mr. Moore’s Report. 

The question has since come before the “ Sudder Court of Travancore ’’ in 
the case reported in the “ Madras Jurist ” of February 1873 ; and before the Hiffii 
Court of Madras m the present case. In the Travancore ease the Court, though 
a foreign Court not bound by the decisions of this tribunal, in a judgment of remark- 
able ability and research, adopted the principles suggested' by this Committee 
as those which should govern the determination of the question in the case of an 
undivided family and ruled that the assent of certain separate dayadies of the 
deceased husband was not sufficient to validate an adoption by a widow, to which 
the husbands undivided brother ami the head of the undivided family had not 
assented In the present ease Mr. Justice Holloway, adverting to what was said 

^ Committee m the Ramnad ease, concerning an undivided family, observed 
Whether this he so or not, it has no application to the present case, in which the 
property is to be held in severalty, and not in coparcenary.” And he finally 
lorraulansea the following propositions ; — w J 

1. The adoption by the widow, with the assent of a sapinda, is a substitute 
ior the ac trial begetting by a sapinda. 

2. That the argument from analogy is in favor of the assent of one sapinda 

rather than move. 1 

action 5US assont is not to sn PP 1 3 r a capacity for rights, but a capacity for 

4. That proximity to the deceased with respect to rights of property is 

ffiifeateil ^ and ^ this were not so, the rule would be entirely 

5. That in the present case that capacity has been sufficiently supplied, as in 

the law which this assent of sapindas has superseded, a child begotten by this 
assenting sapinda would have been undoubtedly legitimate. J 

Ae law 6 ” L ° rcLshipS ca ™ wfc ado l )t these prepositions as a correct exposition of 

°^ e 7.V U , the fi J Ht P ,ace that they are ah wore or less founded on the 
Sft “at the law of adoption now prevalent in Madras is a substitute for 
nr n^ LftS? V 0 ]*? practice of raising up seed to a deceased Imsband by actual 
the limitations, if any, upon the power to adopt are to be 

« at p T tlCe \ ! n tho Ka,imad case (12 Moore, t A., 
IL stating their general conclusion, added the follow- 

fchat authority affords a foundation for 

the ilwitaM upon speculations touching the natural develop- 



' ( 275 ) 

merit of the Hindoo law, or upon analogies, real or supposed, between adoptions 
according to the Dattaca form, and the obsolete practice, with which that form 
of adoption co-existed, of raising up issue to the deceased husband by carnal 
intercourse with the widow. It may be admitted that the arguments founded on 
this supposed analogy are in some measure confirmed by passages in several of 
the ancient treatises above referred to, and in particular by the Dattaca Mimansa 
of Vidya Narainsamy, the author of the Madhavyan ; but as a ground for judicial 
decision these speculations are inadmissible, though as explanatory arguments to 
account for an actual practice they may be deserving of attention.” 

To these remarks of their predecessors their Lordships adhere. They desire 
further to observe that it is to their minds extremely doubtful whether the 
supposed analogy is sufficient to support Mr. Justice Holloway’s propositions in 
their integrity. The myth of Satyavaty referred to by Narainsamy, and most of 
the texts relating to the obsolete practice which are to be found collected in 
CJolebrook's Digest and elsewhere!, all imply an authority external to the widow 
as the justification of her act, an act repugnant to the general rule of asceticism 
and celibacy imposed upon Hindoo widows. Most of the texts speak expressly of 
the appointed ” kinsman. By whom appointed ? If we are to travel back 
beyond the Kali age, and speculate upon what then took place, we have no 
reasonable grounds for supposing that a Hindoo widow, desirous of raising up 
seed to her deceased husband, was cv« r at liberty to invite to her bed any sapinda, 
however remote, at her own discretion; and that his consent, of itself 4 , constituted 
a sufficient authorization of his act. 

Positive authority, then, does not do more than establish that, according to 
the law of Madras, which in this respect is something intermediate between the 
stricter law of Bengal and the wider law of Bombay, a widow, not having her 
husband’s permission, may adopt a son to him, if duly authorised by his kindred, 
If it were necessary, which in this case it is not, to decide the point, their Lord- 
ships would be unwilling to dissent from the principle recognized by the Travail- 
core case, viz., that the requisite authority is, in the case of an undivided family, 
to be sought within that family. The joint and undivided family Is the normal 
condition of Hindoo society. An undivided Hindoo family is ordinarily joint not 
only in estate, but in food and worship ; therefore not only the concerns of the 
joint property, but whatever relates to their commensality and their religious 
duties and observances,- must be regulated by its members, or by the manager to 
whom they have expressly or by implication delegated the task of regulation* 
The Hindoo wife upon her marriage passes into and becomes a member of that 
family. It is upon that family that, as a widow, she has her claim for mainte- 
nance. It is in that family that in the strict contemplation of law she ought to 
reside. It is In the members of that family that she must presumably find such 
councillors and protectors as the law makes requisite for her. There seem to be 
strong reasons against the conclusion that for such a purpose as that now under 
consideration she can at her will travel out of that undivided family, and obtain 
the authorization required from a separated and remote kinsman of her husband. 

Mr. Justice Holloway, however, not directly determining anything adversely 
to the principle affirmed in the Travaneore case, distinguishes the present on the 
ground that, although the family must be taken to be undivided, the particular 
property in to be held in severalty and not in coparcenary. It is not necessary 
for the determination of this appeal that their Lordships should decide whether 
this distinction can be supported, and they abstain from doing so. They may, 
however, observe that a distinction which is founded on the nature, of property 
seems to belong to the law of property, and to militate against the principle 
which Mr. Justice Holloway has himself strenuously insisted upon elsewhere 
(2 Madras, H. ( h fi, p. 220), viz*, that the validity of an adoption is to be 
determined' by spiritual rather than temporal considerations; that the substitu- 
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iion of a son of the deceased for spiritual reasons is the essence of the thing, 
and the consequent devolution of property a mere accessory to it. 

Their Lordships desire further to observe, that even if the distinction sug- 
gested were adopted, it would be necessary, in order to maintain the present 
adoption as one duly made without the permission of the husband, to go the 
full length of ruling that the assent of one separated and distant sapinda (and 
.that the natural father of the child taken in adoption) is an authority sufficient 
to validate the act. 


Mr. Justice Holloway, indeed, in one place treats Raghunadha as an assent- 
ing party to the exercise of the power to adopt, though not to the particular 
adoption. 

Their Lordships, however, are of opinion that even this general assent is not 
established by E. K, or by the other evidence in the cause. The parol testimony 
on this point is untrustworthy ; and E. E., taking it at its highest, is consistent 
with the supposition that Raghunadha then intended only to provide for the 
contingency of the Mahadevi’s establishing the authority to adopt, which she 
said she had derived from her husband, and exercising it in favor of his son* It 
must, therefore, be taken that the only sapinda of Adikonda, who is shown to 
have assented to this adoption, is the Rajah of Piddakimidy, the father of the 
adopted child ; and their Lordships have already intimated their grave doubts 
whether such assent would in any case have constituted a sufficient authority. 

In the present ease there is an additional reason against the sufficiency of 
such an assent. It is admitted on all hands that an authorization by some kins- 
man of the husband is required. To authorize an act implies the exercise of 
some discretion ■whether the act ought or ought not to be done. In the present 
case there is no trace of such an exercise of discretion. All we know is, that the 


Mahadevi, representing herself as having the written permission of her husband 
to adopt, asked the Ltajah of Piddakimidy to give her a son in adoption, and 
succeeded in getting one. Thei-e is nothing to show that the Rajah ever supposed 
that he was giving the authority to adopt, which a widow, not having her 
husband’s permission, would require. 

Their Lordships have deemed it right to make these remarks, though not 
essential to the determination of the present appeal, because this doctrine of the 
power of a widow, not having her husband’s express permission to adopt a son to 
him, which, before the decisions in the Ramnad case, had not assumed very 
definite proportions, has obviously an important bearing upon the law of pro- 
perty in the Presidency of Madras. It may be the duty of a Court of Justice 
administering the Hindoo law to consider the religious duty of adopting a son as 
the essential foundation of the law of adoption ; and the effect of an adoption 
upon the devolution of property as a mere legal consequence. But it is impos- 
sible not to see that there are grave social objections to making the succession of 
property, and it may be in the case of collateral succession, as in the present 
instance, the rights of parties in actual possession, dependent on the caprice of a 
woman, subject to all the pernicious influences which interested advisers are too 
apt in India to exert over women possessed of, or capable of exercising dominion 
property. It seems therefore to be the duty of the Courts to keep the 
power strictly within the limits which the law has assigned to it; and the pro- 
portions of Mr. Justice Holloway appear to their Lordships calculated unduly to 
entente those limits, 

. : Their lordships have further to observe that the decree, as it stands, makes 
the accountable for mesne profits from the time when he was placed 

in p<»#4i|p| jsy ,t)ie order of Government. That was about September 1869* At 
that time was,, in default of a son of Adikonda, natural or adopted, 

unquestionably tbq zemindary. The adoption took place , on. the '211th. 


November! 870/di^ 
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plaintiff. The plaint itself was filed on the loth December 1870, and there is no 
proof of a previous demand of possession. Their Lordships are of opinion that 
the account of mesne profits should run only from the commencement of the suit. 
They think that the decree, with that modification, ought to he affirmed, and they 
will humbly advise Her Majesty accordingly. But their judgment must bo 
understood to proceed on the establishment of Q as a genuine permission to adopt; 
and not upon the ground upon which the High Court principally relied. The 
costs of the appeal must follow the result. 


The 28th March 1876. „ * .pf 

Present : 

The Lord Chancellor, Lord Selborne, Sir James W. Col vile, Sir Barnes Peacock, 

Sir Montague Smith, and Sir Hubert P. Collier. 

Bhmmmggur Cession Case — Transfer of Jurisdiction— Cession of Territory — 
Legislation as to Sovereignty — Territorial Jurisdiction — Evidence AcL 

On A ppeal from the High Court of Judicature at Bombay . 

Damodl tar (i ordhan 
versus 

Garnish and others. 

Thu Thakoor of Bhownuggur having up to ISM held different portions of his estates in Kilt ty war 
under two different kinds of jurisdiction, by one of which he exercised high Civil and Criminal powers 
as an independent prince under the supervision of a Tolkien! Agency representing the British Govern- 
ment, while by the oilier he occupied the position of a subject in British territory; and the Government 
of India having resolved on removing the irritation felt by the Thakoor at this distinction, by trans- 
ferring the territory under British jurisdiction to the more immediate jurisdiction of the Thakoor, by 
an agreement under which, however, the transferred territories should revert to the jurisdiction of tko 
British Government in .the event, of any gross misconduct on the part of the Thakoor, of which mis** 
conduct the Government of Bombay was to be the Judge ; 

TI ELD, jtTsI 1 ?/, that, if such a transfer were valid, it would not amount to a cession of British ‘ 
territory to a native Btate, but would merely amount to a transfer of certain territories from ordinary 
British to a special local jurisdiction ; but, secondly* that the transfer in the present case, which was 
alleged to have been effected by sundry notifications in Government Gazettes, was not valid, because 
even such a transfer as was contemplated could not legally be effected without a Legislative Act, such 
as had not been passed in this case. Held, aLso, that as the Governor-General in Council is precluded 
from legislating directly as to the sovereignty or dominion of the Grown over any part of its territories 
in India, or as to the allegiance of British subjects, no Legislative Act, purporting to make a Govern- 
ment notification conclusive evidence of a cession of territory, could exclude a judicial enquiry as to 
the nature and lawfulness of any such alleged cession. Held, also, that the jurisdiction of the High 
Court over the territory in question was territorial, and would cease immediately on a valid cession. 

Sir Wm» V, liar court, Q.C., Mr, Fitzjamcs Stephen, Q.L% and 
Mr, Macngghten , for Appellant. 

* ’ Mr*, Forsyth, Q*G. } and Mr, J. I), Bell for Respondents. 

In this suit, ■which was instituted in the British Court of Gogo for the recovery 
or redemption of certain land situate in the village of Gangli, on the looting of 
mortgage, a decree for the plaintiff (whose representatives are the respondents 
here) was made by the Moonsiff of Logo, hut was reversed on appeal by the 
Assistant Judge of Ahmedabad. On a special appeal by the plaintiff to the High 
Court of Bombay, the ease was remanded to the Court of Abmedabad for re-trial.. 

Bo far, there was no question of the jurisdiction of these different Courts over 
the tend in controversy, as territorially situate within, their proper limits, and over 
m^tim to the suit as resident within the same limits. But in 1866, after the* 
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mnand by the High Court, the jurisdiction of all these Courts is alleged by the 
appellant to have ceased by reason of the cession by the British Government of 
certain territory, within which Gangli was included, to a native potentate, the 
Thakoor of Bhownuggur. A notification that the territory so alleged to have been 
ceded was removed, from and after the 1st February in that year, from the juris- 
diction cJ the Revenue, Civil, and Criminal Courts of the Bombay Presidency, 
appeared in the “ Bombay Government Gazette ” of the 29th January 18G6. The* 
District Judge of Ahmedabad proceeded, nevertheless, to rehear the appeal, and, 
on such rehearing, he restored the original judgment of the Moonsiff of Gogo in 
favor of the plaintiff. Thereupon the defendant brought another special appeal 
to the High Court of Bombay, alleging the notification in the Gazette of the 29th 
Jannaiy 188(>, as proof that the rehearing had been coram non judice ; but the 
High Court, on the 2nd^ December 1870, rejected this special appeal, holding that 
notification to he insufficient to show that the jurisdiction of the Court of Ahmedabad 
had ceased before the rehearing. On a peti tion, however, by the defendant for a 
review of that order, accompanied by some further documentary evidence, the 
High Court appears to have considered (Record, p. 191) that a transfer of lands 
from British territory to the jurisdiction of a native prince, by the authority of the 
°* * or India, might have been authorized by the Statute 21 and 
2^ \ ic., cap. 108, sec. 3 : and a review of the order of the 2nd December 1870 
was therefore directed. On the review, the Judges of the High Court held that 
it was bo vend the power of the British Crown, without the concurrence of the 
Imperial 1 arhainent, to make any cession of territory within the jurisdiction of 
any oi the British Courts in India, in time of peace, to a foreign power; and on 
that ground they made the order of the 24th March' 1873, now under appeal, con- 
firming their former order of the 2nd December 1870. The question, whether the 
law thus Jam down by the High Court of Bombay is correct, was fully and ably 
argued at tins bar m July last ; and their Lordships would have been prepared to 
express the opinion, which they might hare formed upon it, if, in the result of the 
case, it had become necessary to do so. But, having arrived at the conclusion that 
the pi esc nt appeal ought to fail, without reference to that question, they think it 
sufficient to shite, that they entertain such grave doubis (to sav no more) of the 
soundness of the general and abstract doeirine laid down by ‘the High Court of 
jonibay, as to bo unable to advise Pier .Majesty to rest lier decision on that, ground. 

Wore, however, the judgment rejecting the special appeal to the High Court 
ot Jiombay can be reversed, their Lordships must bo satisfied that there was, in 
tins case, an actual cession of territory, which had the effect, before the rehearino- 
y... ? , Dls !' ru ^' '^ Ut pp Ahmedabad, of depriving Gangli of the character of 
Lnbsb territory, and its inhabitants of the status and rights of British subjects, 
lliat question, considered as one of fact in this particular case, apart from the 
general constitutional question as to the power of the Crown to make a cession in 
any case, does not appear to have been so fully considered by the High Court of 
Bombay as tlieir Lordships think it deserved to be. It lias now (on the 17th 
February last) been the subject of a separate argument at. this Bar. 

Lio tacts, material to the determination of this question, may bo thus stated, 
here are m the 1 rovmce oi Ratty war one or more talooks, of large extent 
aua yalue, belonging to the Tliakoor of Bhownuggur, which (whether that Province 

V 3 r V g!irtlo , d as 11 ! ,art of Hor Majesty’s Dominions) have 
newWbroughtundi^tlm ordinary administration of the British Government 
m W lhakppr is also the proprietor of otlier large talooks {the town and 


port or Lfe^ugrgor and many other villages and places, Including GanffKLfonwI 
partot;tfe.;&trict» of Dundooku and Gogo, ' " ’ k h -- 


etc,, which. 


having 


\lL y ZTJeT^ W l m 01 liu ? U ' 10 1 ka i ! ,Kl U'Wb etc., which, having previously 
! me> the Poishwa to the British Government in 

nahte * J rf Tho territory so ceded was left, rill 1815, under 

aamQJI8tta ® l ® ; ‘ 8 >»** je&r it was brought, under the ordinary jurist 
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diction of the British Courts of the Bombay Presidency, and so remained until 
those proceedings in 1866, the effect of which is now in question. As to these 
latter estates, the Thakoor, and all his dependents residing thereon, were (beyond 
controversy) subject to British law and jurisdiction. 

Before 1802 the whole Province of Kattywar was divided between the Peishwa 
and the Guikowar, who claimed over it sovereign rights, chiefly consisting in the 
exaction of tribute. A small number of estates in the Province were held rent- 
free ; but for the greater part the Chieftains paid tribute, of the same character 
(so far as their Lordships can judge), as the land-revenue which is paid to the 
Government in British India ; and Mr. Aitchison, in a work of authority, referred 
to on both sides at the Bar (“ Treaties,” voh vi., p. 866), states, that the sovereignty 
of the country w T as understood by the Chiefs to reside in the power to which this 
tribute was paid. The rest of the rights of the Peishwa, in those parts of Kattywar 
which had not been transferred to the British Government by the Treaty of Bassein, 
were coded to Great Britain in 1817. 

With respect to the Guikowar (leaving out of consideration one or more talooks, 
of which that Prince is at the present day the direct proprietor), it appears that in 
1867 a settlement was made between the Guikowar and the Chiefs tributary to 
him, through the intervention, and under the guarantee, of the British Government; 
engagements being then taken for the payment of a fixed revenue by those Chiefs 
whoso estates were not held rent free. The amount of tribute then fixed for the 
Kattywar estates of the Thakoor of Bhownuggur, was Its. 74,000 ; and as it was 
thought expedient to consolidate the whole of the claims over all the Thakoor’s 
estates, an agreement was made, with, his consent, for the transfer of the revenue 
payable by him to the Guikowar for his Kattywar estates to the British Govern- 
ment, as part of the consideration for certain arrangements, which were at the same 
time made for the support of a contingent force. In J820, by a further agreement, 
the Guikowar engaged to send no troops into Kattywar, anti to make no demands 
upon the province, except through the British Government. Since that date, the 
supreme authority in Kattywar (as far as it had been previously vested in the 
Peishwa, or in the Guikowar), has been exercised solely by the British Govern- 
ment The tribute payable by the different Chiefs has been collected by the British 
authorities ; the Guikowar receiving from them the share of it, to which he is 
entitled according to the existing agreements. The tribute payable in 1871 by the 
Thakoor of Bhownuggur (in respect of the aggregate of Iris Kattywar estates, and 
of the estates included in the alleged cession of 1866), is stated in the “ Kattywar 
Local Calendar and Directory ” of that year, (a book referred to during the last 
argument, as containing correct information on public matters relating to the 
province), as amounting in the whole to Its. 154,917 per annum : of which 
Its, 128,060 were collected in right of, and retained by, the British Government ; 
Es. 8,999 were collected in right of, and paid over to, the Guikowar; and the sum 
of Its. 22,858 was a customary sub-tribute, paid, under the name of u Zortullubee,” 
to the Nawab of J oonaghur, one of the chiefs of the province, who appears formerly 
to have established some kind of superiority over the. rest. 

Their Lordships have now to refer to the judicial administration of Kattywar, 
Down to 1881, this appears to have been left, without any regular control, in the 
hands of tins Chiefs. But in that year (a ft Political Agency ” having been, esta- 
blished at Bajcote in 1820), the British Government constituted a Criminal Court 
of Justice in Kattywar, under the presidency of the Political Agent, with three or 
four Chiefs as Assessors, for the trial of capital crimes in the estates of Chiefs who 
were too weak to punish such offences, and of crimes committed by petty Chiefs 
upon one another, or otherwise than in the exercise of their recognised authority 
over their own dependents. Until 1853, every sentence passed by this Court was 
submitted to the Bombay Government for their approval (Aitchison, vol vi., 
jy §67.) In 1862, the whole of tins administration was re-organized. The Provide# 
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was i Ik-ii divide i into four districts (the eastern district including all the Talooks 
r 1 to t ■ H? c l oo oi Bho> nu^n r), in each of which were placed officers, 

cnlled 4<: Political Assistants/’ with other British Magistrates under them, all under 
the control of the Political Agent. The entire number of Kattvwar States, under 
separate Chiefs (largo and small), is 188 ; of whom 9 6 pay tribute to, or in right 
of. Hie British Government only ; 70 to, or in right of, the Guikowar only; and 
9 (of whom the Thakoor of JBliownuggur is one) to, or 'in right of, both Govern- 
ments (~ Kattvwar Directory/’ pp. 54-56). These Chiefs were, by the arrange- 
nu3nts made in 1802, distributed into seven different classes. To the first class 
(consisting oi four or five, of whom the Thakoor of Bbownuggur is one), unlimited 
criminal and civil jurisdiction, with the exception of criminal jurisdiction in certain 
cases over u British subjects ” (however that expression ought to he interpreted) 
was allowed. The jurisdiction of the second class (either originally, or by the effect 
o t a Circular Order afterwards issued, No. 14 of 1866), was substantially the same, 
lhe jurisdiction oi the four next classes was restricted, in criminal matters, to limited 
powers of fine and imprisonment ; and in civil matters, to the cognizance of suits 
oi limited amount ; the greatest powers (those of the Chiefs of the third class) 
being to imprison for seven years, to impose fines of Es. 10,000, and to decide civil 
suits ol Its. 20,000 value; while the sixth class coulcj only imprison for three 
months, impose fines of Ks.200, and deckle civil suits of' Ik 500 value. The 
seventh, oi lowest class oi all, was entirely deprived of all civil jurisdiction, but in 
criminal owes, might imprison for not more than fifteen days, and impose fines not 
exceeding as. 25. All other jurisdiction, both civil and criminal, throughout the 
}>rovmce beyond the limits of that allowed to the Chiefs, was reserved to the British 
Officers and Magistrates under the authority of the, Political Agent; and in 1871 
there was an establishment of thirty-one such Officers and Magistrates in the whole! 
(" Directory/’ pp. 520-527.) 

In 1864 two elaborate Codes oi Eeguhdions (based upon the Indian Penal 
and other Codes), were promulgated with the sanction of file Indian Government 
for the guidance of tlw British Judicial Officers and Magistrates in Kattvwar! 

( Directory, pp. 17b-253.j These Codes established, both in name and in sub- 
stance, regular and fully-organized Courts of Justice, with powers to execute 
wan ants and issue commissions throughout the Province, and to take security from 
suspected persons in the name oi* the Queen. (Articles 39, 55, and 154 of the 
Criminal, and Article 104 of the Civil Code). It may be added that, on the face of 
these Codes (especially by Article 10 of the Civil Code, which pointedly distinguishes 
the Chiefs of Kafciywar from u Sovereign Powers/’ and “ Independent Chiefs 
and by several later Circular Letters of the Political Agents (No. 11 of 1866, 
oi 186/, No. 11 of 1869, and that oi the 7th May 1868), the whole juris- 
diction exercised by the Chiefs of all the seven classes, is treated as conferred upon 
them by the British Government. 

J hese being the circumstances which their Lordships think material to a 

arrangements between the .Indian Government and 
the lhakoor of Bbownuggur, and of the steps taken to carry them Into effect, it 
bow becomes necessary to advert to those arrangements. It appears that the 
difference between the position of the Thakoor in bis Kattywar estates, in which 
7 ® to exercise his ancient powers, paying a fixed revenue, and his position 

!* hip British estates (including Iris two largest towns and his place of residence^ 
m which, since 1815 be hml 1— pLitish laws, was (in the' 

’ding to him.” With a view 


m which, smee 1815, he hud been subject to ordinary 
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the aspect of an agreement as to rent and other terms of tenure, rather than that 
of a treaty between the head of a Sovereign State and a Foreign or Independent 
Power, When the particular terms of this agreement are examined, they confirm 
that impression. 

By the 1st and 8th Articles, the Thakoor of Bhownuggur and the British 
Government reciprocally agreed io cancel, from and after the 1st May 1881, **' the 
lease of the villages of the Thakoor s hi looks in the disi riots of Dnndooka, Ran pore, 
and Gogo, which was executed in a.d. 1848,” and u instead thereof the Thakoor 
agreed to pay, for the whole of the villages enumerated in that lease, a fixed jumma 
of Rs. 52,000 yearly for ever,” which sum 66 shall not be in any way affected by 
the result of any action or other process brought by any party against the 
Thakoor’ s right of possession, in any part of the said talooks ; nor shall the said 
estates (excepting Bhownuggur, with Wudwa, Sehorc, and the fen villages thereof, 
about to be attached to Kattywar) be exempted on account of this payment from 
any general taxation, not coming under the head of land tax or rental, which 
Government may impose on their districts under the Regulations.” 

It appears, therefore, that, the ia.looks in Gogo, including Gangli, which were 
a about to be attached to Kattywar,” bad been included in the lease of 1848, which 
was then to be cancelled ; and that, although the Government did not reserve, as 
to those particular talooks, the same right of “ general taxation ” which they 
expressly reserved as to the residue of the Thakoor 's British estates, which were 
intended to continue subject to the Bombay Regulations, still tbo-e talooks were 
included in the estates in respect of which a fixed jumma of Rs. 5,200 was to bo 
paid in perpetuity by the Thakoor. 

By the 2nd Article, the Thakoor agreed (certain questions of account between 
himself and the British Government being thereby adjusted), a to pay up bis 
Kattywar tribute, (U\, the jumma for his Kattywar property, which had been fixed 
in perpetuity in 1807), yearly in full, according to settlement.” 

By the 3rd and 9th Articles it was reciprocally agreed, that the port dues 
and customs of the port of Bhownuggur should continue to bo collected at British 
rates, and by the British Government; but that, when collected, the whole net 
produce of the port dues, and three-fifths of the net produce of the customs (as 
u the share of the Thakoor”), should be paid over to the Thakoor by the Govern- 
ment, who were to retain, as “ the share of Government,” the other two-fifths of 
those customs. 

The town and port of Bhownuggur were part of the territory to which the 
7th Article (that directly bearing upon the present question) relates. That Article 
is in these words : — u Upon the above conditions Her Majesty's Government agree 
as follows : Government concede, as a favor, and not as a right, the transfer of 
Bhownuggur itself, with Wudwa, Sehore, and ten subordinate villages, from the 
district of Gogo, subject to the Regulations, to the Kattywar Political Agency. 

This Is not the language of cession. It is primd faek nothing more than an 
engagement for the transfer of the places mentioned (including Gangli), which 
were then, beyond question, British territory, from a Regulation Province, to an 
extraordinary jurisdiction. The oilier .Articles are consistent with this view. 

After the conclusion of Ibis agreement in 1800, a delay of some years followed 
before anything was done with a view to give effect to the provisions of the 7th 
Article; u owing (as Mr. Aitchison states, vol. vi, p. 374), to some doubts as to 
the precise status of Kattywar with respect to British laws.” In 1835, however, 
the Thakoor pressed for the completion of the arrangement. In the letter from the 
Secretary to the Government of India of the 31st May 1805, to the Acting Se- 
cretary of the Government of Bombay (printed at page 181 of the Record), the 
measure is described as u the contemplated transfer of the town of Bhownuggur, of 
the district of Sehore, and of the villages in Dnndooka and Gogo, to the super- 
vision, laws, and regulations of the Kattywar Political Agency.” By that letter 1 t 
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the Governor-General in Council authorized “ the contemplated arrangement ” 
being at once carried into effect, with the reservation, however, for which the 
Government of Bombay were directed carefully to provide, that, “in the event of 
gross misconduct on the part of the Thakoor (of which the Government of Bombay 
were to he the judges), these territories should revert.” A reason -was added for 
holding that “the projected transfer would have been legalized ” by the agreement 
of 18(>0; — viz., that “ Her Majesty's Secretary of State for India had decided that 
Kattywar was not British territory.” 

Their Lordships think that, if such an opinion had been expressed by the 
Secretary of State for India (of which no direct evidence is found in the papers 
before them), and if that opinion could be proved to be well founded, it would still 
not have the effect of converting a transfer of certain British territories from 
ordinary British jurisdiction “to the supervision, laws, and regulation of the 
Kattywar Political Agency,” into a cession of British territory to a Native State. 
Such a cession would be a transaction too important in its consequences, both to 
Great Britain and to subjects of the British Crown, to be established by any un- 
certain inference from equivocal acts. 

Their Lordships assume (though the precise language used does not seem to 
be quite apt for that purpose), that what was intended was to confer upon the 
Thakoor of Bhownnggur, within the “ transferred ” districts, as large a criminal 
and civil jurisdiction as that winch he exercised in his estates situate within the 
proper limits of the Kattywar Political Agency, subject only to the same supervision 
and control of the Kattywar Political Agent, to which he was subject in respect of 
those estates* 


But such a grant of jurisdiction (if the Government of India, or the Crown, 
without a Legislative Act, had been able to grant it), would not have deprived the 
Crown of its territorial rights over the u transferred ” districts, or the persons 
resident therein of their rights as British subjects. Whatever may have been the 
opinion of the Indian Government as to the effect of what was done (concerning 
■which their Lordships will only observe that the documents of 1870 and 1871, 
printed at pp. 18ft and 184 of the Be cord, take it for granted that a cession of 
territory to a native J8ia,to had been made, which is the point, to be determined), 
their Lordships 1 judgment must be founded, not on mere opinions, but on facts; 
and they find, in point of fact, that, there was no cession of territory in this case, 
unless it can be deemed to have been made by the agreement of 18(>0, or by the 
notification in the Bombay Government Gaze tie of the 2Utk January 1 8 fid (issued 
no doubt in obedience to the directions of the Indian Government, contained in the 
letter of the 31st May 1805) ; which merely declared, that “ in accordance with the 
Convention, eta” (/.<?., with the agreement of 1800), the villages in question were, 
“from and after the 1st February 1800, removed from the jurisdiction of the 
revenue, civil, and criminal Courts of the Bombay Presidency, and transferred to 
the supervision of the Political Agency in Kattywar, on the same conditions as to 
jurisdiction as the villages of the Talooka of the Thakoor of Bhowmiggur heretofore 
in that province.” (Becord, p, 170.) 

Their Lordships agree in the reasons given by the Judges of the High Court 
of Bombay, on the 2nd December 1870, for holding this notification insufficient for 
the purpose intended ; and they are unable to find, in any of the other documents 
' afterwards submitted to that Court on the application for a review, any good reason 
ft>r : tbe tubsOquont departure of the High Court from that opinion, so far as to 
admit a; feiriew* The second notification of the 4th January 1873, which appeared 
iE'th^ if liklSto Gazette ” after this review had been ordered, also loft the case $uh- 
it' stood before. Thai notification was merely to the effect that 




i|if ^.owunggur/" remains (as it mm before) a proper subject 
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for judicial enquiry. What was attempted was, in their Lordships’ judgment, 
neither more nor less than a rearrangement of jurisdictions within British territory, 
by the exclusion of a certain district from the Regulations and Codes in force in 
the Bombay Presidency, and from the jurisdiction of all the High Courts, with a 
view to the establishment therein of a native jurisdiction, under British supervision 
and control. But this could not he done without a Legislative Act, which, in this 
case, was never passed. By the Imperial Statute, 3rd and 4th Win. IV, cap. 85, 
s. 43, a general power of legislation (with certain exceptions not material for this 
purpose), was given to the Governor-General in Council as to (among other things) 
a all Courts of Justice, whether established by His Majesty’s charters or otherwise, 
and the jurisdiction thereof.” This power is, in substance, continued by 24 and 
25 Viet cap. 57, s. 22, though the particular clause of the former statute is repealed. 
By the 24th and 25th Viet., cap. 104, s. 9, the High Courts of the several Presi- 
dencies were established, with such jurisdiction as Her Majesty should, bv Her 
Letters Patent, confer upon them ; and, under the same statute, each of those 
Courts was also to have and to exercise, u save as by Her Majesty’s Letters Patent 
might be otherwise directed, and subjeci to the Legislative powers, in relation to 
the matters aforesaid, of the Governor-General in Council,” all jurisdiction, power, 
and authority previously vested in any of the East. India Company’s Courts within 
the same Presidency, which were abolished by that Act. It is unnecessary to refer 
to later enactments, which only modified these provisions, in a way not affecting 
the present ease. The jurisdiction, therefore, of the Courts of the Bombay Presi- 
dency over Gangli rested, in 1855, upon British Statutes; and could not he taken 
away or altered (as long as Gangli remained British territory), so as to substitute 
for it any native or other extraordinary jurisdiction, except, by legislation, in the 
manner contemplated by those Statutes. 

Upon two subordinate points in this ww their Lordships think it right, to add 
that, they agree with the view taken by the High Court, of Bombay, 

Nothing, in their judgment, turns in this ease upon the Indian Evidence Act 
of 1872, s. 113. The Governor-General in Council being precluded by the Act; 
21 and 25 Viet, cap. 67, s. 22, from legislating directly as to the sovereignty or 
dominion of the Crown over any part of its territories in India, or as to the alle- 
giance of British subjects, could not, by any Legislative Act, purporting to make 
a Notification in a Government Gazette conclusive evidence of a cession of territory, 
exclude enquiry as to the nature and lawfulness of that, cession. And with respect 
to the competency of the Courts of the Bombay Presidency to proceed with the 
suit between these parties, if Gangli had. by any valid cession, ceased to be British 
territory, their Lordships agree with the High Court that the foundation of the 
jurisdiction of those Courts over the subject-matter of this suit, and the parties 
thereto, was territorial, and that it could no longer be exercised (whatever might 
be the stage or condition of the litigation at the time) after such a valid cession 
had been made. 

Their Lordships will humbly advise Her Majesty to dismiss the appeal 
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The (ifcli May 1S7G. 

Present ; 

Sir James 0 civile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Hubert P. Collier. 


Vendor ami Purchaser — Baiamee — Cause of Action, 

On Appeal from the High Court of Judicature at Fort William in Bengal A' 

Bislieswari Debya 
versus 

Govind Persad Tewari and others. 

here a foibala was entered into with the plaintiff by a Hindoo widow as vendor, and was perfectly 
consistent with her being bcnanurdar, and perfectly consistent with the allegations in the plaint that 
her sons caused her to enter into it on their behalf, they being the real owners, they being the real 
vendors, and they being the persons who actually received the purchase-money, which in a given event 
was to be ret turned : * 

HkU), upon the plaint and the allegations found in it. that the plaintiff had disclosed what might 
be a cause of action against the sons a-; well as the mother, and was entitled to an adjudication of the 
question, whether the contract was realty entered into b\ the mother as the aeent and on behalf of the 
sons and by their authority, or whether the plaintiff, knowing the facts, had elected to treat the mother 
as the sole contracting party. 


TJUis was a suit to recover, by virtue of a covenant in the nature of a warranty of 
title, tlie consideration money paid by the plaintiff under a kobala . The facts of the 
ease are set out sufficiently in tin*, judgment of the Judicial Committee, as well as in 
the judgment oi the High Court which had been appealed from. The question in 
appeal was whether the deed had been executed by a Hindoo widow as the owner, 
or as agent and on behalf of her sons, and whether the sons could be joined as 
defendants. 

Mr, Come, (h (A, and Mr, Bell for the Appellant, 

Mr, Forsf/ih , Q, (A, and Mr, I)ogne for the Kespon dents. 

The judgment of the Judicial Committee was as follows 
Their Lordships think, differing from the opinion of the High Court, that there 
ought to be a remand of the whole cause, and against all the defendants, for trial to 
the Civil Judge. ^ Both the Courts below have given judgment upon the plaint, and 
the instrument of sale referred to in the plaint, without any evidence having been 
gone into. The Civil Judge was of opinion that upon these documents no cause of 
action was shown against any of the defendants. Tlie High Court thought he was 
wrong in that view so far as regards one of the defendants, the fourth, but held that 
there was no cause of action against the first, second, and third defendants, who are 
the sons of the fourth. 


The facts which appear upon the allegations in the plaint are to this effect, that 
the three first defendants, with a brother who has since died, purchased a property 
mlkil lot diagram, a putnee mehal in pergunnah Khond Gliose, from Nand Kishoro 
Pass, the former Moment of the Hajgunge Akhra ; that having failed to pay the 
rent to the zemindar, lot diagram was sold, and was first purchased for Its. 22,000 
Y the three sons, the three first defendants, as sehaits of Iswar Gopal Jeo Thakoor; 
tmf suls^uentiy they presented a petition praying that the name of their mother, 
Champa Koeniari, the defendant No. 4, might be inserted as purchaser in the place 
or their, ..nances,, and that the Collector, in compliance with their petition, entered her 
name as the purchaser. But the plaint states the consideration money was paid out 
oi the fundi nfi defendants, the sons. Then the plaint goes 'on to allege the sale 
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to the plaintiff, which it states in this way : a Subsequently on their being* desirous 
of selling the aforesaid lot diagram, I consented to purchase it, as they (defendants 
Nos. 1 to 3) were at that time indebted to me in a considerable amount, and agreed 
to allow a deduction in the consideration money in part satisfaction of their debt 
referred to ; accordingly ” — then comes what is really the most material allegation 
in the plaint — ^ on the 9th of Assar 1 27b they caused a kohaia to be executed by the 
auction purchaser, Le., defendant No. 4, for a consideration of lis. 22/200, and the 
defendants Nos. 1 to 3, being the real owners, became witnesses to the dead.” The 
plaint then refers to a stipulation, for the breach of which the action is brought, 
which will be referred to presently. It then goes on to show how the consideration 
money was arranged. u A sum of its. 12,972 was deducted both on account of 
principal and interest, in part satisfaction of the debt which the defendants Nos. 1 
to 3 owed to me on the bonds they had executed in my favor ; and one of the 
bonds was returned to them ; its. 3,950 was deducted in part liquidation of the 
money they owed me on mortgage of certain personalties which, in proportion to 
i ho said payment, they took back, and the balance, ie., Its. 5,577-8, they have 
received in (currency) notes and in ready money.” The three sons received the 
whole of the consideration, they wore released from large debts, and received the 
balance in money. This is the mo.de in which the contract is stated. The contract 
of sale itself* is set out at page 11 of the Record, and no doubt it appears to be 
a contract entered into by the mother (Champa) with the pbunhTF. But that is 
perfectly consistent with her being boncunfedav, and perfectly consistent with all the 
allegations in the plaint, that, the sons caused her to enter into it on their behalf, 
they being the real vendors, and they being the persons who actually received the 
purchase-money, which in a given event was to be returned. 

The action is brought, for a breach of this pro\ibion in the instrument of sale : 
“ If any one making any objection to the sale by me. of the, said meltai give you 
trouble in anyway, then I will put matters straight. If I fail to do so 1 will return 
the consideration money. If 1 do not return it you will realise it by means of a 
suit” — that clause providing that in (he event of disturbance, and the matter not 
being put straight, the purchase-money should be refunded. The breach alleged in 
the plaint is that after the plaintiff had held possession of the melial as the proprietor 
thereof, u The Collector of Burdwan, whom flic High Court appointed in the month 
of* Kartick 1277 as the receiver of the estates belonging to the Raj gunge Akkra, 
ousted me in his capacity of receiver from the above mchal, when I made an appli- 
cation to the High Court, seeking to have the estate released ; but the High Court 
disallowed my prayer, whereupon I wished the defendants cither to release the estate 
or refund the consideration money as stipulated in the kohaia. They said that they 
•would have the matter settled, but have neglected to do so.” 

The Civil Judge upon this plaint, and upon this instrument of sale, held that 
there was no cause of action against anybody, apparently on the ground that this 
stipulation in the bill of sale was not intended to provide against a general defect of 
title, but only against objections arising from the personal status of the henmmedar , 
the mother, as a Hindoo widow. The High Court thought this view was erroneous, 
and their Lordships entirely agree wiih the High Court in the opinion that there is 
a question to he tried, viz., whether there lias been the ouster and disturbance 
alleged, and whether under the circumstances they constitute a breach of the 
contract* This is a question depending on the evidence, and the High Court pro- 
perly remanded the cause to the Civil Judge to try it. But, having made this 
remand, they decided that the contract was one which bound the mother only, and 
that the sons not bring bound by it, the suit ought to stand dismissed against them. 

Their Lordships have some difficulty in perceiving the exact grounds upon 
which the High Court have come to this conclusion. Mr* Justice Markbv seems to 
admit that there may bo circumstances under which the real parties may bo bound, 
although the contract is entered into nominally with the bmameedar. But ho,' says : 
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is contended before ns that because Champa Koomari was 
n bemimda7\ that therefore all the covenants which she made 


only what is 
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action are binding upon the true owners of the property. But no authority for that 
very general proposition is produced before us, and I certainly do not feel inclined 
or authorised to lay down any such proposition/ 5 Their Lordships agree with Mr. 
Justice Markby that no such general proposition can be laid down. The question 
in all these cases is with whom the contract was made. Cases may be supposed 
where the contract may be intended to be made, and may be, in fact, made with the 
nominal party only ; but, on the other hand, there may be cases where the contract 
is with the real parties, and probably in the greater number it will be found that the 
contract is so made ; and when persons are interested on the one side in the estate, 
and on the other in the money to be received for the estate, the parties who are so 
beneficially interested on either side are those between whom it may be expected 
that the contract would actually be. Mr. Justice Markby says at the end of his 
judgment, Whether the male defendants would have been liable had the plaintiffs 
case been that their names were not disclosed in the transaction, although they were 
the real vendors, it is not necessary to determine. I think it must be taken upon 
this plaint that, ihe plaintiff, knowing the circumstances, has elected to deal with the 
jemalo defendant on the fooling that she is the owner” Their Lordships think that 
16 Earned Judge has taken a mistaken view of the plaint, because, so far from its 
appearing ‘upon i the plaint (whatever may hereafter appear upon the evidence), that 
; ic plaintiff had elected to (leal with the female defendant, the allegations all point 
in other wav ; the allegations are that the sons caused the contract to be made, and 
tie p amt throughout treats the mother as the mere instrument, and the sons as the 
parties entering into the contract. 

Ihe question, therefore, io be tried on this point will be, whether this contract 
was really entered into by the mother as flic agent and on behalf of the three sons 
a f. JjJL , lr iwriiority. It it should appear from all the circumstances that the 
p audit!., knowing the facts, really did elect io treat the mother as the sole contract- 
ing party^then the plaintiff will fail. 

Mr. Forsyth in his argument contended that although it xmght be true that the 
mother was the agent m making the sale, she must be deemed to be the principal in 
entering mi o this particular instrument. Their Lordships think that upon the face 
of r Ins plaint there is no foundation tor such a distinction. This is not a case where 
an authority is given to an agent to sell, and the agent exceeds his authority by 
entering into a particular stipulation ; because’ not only is it averred in the plaint 
(ot course that is to he proved) that the sons caused their mother to sell this 
property, but also that they assented to ihe instrument of sale by becoming attesting 
w i nesses to it. It that should turn Cut to be the case when the evidence is given, 
r would appear mat they authorised not only the sale itself, hut a sale in the very 
terms or .the kolmta which the mother executed. 

_ Their Lordships give no opinion whatever on the case hpon the merits. They 
// f a y n ° “ or< :‘ ^n diis, that upon the plaint and the allegations found in it, 
toy think that the plaintiff has disclosed what may be a cause of action against all 
tte defendants. Whether or not she proves her case at the trial is a totally different 
question, upon winch no opinion cun now be given. 

^horofore, their Lordships will humbly advise Her Majesty to 

b<! deCr g,d/ k i W Oo,,rt varied, by ordering that the cause bo 
rsumrKted .as. against all the defendants. 

nw , JfS'y^^P 9 “• n ?. rt ;?®. on A Ul0 0J, dinai*y rule as to costs should, not 
prevail m %s ease. Ihe plamtiff will, therefore, have the costs of this appeal and 
of the to .the^High Court; and their Lordships will direct that the costs of ' 

I yf? istrar > and that these costs and the costs of ihe 
appeal to the :he the plaintiffs cost in the cause in ant eveht • 
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The IBtli May 1S7fi. 

Present : 

Sir James W. 0 civile, Sir Montague E. Smith, and Sir Robert P. Collier. 

Mahomedan Law — Inheritance — IP/// — Gift — Onus Prohamli — Devise lo Pious 

Uses — -Consent of Heirs — Legithnary — Marriage— Acknowledgment of Son— 

Presumption . 

On Appeal from the High Court of Judicature at Fort William in Bengali* 

Khujooroonissa 

versus 

Mussanmt Roushan Johan. 

The policy of the Mahomedan law appears to be to prevent a testator from interfering by will 
with the course of the devolution of property according to law among his heirs, although he may give a 
specified port ion, such as a third, to a stranger. Hut a ladder of property may, to a certain extent, 
defeat the policy of the law by giving in his lifetime the whole, or any part of his property to one of his 
sons, provided he complies with certain forms, the otutx of proving which clearly is upon those who seek 
to set up a proceeding of this sort. 

According to Mahomedan law, a mere deed of gift without consideration is invalid, unless accom- 
panied by a delivery of the thing given, as far as it is capable of delivery, or a seisin on the part of the 
donee. 

In order to make a deed of gift for a consideration valid, two conditions must concur (!) an actual 
payment of the consideration, on the part of the donee; and (2) a bona jute intention on the part of 
the donor to divest himself in present i of the property and to confer it upon the donee. The adequacy 
of the consideration is immaterial. 

A devise, to pious uses which was in such vague terms as to confer the beneficial interest on the 
executor, was held to be in contravention of the Mahomedan law ami invalid without the consent of 
the heirs. 

The acknowledgment by the father and by the whole family of the legitimacy of a son was held to 
raise some presumption of the marriage of his mother, 

A sufficiently lull history of this case is set out in the judgment of the Judicial 
Committee. 

Mr. Cowie , Q.Cl, and Mr. Bell for Appellant. 

Mr. Leith , Q, Cl, and Mr. Boyne for Respondent, 

Sir James Colvile delivered the judgment of the Judicial Committee as 
follows : — 

This case, which fills a great mass of printed papers and has occupied much 
time, finally resolves itself into a few points not attended with any very great diffi- 
culty. In order to make those points intelligible a short history of the whole case 
appears to be necessary. Rajah Deetlar Ilossein died in 1841, possessed of half of 
the large zemindary of Soorjapore. He left five sons and five daughters. According 
to the contention of the one side he left five widows ; according to the contention of 
the other side he left one wife and four concubines. Enayut Ilossein, his oldest son, 
possessed himself of all the property of the deceased Rajah by virtue of two docu- 
ments which he set up, and which will have to bo referred to subsequently, one being 
a deed of gift as it is called, and the' other a will, both dated the 18th November 1889, 
about two years before the death of the Rajah. 

The first document purported to convey to Enayut one-third of the zemindary. 
The will may be shortly described as giving to Enayut H ossein a third of what 
remained, burdened with a trust of a somewhat indefinite character for pious uses, 
but with a bequest of the residue alter those pious uses had been satisfied to the 
beneficial use of Enayut himself. Enayut was put into possession of the whole of 
the landed property, and it was directed that the other children were not to be 

* Ob appeal from Urn judgment of Kemp and Seton Karr, /*/., hi lingular Appeals 15$: and 173 
of l86J>y dated Oth January 1S66; 5 W. II. 4. 
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enabled io soil or dispose ot tlicir shares in any way. Enayut was to pay them 
cartam annuities, which ho docs not, appear to have “done, and it was only' of Hie 
personal property that a division was directed in accordance with the Malmmedmi 
law. iJy virf.no of those documents Enayut took possession of the property of his 
father, and appears to have reduced the other members of the family to a “state of 
poverty. He struggled for some time to obtain mutation of names, in pursuance of 
these documents, ihe mutation was opposed by other members of the family but 
was finally obtained in 1644 upon Enayut giving security. After that time some 
abortive suits were instituted by different members of the family in forma pauperis- 
hut die first proceeding necessary to notice at all at length, is" a suit instituted by 
fvhoofmnissa, who was the widow ot hi uzeeroodeen, the third son of Rajah Deedur 
Hossem, m 16o_2 as guardian and protector oflier infant daughter Roushun Jehan 
(the present plaintiff), to set aside both the deed and the will and to obtain possession 
on behalf of her daughter of a 14-anna share (the daughter’s share) of the property 

ou her own°behalf. * t0 haV<5 als ° a suit for the other two Innas 

i Q'K^ Ju ?T? Ult , ca . n ? e io be boai ) d b °f° r e Mr. Loch, who was the Judge at Puraeah in 
18 )5. His decision was to the effect that both the documents, the deed and the 
will, were m fact executed by the Rajah Deodar; that the deed was valid, but that 
fhe will was invalid because it had not obtained the consent of the heirs other than 
Enayut, which according to his view of the will was necessary bv the Mahomcdan 
Lnv. Enayut Hossem appealed against that decision, and Khoobunissa would have 
had an undoubted right to her cross appeal but for what subsequently transpired 
l ending this suit, winch was decided in Hon, Enayut Hussein had instituted a cross 
.mt against khoobunissa for the purpose of carrying into effect an alleged eom- 

1 TTnW 0 ™!n 1° Sa,d ; S ! ,° T !l P ar ^' ]l(! illl< -^"g she laid received some 

Us. 01,i)( H! and had executed a document, compromising the suit in his favor This 

1 W v!tl ISSU °n WOr ° rflisi ‘ tl ,, l ,otl it, and this caro came on for trial in August 
18o(>, lather more than a year after the other decision. But on (he doth Ammst of 
that year, a compromise, which in some respects may he undoubtedly culled a real 
compromise, was come to. khoobunissa then filed a document.,' in which she 
declared that she would not any longer contest fhe questions between her and 
jne jut Hossem; that she had received certain money from him and agreed alto- 
gether to ms terms, and in, that document there was a statement that her daughter 
oushun Jehan assented to this compromise. Rouslmn Jehan was also represented 
as a party to the transaction, and as asserting herself to lie of age. That com- 
promise was given effect to by Mr. Loch ; it was also given e fleet hi by fhe Sudder 
} C!w;m,1 .y Adawhit, Court, which dismissed the appeal and gave a decree in the 
terms of it m December 1856. 

Roushun Jehan, the present plaintiff, in 185!) married 8yud Ahmed IW a 
member of t ie other branch of the family, who possessed the half of the nergunnah 
boojapore other than that which was held by Dee Jar Ilossehi; and in I860 she filed 
Muifc, in which she asserted that she was no party to, and had no knowledge of, the 
compromise between Enayut and her mother, and that it. was effected by fraud and 

° n F 1( i 1>art 0l ' I’® 111 t!lcin - P r: kVed that that compromise might be 
set aside, and she prayed m substance for a review of the judgment of Mr. Loch, so 

irtS hf^r^u b f‘ S , b .° r de ulm thm ‘ rariJ,,;r iho first to a share 

fStSiif J* A ? er fl -° m - h f brot ! Uir E(3ot) iIt,ss,;5n ' ^ho had died before him; 
“ t diar0 m %® hi , « ' l T' godmother, Bibee Loodhun, whom she 

a oi De<J ' ,slr ^ossein. 81 io thirdly claimed that there 

“ e w rl^ z< l" und , ar y Property a portion which Enayut Hossan had 
miSalS 0 k t ar<l ,bo It,ma > in r,iS P° ct oftbo right of his 

Arse W * 3t Jli T^ 88 wo3J )lt on<! ® to dismiss this of the 

thhJl X?\ mw ,leniod on *0 Of Enayut that he recovered 




she 
recot#' 



(•289 ) 


This suit appears to hove been deplorably dealt with in the inferior Courts of 
India. It name first before Mr. Beaufort, who framed a curtain number of issues, 
and proceeded as far as deciding the issues in bar. Then it name before Mr. Birch, 
■who upset all that Mr. Beaufort had done, and dismissed the suit. nhogdher in a 
summary manner, on the ground that the cause of action was not stated with sniff- 
eient pre bsion. The High Court set this mistake right by' remanding the cause to 
be re-tried; whereupon it came before Mr. ftimson, who had succeeded Mr. Birch, 
Mr. Simson, who seems to have very imperfectly apprehended the nature of the suit, 
framed an issue, which by no means decided it, anti after his trial (if it can be so 
(‘filled) of the case, it came before the High Court again, and was again remanded. 
This occurred in January or February when a very careful and luminous 

judgment was given by the Chief Justice Sir Barnes Peacock and another member 
of the Court, which it is now necessary more particularly to refer to. The High 
Court, after stating that the ease had not been properly tried or even apprehended, 
remanded it for the following issues to be tried, in addition to the one laid down In- 
Mr. Simson, which vas as to the validity of the deed, u 1. Was lice plaintiff of age 
according to the Mahomedan Law, independently of Reg. XXVI of 171)3, at 
the time when the alleged compromise was effected? 2. Did the plaintiff* execute 
the documents which purport io have been executed by Iter, or any, and which of 
them ? 3. If so, was she induced to execute the same by means of fraud or misre- 
presentation? 4, Was the compromise a lair one and beneficial to the plaintiff? 
f>. Did the plaintiff receive any portion of ilm money alleged to have been paid by- 
the defendant, or any portion of the profits of the potneo talook ? 0, Did the 

plaintiff's mother, Khoobunissa, receive the money-? 7. Were all, or any and which 
of the receipts, alleged by the defendant in his written statement to have been 
executed by the plaintiff, executed by- her? 8. Was tin* decree in tlm Zillah 
Court of Purneah of iho 30th August ISJfi, establishing the receipt for the 
Its. 31,400, obtained by fraud or misrepresentation ? tb Was the decree of the 
iSudder Court of the 10th December Ibofn founded on tlie alleged compromise, 
obtained by fraud or misrepresentation? 10. If not, was it binding on the plaintiff 
as carrying out an arrangement beneficial to her, which her mother, as her 
guardian, was competent io enter into ?” The High Court proceed to say, u These 
are the issues which we consider necessary for a proper determination of the 
plaintiffs right to set aside the decree of I la* Fudder Court. It appears to us that 
this appeal is in the nature of a bill for a review of judgment, and therefore when 
the deem* is set aside by virtue of a regular suit, tile same rights will arise ns if the 
Court upon review of judgment had set aside its own decree/' Then they go on to 
say: u The above issues will apply of course to the plaintiffs claim only- so far as 
affects that portion of Deodar Hussein* s property- which was the subject of the 
former suit, but they do not apply to the shares which belonged to her uncle and 
her grandmother, or to the share of the property recovered by the defendant by the 
decree of the Privy Council. These are wholly distinct matters from that, at issue 
before Mr. Loch, and therefore as to them we think it proper to lay- down the 
following issues to be tried by the Judge.” Then come six more issues: ik 1. Did 
the father of the plaintiff survive hot* unde Edoo Hussein, and is the plaintiff 
entitled to recover any and what portion of the share, if any-, of her unde Edoo 
Hussein, of the (Hale of the plaint iff"’ s late grand fall ter, Rajah Deedar H ossein ? 
2. Did Edoo H ossein receive the allowance given by his father's will, or assent to 
the will? 3. Did the plaintiff's grandmother, Mussamut Bibee hoodlum, alias 
Haemah, succeed to any, and what, portion ‘of the estate of Rajah Deodar Hussein ? 
4. Did Bibee Hoodlum hike, the allowance m alleged in the deimlanPs wriUen 
statement? 5. Is the plaintiff entitled io recover any, mid what, portion of Bibee 
LoodhuiTs share, if any, of Rajah Deodar Hussein’s estate ? b. Is the plaintiff 
entitled to recover any. and what, portion of the one-anna eight-gamin share of the- 
* 2-ttti February I8G4 m' Sutherland's J{o|>urW fur Htfl, p. 83, 
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zemimlary of Soorjapore, recovered by tlie dcieudaut under decree of the Privy 
Loaned, dated the llih July 1859 ?” 

All the first ten issues which related to the validity of the compromise in the 
suit which was heard before Mr. Loch, and came before -the Sadder Dewanny 
Adavriut, were decided by the Judge, Mr. Muspratt, before whom this case came on 
its remand, in favor of the plaintiff. With respect to the latter issues, the learned 
Judge found against the plaintiff upon the question of Edoo Hossein surviving his 
brother Nuzeeroodeen, her father, and ho found against her on the question of her 
right to succeed to any portion of the property of her grandmother, Bibee Loodhun. 
The case came on appeal before the High Court, who" gave a very elaborate judg- 
ment in January. 1866.* The High Court agree with the learned Judge of tlie 
Zillali Court in his finding on all the ten issues relating to the compromise} and 
there being two concurrent findings upon these issues, which are questions of fact, 
their Lordships are by no means disposed to disturb them. Indeed, it has scarcely 
been argued that, giving effect to the rule on this subject, they should be disturbed. 

Hie High Omni nest came to the conclusion, that tlie compromise bein°* set 
aside, owing to fraud and collusion on the. part of Enavut Hossein Enavut 
Hoss ein's right of appeal against Mr. Loch’s judgment was not revived, whereas 
!he right of appeal on the part of the plaintiff Boushun Jehan was revived. From 
that finding their Lordships differ. It appears to them that the effect of setting 
aside the compromise was to remit both parties to their original rights, and that if 
the plaintiff is to be allowed to he heard to. appeal against so much of the decision of 
iJr. Loch aa is against her, Enayut Hossein ought to be heard to appeal umtinst so 
much of the decision as is against him. The High Court further aifirm tlumlecision 
of Mi. Loci) oil uio subject ot tlie will, which was in favor of the plaintiff, hut they 
reverse his decision so far as it concerns flic deed which was agaiiwt her. ' Further 
they reverse the decision of Mr. Muspratt upon the two qum*Mons of the right of the 
plaintiff to^ succeed »o Ldoo Hussein, and of her right to succeed to her grand- 
mother. The case, therefore, reduces itself to four questions,— first, the validity of 
the deed ; secondly, the validity of the will ; thirdly, the survivorship between Edoo 
and Nuzeeroodeen ; and, fourthly, tlie plaintiff s right to succeed to her grand- 
mother. " ” 


Hie policy of the Mahomedan law appears to be to prevent a, testator inter- 
fering by will with the course of the devolution of property according to law union o* 
his heirs, although he may give a specified portion, as much as a third, to a strung 
But it also appears that a holder of property may, to a certain extent, defeat the 
policy of the law by giving in his lifetime tlie whole or any part of his property to 
one of his sons, provided he complies with certain forms. It is incumbent, however 
upon those who seek, to set up a proceeding of this sort to show very clearly that 
the forms oi the Mahomedan law, whereby its policy is defeated, have been com- 
plied with, I here is no question oi (he execution by Rajah Deodar Hossein of this 
.deed giving one-third to h is son Enavut on tlie 10th November 1839. The deed 
was either do use English expressions — a deed of gilt simply, or a deed of gift for 
*• consideration. If it was simply a deed of gift without consideration, it was invalid 
r accompanied by a delivery of the thing given, as for as that thing U capable 
m delivery, or m other words, by what is termed in the hocks a seisin on the part of 
In their Lordships judgment there was no delivery of this kind. Even 
*Wmm that although the estate was under attachment, a sufficient seisin in it 
the donor which he could Impart to the donee, still it appears by the 
^ r ^ ? J * s ^Mod'as trustworthy on botli sides, that in point 

Hossein remained in receipt of the rents and profits of the 
Therefore if the deed wore a mere deed of gift ftw was 
^e^ion which was necessary to give it, effect br'M4hm^n 
: , ? touched upon, though not mmh 
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the doctrine of Mahometan law relating to a confusion of gifts'* applied, appears 
not to arise, as there was no delivery of possession. 

But it was contended that this was a deed of gift for a consideration, and 
therefore that the delivery of possession was not necessary. But it was conceded 
that in order to make the deed valid in this view of the case, two conditions at all 
events must concur, viz., an actual payment of the consideration on the part of the 
donee, and a bond fide intention on the part of the donor to divest himself in premiii 
of the property, and to confer it upon the donee. Undoubtedly, the adequacy of the 
consideration is not the question. A consideration may be perfectly valid which is 
wholly inadequate in amount when compared with the thing given. Some of the 
cases’ have gone so far as to say that even a gift of a ring may be a sufficient 
consideration ; but whatever its amount it must be actually and bond fide paid. 

Upon the subject of consideration there is the evidence of Mr. Perry, who was 
present at the time of the execution of the document; who says that/ the Rajah 
admitted that at some previous time lie bad received the consideration. There 'is 
the evidence of Enayut Hussein himself, who speaks to having paid the considera- 
tion, although he does not condescend to any particulars, and there is the evidence of 

* one or two other witnesses, who speak of the consideration being given at the time 
of the execution, which appears scarcely reconcilable with the evidence of Mr, Perry. 
But the whole transaction must bo looked to. Mr. Perry speaks, as far as Ins 
knowledge is concerned, of the deed remaining in the possession of Rajah Deodar 
H ossein, although no doubt there is some evidence to the opposite effect. But it is 
certain that no proceeding was taken for obtaining mutation of names for more 
than 12 months after the execution of the deed. A petition was presented on the 
Ifith March 1841, purporting to be on the part of the Rajah, and requesting a 
mutation of names, and there was another by Enayut on the 3rd May of that year. 
But, on the 19th dune of that year, the Rajah Deodar presented a petition altogether 
repudiating the transaction, declaring that he had received no consideration money 
whatever, that it was not intended that any transfer should take pln.ee until after his 
death, and praying that the mutation of names should not be effected. On being 
questioned what his real wishes were, he still persisted in declaring his wish that 
Enayut should not be substituted for him in the books of the collectors to. It is 
true that on the 19th November 1841 a petition w r as laid before the Collector, pur- 
porting to come from Deodar Hossein, in which be set up the transaction, declaring 
that he had received the consideration money, and desiring that the name of his son 
should be entered; but that was several days after he was dead, lie died on the 
15th, The petition was dated on the 14th, received on the 19th, and the Collector 
very properly declined to act upon it. Xo evidence was given as to the stale of i he 
Rajah, when he executed this petition, so shortly before his death (if indeed he did 
execute It), although Rajah Enayut Herein, and Heera Ball, the mookldar who 
was concerned in it, either of whom cuiild probably have given information on the 
subject, were not examined as witnesses in the cause. 

Taking Into consideration all these circumstances, their Lordships have come 
to the conclusion, that the transaction set up on behalf of the defendants was not a 
real one, that no real consideration passed, that there was no intention on the part 
of the Rajah to part with the properly at once to Ms son, but that both father and 
son were endeavoring to evade the Mahomodari law, by representing that to be a 
present transfer of property which was intended only to operate after the father’s 
death. Their Lordships therefore agree with the High (Jourt in their view of the 
effect of the deed. 

The next question arises as to the will. It was found as a tact by Mr. Loch 
that the heirs had not consented, to this will : and with that finding their Lordships 
lure satisfied. But it was argued by Mr, Uowie, first, that the will did not require 

• , confirmation ; secondly, that at all events m much of it as gave onc-fchird to Bpayut 

Jjesseiu for pious uses was not in contravention of Mahometan law, and 'was- 
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therefore valid without confirmation. The effect of the will is. in the first place, to 
declare Enavut Hossein the executor and representative of Deedar and to direct 
him to look after the zeminchiry, and so forth. Then follows this passage : a I divide 
the remaining two-thirds now under my possession, nninterfered and unconcerned 
by any one else, into three portions. One portion to be laid out as the executor 
may think proper for the testator’s welfare hereafter, by charity and pilgrimage, 
and keep tip the family usage, namely, the expenses of the mosque and tazeeadaree 
of the sacred martyrs, and for the comfort of the travellers, the surplus amount to be 
appropriated by himself the executor. 5 * Then it goes on to say, from the other two- 
thirds “he shall keep everyone by his good conduct and affection contented and 
satisfied. It is also necessary for all persons having rights, heirs, and friends 
connected with me to obey the said executor and consider him my representative.” 
Then further: “None of the heirs have power to sell or divide the landed property 
mentioned in the will.” This will, in its general scope, appears to* their Lordships 
to be in contravention of Mahomedan law. With respect to the limited conten- 
tion, that it may he supported with respect to the devise of the one-third share, it 
appears further to their Lordships that that devise, considering the vague character 
of it, and that the beneficial interest is left to Enavut Hossein after he has devoted 
what he may deem sufficient to certain indefinite pious uses, is in reality an attempt 
to give, under cover of a religious bequest, an interest in one-third to Enavut 
Hossein, in contravention of Mahomedan law. 

The survivorship between Edoo and Nuzeeroodeen is a, question made by no 
means dear on either side. Mr. Muspratt appears to have decided it almost, if not 
entirely, upon the ground that Enavut Hossein put in certain proceedings in forma 
put/per in, the petition jo sue and otlier documents, purporting; to have boon executed 
by bit i oo in 1845. If he did then execute them, undoubtedly he had survived his 
brother, who died in January or February 1844. There appears to have been oral 
evidence on both sides ; on the one side, that Edoo lived until 1845, on the other 
that he died some time in 1843, a few months before his brother. The judgment 
of the High Court appears to be in effect that after a very careful consideration of 
these documents, after directing various searches for the originals, of which attested 
copies were produced, which searches proved fruitless, they have come to the con- 
clusion that these documents are not genuine. Their Lordships do not feel that 
sufficient proof is laid before them to satisfy them that the High Court were wrong 
in that decision. These documents being rejected as fabricated, the Court say in 
substance that they credit the testimony of th<3 plaintiff rather than that of" the 
defendant, who had shown himself capable of fabricating documents, and that they 
do not in this question believe witnesses who on other parts of the case had not 
been believed* 


Under these circumstances, whatever might have been their Lordships’ view 
if the case had come before them as a tribunal of first instance, they do not think 
that sufficient ground has been shown for reversing the decision of the High Court. 

There remains the question of the right of the plaintiff to succeed ’to Bibee 
Loodhun , and that depends upon whether Bibee Loodhun was merely a concubine 
or a wife: It is an undisputed fact that N uzeeroodeen, the son of Bilbao Loodhun, 
was treated by his father and by all the members of the family as a legitimate son. 
■It is not : that ho was on any particular occasions recognized bv his father, but that 
he di^a^ppears to have been treated on I ho same footing as the other legitimate 
i This of itself appears to their Lordships to raise some presumption that Ms 
mothpF father’s wife. That such a presumption arises under such eironm- 

jfc have been laid down in a case which has boon referred to, KJwjah 
liuMipit; J&f&i JoM Klmnwn* in the 3rd Volume of Moore’s Indian' Appeals, 

p. in, Wtf who delivered the judgment of tbift Board, makes 

turn- effect of that appears to be, that where 
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been bom to a father, of a mother where there has been not a mere casual concu- 
binage, but a more permanent connection, and where there is no insurmountable 
obstacle to such a marriage, then, according to the Mahotnedan law, the presump- 
tion is in favor of such marriage having taken place.” In this case there is no 
evidence that Bibee Loodhun was a woman of had character, or that her connection 
was merely casual She appears to have lived in the house, at all events up to the 
death of the Rajah, 

The same doctrine was hud down rather more strongly in a recent case, which 
came before this Board on the 20th March 1873. In the case of JS r ewab Mulhi 
Jehan Sahiba v. Mahomed Ushhirree Khan ,* a case from Oudh, and. a Sheeah case, 
their Lordships say : — “ This treatment of the daughter bv the appellants ” — that is 
to say, the treatment of the daughter as a member of the family — affords a strong 
presumption in favor of the right of her mother to inherit from her.” The question 
there was whether the mother, who was said to be a slave girl, inherited from her 
daughter, whom she survived, the same question which would have arisen in this 
ease if Bibee Loodhun had survived her son Nuzeeroodeen. Their Lordships go on 
to say, after noticing various acts of acknowledgment of the legitimacy of the child : 
— “ After these acknowledgments, Mulka Jehan and the appellants who act with her 
ought, in their Lordship’s view, to have been prepared with strong and conclusive 
evidence to rebut the presumption raised by their own acts and conduct ; and in the 
absence of such evidence, they think the presumption must prevail’ 1 

It appears to their Lordships, therefore, that the undoubted acknowledgment 
by the lather and by the whole family of the legitimacy of Nuzeeroodeen raises some 
presumption of the marriage of his mother. But it is said that that presumption is 
rebutted. The evidence chiefly relied upon for that purpose is the will of the Rajah, 
in which undoubtedly there is this expression : u For the maintenance of four female 
servants monthly, 75 ; annually, 900,” and Bibee Loodhun does appear to have been 
one of those female servants there mentioned At the same time, it is to he observed, 
this expression occurs only in the schedule ; whereas in a part of the will preceding 
that schedule there is this expression : i( The shares of the executor and of the sons, 
daughters, and wives of the testator and other claimants from the estate fixed an- 
nually at ” so and so ; and the subsequent provision for the maintenance of every 
female servant appears to be an expansion of that paragraph in which they are 
spoken of as wives. 

But furl her, there is the undoubted acknowledgment by Enayut* Hussein 
himself of Bibee .Loodhun being a wife, inasmuch as when Khyroonissa, the prin- 
cipal wife, brings a suit against him, Enayut Hossein objects, on the ground that 
Bibee Loodhun, one of the other wives, is not joined. 

Under these circumstances it appears to their Lordships that there is evidence 
not only from the acknowledgment of Nuzeeroodeen’s legitimacy by the family, but 
from the admission of Enayut Hossein, that Bibee Loodhun was a wife, and 1 not 
'merely a servant. It is indeed alleged that she was what is called a temporary wife, 
and among the Sheeah sect there appears to be a power of taking a mere temporary 
wife. But it is to be observed that there is no evidence of hers being what is called 
a temporary marriage, and indeed the witnesses who seek to impugn the marriage 
on the part of the defendant speak of Bibee Loodhun not as a temporary wife, but 
as a more servant. The question, therefore, seems io be not whether she was a 
temporary wife in the sonse, attached to that form in Muhomedan treatises, but 
whether she was a wife or whether she was a mere servant. Ou the whole their 
Lordships concur with the finding of the High Court. The evidence preponderates 
that she was a wife and not a mere servant, though no doubt a wife, of an inferior 
order. 

A question further arose as to the amount of the share which the plaintiff would 
bo entitled to, assuming that Bibee Loodhun was a wife, and it would certainly seem 
. ■ * #6 W, B. 26 i 2 mh. l\ €, U. 830. 
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and tlie respondent, liiirdeo Narain Sahoo, was the purchaser at a sale in execu- 
tion. The sale in question took place on the l)th September 1872, and the estate 
was sold to the respondent for the sum of Its, 35,000, he being the highest bidder 
at the auction. On the 1st October 1872 the judgment-debtor, under the pro- 
visions Of Act VIII of 1859 s. 256 , made objections to the sale. The 250th Section 
says, " No sale of immoveable property shall become absolute until the sale has 
been confirmed by the Court. At any time within 30 days from the date of the 
sale application may he made to the Court to set aside the sale, on the ground of 
any material irregularity in publishing or conducting the sale; but no sale shall 
be set aside on the ground of such irregularity unless the applicant shall prove to 
the satisfaction of the Court that he lias sustained substantial injury by reason of ' 
such irregularity.” The judgment-debtor, therefore, under this Section was bound 
to show that some material irregularity in publishing or conducting the sale had 
taken place, and that he had sustained substantial injury by reason thereof. 

One of the objections which the judgment-debtor marie to the sale was that 
the attachment piirwannoh showed " the amount of the decree to bo Its. 51,677, 
and the Government revenue of the mouzali sold to be Us. 8 , 146 ; contrary to this 
the amount of the decree has been specified as Rs. 54,000, and the Government 
revenue as Its. 3,000 in the sale notification. This is wrong and contrary to the 
real facts” Now, instead of the proclamation stating the Government revenue to 
be Es. 8,146, it stated it to be Rs. 3,146, the irregularity occasioned being, in all 
probability, the substitution of the figure 3 for the figure 8. The case came on to 
be heard upon the petition of the appellant before the Subordinate Judge, who 
says, “ Whereas there is no reason to decide Urn sale to be irregular, it is ordered 
that tills petition be rejected.” Having rejected the petition and treated the 
objections as insufficient, be ought to have done something further ; he ought to 
have proceeded under s. 257 to pass an order confirming the sale. That Section says, 
"If no such application as is mentioned in the last preceding Section bo made, or 
if such application be made and, the objection be disallowed, the Oourt shall pass 
an order confirming the sale; and in like maimer if such application is made, and 
if the objection be allowed, the Court shall pass an order setting aside the sale 
for irregularity. If the objection be allowed, the order made to set aside the sale 
shall be final; if the objection be disallowed, the order confirming the sale shall 
bo open to appeal.” If the Subordinate Judge bad followed the directions of the 
Act, and having disallowed the objections bad made an order for confirmation, 
that confirmation would have been appealable to the High Court. But the 
Judge not having made an order of continuation, the judgment-debtor applied' to 
the Subordinate Judge to review his decision under s. 376 of the Code of Civil 
Procedure. That Section speaks merely of decrees, and not of orders. But even 
admitting that a review of judgment in this case could have taken place, the 
auction-purchaser was never summoned. He had no opportunity of showing cause 
against a review of judgment. S. 378 of the Act says: ’“Provided that no review 
of judgment shall be granted without previous notice to the opposite party to 
enable him to appear and be heard in support of the decree of which a review is 
solicited*” The order passed upon the review was this: “This petition has been 
filed anew under the provisions of s. 376 Art VIII of 1859. It appears that the 
judgment-debtor has put in the entire amount of the decree Rs. 54,232-2-1 i| pie, 
lienee there is no necessity for the holder to get the sale confirmed;” the word 
“■holder” meaning the decree-holder; but he says nothing as to the right of tho 
auction-purchaser to come in and have it confirmed; he says, “lionets there is no 
necessity for tho decree-holder to got the sale confirmed, it appears that the sale 
has not been as yet confirmed, and the judgment-debtor has also paid the interest 
of the consideration money for the auction-purchase. From these facts it appears 
ili&t the judgment-debtor has really sustained a great loss by this sale, and has 
j paid the decretal amount, together with the interest of the purchase-money.' Tho. 
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stated to be Rs. 3,000 odd instead of Rs. 8,000 odd. Section 249 directs that the 
notification of the sale shall state the amount for the recovery of which the sale 
is ordered, specifying the time and place of sale, the property to be sold, and the 
revenue assessed upon the estate. Not specifying the amount of the revenue 
correctly was an irregularity for which the sale might have been set aside, provided 
the judgment-debtor had satisfied the Court that he had sustained a substantial 
injury in consequence of it. The Subordinate Judge says, that in the notification 
the sum of Rs. 3,146-11, was specified in place of Rs, 8,146-11, and that there is 
no doubt that the estate has been sold at a very low price. The High Court deals 
with that objection. They say, “ What are the alleged irregularities ? ” One of 
the objections is the mistake with regard to the Government revenue, which, was 
payable upon the estate. Then they say, “The error as to the sadder jumma was, 
if an error at all, and of this there is no evidence, an error in favor of the 
judgment-debtor, for if the sadder jumma was quoted at a lower figure in the 
proclamation than the recorded sadder jummu, it was not a material error likely 
to depreciate the bids, but rather to stimulate the bidders at the sale, for intending 
purchasers could refer to the towji ; moreover, this objection was overruled by 
the Subordinate Judge.” Their Lordships do not agree in this reason which was 
given by the High Court. If an estate is said to be held at a certain Government 
jumma, the auction- purchaser may not know what the real value of the estate is, 
or what are the rents which are receivable from it. He may, perhaps, have had 
no opportunity before coming into the auction room and bidding, to refer to the 
towji; if the Government revenue were stated to be much less than it really was, 
lie would suppose that the estate was a much less valuable one. In the ordinary 
mode of assessing the value of estates for the purpose of paying stamp duty or 
court lees upon the institution of a suit, it was formerly taken that three times 
the amount of the Government revenue of a permanently settled estate was a fair 
estimate of the value of the estate: but that was found to he much too low; and 
in the Court Foes Act VII of 1870, it was enacted that in assessing the value of 
estates for the purpose of suits, the value of the estate should be taken as ton 
times the amount of the Government revenue; and in those cases in which there 
was no Government revenue, that 15 years’ purchase of the actual rents should 
bo treated as the estimated value of the estate. Therefore it appears to their 
Lordships that the High Court was not correct in holding that the error was 
in favor of the judgment-debtor; they think that the error might have been 
against the interest of the judgment-debtor ; and that if the sale had been con- 
firmed, and he had proved that he had sustained actual damage by the irregularity, 
it' would, in an ordinary case, have been a sufficient ground for setting aside the 
confirmation upon an appeal against it. * ' 

But their Lordships must look to another portion of this case. It appears 
at page 21 of the Record that the sale was fixed for the oth August ; that the 
judgment-debtor applied to the Court to postpone the sale, and stated that he 
wished to raise the money, and added, “ Under such circumstances it is prayed 
that a postponement of one month be granted, (he attachment and the 'notification, 
of side heUuj maintained ” Now the notification must have been stuck up at the 
Court House, and he must have luid an opportunity of seeing what the real 
notification was; and if there was a clerical error in inserting RsT 3,146-1! as the 
Government revenue instead, of Rs. 8,140-1 J, he ought at that time to have made 
objection to the notification, and not to have consented to allow the notification to 
remain and be maintained as the notification under which the sale was to take 
place. Upon that petition an order was passed which was m follows: “It is 
ordered that the postponement be granted; that in ease of non-payment of the 
decretal amount the property of the judgment-debtor be sold, without the issue of 
a:mwf<l nolijmdam of sale, on the 2nd September 1872; and that a copy of the 
* "iiaotificftion be suspended in a Conspicuous place of the Court House/' So that on 



ttimlicuti.iii of the ju, lament-debtor himself tlie sale was postponed, he am-eeiim 
that the attachment and the notification of sale should be maintained. ° & 

ieir Lordships think that the judgment-del dor could not properly take 
object, on to that notification by stating that there was an end- in it The 
petition amounted to an admission on his part that the notification was correct 
ot that at any rate there _\vas no such mistake or irregularity as would be likely to 
mislead Under these circumstances their Lordships think that the Hi 4 Court 
was right m ordering the confirmation of the sale g 
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sale. Although the learned Judges in their judgment say, “ We reverse the order 
of the Subordinate Judge, dated the 9th November LS72, and coifnm lhe sale •” 
the oidei merely directs that the order of the Lower Court be reversed and the 
sale confirmed. Their Lordships interpret the order of the Hkdi Court as meaning 
that the sale be confirmed by the officer who ought to confirm it namely bv the 
Subordinate Judge, who ought to have confirmed the sale when he disallowed the 
riff r P ? at ^ S } h Z m ° de ” Whi0h the Subordinate Jud.4 hhLeSeTpre ed 
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i P eil ‘ lordships see no reason to interfere with the order of the Hkh Court 

"lf e y J nuk ^ thls a l>peal ought to be dismissed. The case must lake the 
usual course, and the appeal will be dismissed with costs. 


The 20th May UsTfi. 

Preset it : 

Sir Janies W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith 
and Sir Robert 1\ (Jollier. 


Practice — Appeal to Privy Council (upon (he Mcrhs)- 
( Questions as io Fur no of). 


- Decree of High Court 


On Appeal from the High Court of Judicature at Fort William in Bengal. 
Lala Sham Soondur Lai 


Soon 


‘U 


versus 
Lai and 


other 


:’S. 


Privy rmmcil upon Hit* merits outfit u<»f io tahi tin* wnoml decree wlnVh 

ptetiif z c ih.^ri.rtv 'r!.® ou ;’r vy 4 t 

p ontiff, in which the iMamwrdid u..t npi-onr, lit- i.Jwor Aiim'llrii r'cl.iiH nicm'v rr 7 ° 

of to _ftwt Court, and iho HiylHWt nilirUi ihe .tawrf b t ^ W J « n? d S? w 
pmuil m roiiumrihu; iia* casu t«» the Hisrh C.hiH io V - P , > L l . h ? Pnv ^ 

irnmn-t, by dbblKii.it nliirmniivelj- wlurt the pLi iif' s J k t cT Z T To 

to have houtt mh*.l In ,h« ; High »!,Wf! U ‘ U> mou ‘ r » otojrv « l th;it iha 

T J loi i LoriWt P K tkink that upon the merits of the appeal the 
i'JfJJ* 5mlsfc b(i , ginned. _ The rpiestion upon the merits 
»|»n the findings on cm tain issues m fact, which were directed by 

re f!u d \r- J l‘°5? i8HU , ea mire ihmi<1 m &wr of the plaintiff 
m, and the* High Court have affirmed his decree. Mr. Boyne 

admitted at the bar that there are no exceptional 
* " A ^ ie appeal out of the general rule acted 'Upon by 

concurrent judgments of two Courts below on a 

fcSmJbl:, ■ .. : ■ h ■' ■ L. ■ .a.- •. c ; * . 


is 


it 



question of fact, their Lordships without such circumstances will nut go into the 
evidence upon which the Courts have decided. 

But Mr, Boyne has raised a question upon the proper form of the decree. In 
the first place their Lordships desire to say they think that question ought to have 
been raised in the High Court. Parties appealing upon the merits ought not to 
take the general decree which the High Court may have given, without asking 
the High Court to condescend upon the details of it, if they mean to object that 
the genera] judgment is not sufficient to found the proper execution. But the 
point having been raised, it will be necessary to call attention shortly to the 
proceedings. 

1 The suit is brought by the mortgagor of some property held on a mokurruree 
lease against the mortgagee and against the representative of the zemindar who 
had granted the mokurruree . The suit is brought for recovery of the possession 
of the property and also for the redemption of the property. It charges that the 
defendants, in collusion with one other, are not willing to give up possession or to 
pay the surplus which shall appear to be due after taking the mortgage accounts. 
The questions in the suit arise in this way: The mortgagee remained in possession 
for some time and the zemindar then brought a suit against him and against the 
present plaintiff, the mortgagor, to cancel the mokurruree lease, on the ground 
that the rent had not been paid. It has been found that notice in this suit wss 
not served upon the plaintiff, and that the defendant, the mortgagee, instead of 
giving notice to the mortgagor, or really defending that suit, colluded with the 
zemindar, and allowed a decree to pass, not for the sale of the molnt entree, but for 
its cancellation. It has been found by the two Courts that the zemindar and the 
mortgagee acted in collusion, and concurred in a collusive suit for the purpose of 
destroying the mokurruree grant and depriving the plaintiff of his property. It 
seems that there was some arrangement made between the zemindar and the 
mortgagee that the mortgagee should remain in possession; and there can be no 
doubt that the two were acting together to dispossess the plaintiff of this property. 
The Principal Sadder Ameen dismissed the present suit, thinking that the decree 
which the zemindar had obtained bound him. That judgment was appealed 
from; and the Judge of Gya, to whom the appeal went, reversed the decree. The ' 
present appellant appealed from that judgment to the High Court, and the High 
Court, thinking that the case of collusion was not sufficiently raised nor a suffi- 
cient case of collusion made to set aside the decree, remanded the case, settling 
five issues, upon which they directed that evidence should be taken, and a report 
made to them of the findings of the Judge upon them. Those issues raised the 
questions whether there was collusion between the zemindar and the mortgagee, 
and whether the decree had been fraudulently obtained by means of such collu- 
sion. Those are the issues which it has been already stated were found in favor 
of the plaintiff. The Judge of Gya, in returning the ease to the High Court, says, 

44 Looking, then, at the facts as elicited by the fresh evidence in this case, I am of 
opinion that the plaintiff, Sooraj Lai, has established his claim f and the High 
Court, in the judgment which they gave, affirmed that finding, and dismissed the 
appeal. ■ The decree they drew up is this: “ It is ordered and decreed by the said 
Court that the special appeal be dismissed, and the decree of the Lower Appellate 
Court be affirmed." The decree of the. Lower Appellate Court, which was affirmed, 
was a decree merely reversing the decree of the Principal Sudder Ameen, In tb is state 
of the record there is nowhere to be found an affirmative decree setting forth the 
rights to which, The plaintiff is entitled. Mr. Boy no suggested that in this state of 
things he is entitled to ask this tribunal to define the rights of the plaintiff which the 
High Court in its judgment ought to have affirmed as to the mesne profits; and 
* , also to decide another question, namely, the right of a person who intervened in 
the suit. On this latter question the facte appear to be these : One Nirban Singh 
• , in the suit upon a claim that the mortgagor, the p taint! if, 1 \ad sold and eon- 
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vevecl to him, tour years afbcrbhGsiir^p&tlif/cr’ mortgage, one-half of the mohurruree; 
and it seems that an Issue was framed upon his right, and that evidence was given 
upon it. But the Principal Sudder Ameen having dismissed the suit altogether, 
there was oi course an end not only of the plaintiff’s right, but of any derivative 
title which could be claimed through him. The zemindar, the present appellant, 
appealed, but N ivban Singh did not appeal, and throughout the subsequent pro- 
ceedings does not appear to have interfered in the litigation. Their Lordships 
think that in this state of things they cannot possibly affirm that he has esta- 
blished his right to the one-half of this hiokumwee, and so cut down what the 
plaintiff may be entitled to recover in this suit. 

Their Lordships apprehend that there is nothing in this record to conclude 
any question which may hereafter arise between Nirban Singh and the plaintiff, 
although it may be that Nirban Singh not having appealed, and not having taken 
any further part in this suit, may be barred from any claim against the zemindar. 

Their Lordships wiU therefore humbly advise Her Majesty to dismiss this 
appeal, and to affirm the judgment of the High Court ; but will remand the cause 
to the High Court with directions to amend their decree in conformity with their 
judgment, by declaring affirmatively what the plaintiff is entitled to recover. The 
appellant must pay the costs of this appeal. 
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W Judicial Committee, and may be stated shortly as follows: — An order had 
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Sir James GohnU delivered the judgment of the Judicial Committee as 
follows ; — 

This is an appeal against an order of the High Court of Calcutta, dated the 
2nd April 1873, by which that Court, in the exercise of its extraordinary and 
statutory jurisdiction of superintendence over the inferior Courts, set aside an 
order of the Judge of Gya, dated the 4th January 1873. 

The contest between the parties related to the registration under the pro- 
visions of the Registration Act 1871, of a deed purporting to have been executed 
by a Mahomedan lady of the name of Beebee Noorun in favor of her grand- 
children, on the 19tli November 1871. She died on the 18th December 1871, and on 
the' 5th January 1872 the appellant, as the father and guardian of the donees, pre- 
sented the deed for registration in the registrar’s office at Gya. The respondents, 
who were the heirs-at-law of the alleged donor, were cited in the usual way, and 
came in and denied the execution of the deed. It is admitted to be one which can 
have no force or validity, or be capable of being produced in any court of justice 
in evidence, unless it be registered ; and the heirs of the party who is alleged to 
have executed it, having denied the execution of it by her, the registering officer 
was under the Act bound to refuse to register it. The Act gives an appeal from 
the sub-registrar to the principal registrar, but, as he was equally bound to refuse 
registration of an instrument of which the execution was thus disputed, such an 
appeal would have been obviously anfractuous ; and the appellant accordingly 
took the course of applying, under the 73rd and following Sections, to the Zillali 
Judge at Gya, for an order upon the registrar to register the deed. 

The Judge proceeded under the Act, and several witnesses were produced 
and examined in support of the deed. No witnesses were tendered on the other 
side. The Judge disbelieved the witnesses called, and for the reasons given in his 
judgment, rejected the application made to him ; and consequently the deed was 
not registered. 

Within ninety days after the date of this order, Mr. Taylor, the Judge who 
rejected the application, was succeeded as Judge at Gya by Mr. Oraster; and an 
application was made to the latter to review his predecessor’s order. That appli- 
cation in terms purported to be made under ss. 37b and 378 of Act VIII of 1859, 
and the counter petition filed by the respondents seems to admit that the applica- 
tion was so made, that a review of such an order might he had under those Sections 
upon proper grounds, although it contends that what the petition sought in the 
particular case was in the nature rather of an appeal than of a review within the 
meaning of the Act. 

Upon hearing the parties Mr. Craster made an order admitting the review. 
His judgment was in these words : “ I consider this case may be admitted for 
argument. According to the general practice a Court is at liberty do hold a 
review of the order passed by it. The argument which is now made .does not 
show me any reason to believe that this Court has no power to have a review of 
its order in this ease, although there is not any particular rule laid down for such 
a proceeding in the law according to which the above order was passed,” The 
law to which he refers is obviously the Registration Act. After the order admit- 
ting the review was passed, but before the ease was re-heard in pursuance of it, 
the respondents applied to the High Oourt, invoking its extraordinary juris- 
diction ; anti that Court granted a rule to show cause why the order of the 
4th January admitting the application for the review and directing it to be placed 
on the review file for argument, should not be set aside, on the ground that it was 
made without jurisdiction ; staying, pending the rule, all further proceedings under 
the order. The case was then argued in the High (knirt, the judgment under 
appeal was pronounced, and the rule fi,)r setting aside the order of the Judge as 
made ultra vires and without jurisdiction was made absolute. 

' ' A point was taken, though not very strongly pressed, at the bar, to the effect 
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tlifiit Oil's oidei of the Hiyh Court was itself -tilti'a viv&s, inasmuch us tlic order 
which it set aside must be taken to have been made, not by one of the ordinai’y 
Zillah Comte, ever which trie Higu Court has an unquestioned power of superin- 
tendence, but by a District Court created by the -Registration Act, over which it has 
no such pow er. i heir Lordships can see no ground for this contention. It appears 
to them, looking at the Act of 1871, that although power is there given to the 
binemmcnt to appoint districts and sub-districts for the purpose of registration, 
the District Courts mentioned in the Act (except where the High Court is said to 
be, when exercising its local jurisdiction, a District Court within the meaning of 
the Acth must be taken to be the Courts exercising the ordinary civil jurisdiction 

“ the CE,Se of a ™g«lation province, to import 


Another question raised was whether under the 76th Section (of which the . 
final words are, . no appeal lies from any order made “ under this Section”), an 
order against which no appeal can be preferred must not be taken to mean only 
one by which the Judge directs the registrar to register a deed, and whether there 
may not be an appeal from an order like that passed by Mr. Taylor rejecting the 
application lor registration. Their Lordships would have great difficulty in 
saying that an order of rejection does not fall within the term “an order made 
under this i Section; because if the Judge does not make his order of rejection 
under the /0th bection, it is difficult to see what other Section gives him jurisdic- 
tion to make it. _ They do not, however, think it necessarv to deckle the question, 
because it is obvious that, whether an appeal lies from the order or not, the right, 
ll it exists of reviewing an order may co-exist with the liberty to appeal ; and, 
consequently, that the question whether the power of the Judge of first instance 
to review 3ns order exists cannot ho affected by the consideration whether an 
appeal Lies from that order. 

Another question raised, which it is equally or perhaps still more unnecessary 
to decide, is that suggested by Mr. A ration, /*., that, although a final order 
i ejecting the application tor registration maybe made in this summary wav, it 
would still be open to the parties bench* ted by the deed to propound it in a 
regular suit, and to obtain its registration by means of such suit. Their Lord- 
ships conceive that it will be time enough to* decide this question when it arises, 
ihey only desire to observe that the ease of Fultvk Clumd Sahoo v. Leelumber 
hbtigk Doss and others, 14 Moores I. A., p. 129,* is no authority upon it. In that 
case the suit was for the specific performance of an unregistered agreement for 
sale, and sought to have, not the agreement, but the conveyance to be executed in 
pursuance of it, registered; and all that was decided was that the agreement 
not having been registered could not lie given in evidence in the suit. 

Ihe principal question which their Lordships have to decide upon this appeal 
te whether the power to admit a review which is given by the Act of 1859 (ss. 376 
W 378, and the following Sections) does exist in such a proceeding as that under 
consideration, as it would unquestionably exist in a regular suit. If the general 
power is round to exist, a subordinate question may arise, whether if the exercise of 
. , twwer is not m striefc accordance with the provisions of those Sections, the order 
r j e yi ew can ^ >e ( l uas hed as one made wholly without jurisdiction. 

ar ? dis P° sod fco an order rejecting an application 

.,1 under the Act of 1871 must he taken to bo so far in the nature of 

m ® an * n S °f Act VIII of 1859 as to fall within the operation of 
ffiwtion. The proceeding may he what is teelmically called in 
proceeding, or it may be a summary suit; hut the order 
83 °° ncemfi tiiU ,oatfcer in dispute, final between the parties. 

concerned ta rud > ^ > s > 80 ihr as the Court pronouncing it is 

concem|4 .^^^^^^^pfhcation between the parties/ ■ : / 

au.r. 467. ’ . 
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Bat it seems to their Lordships that the determination of this question does 
not depend upon the mere construction of Act VIII of 1859, because by s. 38 of 
the amending Act of 1861 it is expressly enacted, te that the procedure described 
by Act VIII of 1859 shall be followed as far as capable in all miscellaneous eases 
and proceedings which, after the passing of the Act, shall be instituted in any 
Court/* This" provision, their Lordships conceive, expressly makes applicable to a 
proceeding to compel registration under the Registration Act the whole procedure 
of Act VIII of 1859, including the power of admitting a review. And this was in 
fact almost admitted at the bar by Mr. Bell, when he was contending that the 
right of appeal to the High Court would, under the 23rd Section of the Act of 
1861. have existed in this case. 

It is argued, however, that if the 376th and following Sections of Act Till 
of 1850 do apply to an order rejecting an application for registration, they do not 
justify the particular exercise of jurisdiction in this case. The 376th Section says; 

“ Any person considering himself aggrieved by a decree of a Court of original 
jurisdiction from which no appeal shall have been preferred to a superior Court, 
or by a decree of a District Court in appeal, from which no special appeal shall 
have been admitted by the Sadder Court, or by a decree of the Sadder Court, 
from which either no appeal may have been preferred to Her Majesty in Council, 
or an appeal having been preferred, no proceedings in the suit have been transmitted 
to Her Majesty in Council, and who from the discovery of new matter or evidence 
which was riot within his knowledge, or could not be adduced* by him at the time 
when such decree was passed, or for any other good and sufficient reason, may be 
desirous of obtaining a review of the judgment passed against him, may apply for 
a review of judgment by the Court which passed the decree. The application is 
to be made within ninety days of the date of the decree, unless the party can 
show just and reasonable cause for having delayed his application. Then s. 378 
enacts; “ If the Court shall be of opinion that there are not any sufficient grounds 
for a review, it shall reject the application; but if it shall be of opinion that the 
review desired is necessary to correct an evident error or omission, or is otherwise 
requisite for the ends of justice, the Court shall grant the review, and its order in 
either ease, whether for rejecting the application or granting the review, shall be 
final.” And then follows a provision that the opposite party is to have notice* 
And the respondents contend that the order admitting a review in this case, 
though not the proper subject of appeal, was liable to be quashed, on the ground 
that the Judge had no jurisdiction to entertain the application, inasmuch as there 
was before him no distinct allegation of an error of law, nor any suggestion of the 
discovery of new evidence. 

Their Lordships, looking to the original application to review, are by no 
( means satisfied that it does not contain enough to give the Judge cognizance of the 
matter upon the strictest construction of Act VLTI of 1859. They allude particularly 
to the ninth ground of the petition, which refers to certain deeds and to certain 
evidence which seems to have been tendered in the course of the enquiry before 
Mr. S* H. G. Taylor, and rejected by him as unnecessary. That evidence, if not 
very material to the general question, was by no means immaterial with reference 
to one ground which the learned Judge gave- for rejecting the application, because 
he dealt with the fact of one deed being for consideration, whereas that which 
was propounded was not for consideration. Therefore, if he allowed that matter 
to inttiumco his judgment, it seems to be reasonable that the parties should have 
the opportunity of explaining those cireinnstane.es, and of having that evidence 
which he refused to admit brought before the Court upon a review; the evidence 
in fact would be in the nature of evidence which they had been from some cause 
prevented from adducing on the original hearing. 

Their Lordships, however, do not rest their decision upon that narrow ground, 
; because looking to the extreme generality of the terms used in these Sections, 
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particularly to those terms : "other good and milHcicnt reason” and 
to eoiToc an evident error or omission ” or is otherwise “ requisite for throudTrtf 

im they n °'' to say that there is on absolute defect of jurisdic- 

tion \vheno\ei the parties have tailed to show that there was either positive error 

f ° r PC GV1 f me ? to p brought forward which could not bo brought 
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and the other cases cited only limit the discretion of the Court in ?ayit what 
reason is good and suificent, or what may be so far requisite to the ends iflultice 
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The property in dispute was amassed by an undivided Hindoo family carrying m business as 
bankers. The property, which is situated in Oudh, came within the terms of Lord Canning's Proclama- 
tion of 1858, confiscating to the "British Uovennneni the proprietary right in the soil of the Province. 
It appeared that the family in question had rendered good services to the British Government during 
the mutiny, and as a reward their lands had been exempted from the confiscation, and other forfeited 
lands were transferred to their possession. 

Held that the grant of this property was made to one member of the family for the joint benefits 
of all the members ; that Act I of 1S6P conferred title in landed property; that the grantee acquired a 
permanent, heritable, and transferable rig) it in the property; that he had by an alienation hifrr Wm* 
transferred the property to the family, to he held bv them as joint property, and that the property was 
divisible among all the members rtf the family yee ,s tfirjtr# which was the prevailing mode, according to the 
Mitacshara law, in the absence of a family custom. 

A custom is a rule which, in a particular family or in a particular district, has, from long usage, 
obtained the force of law. It must be ancient, certain, and reasonable, and being in derogation of the 
general miles of law. must be construed strictly. 

A Judge cannot, without giving evidence as a witness, import into a case his own knowledge of 
particular facts. 

it is always dangerous (and more especially so in the Mofussil Courts in India) to allow parties to 
make a new case and to call fresh evidence upon an issue on which they have failed upon the evidence 
originally adduced in support of it. 

In a case of conflicting evidence of witnesses who do not commend themselves by the manner in 
which they give their evidence, it is a safe rule to look to the conduct of the parties. 

If a Court intends to call for fresh evidence, it ought to record Its reasons for so doing. 

A Court ought not to adjourn a case for 1 lie production of a document : much less (when it does so) 
to allow witnesses and several of the parties who were interested in the result, and who had been pre- 
viously examined, to be recalled and to add to and vary the evidence which they had previously given, 
in order to prove a case which they bad not set up, 

Mr. May lie and Mr. J. II. W. Arathoon for Hurpurshad and others. 

Mr. Bell for Ram Sahoy. 

Mr. Bowie, Q.C., and Mr. Boyne for Balmokund. 

Mr. Leith , Q.G., and Mr. (■. W. Aralkoon for Sheo ])yal. 

Sir Barnes Peacock gave judgment as follows: — 

The first three of the above-mentioned appeals are from a decree of the 
Judicial Commissioner of Oudh, in a suit commenced in the Court of the Deputy 
Commissioner of Lucknow, in which the respondent, Sheo Dyal, was the plaintiff; 
and the fourth is from a decision of* the High Court of Judicature for the North- 
Western Provinces, in a suit commenced in the Court of the Subordinate Judge of 
Cawnpore, in which the appellant, Ram Sahoy, was plaintiff. 

The funner suit will hereafter he referred to as the Oudh Suit, and the 
'Record in the first three appeals as Record No. 1. The oilier suit will be referred 
to as the Cawnpore Suit, and the Record in the appeal in that suit as 
Record No. 2. 

The parties, both plaintiffs and defendants, were members of an undivided 
Hindoo family, of which Koonhoo Rail was the common ancestor. He left three 
sons, (Jhundun Rail, Moonnoo Rail, and G saiga Pershad. About the year 1832, 
Moonnoo separated from his two brothers, (Jhundun and Gunga Pershad, who 
continued undivided, lived in commensality. carried on business as bankers, and 
thereby acquired and amassed considerable property. 

Oinmdun had five sons: 1. Cbotay, who died in the lifetime of his father; 
2. Gouree Shimkur; 3, Deharee Rail; 4. KimhyaLaH, the father of Sheo Dyal, 
the plaintiff in the Oudh Suit; and 5. Jankee Pershad. Chundim died iul8o4; 
Gunga Pershad died in ( dnmduns lifetime, having had three sons, Sheo Pershad, 
and llam Sahoy, who survived him, and Ram Pershad, who died without issue in 
his fathcRa lifetime, Sheo Pershad died without issue in 18*13, leaving Ins brother 
Ram Sahoy, the plaintiff in the Cawnpore Suit, his heir, 1dm surviving. 

Olioiay Rail, the eldest son of Oinmdun, bad three sons: 1, Balgobind, who 
died some years ago; 2, Balmokund ; ami 3, Banee Pershad, of whom the last two 
were defendants in both suits. 

Gouree Hhunkur, the second son of Ohundun, also had three sons ; Hurpur- 
sh&d* Rarachurn, and Risheshur Pershad, defendants in both suits, and appellants 
; ? first appeal 
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There were other descendants of Chundun through his sons Chotay Ball, 
Beharee Ball, and Jankee Pershad respectively, to whom it is not necessary to 
refer more particularly. They are shown so far as is necessary in the genealogical 
table set out in the case of the appellants in the first appeal (p. 4). 

It appears from the above statement that the family consisted of two 
branches; the descendants of Chundun, and the descendants of Gunga Pershad. 

Sheo DyaJ, the plaintiff in the Oudh suit, which was commenced on the 14th 
December I860, claimed as the representative of Kunhya Ball, one of the five sons 
of Chundun, one-fifth of the whole property in suit by excluding altogether Ram 
Sahoy, the sole descendant of Gunga Pershad (Record No 1, p. 2); whilst Ram 
Sahoy, who intervened in the Oudh suit, and was the plaintiff in the Cawnpore 
Suit, which was commenced on the 21st December I860, claimed, as the sole 
descendant of Gunga Pershad, one-half of all the property. 

It was contended that Ram Sahoy had separated before the commencement of 
the suit, and had received twenty-seven villages and other property as his share. 
It was, however, considered by the lower Courts that that fact* had not been 
proved. Their Lordships are of opinion that there is no sufficient evidence of the 
fact, and that the decision was correct. That point may be treated as having 
been disposed of. It was also considered by the lower Courts, and admitted by 
the learned Counsel for tlio appellants in the first appeal, that although Chundun 
was the active member of the family, and the property was acquired principally 
through his ability, energy, and exertions, no part of it could be considered as his 
<f self-acquired property/ that is to say, as having been acquired within the 
meaning of the Mitacshara, through bis own exertions alone and without the use 
of any part of the family funds. 

Their Lordships are of opinion that the above view is correct, and their 
judgment will proceed upon the basis that the family was an undivided Hindoo 
family, and that no portion of the property was the self-acquired property of 
Chundun or of any other members of the family within the meaning of the 
Mitacshara. 


The most important questions raised in the Oudh Suit are what was the 
effect of Lord Canning’s well-known proclamation of March 1858, of the sunnud 
to Gouree Shunkur, of the summary settlements, of Act 1 of 1809, and of the 
documents called Gouree Shunkur’s will, upon that portion of the property which 
was included in the above-mentioned sunnuds and summary settlements. 

It was contended on behalf of the sons of Rajah Gouree Shunkur, the 
appellants in the first appeal, that all the estates included in the sunnud and 
summary settlements, whether previously joint property of the family or not, 
became the separate self-acquired property of Rajah Gouree Shunkur, that he 
yras the sole malgoozar thereof, and that he and his sons were the sole beneficial 
•owners of it ; that he had no power to transfer it by will or by alienation inter 
vivos; and as to the twenty -seven villages, it was stated that although in April 
1858, the summary settlement with regard to them was made with Kunhya Ball 
(p< 211), there was afterwards a mutation of them into the name of Rajah Gouree 
, Shunkur (395, 1. 45). 


; . It was also stated on their behalf that many, but without specifying which, 

. ■ , ’ villages included in the sunnud and summary settlements were never part 
■■ family property. 

1 AA' paragraph of the proclamation it was declared amongst other 

Chundun Ball, zornhular of Mmimwan, and five other persons therein 
thenceforward the sole hereditary proprietors of the lands ‘which 
Chidh came under British rule; and it was further declared’ by 
the with those exceptions, the proprietary right in 4he soil 
of tto to the British Government (Record No 1, p. 12). 

It wl Cbinmisdipnor, in his, judgitnait',, More >enrand ?i \ 
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that the words CJhimdun Lall in that paragraph (probably the words used were 
Ohondi Lall, as stated by the Judicial Commissioner, Record 1, p. 140) — were 
used as the generic name of the undivided Hindoo family (id., p. 142, 1. 15), and 
that the title of the constituent members of that family, as it existed in 1858, to 
whatever landed estates were held by them or their agents, directly or indirectly, 
on the 13th February 1856 (the date of the annexation of Oudh), was maintained 
to them, and was not conferred upon Rajah Gouree Shunkur, notwithstanding 
any wording of the sunnud, or the fact of his executing a Icuhooleui for the 
estates between the 1st April 1858, and the loth October 1859, but that the 
remaining portions of the estate rested on a different basis (id., p. 142, 1. 34; 
p. 381, 1. 11). As to those portions he was of opinion that they “must be held 
to have been prhnd facie the sole property of Rajah Gouree Shunkur, and that 
as a consequence of this (confirmed by s. 4 Act I of I860), he had power to 
alienate it by act inter vivos or to bequeath the whole or any part of it ” (p. 142, 
lines 42 and 48; p. 381, 1. 28). 

The former portion, he held, would follow the custom of the family, whilst 
the other portions would be regulated by the bequest of Rajah Gouree Shunkur, 
if he had made one, or, failing that, by Act 1 of 1869. u The succession/’ he adds, 

“ to the personal property is independent of all special considerations, and must 
be regulated by Hindoo law and by family custom” (Record, No. 1, p. 148, 1. 9). 
Again lie says, “ Ho far as concerns the ancestral estate of personal moveable 
property the will has no effect, for, over that, Rajah Gouree Shunkur had no 
testamentary power” (id., 144, 1. 19). 

The same views are expressed in the judgment under appeal (hi., 880, 881). 

Their Lordships concur with the Judicial Commissioner that the 8th para- 
graph of the proclamation applied to that portion of the estates of M on raw an 
which belonged to the family at the time when Oudh came under British rule, 
notwithstanding dumdums name was inserted in that paragraph, Ohundun 
died in 1854, Jong before the mutiny. He personally could not have been 
referred to in the 7th paragraph of the proclamation as one of those whom the 
Governor-General declared it to be his intention to reward for their steadfast 
allegiance at a time when the authority of Government was partially overborne, 
and who had proved it by the support and assistance which they had given to 
British officers. But Gouree Shunkur was one of those who had given support 
and assistance to Government, and not only Gouree Shunkur, but also Shoo 
Pershad and other members of the joint family. The gomashtas of the several 
banking firms of the family were also loyal, and rendered good service to 
Government (Record 1, p. 279, 1. 10). 

It can scarcely be supposed that Use Governor-General intended to injure 
any member of this loyal family, and by confiscation and regnant to transfer 
the beneficial interest in the joint estates of the whole family from the several 
members of it to a single member of the family for his own sole benefit. 

As regards, therefore, tin* estates which were exempted from confiscation, the 
sunnud and summary settlements were a mere grant by Government to one 
member of the family of property which belonged to the family jointly. They 
could not of themselves affect the rights of the family. 

As regards that part of the property granted to Gouree Shunkur which, if 
any, was not previously pari of the family estates, it cannot be held to have been 
the separate, self-acquired property of Gouree. Shunkur within the meaning of 
Hindoo law. ft was granted as a reward for loyalty and for the support and 
assistance rendered to British officers ; such services as those referred to in 
Gouree Shankar's petition (Record .No, 1,279) could not have been rendered 
without the use of funds which must be presumed to have been those of the 
j^i&t family. 

AjtyvThm point, however, is not very material, for even if some part of the 





property was self-acquired by Rajah Gource Shunkur he according to their 
Lordships views hereafter stated, transferred it to the family. 

\ ith regard to Act I of I860 the Judicial Commissioner held that it did not 
confiscate or confer title in landed estate (Record 1, p 3 7 9 1 36) He tvs 
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or by alienation in his lifetime to transfer the estates which, by virtue of the Act, 
were not merely heritable but transferable. 

By s. 11 it was enacted that, subject to the provisions of the Act, and 
to all the conditions under which the estate was conferred by the British Govern- 
ment, every taluqdar and grantee, and every heir and legatee of a taluqdar and 
grantee, of sound mind and not a minor, should be competent to transfer the 
whole or any portion of his estate, or of his right and interest therein, during 
his lifetime, by sale, exchange, mortgage, lease, or gift, and to bequeath by bis 
will to any person the whole or any portion of such estate, right, interest, etc. 

The remainder of that Section, and ss. 12 and 13, contain provisions relative 
to such transfers which do not apply to the present case. 

Section 14 enacted that if any taluqdar or grantee shall heretofore have 
transferred or bequeathed , or if any taluqdar or grantee, or his heir or legatee, 
shall hereafter transfer or bequeath the whole or any portion of his estate, to 
another taluqdar or grantee, or to a person who would have succeeded according 
to the provisions of this Act to the estate, or to a portion thereof, if the transferor 
or testator had died without having made the transfer and intestate, the transferee 
or legatee and his heirs and legatees shall have the same rights and powers in 
regal’d to the property to which he or they may have become entitled under or 
by virtue of such transfer or bequest, and shall hold the same subject to the same 
condition and to the same rules of succession as the transferor or testator. 

Then comes s. 15, which is very important , and which enacts that — 

“ If any taluqdar or grantee shall heretofore have transferred or bequeathed to 
any person not being a taluqdar or grantee, the whole or any portion of his estate, 
and such person would not have succeeded according to the provisions of this 
Act to the estate or to a portion thereof, if the transferor or testator had died 
without having made the transfer and intestate, the transfer of, and the succession 
to, the property so transferred or bequeathed, shall be regulated by the rules which 
would have governed the transfer of and succession to , such property , if the 
transferor or legatee had bought the same from a person not being a taluqda# 
or grantee ” 

The next question is how and to what extent Rajah Gouree Shunkur 
exercised the power of alienation conferred by the Act. 

All the Courts in the Oudh suit, as well as the Subordinate Judge of 
Cawnpore, have given effect to the documents called the will of Rajah Gouree 
Shunkur ; but they put different constructions upon them. 

The following is a translation of one of the documents, dated 7th February 
1860. Record No. 1, page 28, 1. 19 : 

“ I, Rajah Gouree Shunkur, Taluqdar and Zemindar of Hurha, Targaon, etc., 
in the district of Oonao, who have received from the British Government the 
proprietary right of Hurha, Targaon, etc., in the district of Oonao, in perpetuity, 
have been requested by Government to submit an application on the subject of 
primogeniture, with a view that the Taluqah may not be split into pieces, as I 
would wish. Now, the custom that has been followed in my family, for genera- 
tions past, is this— that the eldest member of the family continues to be the head, 
while the others remain obedient to him ; but every one possesses a share in the 
Taluqah. Under the custom of the family the other brothers are at liberty to 
have their share separated, should they wish it. The head has no power, under 
the old custom, to alienate the estate without consulting every sharer. I, there- 
fore, wish that the old custom of maintaining the share of each shareholder be 
preserved, in opposition to the one in accordance with which one member of the 
family is allowed to succeed.” 

The other documents applicable to property in other districts are similar in 
effect, though not in the identical words. (Record No. I, page 28, 1. 44, and 
page .29, and id. } p. 438, etc.) - 
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with food, clothing, and jewels* Marriages, etc., should be celebrated after con- 
sultation with all the members. 

“ Koonwar Soodee, 10th 1892 Sumbut, or 1248 Fuslee.” 

In the Cawnpore suit the High Court held that none of the documents 
amounted to a will. 

They said, “We have no hesitation in assenting to the contention that neither 
the reply as to the custom of primogeniture, nor the tabular statement which 
followed it, can be regarded as testamentary. They contain no devise or bequest, 
nor any language from which a devise or bequest can be inferred.” And again : 
“ It cannot be supposed that in replying to the enquiries made by the Deputy 
Commissioner the taluqdars of Oudh set themselves to make their wills. It 
appears to us that the Rajah Gouree Shunkur intended no more than to inform 
the authorities of the custom of inheritance prevailing in the family of which he 
was a member, and to indicate the persons interested as sharers of the family 
property. Moreover , whatever may have been the 'power of disposal which the 
Rajah possessed over the property in Oudh , which point it is not necessary for 
us to determine , he neither had, nor does it appear that he assumed to have, any 
power to dispose of the property in suit,” that is, the property in the North- 
Western Provinces. These remarks were Very appropriate in the case before the 
High Court in the Cawnpore case. It is clear that the documents had no reference 
to property in the North-Western Provinces, and that they did not contain a 
bequest or testamentary disposition of any part of such property. Rut with 
regard to that part of the property in Oudh, to which they related, the case is 
very different. That which was not a will in the ordinary sense of the word, 
might, in their Lordship’s opinion, have amounted to a will within the definition 
of Act I of 1809. By s. 2 of that Act it is declared that the word “will” 
means “ the legal declaration of the intention of the testator with respect to his 
property affected, by this A ct 3 which he desires to be carried into effect after his 
death.” It appears to their Lordships that the document of the 14tli February 1860, 
and the other documents, which were very similar, did declare the intention and 
wishes of Gouree Shunkur, which he wished to be carried into effect after his 
death with respect to all the estates which the Government had assumed to 
confer upon him by the sunnud, etc., including that part which was ancestral, 
as well as that which was granted to him for the first time. Gouree Shunkur, 
as an honest and just man, and as a conscientious Hindoo, did not wish that after 
his death the property which belonged to the family jointly should pass to his 
eldest son as his heir, and continue to descend according to the rules of primo- 
geniture. He wished things to go on as before, and that that which, had been 
joint family property should continue joint family property. 

It appears from the judgment of the Judicial Commissioner, that documents, 
such as those which have been called the will of Rajah Gouree Shunkur, have 
been treated and spoken of by the taluqdars of Oudh as their wills. 

He says. Record No. 1, p. 881, 1. 38 ; — 

“ In ordinary cases this could hardly be construed as a * will/ for there is no 
direct allusion to the death of the executor, nor can it be said that there is a 
distinct direction as to the devolution of his property after his death. 

“ Rut in Oudh it is a matter of notoriety that the letter to which these 
documents are answers were expressly intended to elicit and register the wishes 
of each taluqdar as to the descent of his landed estate after his death, and the 
replies are to this day spoken of by taluqdars as their will when no other has 
been made. 

u Its form is immaterial as it was made prior to the passing of Act I of 1869, 
and the power of Hindoos to make even nuncupatory wills has been decided 
in repeated judgments submitted by the Lords of the Privy Council. 

? j • “I fitid that this document correctly described the intention of the Rajah in 
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of the sons of Rajah Gouroc Shankar to exclude the other branches of the joint 
family from any share in the taluqdari estate cannot be supported, and that the 
conclusion of the Judicial Commissioner in his first judgment to the effect that 
the same law of succession must be applied to the entire landed estate, and to the 
moveable property, is correct. It is hardly necessary to remark that Ram Sahoy, 
if he seeks to take the benefit of the ruling must bring into the common stock 
the taluqdari property which was ostensibly granted to his brother, Shoo Pershad, 
or which stands in the name of Shoo Pershad or of himself. 

The next question is, what is the rule of succession to be applied. 

Upon the first hearing before the Deputy Commissioner, he rejected the 
claim of Ram Sahoy altogether, and awarded to the plaintiff one-fifth. share of all 
the property as that to which he was entitled under the will of Rajah Gouree 
Shunkur. Upon appeal the Commissioner modified that decree, and putting 
a different construction upon the so-called will, awarded to the plaintiff a one- 
seventh share of all the property, moveable and immoveable. 

Upon special appeal to the Judicial Commissioner he remanded the ease for 
the trial of certain issues of fact, of which the only important ones to be con- 
sidered are the Oth and 7th. They are as follows : — 

f< 6. What is the measure of the share of each party. In the personal 
property ? In the estate now found to be ancestral ? In the acquired estates ? 

“ 7. What is the family custom as to succession? 55 — (Record No. 1, p. 145.) 

Under those issues fresh evidence was given as to ChunduiTs chit, which had 
been found by the Deputy Commissioner not to have been proved. 

It is always dangerous to allow parties to make a new case, and to call fresh 
evidence upon an issue on which they have failed upon the evidence originally 
adduced in support of it, and more especially is it so in the Mofussil Courts in 
India. But the parties not only gave fresh evidence upon the issue as to 
Chundun’s chit, hut they were allowed to set up an entirely new case, and to 
enter into evidence to prove that Ram Sahoy and other members of the family 
had actually signed copies of the letter, and had agreed to be bound to take, 
upon partition of the immoveable estate, shares corresponding in extent with 
those specified in Chundun’s chit, as to the Rs. 110,000 therein mentioned. 
That was a new case altogether, which had never been suggested or raised by 
any of the parties in either of the lower Courts in Oudh, or even before the 
Judicial Commissioner on appeal, and in support of that case witnesses, who 
had been examined upon the first trial, were examined cle novo , and materially 
altered and added to their former evidence. 

As the ultimate decision of the Judicial Commissioner, after the remand, 
turned upon Chunduns chit, their Lordships will proceed to consider the evidence 
given with reference to that document. Before doing so, however, it will be well 
to go back and refer with more particularity to the proceedings in the Ondh 
suit. 

The plaintiff claimed one-fifth of the whole property, moveable and 
immoveable, basing his claim on the will of Gouree Shunkur. 

* Hurpurshad claimed to be entitled, as the eldest son of Gouree Shunkur, 
to succeed to the whole of the Mourawan estate (Record No. 1, p. 75, 1. 20), 
whilst the other sons of Gouree Shunkur contended that the wishes of Gouree, 
as expressed by the document (in one place called by them a will, and in another 
a deed), were that the property should be divided amongst all of his sons (id. 
P* 76, 1. 9 and .11). The only parties in the Oudh suit who relied upon the 
paper called Chundun's chit, were Riigburdyal, Mohun Lall, Ram Dyal, and 
Kashee Pershad, grandsons of Ohotay Lall, and great-grandsons of Chundun, 
and Balmokund and Banco Pershad, sons of Ohotay and grandsons .of Chundun. 
They said that the talooka could not, under the will of Beharee Ball, be broken 
77, 1. 12), and they set up Chundun’s chit there! y as to the moveable 
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property, houses .and gardens. They never stated or alleged that any of the 
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have found in favor of Chundun’s chit, hut that they had had no opportunity of 
proving Chun dun’s chit put in evidence by them on the first hearing of the suit* 
(Record No. 1, p. 109, 1. 34, and p. 121, 1. 21.) 

The Commissioner expressed no opinion upon the point though he stated 
generally that nothing had been advanced to shake the propriety of liis decree 
in the other appeal, which in fact gave no effect to Ghundun’s chit. 

From that decision a special appeal was preferred to the Judicial Commis- 
sioner by Bahnokimd, Molnin Lall, and others, in which they set up a ground of 
appeal as regards Chund nil’s chit similar to that which had been stated in their 
appeal to the Commissioner (Record No. 1, p. 13G, 1. 4) ; but they still claimed in 
their appeal the right for Balmokund, as the eldest member of Chundun’s family, 
to succeed to the whole of the immoveable estate (Id. p. 135, 1. 37). With regal'd 
to the custom of the family and Chundun’s chit, they said, “ The appellants have 
‘had no opportunity to produce evidence with reference to the custom of the family , 
the will of Rajah Beharee Lall, and the writing of Chundun , and to file the latter ” 
(Record No. 1, p. 136, 1. 4). The Judicial Commissioner expressed no opinion 
with reference to that ground of appeal, though he ought to have done so. If he 
had expressed a judgment upon the point, he ought to have held on special appeal 
that, as a matter of law, there was nothing in the objection. The appellants had 
not, nor had any one of the parties to the suit, set up a custom in the family with 
regard to the extent of shares to which brothers and the descendants of deceased 
brothers were entitled on partition of immoveable estate. They had every oppor- 
tunity to do so if they wished, and to prove it if they could. With regard to 
Chundun’s chit, they not only had an opportunity of filing it, but they actually 
did file it in the Court of the Deputy-Commissioner, but they afterwards withdrew* 
it before the hearing (Record 1, p. 96, 1. 15); and they also gave such evidence as 
they thought fit respecting it, but did not produce the original. 

Sheo Churn, on the first trial before the Deputy-Commissioner, stated that 
two copies of the letter, that is, Chundun’s chit, had been made and signed by 
Hurpurshad, Beharee Lall, Ram Narain, Kunhya Lall, and Madho Pershad, and 
he afterwards added, and by Baboo Ram Sahoy (Id. p. 84). 

Mungul Sing said (Id. p. 84) : — 

u I was sitting near the Baradurree one morning in Magh, 1275 F., Rajah 
Beharee Lall, Ram Churn, Beni Pershad, Mohun Lall, Hurpurshad, Ram Sahoy 
were there ; Balmokund was having his hair dressed at a little distance. They 
all agreed to abide by Lalla Chundun Balls letter, and went away. A Hindee 
chit was written (he does not say a copy of Chundun’s chit was made) by Rajah 
Beharee Lall, and Kunhya Lall, Ram Sahoy, Beni Pershad, Hurpurshad, Ram 
Churn, Madho Lall signed it. I cannot write or read. 

4 Cross-examination. — Hurpurshad took this letter away. Beni Pershad took 
the original of Chundun Lall. Ram Sahoy took away another. I was there by 
chance. I never was sent for before.” 

# As regards the evidence given after the remand respecting Chundun’s chit, 
their Lordships consider that the Deputy-Commissioner was correct in stating 
that, with the exception of the testimony of Beni Pershad and Deenanath, the 
additional evidence (Id. p. 351 to 357), merely goes to show the- existence of the 
document (Id. p. 373, 1. 3). That fact is now admitted* Deenanath’s evidence 
is at p. 358. 

tic says at 1. 17 : “ I have seen with Beni Pershad and with Hurpurshad a chit 
purporting to be written by Chundun Lall a year before I entered his service. I 
saw the letter during Chundun’s life, and ho spoke to me about it, and said he 
wished Gunga Pershad’s sons to get Rs. 20,000, Chotay Ball’s, Rs. 30,000; and 
the others Rs. 15/100 each ” (Oudh Record, p. 358, 1. 18)'. 

; This shows that Chundun’s intention when he wrote the document was that 
$h0 several members of the family should each receive the particular amount set 



( 316 ) 


opposite to his name. Chundun, certainly, according to that evidence, docs not 
appear at that time to have inserted the amounts as expressing the proportions in 
which, the property of the family was divisible by custom or was at all tiroes in 
future to be divided if partition should take place. Deenanath, however, added 
that the conversation was casual, and in answer to the Court, said, “ In the con- 
versation above described, I understood from Chimdun Lall that lie meant the 
whole properly to be divided amongst the kinsmen in those proportions; the 
wonP Ursaiha * was used by him. The conversation arose at the time of Golam 
Ali Khan driving the family across the Ganges in 1255 Fusion.” That was about 
the year 1848, and the conversation applied to the property as it existed at that 
time. 


1 f ■ ]: 


The statement as to what the witness understood from Chundun in 1848 to 
be his meaning is too loose and unsatisfactory to be acted upon ; it was never 
mentioned, or even alluded to either in his examination or cross-examination at 
the first trial ; is quite at variance with the statement in his examination in chief 
that Chimdun had told him that he wished Gunga Pershad's sons to get Rs, 20,000, 
Chotay Lall s Its. 30,000, and the others Its. 15,000 each, coupled with his state- 
ment in cross-examination that Chundun’s property consisted of Rs. 400,000 or 
Its. 500,000 when the paper was written. 

The Deputy-Commissioner in his judgment, referring to this statement of 
Deenanath, says: “This evidence is not sufficient to justify the Court in attach- 
ing to the document a meaning different from that on the face of it/ J and their 
Lordships entirely agree with him. 

Deenanath did not, on his examination after remand in the Oudh suit, speak 
to the fact of copies having been made or signed by other members of the family. 
Bm evidence was given on the 10th August, and it will bo seen that, when 
examined before the Subordinate Judge in the Cawnpore suit on the 10th March 
18^0, he swore not only that copies had been made and signed, but that after 
finishing the copy the following sentence was added thereto : " ff Every one should 
divide and take his share, according to the letter of Lalla Sahib.” (Record No. 2, 
p. 148.) He i.s the only witness who spoke to that 1'act. Beni Pershad, one of 
the sons of Chotay, who was interested in acquiring a doable share for his branch 
of the family, said : — “ Two copies of the letter were made by Eeharee; one copy 
was given to Ram Sahoy, and the other to the descendants of Chundun ; ” but he 
did not state that any sentence was added thereto, or that the copies were sio-ned 
>y any of the members of the family, though he is one of the persons who was said 
by Mungul Singh to have signed them. He went on “ The chit of Chundun 
should regulate the partition of the property of every description” (368, line 28). 
iut this was mere matter of opinion. He did not at that time state that any 
agreement to the effect was ever entered into by the family, and it is quite at 
variance with the defence which lie had set up, 1 

The Deputy-Commissioner, in his judgment on remand, found that there was 
m ascertained custom as to partition (Record No. 1, p. 360, line 5), and putting 
.Vfttwuns chit out of the question their Lordships are of opinion that that finch 
, \ Ilf; w m correct, 

■■ respect to Chundun’s chit, the Deputy-Commissioner, after giving his 
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partition has been established, *and I find, in consequence, on the issue, that the 
measure of the share of each party in the personal property is Hindoo law, under 
which Baboo Ram Sahoy will take one-half (xir), und If 16 sons °f G hand an Loll, 
or their representatives , each one-tenth ( T V)< In the ancestral estate, and that 
acquired up to the 14th February 1856, 1 find that the measure of the share of each 
party is also Hindoo law, and that under it Baboo Ram Sahoy will take one-half, 
and the sons of Chundun Lall, or their representatives, each one-tenth. I find that 
in the acquired estate of Baboo Sheo Pershad, i.e.,Runthra taluqa, Baboo Ram Sahoy 
is entitled to the sole ownership, the measure of his share being Act I of 1869, and 
in the acquired estate or ' grant ’ of Gouree Shunkur, as previously explained, I 
find that the measure of the share of each of the parties is the will of Rajah 
Gouree Shunkur, under which the sons of Chundun Lall, or their representatives, 
and Baboo Ram Sahoy, will each take one-sixth” 

The finding of the Deputy-Commissioner, taken on remand, afterwards went 
before the Judicial Commissioner. He found that Chundun’s chit was genuine, 
not that all or any of the parties had signed a copy or copies of it, or had agreed 
to be bound by it ; but he considered that the document set forth the custom 
under which the ancestral estate had been held, and to which both Rajah Gouree 
Shunkur and Baboo Sheo Pershad in their wills, and Rajah Beharee Lall, in his 
petition, alluded. 

The following is an extract from his judgment, p. 384, 1. 23, Record 1 : — 

“ The Court of First Instance would apply to the ordinary Hindoo law, but 
it appears to me that such a ruling would not only be in direct contravention of 
the repeated declaration of this family for many years, that the joint estate was 
subject to family custom ; but in direct opposition to the expressed wishes of the 
two grantees, Rajah Gouree Shunkur and Baboo Sheo Pershad, in respect to the 
estates over which they respectively had a power of testamentary disposition. 

“ Had these latter intended that their grants should be divided according to 
Hindoo law, nothing could have been easier or more natural than for them to say 
so. But what they do say is, f We have a custom under which we now hold 
family property, and by that custom we wish the succession to our acquired 
estate to be regulated.’ 

“ I think it impossible for any member of the family to say that the division 
should be by law, rather than by family custom. 

“The difficulty is to decide what is that custom. 

“The two instances of separation in previous generations do not assist us, for 
they are evidently not regulated by a common law, but were friendly agreements, 
the amounts given off being determined amicably, and based probably on facts 
known to the parties concerned, and to no one else. 

Ci It is hardly disputed that the greater portion of the property held prior to 
the recent grants was acquired by Chundun Lall and his eldest son, Chotay Lall; 
and I myself can speak , from many years' experience , to the veneration in which 
the Burra Lalla {Chundun Lall) was held by the joint family , and to the fowl 
that all agreed that though the family lived and hoped to continue as undivided, 
yet that Chundun Lall had made a division prior to his demise , which ivas pre- 
served in the family archives , and recognized by them . 

“ A paper, purporting to be a copy of the record of the division so made in 
Chundun Lull’s own handwriting, has been produced in this suit, and it is admitted 
that it is a copy of the document filed in the Court of Cawnpore. 

“ Some ridicule has been cast upon this paper, and the Court of First Instance 
deemed it unnecessary to enquire into its genuineness or its validity. 

^ ^ “The ridicule^ was misplaced, for the points which, to the ignorant, appear 
ridiculous, are precisely those which prove the paper to be a genuine production 
of the patriarchal head of an undivided Hindoo family. 

- , “In this Court there has been no. real attempt to denj" its genuineness, nor 
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evidence offered to refute it, and as It has been found by the highest Appellate 
Court to be genuine in a suit between some of those parties in respect to proper- 
ties held by them in the North-Western provinces, and not subject to the special 
law of Ouclh, I think it unnecessary to remand this case again for trial of that 
Issue, and, under my special power of review, I find that the document produced 
as Chundun Lull's is genuine. 

“ Finding that, 1 have no doubt but that that document sets forth the custom 
under which the ancestral estate has been held, and to which both Rajah Gouree 
Shunkur and Baboo Sbeo Pershad in their wills, and Rajah Beharee Ball, in his 
petition, allude.” 

He then declared his finding on the several issues directed on the remand, 
and on the 6th and 7th. He said, on the 6th, “ I find that the measure of the 
division of the personal property, the ancestral and the several acquired estates, 
including the Bunthra taluqu, is the custom of the family; and on the 6th, that 
the family custom is set forth in the writing of Lalla Chundun Ball, and that by 
it there falls of the entire estate divided into 22 portions, to the heirs of Gunga 
Pershad, 4 portions ; to the heirs of Chotay Ball, G portions ; to the heirs of Rajah 
Gouree Shunkur, 3 portions; to the heirs of Rajah Beharee Ball, 3 portions; to 
the heirs of Kunhya Ball, 3 portions ; to the heirs of Jankee Pershad, 3 portions” 

And he concludes thus : — 

" X therefore find that plaintiff, Slicodyal, as the only son of Lalla Kunhya 
Ball, is entitled to a share equal to three out of twenty-two equal portions of 
the entire estate, and cancelling the decrees of the Commissioner of Lucknow, 
dated 7th May and 2nd June 1370 (as before), X amend, as above, the decree of 
the Deputy-Commissioner of Lucknow, dated 28th March 18 70, said share to 
be enjoyed by said Sheodyai, subject to and in accordance with the will of Rajah 
Gouree Shunkur, deceased ; and, considering the courteous and liberal manner in 
which the advocates of all parties have in this Court consented to the arrange- 
ment which enables the interests of all concerned to be determined in one 
judgment, I rule that when finally taxed in this Court all the costs in ail the 
Courts in this case shall be costs against the estate.” 

The finding upon the 7th issue is altogether at variance with the cases set 
up by the several defendants in the suit, none of whom, as before observed, with 
the exception of the descendants of Chotay Ball, ever relied upon Chundun *s chit 
and they, only as regards the moveable property. 

The genuineness of the document is now admitted, but it does not of itself 
prove a custom. ~ 


A custom is a rule which in a particular family, or in a particular district 
has from long usage obtained the force of law. It must be ancient, certain and 
reasonable, and being in derogation of the general rules of law, must be construed 
strictly. But Chundun’s chit did not allude to or prove a usa^e in the family or 
profess to lay down a certain definite rule which could be applied to any other 
state of facts than that which existed at the time it was written. It was not and 
mm not be, acted upon or applied to all cases of partition amongst brothers or 
#iseei.Klants of brothers. It was a mere proposal for the division of Rs 110 000 
certain i then existing members of the family. Wlmt general rale can be 
lfc i » iat m al * casos wllw 'e there are two brothers, the eldest 
take nothing (for that was the case as to Chundun, by his 
feta widest son shall take six twenty-seconds or three-elevenths^ the 
imtm twenty-seconds each, and his brother four twenty-seconds 
Vfejj* where there are more than two brothers or the de~’ 

{ 1 , < r , , H 11 !* are of opinion that Ohundun’s. chit 

..intended to declare, and was not evidence of, a valid 
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family property, moveable or immoveable. The Judicial Commissioner did not 
rest his judgment upon the fact that an agreement between the parties had been 
proved, but upon the fact that Chundun’s chit set forth a custom under which the 
ancestral estates had been held, and to which he stated Rajah Gouree Shunkur 
by his will alluded. He referred to his own experience with regard to the venera- 
tion in which Chundun was held, and to his knowledge that the family had 
recognized a division which Chundun, prior to his demise, had made. 

It ought to be known, and their Lordships wish it to be distinctly understood, 
that a Judge cannot, without giving evidence as a witness, import into a ease his 
own knowledge of particular facts. If the means of knowledge of the Judicial 
Commissioner of the facts spoken to by him in his judgment as depending upon 
his own knowledge, were capable of being tested, it would probably turn out that 
it depended upon mere rumour or hearsay, and that his evidence as to those facts 
would not have been, admissible if he had been examined as a witness. Rut even 
if the Commissioner’s statement of facts from his own knowledge be taken as 
evidence, Ohundun’s chit did not establish a custom as to the extent of shares 
upon partition, especially as regards immoveable property. As to such property 
the terms of it were not applicable. It expressly says, “ Each sharer will 
take his share half in money and half in gold, silver, and debts due,” and if 
the translation in the Cawnpore case is to be relied upon, it says, “ half the estate 
consists of cash, and the other half of silver, gold, and debts” (Record 2, p. 94*) ; 
which shows that it was intended to apply only to property of that description. 

The Judicial Commissioner not only found that Chundun’s chit set forth 
the custom as to the shares in which the family property was divisible, but he 
interpreted the documents called Gouree Shunkur 1 s will, and the tabular state- 
ment, as referring to a family custom by which the extent of the shares of the 
different members of the family was regulated. Their Lordships do not put that 
construction upon those documents. No such custom was set up by any of the 
parties to the suit in answer to the plaintiff’s claim. The custom referred to in 
the documents called a will was merely that “ the eldest member of the family 
continues to be the head ; ” “ that every one possesses a share ; that the other 
brothers are at liberty to have their shares separated if they wish it ; that the 
head has no power to alienate without consulting every shareholder;” and a 
wish was expressed that the old custom of maintaining the share of each share- 
holder should be preserved in opposition to the rule of primogeniture. But there 
is no allusion to any custom under which the different members of the family 
were entitled upon partition to shares other than those provided by the rules of 
the Mitacshara. 

Deenanath, in his evidence, says, “ The custom of the family was that the 
eldest member had the direction,” Gouree Shunkur did not state in the tabular 
statement, any more than in the documents called a will, that there was a custom 
as to the extent of the shares to which the several members were entitled upon 
partition. In the tabular statement he divides the members of the family fit to 
succeed under two heads, “ the sons of Chundun” and “the sons of Gunga Pershad,” 
He does not number them from one to seven ; but he numbers Chunduffs sons 
from one to five under one heading, and Gunga’s sons one and two under the 
other; he puts himself down as one of the five, and inserts grandsons in the place 
of deceased sons, thus: “The sons of Chotay Lall, deceased,” and “the son of 
Lalla Jankee Pershad, deceased.” He does not state that Chotay’s sons will 
take two shares, but puts them down as representing their father as one of the 
sons of Chundun ; and he also puts down Jankee Persliad’s only son as represent- 
ing his father, as another of the sons of Chundun. 

The entry is as follows : — 

Sons of Lalla Chundun Lall, deceased : 

. : 1. Sons of Lalla Chotay Lall/ deceased. 
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2. Rajah Gouree Shunkur. 

3. Lalla Beharee Lall. 

4. Lalla Kunhya Lall. 

5. Son of Lalla Jankee Pershad. 

Sons of Lalla Gunga Pershad, deceased : 

1. Lalla Shiva Pershad. 

2. Lalla Rain Sahoy. 

See also tabular statement, Record No. 1 , p. 71 , in which the words de- 
scendants of Chotay Lall ” are used instead of the words “ sons of Chofcay Lall.” 

Their Lordships consider that the proper interpretation of that document is 
that Gouree Shunkur considered, represented, declared, that it -was his wish and 
intention that the property should be divisible per stirpes , and that is clearly the 
mode in which, in the absence of a familj’ custom, the property being joint, would 
have been divisible under the Mifcacshara. See the “ Mitacshara ” on Inheritance, 
eh. 1 s. 5 par. 12. 

It is not likely that Gouree Shunkur, who had had the sumrnd granted to 
him, and been allowed to engage for the Government revenue, intended to say, 
and it is clear that he did not say, that it was his wish that his nephews, 
Ghotay’s sons, as representing their father, were entitled, by custom or otherwise, 
to a share double the amount of that to which he himself was entitled. He 


certainly did not refer to Ohundun’s chit, and he could not have referred to the 
copies which are alleged to have been made and signed after his death. 

The Judicial Commissioners judgment as to what was the nature and extent 
of the custom is founded entirely on Chundun’s chit. The custom spoken of 
by Rajah Gouree Shunkur in the documents called his will, is a custom said to 
have existed in his family for generations past. There certainly was no evidence 
of any partition in the family in which the property had been divided in the 
proportions specified in that document. The evidence, such as it was, was all the 
other way. It showed, so far as it wont., that upon the partition betw r een 
Chundun and Gunga Pershad and Alooimoo each took one-third. See Runjeet 
Singhs evidence (Record No. 1, p. 352, 1.7; ft!., 1. 20, p. 353). Ram Sahoy 
swore that Rajah Beliaree Lall told him that the documents showed that upon 
the separation of Moonnoo two-thirds of the property was reserved for Ohundim 
ami Gunga Pershad (Record No. 2, Supplement, p. 4). Dcenanath, in his evidence, 
says, “when Jubboo separated, he got a 4 -ami as share, and Chundun 12 annas of 
joint property. I have often heard tills. When Moonnoo separated, out of 
4 annas he got 1 anna 3 pie ; Gunga, 1 anna 3 pie; and Ohundim, 1 anna ‘6 pie. 
The 1 2 annas was not divided, it was left to meet expenses of the business. 

The evidence in the Oudh suit cannot be supplemented by that which was 
given in the Oawnpore suit in December 1870, long after the final decision of the 
Judicial Commissioner of October 1870 was pronounced. 

Reliance was placed upon Ram Sahoy s letters as showing his own admission 
' that he had no right to any share in the family estate. It cannot now be disputed 
that he m entitled to a share, though the extent to which he is entitled is a matter 
dispute. Their Lordships agree with the view which the High Court took of 
.fetters. They consider that, regard . being had to the circumstances, an 
tJsat he was not entitled to anything cannot he fairly drawn from them. 
ffeipfah&My ma under the impression at the time they were written that by 
^reclamation, and the sunnud which had been issued, 
m a sharer had been confiscated, and that Beharoe was the 
of the whole of Mourawan, The letters, if they amount to an 
adeaiswon 41 jfety amount to an admission that he was not entitled to any portion 

til6y cerfc ^ y caimot he evidence to show'' that he. 

Their -decided^ that ^ improperly which was granted to 
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Rajah Qouree Shunkur by sunnud, etc., was transferred by him to the family to 
be held, as joint family property, the whole of the property in dispute in both 
the suits must be governed by the same rules. Their Lordships are of opinion 
that neither by custom, usage, contract, nor by any other means, has the property 
in dispute in the Oudh suit at any time become divisible upon partition in any 
other manner or in any other shares than according to the rules of the Mitacshara. 
They are of opinion that the finding of the Judicial Commissioner on the sixth 
and seventh issues, that the measure of division of the personal property, the 
ancestral and the several acquired estates, including the Bunthra estate, is the 
custom of the family, and that that family custom is set forth in the writing 
of Chundun Lall, and his decree founded upon that finding, are erroneous, and 
that the property must be divided according to the rules of the Mitacshara. 
There is not sufficient evidence to warrant a finding that Ram Sahoy was to take 
the Bunthra estate and the twenty-seven villages as his share of the property ; 
and their Lordships are of opinion that the twenty-seven villages must be 
held to form part of the joint family estate, and must accordingly he divided 
as part of it. 

It was agreed at the hearing of the appeals that their Lordships should 
decide whether the Bunthra estate is part of the joint family property, and is 
divisible in the same manner as the Mourawan estate. They are of opinion that 
it is. Sheo Pershad to whom it was granted, having signed documents similar to 
those which were signed by Gouree Shunkur as to the Mourawan estates (Record 
No. I, page 27, 1. 30), Bunthra became part of the undivided family estate. 

With regard to the property which is the subject of the Cawnpore suit, their 
Lordships are of opinion that Chundun’s chit does not apply to it; and that it is 
not satisfactorily proved that the members of the family ever agreed that, upon 
partition, it should he divided in the proportions specified in Chundun’s chit with 
respect to the Rs. 110,000 therein mentioned. 

Beni Pershad’s evidence in the Cawnpore suit, given on the 19th December 
1870 (Supplemental Record in that suit, page 2), is very different from that which 
he had previously given on the 23rd August 1870, in the Oudh suit after the 
remand. 

He was greatly interested in the result as one of the descendants of Chotay 
Lall, and his evidence in the Cawnpore suit was given after the last judgment 
of the Judicial Commissioner had been pronounced on the 29th October in that 
year. 

He then stated for the first time that copies of Chundun’s chit were signed 
by six members of the family, that is to say by the eldest son of each stock. 

But even that would fall short of proving that they had agreed that upon any 
future partition of immoveable property, their shares should be adjusted in the 
same proportions as those in which the Rs. 110,000 mentioned in Chundun’s chit 
were to be divided. None of the witnesses corroborated the evidence of Deenanaih 
given in the Cawnpore suit (Record No. 2, page 148), that an additional sentence 
was added to the copies of Chundun’s chit which the parties are said to have 
signed. 

^ Chundun’s chit had reference only to moveable property, and, without some 
addition, could not he applied to the partition of immoveable property. 

Beni Pershad went on to say that the signed copies were delivered, one to 
Hurpurshad, and one to Ram Sahoy (Supp, Record Cawnpore case, p. 2, 1. 18), 
the persons above all others whom it was necessary to bind by them. The story 
is most improbable. Ram Sahoy (Record No. 2, Supplement, page 4) swore that 
an arrangement was come to by which Bunthra and other property was to be 
taken by him as his share, and in this he was corroborated by Beni Pershad. The 
Utter, after stating that copies of Chundun’s chit were signed, said, “ After this 
Ram Sahoy got the 27 villages in Oudh, and took the profits. Ram Sahoy took 
’ ; ; ; 1 ■ 21 
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the 27 villages in accordance with the arrangement. The cliitta on account of 
the whole estate was not made up, but these villages were given to Ram Sahoy 
to receive the full profits, while the remaining villages continued to he attached 
to tile Koothec at Oonao {hi Supplement Record, page 2, 1. 25, etc,). 

Further he, sakl Rajah Beharee, did not sign the paper which I have deposed 
was drawn up in his lifetime, he wrote the copies and his son signed it. (Id. 
1 >- 8 , 1 . 1 -) . 

Again “at the meeting of the family at which the document executed by all 
of us was prepared, there was no mention made of any other paper but the 
document of Chundun/’ 

Hurpurshad denied that a copy of Clmndun’s chit was signed by the family. 
(Record No. 2, page ISO.) 

Ram Naravan said he did not know whether he had ever signed such a 
paper. He said, “ If I see the paper I can sav,” but none was produced. 

Mohun Lall who was interested in obtaining a doul »le share for the descendants 
of Chot&y, of whom he was one, on his first examination before the Subordinate 
Judge (Record No. 2, page 143), did not corroborate the other witnesses as to the 
delivery of the signed copies to Hurpurshad, and Earn Sahoy respectively, but he 
corroborated Ram Sahoy and Ram Pershad as to an agreement having been come 
to by which Ram Sahoy was to take the 27 villages, etc., in lieu of his share. Ho 
said in his evidence, taken 18th March 1870 (Record No. 2, page 146, line 3), 
“ About two and a half or three years ago Rajah Beharee Lall, Hurpurshad, and 
Ram Pershad were looking at the document — Lc. r Chunduns chit — and I was 
present there,' ” but he does not say that copies were made or signed by any of 
the family. 

Deonanath in his first deposition in the Cawnpore suit (Record No. 2, 
page 3 48), said the copies were signed in 1274 Fusloe, which would be about the 
time above mentioned by Mob tin Lall In his deposition in the Oudh suit after 
remand (Record No. 1, page 358) he speaks of the chit, and not of the copies. In 
his examination before the High Court after adjournment, he said the copies were 
made in 1275 Fuslee. 


Mohun Lull in his deposition taken on the 7th December 1870, after the 
adjournment, says, “ 1 first saw it about three years ago, 55 that would be in 1867. 

Further, in his first examination in the Cawnpore suit, Mohun Lall, speaking 
of Chundun s chit, said (Record No. 2, p. 143, 1. 29): — “It is in the handwriting 
oi Chundun and he went on — “ Subsequently in the time of Rajah Beharee Lall 
a partition deed vjus executed by the members of the family, and signed by all of 
* Rajah Kunhya Lall, Baboo Ram Sahoy, Lalla Balmokund, Hadho Pershad, 
Hurpurshad, and Ran^Naravan attached their signatures to the document. It is 
probably with some of the members of the family M [here some of the words are 
omitted, probably “ it was agreed that the family”] “should divide the property 
according to the directions of Lalla Chundun Lall, contained therein/ 5 Here he 
speaks of a deed of partition, which was probably with some of the members of 
the family. Ho could not refer to the copies of (Jhundun’s chit which, in his 
examination after adjournment by the High Court he said were given, one to 

Hntpwfsh&d and one to Ram Sal toy (Record No. 2, p, 3 82). He proceeded: 

“Wiving out the property in Oudh, the plaintiff; that is Ram Sahoy, is entitled to 
' wlnm are situate in Cairn pave and FuUehpure districts , and in respect 

in %' *n'ister. I mean, that the plaintiff’s share is 
111 Aspect oi which his name has been recorded in conformity 
Xii •^cuted by Lalla Chundun Lall. The plaintiffs share in the firm 

t4i *va-de v onths, B aocording to the letter referred to above/ 5 
P°^^ ou of Kajah Beharee Lall, bearing order 
wMch was Panted to the Deputy-Coimnissioner 
oi entry of the names should be effeeted,m:o<£|ormxty 


* entry of the names shoul 
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with the memorandum of Lalla Chundun Lall. The memorandum referred to 
therein is the document marked C (Chundun s chit), and the Razeenamah of 
Agreement mentioned therein is the Agreement of which I have spoken above. It 
was in conformity with this petition of Beharee Lall, that is, in compliance with 
the provisions contained therein, that the plaintiff caused his name to be entered 
in column 9 of the Revenue Register of the district of Oonao in respect of the 
twenty- seven villages ” 

The High Court, in their first judgment, speaking of the agreement mentioned 
in the petition of Beharee Lall of the 9th February 1868, say : — 

“ There is other evidence to show that such an agreement was made. Mohun 
Lall deposed that a deed of agreement was drawn up in the lifetime of Beharee 
Lall, and signed by the members of the family, including the plaintiff. Deenanath, 
the head gomaslita of the firm at Mourawan, states that Beharee Lall sent to 
Hui’purshad, who had the key of the cash room, for the paper drawn up by 
Chundun Lall in October 1885, and had a copy made of it which was signed by 
all, it being agreed that a division of the property should be made in accordance 
with its provisions. Sheo Churn Lall states that the copy was made in his 
presence, and signed by all the members of the family. Shunkur Buksh deposes 
that he heard from the plaintiff' that Beharee Lall had recently written a paper 
which was signed by all parties ; and Mahadeo deposes that the plaintiff informed 
him on two occasions that he would take his share in accordance with the paper 
written by Chundun Lall.” 

Again — 

<f It is much to be regretted that the Court of First Instance did not examine 
the plaintiff as to the making of the agreement to which the witness referred ; and 
if the Court had been satisfied that such an agreement was in fact made and 
reduced to writing, it should have called upon the parties to produce it, for it 
would have had a material bearing on the plea of the defendants, that the plaintiff 
had assented to the arrangement” (see Record No. 2, p. 178, 1. 36; and p. 179). 

Further they say : — 

“There remains only the question, — Was the principle of division indicated 
in the paper written by Chundun Lall assented to by the plaintiff, or those from 
whom he claims, or was there any other arrangement assented to, with respect to 
the division of the property, at variance with the ordinary rules which govern 
the partition of joint property ? This issue was not distinctly raised in the Court 
below; and although there is some evidence on the record on which we might 
determine it, to enable us to do so satisfactorily, we deem it essential that the 
agreement to which reference has been made by several witnesses as having been 
prepared in the lifetime of the Rajah Beharee Lall , should be called for, and, if 
it exists, he put in evidence . At present we have only secondary evidence of its 
contents, and, although no objection was taken to its admission in the Court below, 
we hesitate to act upon it until we are assured that no better evidence exists. 
We, therefore, call upon the defendants to produce the document to which we have 
referred, and to give proof of its identity with that spoken to by the witnesses; and 
if the plaintiff desires to contradict the evidence of the execution of the document, 
which may be adduced by the defendants, he is at liberty to tender himself for 
examination.” — (Record No, 2, p. 279, 1. 21). 

I he evidence of Mohun Lall (Record 2, p. 143) and of Beni Pershad appears 
to refer to a document containing an arrangement by which Ram Sahoy was to 
take the twenty-seven villages, etc., and probably, according to Beni Pershad, 
Bunthra and other property as his share. The document may have referred in 
terms to Chundun’s chit, and for these reasons copies of it may have been made 
and signed by the family for identification. If the parties intended that all the 
property should be divided in the proportions mentioned in Chundun’s chit, it is 
improbable that they should have signed only copies of the chit when it referred 
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to specific moveable and not, to immoveable pronertv In , • , 

delivered on the 21st August 1871 , the ElW Court tv « w r COnd Judgment, 
m order to obtain the production of the conies of the dn ad J 0l ™ ed this ease 
bi?en written by Lalla Chundun Lall in October 1S*31 IvT alIe S? d to have 
the former part of our iudmnent was denned +« i ^eh, as we observed m 
however, failed to obtain fts prodlcTion ” ^ 86Vml witaesses ‘ We have, 

tion of the agreement s^oto^toby MohurfLall^not* 67 a fj°? nied for the P«>duc- 
the copies of Chundun s chit The cleft n dll i'^ T ^ for the Paction of 
meat, kor either of the copies “?*• \ jro ' iuce the deed of agree- 

signed; nor did they sufficiently account f m * tl W ^ leh 1 were saicI to have been 
existed. The High Court KS fiml tL/f “ e :Iuction of tLem if they 

to produce the agreement or the alleged copilsof Cl° * 1 ° P0W , e F ofthe defendants 
was the case there was no excuse fo?c£X? Chll 1 nd ™ s C K a «d unless that 
they existed. The issue as to wHetW t k • nok Placing them if 
property, other than that provided by the Hind, P f tatlon of the J om t family 
entirely now. None of the lloSite^t u, “ vvas agreed upon, was 

partition had ever been fixed bv custom oiViwmmrS t n & SP<2Cial rul ° fw 
bad ever been come to bv the family in rh^nl 1 1 ^ . an ^ T arrangement 

fixed by Chun dun’s chit with reference to the 11s 1 ionnn >1>01 ' fc * r - " l , h - e P 1 ' 0 P orfcion « 
Hill’s descendants set up nuite a llirttlnf 11( F°«d mentioned m it. Chotay 
Clmndun’s, and that Chundun had bv his *'f' *J iat tPe property was all 

a two-elevenths share in sonic of the v „ , j. r ° '”' tari .y assigned to Ram Sahoy 
defendants also set up that excludin', fi e P «L+' H nr]uirshad^and others of the 
belonged to those to whom ’they were ,,r-n,V ^ panted by Government, which 
entitled to the whole of the pronertv •u. l k' c do f? ndailtK °f Chundun were 
right to any share in it WCftlS Pad ™ 
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Present : 

Sir Barnes Peacock, Sir Montague E. Smith, Sir Robert P. Collier 
and Sir Henry S. Keating. 

Partnership-Managing Partner (payment of by Commission, not Salary)- 
VissoLuti o n Compensation — Construction . 

On Appeal from the High Co art of Judicature at Bombay. 

Cowasjee Nanabhoy 
■versus 

Lallboy Vullubhoy and others. 

remuneration ,°ommi - 1 .’ aHnors "’ as *9 manage the business, and his 
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Mr ' Mr F M;T\?r'’ ar i d 4 fr ‘ > Y, f Gk °UM for Appella: 
Mi. Loth, Q.C., and Mr. Burke for Respondents. 
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Hartley v. Cummings .* 

The Queen v. Weleh.lf 
Whittle v. Franldand.X 
Prickett v. Badger .§ 

Sterling v. Jf attend || 

The judgment of the Judicial Committee was delivered as follows by : — 

11 Collier.— The circumstances under which this appeal arises are as 
follows : — 

On the 10th June 1857 Cowasjee Nanabhoy entered into an agreement with 
a number of persons, who were to form a partnership with him for the purpose of 
establishing a factory for the manufacture of cotton twist. As the terms of this 
agreement are very peculiar, it is as well to read in extenso the material parts of 
it. The beginning of the agreement is to this effect : — ‘ £ To Parsee Cowasjee 
Nanabhoy Dawar, written by us the undersigned (who) do give in writing to you 
as follows : — You are establishing a factory for the manufacture of ‘ water " cotton 
twist. For the same there have been made 100 allotments, i.e. } 100 shares each ; 
one share has been fixed at about Rs. 3,000, viz., three thousand. Relative to the 
same, we have given in writing to you this instrument, agreeably to the par- 
ticulars written below. The first clause is this : — For the above mentioned factory 
(ground is to be procured), and a building is to be erected, and machinery is to be 
sent for from Europe, and the same is to be set up here. In regard thereto, 
whatever business may have to be transacted, i.e., the employment of persons, and 
whatever outlays may have to be made for the said factory, the whole management 
thereof, all we the undersigned shareholders having agreed, have entrusted to you 
that management, do you duly carry on during your lifetime, and the entire 
authority for signing and carrying on the entire management of the said factory 
belongs to you, and after the decease of you, Cowasjee, the whole of the shareholders 
are to approve of such agent or trustee as the shareholders, having held general 
meeting, may appoint/' The second clause runs thus : “ Out of the above 100 
allotments, i.e., shares, as many shares as we have taken we have made known 
below in writing in the place of the signature of each of us, and at the time of 
signing this agreement, having paid you a deposit at the rate of Rs. 500, viz., 
Rs. 500 for each one share, a receipt bearing your signature was obtained/" The 
third is in these terms : — c< For the above purpose, whatever may have been 
expended for a building and machinery, and whatever other outlays may have 
been made and may hereafter be made, all those we the shareholders are duly to 
pay in equal portions agreeably to our shares, the calls which you make in respect 
of the same as there may he need, we are duly to pay within 15 days" time. If 
within the said time of 15 days we should not pay the amount of each call of those 
calls which you may make, then the share or shares subscribed by us shall become 
forfeited, i.e there shall not remain on the part of those who may not pay the 
calls, any right to the deposit to the amount of Rs. 500, viz,,* Rs. 500 paid per 
share, and the call or calls which may have been (already) paid, and the money 
paid for the same shall be credited to the profit account of this Company ; and 
hereafter should any shareholder of the shareholders who have signed below sell 
or make over his share or shares to any individual, the party or parties purchasing 
the same hereafter, is or are also duly to act up to this agreement/" The fourth runs 
thus: — “All we shareholders having agreed to make this agreement or settlement 
(viz.), that in return for the trouble you have been at in getting up this factory, 
we have appointed you for your life the agent or broker of this factory, as to that 
it is to be understood as follows : — Wherever cotton may have to be purchased for 
this factory do you purchase, and whatever yarn may be made in this factory all 

* 5 C. B. 247. § 1 O. B. N. S. 296. 

t 2 K. and B. 357. || 5 Best and Smith B40. 

, * ■, . J 2 Be? I and Smith 49. 
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that yon do sell, and for whatever you may sell on account of the factory do you duly 
receive from this Company the commission at the rate of Rs. 5, vi, 5 per cent 
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loss, or whether as an alternative to either of these two cases they agreed to pay 
him compensation. The part of the agreement which has been most pressed upon 
their Lordships is that contained in the 4th clause, wherein this is said (and 
indeed the same expression is used in the first clause), “ You are to receive com- 
mission for what you sell on our account during your lifetime/' Certainly it 
appears to their Lordships that the effect of this provision would be to give 
Cowasjee a right to commission during his lifetime, provided that the company 
was carried on and any commission was earned. It may also he contended, though 
it is not necessary to decide whether correctly or not, that these terms import an 
agreement that the partnership should be carried on at least as long as Cowasjee 
lived; but that would not be enough for the appellants, for they would have 
further to show that the partners relinquished the inherent right they would 
possess notwithstanding that the partnership were established for the life of 
Cowasjee, or even for a definite term, of winding it up, or applying to have 
it wound up, in the event of its not being able to be carried on with success. 
This right is stated in Mr. Justice Lindiey's book on Partnership, at page 243 
of the last edition, in which he says : — “ In a more recent and important case, 
however, the Court recognised the fact that expectation of profit is implied 
in every partnership, and held that if a partnership is entered into for a term 
of years, and the capital originally agreed to be furnished has been all spent, and 
some of the partners are unable or unwilling to advance more money, and at 
the same time the concern cannot go on, except at a loss, unless they do, 
the partnership will be dissolved by a Court of Equity. Under such circum- 
stances as these it is unimportant whether the concern is already embarrassed 
or not. After everything has been done which was agreed to be done, and 
certain loss is the only result of going on, any partner is entitled to have the 
concern dissolved, although he may have agreed that the partnership should con- 
tinue for some definite time, and that time has not yet expired.” So even putting 
it in the light most favorable for Cowasjee, that the partnership was originally 
intended to exist at least during the time of his life, it remains to be shown that 
there is any provision in the agreement from which it can be fairly inferred that 
his co-partners relinquished the right which they would have of applying to the 
Court for winding up the business if it could not be carried on at a profit, or, in 
the event of their exercising this right, undertook to pay him compensation. In 
this case the company has been wound up on almost precisely the grounds which 
are indicated in Mr. Justice Lindley’s book, and the order for winding up has 
been affirmed by this tribunal. 

Their Lordships, after giving their best attention to the whole of this agree- 
ment, have come to the conclusion that by no fair and reasonable intendment can 
it be inferred that the partners relinquised their right of dissolving or applying to 
have the company dissolved under the circumstances mentioned, or that they 
agreed, if they did exercise this right, to pay Cowasjee compensation. For this 
reason they are of opinion that the case of Cowasjee fails. 

Many cases have been called to their Lordships' attention, decided upon the 
terms of particular contracts, and more or less bearing upon the present, but 
inasmuch as the decision of this case rests upon the words of this contract, which 
is of a very peculiar character, their Lordships do not think it necessary or advan- 
tageous to pass those cases in review. They think it enough to say that the 
conclusion they have come to, that no such term as lias been contended for is to 
be imported into this contract, appears to them in conformity with the current of 
decisions which have been quoted, and more especially with the last case of Rhodes 
v. Forwood , decided by the House of Lords. 

For these reasons their Lordships will humbly advise Her Majesty that the 
Judgment of the High Court of Bombay be affirmed, and that this appeal be 
dismissed with costs. 
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The 22nd J anc 1 87 8. 

Present : 

Sir Bar nos Peacock, Sir Montague E. Smith, Sir Robert P. Collier. 

Decree without Execution — Right of Action — Procedure. 

On Appeal from ike Court of the Judicial Commissioner , Oudh . 

Mirza Mahomed Aga Ali Khan, Bahacloor 
verms 

The Widow of Balmakund and others. 

A j ud^mcni -creditor has, by virtue of the judgment, without execution, no right to the property of 
the judgment-debtor, and is not entitled to recover it from the persons in whose hands it is. The pro- 
cedure prescribed is to proceed to execute the judgment by attachment and sale if necessary, and not 
to proceed by action. 

Mr. Day ae for Appellant. 

Jir. Leith, Q.C . , and Mr. C. W. Arathoon for Respondents. 

Sir Bar ne s Peacock gave judgment as follows : — 

This is an action brought to recover its. 12,420, being the value of a one- 
seventh share of Jaidyal, a judgment debtor, in the property left by Ishri Dass, bis 
father. The allegation in the plaint is that this amount is due from the defendants, 
who hold I he property. The claim is based on a decree which the plaintiff obtained 
in the Civil Court at Lucknow on the 20th November 1883, for Rs. 14,480, against 
the aforesaid Jaidyal, who died, leaving the decree against him unsatisfied ; and the 
plaint alleges that that decree gives the plaintiff a right to institute the present suit. 
The plaint states that: ‘‘The property of the judgment debtor being one-seventh 
share in the* legacy of his father, Ishri Dass. is in possession of the defendants, his 
brothers. JBisheshoor Pershad, one of the brothers of the judgment debtor, the 
defendant No. 5, realised the debts due to the saltpetre firm of his father to the 
amount of Rs. 14,280. 8, and the plaintiff obtained a decree from the Civil Court 
of Lucknow on the. 7th September 1888, for Rs. 2,040. 0. 10, equivalent to one- 
seventh share of the judgment debtor, in the collections made by defendant No. 5, 
and recovered the amount of this decree. This decree was confirmed by the Judicial 
Commissioner on the 18th March 1887.” The original judgment therefore was 
reduced from Rs. 14,480 to the amount sought to be recovered. The plaint proceeds : 
a t'he plainiift now sues the defendants, who hold the property of the judgment 
debtor in their possession, for that portion of the decree against Jaidyal which has 
not been satisfied, and prays that, after a due enquiry, adjustment of accounts, and 
the determination of ihe value of the legacy of Ishri Dass out of the share which 
may be found due to the deceased judgment debtor, the amount claimed may be 
decreed to plaintiff with costs of the Court, and interest up to the date of realization.” 
The defendants put in written statements ; one of them stated that the plaintiff was 
Ibe legal representative of Jaidyal, and therefore could not sue, and the other 
M there was no privity. The real question in this case is, whether the decree 
the plaintiff a right to institute the present suit; in other words, whether a 
j ^editor has by virtue of the judgment, without execution, a right to the 
the judgment debtor, whether it consists in lands, in moveable property, 
A * in A e plain (iffeon tends that, by virtue of this judgment he became 
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awarded to the plaintiff the amount claimed, on the ground that certain books had 
not been produced, and that he was entitled in consequence, under s. 170 of Act VIII 
of 1359, to give a decree to the plaintiff* for the full amount claimed. 

The case afterwards went before the Judicial Commissioner, who reversed the 
decision of the Commissioner. He held that the decree of the Civil Judge in the 
instance was the correct one; and that the judgment which the plaintiff had 
recovered against Jaidyal did not vest in him the property of Jaidyal, or the value 
of it. Their Lordships are of opinion that the view taken by the Judicial Commis- 
sioner was correct, and that a judgment does not vest in a judgment creditor any 
portion of the property of his judgment debtor. It gives him a right to have the 
judgment executed, but until execution, the property of the judgment debtor does 
not vest in the judgment creditor simply by virtue of the judgment That is so 
according to the law of this country, and it is also the case under the Code of Civil 
Procedure, Act VIII of 1859, which is the law in force in India. By s. 200 it is 
enacted that no moneys which are payable under a decree are to pass into the hands 
of the judgment creditor except through the intervention of the Court. It is ex- 
pressly provided that u all moneys payable under a decree shall be paid into the 
Court whose duty it is to execute the decree, unless such Court or the Court which 
passed the decree shall otherwise direct.” A judgment debtor is not justified in 
paying the money to the judgment creditor unless the Court makes an order to 
that effect ; but he is bound to pay it into Court, so that there shall be no dispute 
afterwards as to whether the money has or has not been paid over to the judgment 
creditor. Further, it is enacted that “no adjustment of a decree in part or in whole 
shall be recognised by the Court unless such adjustment be made through the Court 
or be certified to the Court by the person in whose favor the decree has been made 
or to whom it has been transferred.” And it has been held upon that Section 
that if a judgment debtor chooses to pay the money otherwise than through the 
Court, he must take the risk of being compelled to pay it over again. 

How, if this suit could he maintained, how is the money to get into Court ? 
If the judgment of the Commissioner be upheld, the plaintiff* would be entitled to 
levy the amount against the defendants in the suit, and the money would never pass 
through the Court at all. Therefore, even looking at that Section of the Act alone, 
it would be clear that this suit cannot be maintained. But the Act provides (s. 201) 
that if “ the decree be for money, it shall be enforced by the imprisonment of the 
party against whom the decree is made, or by the attachment and sale of his property, 
or by both, if necessary.” Therefore, the decree is to be satisfied, not by bringing 
an action against the debtors of the judgment debtor, or those who hold his property, 
but it is to be enforced by the attachment and sale of the property of the judgment 
debtor. Then the Act points out the mode in which the property is to be attached, 
and the different classes of property which are liable to be attached. By s. 205, 
* f the following property is liable to attachment and sale in execution of a decree, 
namely, lands, houses, goods, money, bank notes, cheques, bill of exchange, promis- 
sory notes, Government securities, bonds or other securities for money, debts, shares, 
and sq on.” It is not clear what the one-seventh of the legacy alleged to hem 
possession of the defendants was : whether It consisted of lands or of money. If it 
was land or money, it was liable to be attached under s. 205, and if it was a debt 
due from the defendants to Jaidyal it was also liable to be attached. The Act 
having slated what property is liable to attachment, goes on specifically to point 
out the mode in which the property is to be attached. If it is land, it is to be 
attached in a particular manner ; if it is goods, it is to be attached in another man- 
ner ; if it Is a debt, it is to be attached in the manner provided by s. 236. By s. 236, 
u Where the property shall consist of debts not being negotiable instruments, the 
attachment shall be. made by a written order, prohibiting the creditor from receiving 
the debts, and the debtor from making payment thereof to any person whomsoever, 
until the further order of the Court.” Having described the property liable to be 
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f J. X0 JJ llGrce decree behind the back of and without 


M representatives of Jaidyai. 
»gW.rf!hip S .K, 0]„Hy rf 


» z, s£r t ‘'“t '' n , «* «• «. **» « not W st 

“lie 4»^r SSsnr w •A 4 

nution that tha i*jr -jjL*. . r. 


S??, .S' 9 . a3 f Hm P tl0 “ that the plaintiff; by virtue of 
^^.judgment «|ebfor, apd is. therpfo^oQtitted 
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to establish his claim to a certain share of the estate left by his judgment debtor’s 
father.” In another part of his judgment he says, and their Lordships quite agree 
with him in that remark, that u if every decree holder could proceed by regular 
suit to enforce his decree, all the provisions in the Civil Procedure Code in regard 
to executions of decrees would be of no avail. But it is evident to the Court that 
where the Legislature has prescribed a particular mode of enforcing a right created 
by a decree, the possessor of that right is bound to follow the procedure prescribed, 
and no other.” In this case the procedure prescribed is to proceed to execute the 
judgment by attachment and sale, if necessary, and not to proceed by action. If an 
action like this could be maintained, — if the plaintiff could recover these Rs. 12,420 
from the persons in possession of the judgment debtor’s property — what answer 
would they have if another execution creditor were to ask’ to attach the same pro- 
perty and to sell it ? Could they have the property attached in their hands and 
taken from them when they had paid Rs. 12,420 ? And how could the difference 
he ascertained if the Rs. 12,420 should not be the full value of the property liable 
to attachment? How could any other creditor get the difference between the 
Rs. 12,420 and the actual value of the property ? He must he driven to a suitor he 
must take the property. If he attach the property, then it would be taken from 
the defendants, after having been compelled to pay the Rs. 12,420 ; if he could not 
attach the property, then he must be driven to a suit, and must be deprived of his 
right to execution of the decree. 

It appears to their Lordships that the proper mode of enforcing a decree is 
that pointed out by the Code of Civil Procedure, namely, by execution and attach- 
ment and sale, or by execution and attachment, and the appointment of a receiver 
under s. 243 to collect the property. 

Their Lordships are of opinion that fhe Judicial Commissioner came to a right 
conclusion, and they therefore will humbly recommend Her Majesty to affirm his 
decision, and to dismiss this appeal, with costs. 


The 28th June 1873. 

Present: 

Sir Barnes Peacock, Sir Montague E. Smith, and Sir Robert P. Collier. 

Deed of Sale. 

On A-ppeal from the High Court of Judicature at Port William in Bengal . 

Mussamut Medhi Begum and others 
versus 

Roy Huri Kishen and others. 

The Privy Council held that the instrument of pale, which the plaintiff sought to set aside as 
fabricated and fraudulent, had been executed, by the principal plaintiff s grandmother, with her know- 
ledge and by her authority, with the intention of “vesting the property therein referred to in the 
defendants. < 

This is an appeal by the granddaughter of a Hindoo lady, claiming possession 
of certain landed property which had belonged to her deceased grandmother, and 
seeking to set aside a decision of the High Court of Calcutta. This decision pro- 
nounced valid an instrument purporting to have been executed by the attorney of 
the deceased, acting on her behalf, in favor of the infant sons of the first respondent, 
who, it is alleged by the appellant, was at that time the manager of the estate of the 
deceased lady. It appeared that the property in dispute had originally belonged to 
the first respondent, but that it had been pledged by him to the deceased in payment 
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iff 41 debt due to her from the father of the respondent who had prowled him as 
manager. The Conn dismissed the appeal from the inferior Court, on the 
ground that iho deceased never Lad more than the interest of a trustee in the pro- 
perty, bat it expressed an opinion that both the original conveyance to the deceased 
and the recomvjanee io the respondeat were merely colorable transactions. 

Mr. Bril for Appellants, 

Mr. Leith, Q.C . , and Mr. Boyne for Respondents. 


TJie judgment of the Judicial Committee was as follows: — 

Tliis suit is brought by Mussamut Mehdi Begum, the maternal granddaughter 
and heir of a lady called Mussamut Fahimoonissa, and her father, Lootf All, against 
Roy Hun Kishen and his two sons. It is material in this case to refer to the plaint 
to see what is the nature of the claim and of the relief prayed. It is u claim for 
recovery of possession by adjudication of right against the defendants, and for 
registration of name in the Collector’s office in respect of the mouzahs and shares 
of the mouzahs mentioned below, situated in the districts of Tirhoot and Patna, 
by cancel men fc of a fabricated and fraudulent sale-mookhtarnama, dated the loth 
December 1858, purporting to have been executed by Mussamut Fahimoonissa, 
alias Dihi Amun, and the fraudulent deed of absolute sale, dated the 17th December 
1858, which appears to have been executed on the basis of the sale-mookhtarnama, 
and also by eancehnent of the mutation proceeding.” The plaint then alleges, with 
some detail of circumstances, that Huri Kishen became the manager of Fahimoo- 
nissa’s estates, and as such agent was entrusted with her seal and papers. It then 
goes on : ki Your petitioners, heirs to the said lady, having obtained a certificate, 
dated the 4th August 1883, under Act XXYII of 1800, asked the first party, 
defendant, in the beginning of January 1805, to pay them rent, render an account 
of the amount collected from villages, and return the said Massam life's seals and 
papers. But the said defendant, who, having the said lady ancestor’s seal in his 
custody, had clandestinely and fraudulently, and through Iris dependent Lala Jaisuri 
Ball as luookhtur, prepared the fraudulent and fabrieatod documents sought to be set 
aside in the names of his sons, the second party, defendants, under his guardianship, 
put forward the said documents, and did not return the seal, etc., or render an 
account of the money collected from the villages. Your petitioners then made 
enquiries in the Registry office, Coliectorate, etc., and became certain of the fraud 
and of the fabrication of the said deeds. From the time of the discovery of the 
fraud your petitioners’ dispossession occurred.” Then it alleges, u The sale-mookh- 
tarnama and the deed of sale are fabricated and fraudulent. The said lady ancestor 
never executed them, nor received the consideration money.” 

The written statements of the defendants assert the genuineness of the deeds. 
Paragraph 8 states, u The deed of sale and the mookhlarnama were executed and 
delivered with the knowledge of Fahimoonissa, the mutation of names was effected 
by the rikrar ’ (acknowledgment) of the lady herself, and on the depositions of, and 
identification by Looff AJi himself, the plaintiff No. I, and Mirza Waited All, the 
husband of the plaintiff No. 2, a ml the receipt of the consideration money was 
tftt fated by the said person and oilier respectable men, and delivered. The allegations 
# fend and absence of knowledge of the plain riffs and Fahimoonissa are utterly 
faJfApM incorrect. The sale-mookhtarnama has been duly attested.” Then the 9th 

on 


“ Your petitioners’ purchase, made entirely in good faith, and 
WJffc Wr consideration money, is valid.” 

t0 * K ' Ksido are a mookhlarnama, dated the ,18th December 
1 858,’ t§^#fcW'T\liui,moxfissa to Jaisuri Ball, empowering him to sell the mouzahs 


to file y 
dated 

ignmimBi ‘l 
under Act? 


[ihe sons of Huri Kishen, for Its. 71,000 ; and also a deed of sale, 
A the same year, executed in pursuance of the mopkli- 
$i 1868. On the 4th August of that year, a certificate 
JjJgwf ftyp. petition of -tte plaintiff, M^hdi m4 hhr father 
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Lootf Ali, claiming to l)e the heirs of the deceased lady, .was granted to them. 
Lootf All, although his daughter is really the heir, is joined with her in this suit, , 
which was not commenced until December 1870, nearly 12 years after the transac- 
tions sought to be impeached, No demand appears to have been made on the 
de fend? nits in the interval ; for although it is alleged in the plaint that a demand 
was made on Iluri Kishen to account for the rents received from the villages, none 
has been proved. 

The case of the plaintiffs was that Iluri Kishen had originally conveyed eight 
of the nine mouzahs in question to Fahimoonissa for valuable consideration. Two 
deeds were put in; one dated the 13th November 1853, by which Huri Kishen, to 
satisfy a debt alleged to be due to the lady, conveyed the three mouzahs which it is 
stated he had purchased under a decree. The other deed is dated the 26th March 
of the same year, by which five mouzahs obtained by Huri Kishen under similar 
circumstances were conveyed by him to her, also to satisfy an alleged debt. With 
respect to another mouzah, evidence was given to show that it was purchased in 
the lady’s own name under a decree she had obtained against one Surroop Narain 
Singh and others. The plaintiff’s case further was that Huri Kishen acted as the 
manager of the lady, received the rents of the villages, and conducted the suits 
relating to them. It is alleged that he became possessed, for the purposes of this 
agency, of her seal and papers, and was thus enabled to fabricate the deeds sought 
to be set aside. The witnesses of the plaintiffs say that he paid the moneys received 
on account of those villages to Fahimoonissa clown to her death, and even afterwards. 

The defendants do not rest their defence on a denial of all title in the lady to 
the property ; and, indeed, by relying upon the deeds of sale, and asserting that they 
were made for a consideration which was actually paid, they virtually admit that she 
had some right in it. This consideration renders it very difficult to sustain the 
judgment of the High Court on the broad ground on which it is put, namely, that 
the original instruments of sale to Fahimoonissa, and the deeds of resale by her to 
Huri Kishen’ s sons, were all colorable ; that the mouzahs were originally vested in 
Fahimoonissa as nominal owner, to be held by her henamee to protect them from 
Huri Kishen’ s creditors ; that he received the rents and managed the property on 
his own account, and as the lady’s agent, and that the reconveyance impeached was 
executed for the purpose of revesting them in his sons by his direction as the real 
owner. This is an entirely new case, not made by the defendants, nor did it form 
the ground of the judgment of the Subordinate Judge. Still, whatever may be the 
title under which Fahimoonissa held the estates, the plaintiffs who come into Court 
to impeach deeds duly registered, to caned the mutation of names, and to disturb 
long possession, have taken upon themselves the burden of sustaining their allegation 
that the deeds are forged, or that, if executed by Fahimoonissa, they were obtained 
from her by fraud. This case is traversed by the defendants, and is directly involved 
in the fifth issue. 

The delay in bringing the suit has deprived the defendants of the evidence of 
the mookhtar, Jaisuri Lall, and the attesting witnesses to the mookhtarnama, who all 
died before the hearing. But several of the attesting -witnesses to the bill of sale 
were called to prove that it was in fact executed and acknowledged both by the 
mookhtar and the lady. It is said that it was highly improbable that it should be 
acknowledged by the lady herself after she had empowered Jaisuri Lall to make the 
sale ; but it may have been thought desirable to obtain her own declaration. There 
are, no doubt, as pointed out in the Court below, inconsistencies and contradictions 
in the testimony of these witnesses, even making allowance for the lapse of time, 
which might have rendered it unsafe to act upon it, if it had stood alone. But it 
does . not stand alone. It is corroborated by other authentic evidence and by the 
undisputed circumstances attending the transaction. The mookhtarnama was verified 
before registration by the Nazir of the Registrar’s office of Patna, who took the 
*' deposition of the attesting witnesses, and afterwards went to Fahimoonissa’s house, 
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tiihl obtained her acknowledgment of if. Hhe, no doubt, was behind the purdah ; 
opd the witnesses who identified her may have deceived the Nazir; hut the verifiea- 
lion was made in the usual official manner, and may be presumed, in the absence 
of proof to the contrary, to have been properly done. 

. . Tho proceedings for mutation of names afford still stronger corroborative 
evidence. . Another mookhtarnama, dated 26 th December 1858 , was given by the 
huh to f aisuri Lall, empowering him to make the mutation, and was verified by the 
yym- winiosses «><- Collector's office. On the 30 th May 1859 , a Nazir of the 
Lolieetor s office vent to Falnmoonissa’s house, and took her" acknowledgment that 
she had sold flic mouzahs to the dofondailts. The acknowledgment is recorded in 
these terms ; k I have sold the whole and entire eight annas of the entire sixteen 
annas of the proprietary (malikana) and (altumgha) rights of each of the mouzahs” 
specifying^ them, ' m conjunction with other mouzahs attached to Zillah Tirhoot, for 
. 8 ils - ' 1 >w°» Purchase money, to Roy Jai Kishen and Roy Radha Kishen, 
nniiOT sons nndnr the guardianship of Roy Huri Kishen, by a deed of sale, dated 
flic 1 1 Ui December 1 <So 8 a.j>., and have received the purchase money in full. I 
have no objection to the name of the vendees being recorded in the Government 
o hee by t he expunction ot my name. Question. Is the seal in your possession ? 
.1 twicer.' a es, it is. l.his acknowledgment is witnessed by the plaintiff; Lootf Ali, 
he. son-in-law ot the lady, and the father of the plaintiff. Mussamut Mehdi, and bv 
iei husband, \\ abed Ah ; and their depositions made at the time have been pro- 
dueod tromiho records of the colloctorate. Lootf Ali says : « I know and recognise 
Mussamu hahimoonissa, aims Bi hi Annin, vernier, who is now making a declaration 

HmOIGl “v'l S0< 41,0 In -°^ a ! 1 for 71 > (K, ° *° Roy Jai Kishen and 

. Iv, p lH '7 *»«« 01 ,u > v Hurt Kishen, and received the consideration money 

m lull, and to her having no ohjeetmn io the registration of the names of the vendees 
by the expunction ot her own juune._ Q,mthn. How did you come to know her ? 

- vmo. i 17111ml I'aliimoomssa, alias Bibi Amun, the vendor, is my mother-in-law, 

and comes belore me ; lienee I know her." 

'Che report of the Nazir, Iladi Ali Khan, has boon produced from the collec- 
, 01 Ahno hl ; rtlhwr 'y a p»i"'^h examined as a witness in the suit; he says, at 
E,n ' r ( ,V WJ, ; f r?- f ° flK ',T ly l ,Iace of Fahhi.oonissa in Jiewan 

LvA i(! q T l : w 01 - P alna > *? n<i <lui .y took down her admission as to her 

Having m.ule a sale, Pnhimoomssa made an admission as to her haviim effected a 
sale, hut I do not recollect of what mouzali the deed of sale was ; it is, perhaps, in 
my report, bved Loot! Ah and Mirza Waited Ali, the relatives of Mussamut 
lahimoonissa, identified her • and Mir Lootf Ali affixed the seal of Mussamut 

Mim'Sed Al if T° 0t ° 1 llw ,? d ™f i< ' n - 1 o»n recognize Mir Lootf Ali and 
f ; l! J A , h lf . 1 f!‘ tlK ; m - ' !«•* »»**, “I submitted a report to tlie 

VO !v xv Dll W d ? mi ndm,ftsion of Mussamut Fahimoonissa. Tho 

u>py which i now see and read m the record is copy of that report.” It mw he 

4 m^d hint hooii Ali was .summoned in thD suit to be identified by 'the Nazir^but 
amused hnnsdl lrom appearing on the ground that he was sick. The Subordinate 

Ss » “£■, Yi u r d "ii, 1 ”' ** “”1' i » ”»«> w» «*£** 

WvEnibt; n Tf’ c ,nl ha y. k,tler l ,rwoi oi ' acknowledgment of a 
K die h s dutv Cn< Thf Sn S ‘ i- “I wlw wa f ; le l ,uiwl take it appears to 

S3£r£thiA^i,W I b r “f* 40 ' him, “The open and candid 

waif 'dir .tt” ^ 
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It further appears to be satisfactorily proved that the possession and enjoyment 
of the property since the date of the conveyance have been consistent with it ; and 
their Lordships do not believe the witnesses who say that the rents were paid to 
Fahimoonissa up to the time of her death. The Subordinate Judge came to the 
clear conclusion that the document of sale of 1858 had been executed by the 
authority and with the assent of Fahimoonissa ; and their Lordships see no reason 
to doubt the soundness of this conclusion, One of the Judges also of the High 
Court, Mr. Justice Phear, appears to have thought that the documents were really 
executed, if indeed (of which he expresses rather a strange doubt) Fahimoonissa 
was a real person. But both the learned Judges of the High Court agree in 
thinking that they did not disclose the true nature of the transaction, the lady, in 
their view, having been throughout the apparent, and Huri Kishen the real owner. 

The statements found in the evidence of some pleaders called by the plaintiffs 
certainly afford support to this view. It is not, however, consistent with the case 
put forward by the defendants $ and if the whole issue had lain upon them, their 
Lordships would not have felt justified in allowing so wide a departure from that 
case. They think, however, as already stated, that the plaintiffs have, in the first 
place, taken upon themselves the onus of impeaching the instruments of sale. 
Now, whatever may have been the precise nature of the transactions, their Loi’d- 
ships are satisfied that those instruments were executed with Fahimoonissa 5 s 
knowledge and by her authority, with the intention of vesting the property in the 
defendants. They think also that there is no sufficient ground for holding that a 
fraud was practised upon her by Huri Kishen in obtaining them. It would require 
strong evidence to support such a case when the nearest male relatives of the lady 
whose interest it was to preserve her property were not only aware of, but present 
and concurring in, her acts, and this evidence is not forthcoming. 

The grounds on which it may properly be held that the plaintiffs have failed 
to sustain their claim are well stated in the judgment of the Subordinate Judge at 
page 254 of the Record : u From the first to the last everything was done with due 
publicity. Nothing was done in a corner. The mookhtarnama was presented and 
attested in the Moonsiff’s Court ; the kubala was drawn up in the registry office : 
the kubala and the kubgoolasool were registered ; and in the dakhil-kharij cases 
notifications were made in the mouzahs, both in this district and in Tirhoot, and 
oozoordars invited, and they did appear. It might be said that the Mussamut 
haying been a purdanusheen female could not personally have information of these 
things ; but this cannot he said of the plaintiff, Lootf Ali, and Wahed Ali, husband 
of the plain tiff, Medhi Begum, who seems to have lived on terms of close intimacy 
with Mussamut Fahimoonissa. They certainly would not have kept the matter 
from her knowledge, or been backwards in taking immediate measures for frus- 
trating the sinister views of the defendants. The defendants took possession of the 
mouzahs immediately after the sale and leased three of the villages, viz., Muhwa 
Singh Roy, Muhwa Ram Roy, and Dyaipore, to an indigo concern in Tirhoot, 
as shown by the registered kubooleut, dated the 20th December 1858 ; yet nothing 
was done by the plaintiffs for a period of nearly twelve years.” 

In the result their Lordships will humbly advise Her Majesty to affirm the 
judgment appealed from, and to dismiss this appeal with costs. 
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The 29th June 1876. 

Present : 

Sir Barnes Peacock, Sir Montague E, Smith, and Sir Robert P. Collier. 
Will — Construction — v 1 dopiion. 

Or Appeal from the High Court of Judicature at Fort William in Bengal .* 

Nidhoomoni Debya 
versus 

Saroda Pcrsliacl Mookerjee and others, 

f a t0 _ ^he (V t&-Cfc “I declare that I give my property to K. whom I have adopted,” 1 

Joilowcd by the direction Ci my wives shall perform trie ceremonies according to the Shastras and hrinxr 


wiuovs mum- uw power or isanouamir the adoption of K. and ousting him from the benefit he was 
to take iihder the will by declining to perform the ceremonies, bub that, whether they performed the 
ceremonies or not, so long as K. lived no other adoption could take place. 

n a PP ca } h J one & 0 widows of a deceased Hindoo against a decree 

of the High Court of Calcutta pronouncing valid a power to adopt a son in the 
event of his decease without children, alleged by the respondent to have been 
executed by the deceased. Phe appellant sought to obtain a declaration that the 
alleged will of the deceased, limiting the course of the descent, was invalid. 


■Sfr. Donne for Appellant. 
Mi\ Leith , Q.C., and Mr, 


IF. Aratliocm for f Respondent. 


SirJlohevt ( oilier gave judgment as follows:- 
This appeal arises under these circumstances : — 

One Doorga Rerslmd MookorjV<\ a nieml»‘r of a Bralmnnical family, had three 
softs, Banmn Bass, Gouri I ersha-d, and Anoda Persian!. Gouri had also three sons 
Saroda, Gryanund, and Nilruttun. Grijanund died at the age of twenty-one, leaving 
two widows, and one of those widows, iSfidhoomoni Debya, brings this suit as heir 
of her husband, for (he purpose of recovering a half of his property. She also seeks 
to set aside a will of her husband, and a will of her husband’s father. The will of 
her husband which she seeks to set aside was dated on the 21st January 1865 a 
day or a short time, before his death. The effect of it is to declare that he had 
adopted a son of his elder brother Saroda, and to devise and bequeath all his real 
aaa personal property lo that adopted son, with the exception of a provision for the 
mdowa. The will ot Gouri Persliad was to the effect that his three sons should 
take his property as joint tenants, and that upon one of them dying the residue 
shou d go to the survivors. In tho event of the will of Grijanund being set aside, 
toe defendants might possibly Have availed themselves of the will of Gouri his 
tatoer for the purpose ot showing that, the widow could not recover in right of her 
husband, but if the will of Grijanund U affirmed no question as to the will of Gouri 
arises, 

L rig? ^ iW . a « ili,wt - lwlI > <he wills. That decision was reversed 

co l , y st i 1, « ot the Chief Justice and two puisne Judges, 
ll&i a j iirilwd Wl!i ? { Grijanund, and they rightly stated that Lit 
«| |»rmed, no question arises with respect to toe will of Gouri. 

d A n °- t0 into a lengthened examination 
against ttos will. They think it enough to say, that "they 
oomat mkm m^rn p thfr High Court that too will is suffioiently^rpyea. 

^ and Jackson and Hitter, JJ., dated, 
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is, as the High Court observes, a will which it is highly probable that a man under 
the circumstances of Grijanund would make. There is a great body of evidence 
in support of it, which appears to their Lordships to preponderate over the evidence 
against it ; among the evidence in support of it is that, among others, of the family 
medical man, and of a relation who appeared to have the confidence of both the 
factions into which the family appears, unfortunately, to have been divided, and to 
have been required to arbitrate between them. The will was published and made 
known almost immediately after the death of the testator ; and the adoption of the 
child which he declares in the will he has made was also made public and insisted 
upon. It is also to be observed that other members of the family, even those who 
now oppose the will, recognised the adopted child Koibullo in various judicial 
proceedings. They brought actions in which they associated his name with theirs, 
and one of them, Anoda, who now opposes the will, endeavored to defeat an action 
on the ground that this very Koibullo ought, as the adopted son of Grijanund, to 
have been joined with him. as a defendant. 

What has been said would have been sufficient to dispose of the case but for a 
contention which has been set up here, apparently for the first time, there being no 
trace of it in the proceedings below. The passages of the will on which it is based 
are in these terms : u And as I am desirous of adopting a son, I declare that I have 
adopted Koibullo Persad, third son of my eldest brother Saroda Persad. My wives 
shall perform the ceremonies according to the Shastras, and bring him up, and until 
that adopted son comes of age, those executors shall look after and superintend all 
the property moveable and immoveable in my own name or benamee, left by me, 
also that adopted son. When he comes to maturity the executors shall make over 
everything to him to his satisfaction. The executors are empowered to perform 
the daily and occasional family ceremonies, and pay the expenses of suits, etc., 
after due consideration. The minor, when he attains maturity, shall be incompe- 
tent to object to anything done by them in this respect. God forbid, but should 
this adopted son die, and my younger brother Nilrutton have more than one son, 
then my wives shall adopt a son of his. If at that time Nilrutton has not a son 
eligible to adoption, they shall adopt another son of Saroda, and the wives and 
executors shall perform all the afore-montioned acts.” It has been argued that 
y inasmuch as the testator directed that his wives should perform certain ceremonies 
according to the Shastras, which ceremonies (though the nature of them has -been 
by no means defined) were necessary to the completion of the adoption, and inas- 
much as these ceremonies were performed by one wdfe only, the adoption was not 
complete, and Koibullo never in any sense became the son of Grijanund. 

This argument raised two questions. First, whether or not these ceremonies 
(whatever they may have been) were necessary for the completion of the adoption, 
or* whether all that was necessary to it had been done by the testator, who in his 
lifetime received the child, the child having been given by his natural father. 
Secondly, whether, supposing these ceremonies to be necessary, and a power to 
have been given to two widows to perform them, one widow only could perform 
them effectually. But it appears to their Lordships that neither of these questions 
arises in the case, and probably it is because they did not arise that they were not 
discussed. The effect of the will according to their view is this : “ I declare that I 
give property to Koibullo whom I have adopted.” There is a gift of his property 
by the testator to a designated person. This direction follows, a My wives shall 
perform the ceremonies according to the Shastras, and bring him up,” Un- 
doubtedly the testator desired and expected that the wives should perform certain 
ceremonies. He requested them to do so. But it appears to their Lordships that 
it would bo an altogether erroneous reading of the will to suppose that he intended 
the taking of his property by Koibullo to be entirely dependent oh whether the 
; wives chose or did not choose to perform the ceremonies. If they did not, it may 
be that the adoption is not in all respects complete, although their Lordships by no 
■? ' t & - : 
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means decide this or give any opinion on the subject Be that as it may, the gift 
of the property nevertheless takes effect The provision God forbid, but should 
this adopted son die, and my younger brother KUrutton have more than one son, 
then my wives shall adopt a son of his, 55 further indicates that the testator did not 
contemplate his widows having the power of cancelling the adoption of Koibullo, 
and ousting him from the benefit lie was to take under the will, by declining to 
perform the ceremonies. Whether they performed the ceremonies or not, it is 
certain that as long as Koibullo lived no other adoption could take place. 
i ^ p r dtese reasons it appears to their Lordships that the judgment of the High 
Court is right ; that the widow has no claim under this will except whatever is 
given to her for her maintenance ; and they will humbly advise Her Majesty that 
the decree of the High Court should be affirmed, and this appeal dismissed with 
costs. 


Oth July 1870. 

Present : 

Sii Barnes Peacock, Sir Montague E. Smith, Sir Robert P. Collier. 

Par til to a — 1 * ulnee. 

On Appeal from the. High Chart of Judicature at Fori, William in Bengal. 

IVosonno Copal Pal Chowdry and others 
wr.inx 

Brojonath Roy Chovvdry and others. 

I he 1’rlvj' ( oiincil iiyivol with tho l,owur C'mirtH in deohiri ug tin; resimndont’s absolute title ('under 
a final derm, « a parUUon suit) to an estate ur, encumbered by any j, „tJe rights hi the appellants! 

rn d j ds ’ S ? ; s , uii : brought by Sreo Copal Pal Chowdry, Prosonno Gopal Pal 
towt ry, and brojendro Gopal Pal Chowalry. They seek to recover possession 
of two-thirds of a putnee tenure, created in IS 40, in an estate called Chowrashy 
and the question is, whether they, as tho representatives of Nilcomul their father 
are entitled to recover two-thirds of that talook. • ’ 

. appears that Sohocharam Panty, the common ancestor, left throe sons 
Knsto Ghunder, bhumboo Chunder, and Ramneedy Pal Chowdiy. Kristo 
Ghundcr and bhuinboo Ghunder claimed the whole of the property, including the 
esteto called Ghowrashy, stating that the mother of Buddinath, the wife of Ram- 

ku - c< “f. voyed the . ,s . 5iare of Buddinath, the son of Ramneedy, to them, 
Ladd math instituted a suit m tlie Supreme Court as far back as tho year 1811 

S t ! ,° conv ‘’-yancc by his mother set aside, and to have it declared that the 
three brothers were jointly interested as a Hindoo family in the property left by 

WaS l’“ s !' d J n W* &vor on the 32th December 182(f 

mteSIr t e !f Uy Tf i0mt T l Und | vicled Hilldo ° family, and directing 

^l^lfntly, on the 3rd December 1824, Buddinath 
Wplemental hill praying lor a partition of the property which had been 
^ Z ! U ” ta ;; ,r t0 be a J oi " fc fanuiy estate. Pending the suit, and after the 
Iff Joychundw > a grandson of Shumboo Clmndcr, granted to 

8*$S£"kO’ ! f m ri fc * . Ni ! ccmra b another grandson of Shumboo 
• : .^ eestor of tho plamfcifEi, the putneo now in dispute, ftnihe 

uu : lli ll^y a8 30 f do by the Supreme Court, directing * .partition 
<-hft sag: terms: ‘ It is ordered that a partition,. fcie, pf 
* schedules A and C touched, to, tho-’ $$ld ' Master^- 

,■ ; 'g : ' . 

. •’ I f-'f i£V* !« it * -h ■ ■ f-Df ■ ‘ : ‘K;>. 



( 341 ) 

report,” that being the joint real estate which was the subject of the suit, and in 
those schedules the zemindary Chowrashy was mentioned. It was further 
ordered that a commission should issue, and certain Commissioners were appointed 
to divide the estate ; they were to make a division of the estate with the appur- 
tenances into three equal parts or shares, and to divide the same by metes and 
bounds where they should see occasion. It was further ordered, that the said 
Commissioners “ should allot one equal third part or share of the premises to the 
complainants in that suit, to he enjoyed by them in severalty, and the remaining 
two-third parts or shares to the defendants, to he enjoyed by them in severalty in 
the manner prescribed by Hindoo law ; and further, that after such partition should 
have been so made, the said complainants and the said defendants should convey 
such several one-third and two-third parts or shares of the said premises to each 
other respectively, to be held in severalty as aforesaid.” 

The Commissioners made a return to the Court, which will be found at page 
126 of the Record. They stated that they had divided the estates into three 
equal parts or shares, or as near thereto as might be, and had, in pursuance of the 
said commission, allotted and appointed, and did thereby allot and appoint unto 
the representatives of Buddinath, who had been made parties to the suit by bill of 
revivor, “ all and singular the following lands, tenements, and premises,” describ- 
ing them, to have and to hold the same unto them, and their heirs, representa- 
tives, and assigns, to be held and enjoyed by them in severalty for ever, in the 
manner prescribed by Hindoo law, as in the said commission was directed. 
Amongst the lands so described was the said estate called Chowrashy (p. 129). 

Upon that an order was passed, which will be found at page 159 of the 
Record, the material parts of which are these : “ It is ordered that the said defen-r 
dants,” including the representatives of Nilcomul and Joy Chunder, who were 
grandsons of Shumboo Chunder, Nilcomul also being the father of the appellants, 
u do within ten days of the service upon them respectively of the order, put the 
complainants in these causes into possession of the lands, tenements,, and premises 
allotted to the said complainants, under the return, dated the 27th day of January 
1853, to the commission of partition issued in these causes, on and bearing date 
the 18th day of August 1850, and under and by virtue of the decree made in 
these causes, on and bearing date the 5th day of August 1850, and which are in 
the possession of the said defendants or any of them, or of their servants or 
agents, or of the servants or agents of any of them, not disturbing the possession 
of any of the ryots or other tenants, but without prejudice to the plaintiff's right 
to sue and proceed against any ryots or other tenants by regular action or suit, or 
otherwise, according to the course of practice of the Courts of- the East India 
Company.” The effect of the order was that they were to put Buddinath's 
representatives into possession of the zemindary Chowrashy, u not disturbing the 
possession of any of the ryots or other tenants, hut without prejudice to the 
plaintiff's right, to sue and proceed against any ryots or other tenants by regular 
action or suit, or otherwise, according to the course of practice of the Courts of 
the East India Company” 

It has been held, and their Lordships quite agree in that view, that the 
defendants, the representatives of Nilcomul, were not tenants within the meaning 
of this order, and that, according to the terms of it, it was their duty to deliver 
over to the representatives of Buddinath the estate called Chowrashy, free 
from any incumbrances which, pending the suit, had been created in their 
favor. Bub that is not all The defendants not having put Buddinath J s repre- 
sentatives into possession, a proceeding was taken under a -writ of execution, 
called a writ of assistance, to compel the defendants to put them into possession 
; of the estate; upon which the case went to the Zillah Court of the Twenty-four 
Fergunnahs, the Court in whose jurisdiction the lands were situate. 

$ree Gopal Pal Chowdry, who is one of the present plaintiffs, made an objec- 
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tion, Init that had nothing to do with the present question. Sreemunto Koondoo, 
the person to whom the putnee tenure in the said estate called Chowrashy had 
been granted benamee for the appellants Sroe Gopal Pal Ohowdiy and others, 
claimed that he was entitled to the putnee which had been so granted. The 
Judge rejected his claim and said: “ The evidence leaves no doubt on my mind 
that" this objectors claim is founded on no sufficient proof of bond fide possession 
under a bond fide transaction; that is, that he is not the third party he claims to 
be, nor entitled to hold the possession lie declares himself to hold. He is not, 
therefore, as a third party, in possession protected by the terms of the decree or 
writ of assistance. I reject this petition accordingly/’ 

Upon that, Sreemnnto Koondoo appealed to the Sudder Court, and the 
Sudder Court upheld the decision that he was not a third party claiming under 
the putnee, but that he was merely holding it benamee for one of the parties to 
the suit. If he had established his right as a third party, and had proved that 
he was holding the putnee on his own behalf and not on behalf of Sree Gopal Pal 
Ohowdry and others, the question would have arisen whether he was not bound 
by the decision of the Supreme Court, the putnee having been granted to him 
•pendente life. But that question does not arise, as the putnee was held benamee 
for persons who were parties to the suit, and they were bound by the decree of 
the Supreme Court. That decree was that the zemindary was to be delivered 
over to the representatives of Buddinath by the persons who are now the plaintiffs 
in this suit. 

The first Court held that the plaintiffs were not entitled to recover, and dis- 
missed the present suit. Thereupon the ease cause on appeal before the High 
Court, and Mr. Justice Norman, in delivering the decision of the High Court, 
says : “ Looking at the terms of the return to the commission of partition, and the 
circumstances under which the two putnc.es are said to have been granted and 
were held benamee for Nilcomul, I think that the Commissioners for the purpose 
of the partition treated, and rightly treated, Nilcomul and Joy Ch under as being 
in actual possession of Turn if ChowmJiy, altogether disregarding the putnees, 
and that the heirs of Nilcomul are bound by that allotment. I am of opinion 
that under the final decree in the partition suit, the heirs of Buddinath Pal 
Ohowdry acquired an absolute title to Turuff Chowrashy unencumbered by any 
putnee rights in Nilcomul or his heirs. The result is, that in my opinion the 
decision of the Court below is substantially correct, and the appeal must be dis- 
missed with costs/* Mr. Justice Amalie, who was one of the members of the 
•Division Court to which the appeal was preferred, concurred in that judgment. 

Their Lordships think that the High Court came to a correct conclusion, and 
that the plaintiffs are not entitled to maintain this suit. Under these circum- 
stances they will humbly recommend Her Majesty that the decision of the High 
Court be affirmed with costs. 


The 1 Jill July 187 G. 
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Ohowdhry Mimtaza Hossein 
versus 

Mussumat Bibi Bechunmssa. 

On an application under s, 827 Act Y1II of 1850 to have an award filed in Court, it was held that 
the' word “award” as used in the plaint must be taken to include the whole document which is 
scheduled to the plaint, i.e., the formal judgment as well as the decree, also that the earlier Sections of 
the Act are not incorporated into s. 827 as they arc into s. 326, and that the words “sufficient cause” in 
s. 327 should be taken to comprehend any substantial objection which appears upon the face of the 
award or is founded on the misconduct of the arbitrators or on any miscarriage in the course . of the 
■ proceedings or upon any other ground which would be considered fatal to an award on an application 
to the Courts in England. 

Both parties having agreed to the appointment of arbitrators to determine their rights in dispute 
according to the terms of a will, and it being contended by the appellant that it was miscarriage on the 
part of the arbitrators to make their award without having had the whole of the will before them, their 
Lordships, sensible on the one hand of the extreme impolicy of allowing parties to get out of awards 
upon objections which really did not affect the substantial justice of the case, and on the other hand, 
considering the necessity of not allowing arbitrators to act without jurisdiction by doing that which the 
terms of the submission to arbitration did not entitle them to do, came to the conclusion that, as the 
appellant, having a clear knowledge of the circumstances on which he might have founded an objection 
to the arbitrators proceeding to make their award, did submit to the arbitration going on and allowed 
the arbitrators to deal with the case as it stood before them, taking his chance of the decision being 
more or less favorable to himself, it was too late for him, after the award had been made, and on the 
application to file the award, to insist on this objection to the filing of the award. 

This was an appeal from a decretal order of the Commissioner of Lucknow, 
upholding a judgment of the Deputy Commissioner of that Division. The facts of 
the case are sufficiently stated in the judgment of the Judicial Committee. The 
point in dispute was whether the appellant w r as bound by the terms of an award of 
arbitrators who were appointed by the consent of both parties to settle a dispute 
concerning their rights according to the will of the appellant’s late brother and of 
the respondent’s late husband. 

Mr . Leith, Q.C. , and Mr. J. II. W. Arathoon for Appellant. 

Mr. Cowie, Q.G., and Mr. C. W. Arathoon for Respondent. 

Sir James Colvile delivered the judgment of the Judicial Committee as 
follow's : — 

This is an application under s. 327 of Act VIII of 1859 to have an award 
filed in Court, with the usual consequence of having its provisions enforced as a 
decree of Court. Some discussion was raised in the course of the argument touching 
the meaning of the word (i award ” as used in the plaint. Their Lordships have no 
difficulty in ruling that it must be taken to include the whole of the document which 
is scheduled to the plaint, and headed u Copy of the award that it comprehends 
both that which in some of the proceedings has been called the u formal judgment,’* 
and that portion of the document scheduled which is headed at page 10 with the* 
word u Decree.” If it were taken to be confined to the latter, the award would be 
obviously incomplete, since it would contain no finding upon many of the questions 
raised. The only reason for so confining it seems to have been a loose statement 
made by a pleader in one of the Courts. 

The arbitration which resulted in this award came about in this way: The 
plaintiff, who seeks to have the award filed ? was the widow of one Ohowdhry 
Sarfaraz Ahmud ; the defendant, who resists the filing of the awards is Ohowdhry 
Murtaza Hossein, who was the brother of Sarfaraz Ahmud. It appears that 
Sarfaraz Ahmud left not only a widow, but a daughter and daughter’s children, of 
whom one was a son ; that a considerable part of his property consisted of talooks ; 
and that he was registered as talookdar under the schedules of Act I of 1869, so as 
to make his talooks descendible in the ease of intestacy to a single heir according 
to the rules laid down in s. 22 of that Statute, The effect of these was to make 
the talookdary property of Sarfaraz Ahmud descendible to his daughter's son, if he 
$ been recognised and treated by the deceased as Ins own sou, but in default of 
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Fticli recognition, to his brother, in preference of his widow. The Act gives the 
inlookdars i he power of altering this law of succession by any will, made more than 
three months before the death of the testator, or by one of later date if made with a 
particular form of attestation. It is, however, an admitted fact in this case, that the 
will of Sarfaraz Ahmud was made within a month of his death, and was not attested 
in the manner prescribed by the Statute. The question raised and considered in 
these proceedings was in terms whether the will was valid or invalid ; but the 
proper issue was whether such a will was sufficient to pass talookdary ^ property 
since it might be a good will according to Mahomedan law as to one-third of the 
testator’s other property, although it was not executed according to the provisions 
of the Act. 

In this state of things the brother, whose claim to inherit the talooks was liable 
to be defeated only by proof of the recognition of the grandson as a son, of which 
there is no question in these proceedings, was induced to enter into a submission to 
arbitration, the effect of which was to make his rights and the rights of the widow 
determinable according to the terms of the will of the testator, and therefore, for 
the purposes at all events of that arbitration, to recognise the sufficiency of the will. 
The submission to arbitration was in this form : We agree that u whereas Mr. W. 
Glynn, the Deputy Commissioner of JBarubunki, has with our consent appointed 
Ghowdhry Glmllam Furreed, talookdar of Barraieo, pergunnah Bodowlee, and 
Rughimath Singh, talookdar of i ’alee, arbitrators, to determine according to the 
terms of the will of the deceased talookdar the dispute between Ghowdhry Murtaza 
H ossein and Ohowdrain, widow of Sarfaraz Ahmud, deceased, relating both to the 
property specified in the will, and to that nob mentioned therein, we do hereby 
declare and duly execute ibis document.” The arbitrators made their award on the 
I dih March 1871. The suit to have it filed in Court was commenced on the 
21st August 1X71. Doth parties seem to have made references to the Deputy 
Commissioner complaining of portions of the award, but the result was that the 
widow, at least, adopted it, and took these proceedings in order to enforce it. 

In the Courts below an objection was originally taken to the form of the suit 
on Die ground that the award was not an award within the meaning of s. 327, but 
a judicial award which could only be dealt with under the earlier Sections of the Act. 
That point, has been given up, and the propriety' of the suit must now be taken to be 
admitted. 

A question, however, has been raised whether the earlier Sections of the 
Act are incorporated into s. 327, so as to give the Court proceeding under 
the latter Section the power of remitting an award which is insufficient upon the 
face of it back to the arbitrators for amendment : and also how far the power of 
such a Court to refuse to file an award is limited by s. 324, which says that 
no award shall bo set aside except on the ground of misconduct or corruption of 
the arbitrators or umpire. Their Lordships are of opinion that, upon the con- 
struction of tin; Act, tin; earlier Sections are not incorporated into s. 327, as they 
are expressly incorporated into s. 320; and that the words “sufficient cause’’ 
should be taken to comprehend any substantial objection which appears upon the 
of the award ; or is founded on the misconduct of the arbitrators, or on any 
mimmvmgo m the course of the proceedings, or upon any other ground which 
mmU . be considered fatal to an award mi an application to the Courts in this 
oetoky - 

s objections which were formerly taken to the admission of tins award were 
lm the nine issues settled by the Deputy Commissioner of Lucknow, to 
m was transferred from the Deputy Commissioner of Barabunkx, and 
42 of the lie cord. Those which are involved in the first, second, 
ninth issues, have here been given up by the learped'Gqunsel 
_ That raised by the fourth issue was relied upon ; it 1 
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Mahomed Ali, a vakeel or native lawyer. The sixth was in these terms, “ Is the 
award, being based on an invalid wiLl, itself invalid ? ” It will hereafter be con- 
sidered what is embraced in that issue. The objection which it patently raises, 
viz that founded on the date and execution of the will, is now no longer relied 
upon. The seventh was that the arbitrators were bribed. The result is that the 
Only objections raised by the issues which are now relied upon are, the consultation 
of the pleader, the corruption of the arbitrators, and whatever is included in the 
sixth issue. 

It will be convenient at once to dispose of the seventh issue by saying that the ■ 
Deputy Commissioner, after hearing the evidence that was adduced before him, 
came to the conclusion that there was no ground for imputing corruption to the 
arbitrators ; that the story told by the witnesses as to the bribes that were given was 
false ; and that their Lordships see no ground whatever for dissenting from that 
finding. This was not the finding of two Indian Courts, because the Commissioner 
to whom there was an appeal thought that he was incompetent to entertain that 
question. Their Lordships upon the evidence unhesitatingly acquit the arbitrators 
of corruption in this matter. 

Some objections have indeed been raised at the bar which seem hardly to be 
included in the issues settled in the Indian Courts. Mr. Leith contended that the 
award was bad on the face of it, inasmuch as it failed to deal with some of the 
subjects referred to the arbitrators, and in particular with the two estates Behial 
and Hosseinpur. But the contention can only be supported if the award is taken to 
be merely that portion of the document ’scheduled to the plaint which is headed 
u decree,” a point upon which their Lordships’ opinion has been already expressed. 
If the whole document be treated as the award the arbitrators have expressly dealt 
with the subjects in question. 

The point as to the consultation of the pleader was disposed of in the course of 
the argument by their Lordships, who intimated a clear opinion that the case impli- 
cating the pleader in the alleged corruption having failed, the mere fact that the 
arbitrators consulted a person supposed to be learned in the law was not a valid 
objection to their award. An objection was also founded on a passage in the 
Record wherein it appeared that on one occasion one arbitrator sat alone ; but upon 
the whole their Lordships are of opinion that the final award was made by the two 
arbitrators, and that there is nothing in this objection which seems never to have 
been raised in the Courts below. 

The case of the appellant is then reduced to the objection which he contends is 
involved, though not explicitly stated, in the sixth issue. It is in effect that, by 
reason of the reference in the ninth paragraph of the will which was before the 
arbitrators to another document described as “a will bearing the testimony of 
Rajah Farzand Ali Khan and Rajah Jugmolum Singh in the possession of my 
wife/’ which was not produced before the arbitrators, they cannot be said to have 
had the whole will of the testator before them ; and ought not to have made an 
award without having that document produced before them, and that by reason of 
this miscarriage the Court ought to refuse to direct the award to be filed. 

The award contains the following statement regarding the missing document ; 
“It is worthy of observation that the Ohowdrain has rendered her conduct suspicious 
by concealing the second will. But if it had been produced in compliance with our 
directions, it would not have prejudiced the Ohowdrain, because we arc not disposed 
to tolerate injury or harm being done to either party. It is regretted that the 
Ohowdrain has, by concealing the second will, created suspicion in our minds as to 
the said will, and we have no reason whatever to believe that the will under consi- 
deration was in no respect similar in terms to that now before us.” The arbitrators ' 
then suggest certain hypotheses as to what the will might contain, and add, ££ In the 
absence of sufficient cause being shown to the contrary, it may be suspected that it 
war-destroyed through the foolishness or carelessness of the woman. Be this as it 
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winch is the substance of the ninth paragraph, if that he treated as ending with the 
word “ followed.” On the true construction of the whole document the words 
u detail of expenses,” and all that follows, seem to be no part of the ninth 
paragraph, although treated by the arbitrators, when they settled their issues, as 
within it. 

It is, however, possible that the missing document may bo something more 
than their Lordships suppose; and if there had been a clear constat that the 
defendant objected on this ground to the arbitrators proceeding to make an award, 
and that they had nevertheless gone on to make their award upon the terms of the 
will before them, their Lordships might have thought the objection sufficient. 
Looking, however, to the proceedings before the arbitrators, and particularly to the 
document at page 146, which is called the rejoinder, they think that, notwith- 
standing the knowledge that this document was withheld, the defendant did submit 
to take his chances of the arbitration, and that he cannot now, on the general rule 
upon which all Courts act with respect to awards, be allowed, having taken his 
chances of the arbitration, to set aside the award upon the ground of the objection 
taken. In the very first paragraph of this rejoinder he no doubt says : a But the 
arguments of the plaintiff carry no weight with them unless the other will, which 
forms an essential pari, be produced, because in the will produced it is enjoined that 
a regard should be paid to the will therein referred to, which signifies that the provi- 
sions of the latter will are to be carried out and not of the former.” But what is 
the conclusion that he draws from that? Not that the arbitrators are to abstain 
from making an award, for he says : “ Wherefore, in the event of the other will not 
forthcoming, the arbitrators are, under the law, competent in. every respect to 
determine the dispute according to the British law, according to the custom or 
according to Mahomedan law, and to render justice to me. But notwithstanding 
all the objections taken to the powers of the arbitrators, and to myself, the plaintiff 
has exceeded all proper bounds, and instead of giving fit answers to my objections 
has made frivolous statements. Although silence is preferable to the refutation of 
fench statements, I apprehend that if I keep quiet my silence may be construed in a 
manner which might show that I have been unable to refute the plaintiff’s state- 
ments, or that I have admitted them. I am also of opinion that, in order to obtain 
justice at the hands of the arbitrators, it is better for me to bring to their notice the 
true facts ; I therefore beg to submit a rejoinder to the plaintiff’s reply, in the 
following paragraphs.” Therefore, as far as that first paragraph goes, it is not an 
objection to their proceeding to make an award at all because they have not the 
whole will before them, but it is a suggestion that they should make an award in a 
particular manner, namely, by declaring that, the whole will not having been pro- 
duced, it is not to be operative, but that the dispute is to be determined according 
to the British law, which their Lordships take to be the course of succession 
prescribed by Act I of 1869, as to the talookdary estate, according to the custom, 
which is probably some supposed family custom applying to the personal estate 
other than the talookdary estate, or according to the general Mahomedan law. 
That is one alternative which is put forward by this document. The other is at 
page 152, where he says, u As for that part of the will which relates to Khanpur, I 
beg to urge that inferential, optional, and adverse constructions have been put on it 
suited to the interests of the plaintiff. Such constructions have not been put by any 
one of the community who has had occasion to read the will, except by the agents 
of the plaintiff, nor does that part of the will anyhow convey the meaning attached 
to it by the plaintiff. Then he says, “ I believe the other will, which the plaintiff 
assiduously tries to conceal, supports this assertion of mine. Every letter and every 
word of a will signifies nothing less than the declaration of the intentions of the 
testator. This is supported by law. No one is competent to put thereon *an optional 
, dr implied construction. I, however, expect that the learned (meaning, apparently, 
^’ arbitrators) will clear up the meaning of the will, and will, in consequence of 
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concealment of tlie other will, interpret the will ” (that must mean the will before 
them) 4i favorably to myself and detrimentally to the plaintiff. The will produced 
allows maintenance only of the plaintiff and her descendants which may be born 
after the time the will was drawn up, out of mouzahs Shareefabad and Alapur. 
This does not give her any right as against myself.” Therefore he goes on to treat, 
as still open to the decision of the arbitrators, the question of the construction of 
that will, and only claims a right to have presumptions drawn in favor of himself. 

There was some dispute as to this rejoinder and the time when it came before 
the arbitrators. That it came before the arbitrators seems to be pretty clear, by the 
translation of the petition at page 146, but there is some confusion occasioned as to 
the time by the supposed date of that petition. It is clear that the petition covered 
the rejoinder, and it is quite clear, from the internal evidence in the rejoinder itself, 
that it was addressed to the arbitrators, and proceeded upon the assumption on the 
part of the writer that the arbitration was still open. Their Lordships conceive that 
that document must have been before the arbitrators, and can hardly suppose, in the 
absence of clear proof, that it was before them after the arbitration was closed. At 
nil ^events it shows what was in the mind of the party and what were the points 
which he intended to raise upon the omission to produce the missing will. Again, 
it appears from the proceeding of the 19th February 1871 that the parties had then 
also, with full knowledge of the absence of the missing will, expressed their will- 
ingness to allow the case to be dealt with by the arbitrators in its absence. The 
statement at page 136 of the Record is : — “ The parties after some discussion have 
expressed their willingness to give up the different footings on which they grounded 
their claims, £*., they have withdrawn their claim to partition under the Mahoznedan 
law of succession, according to custom or English law, and have agreed that those 
points of the will in respect of which they are at issue should be cleared up and the 
rest left untouched.” The proceeding then goes on to frame certain issues, of which 
the first is one as to the real and true inforpretation of that which is called the 
ninth paragraph, but which obviously means the detail which follows the ninth 
paragraph, and which deals with the different talooks, Khanpur, Shareefabad, and 
Alapur, which were some of the subjects of the award. This issue contains these 
words : “ What is the real and true interpretation of the ninth paragraph of the 
will, and what was the md intention and object of the testator ? In other words, 
whether the entire talooka Khanpur should be divided in equal moieties between the 
parties, or exclusively of Shareefabad and Alapur.” Again, there is a passage in 
the award which reads as if the arbitrators bad then before them the document 



rate it shall be our dufy not to lose? sight of our inclination thus caused to favor 
Lhowdhry Murtaza Hussein ” On the whole, therefore, their Lordships think that 
the appellant having a clear knowledge of the circumstances on which he xnfoht 
Mm founded an objection to the arbitrators proceeding to make their award tlid 
Wbfflit to the arbitration going on; that he allowed the arbitrators to deal with the 
stood before them, taking his chance of the decision being more or less 
to himself, and that it is too late for him, after the award has been made, 
\gj» application to file the award, to insist on this objection to the filing of 

•j ; |^rdsbins, therefore, will humbly advise Her Majesty to dismiss thp 
to affirm the order of the Deputy Commissioner, which is tbb 
but, having regard to the confusion which has been caused In" a 
t $hsmce or withholding of this document, for which the urbi- 
treat the plaintiff as responsible,, their Lordships .are of 
appeal. But the appeal having; been 
the j appellant must pay* the 
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respondent upon the application for leave to appeal made on the 9th March, as those 
costs were ordered to abide the* result of this appeal. 


The 21st July 1876. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir 'Robert P. Collier. 

Jo int Hindoo Family — Part nership~*~Partition — Self-acq uisit ions— ^Hotch-potch 

— Agreement . 

On Appeal from the High Court of Judicature for the North-Western 

Provinces , Allahabad . 

Rai Nursingh Doss 
versus 

Rai Narain Doss and others. 

And Rai Narain Doss 
versus 

Rai Nursingh Doss. 

Ti appearing that the relation between plaintiff: and defendant (two brothers) coitld not bd taken 
to be strictly that of tlic members of a joint and undivided Hindoo family, since, although they were 
joint as to their general concerns and in some sense joint as members of a family, yet that relation was 
qualified by the provision contained in a family arrangement whereby each member of the family might 
take out and use assets derived from a partnership firm, for the benefit of lus sole and separate specula- 
tions : Held that plaintiff had failed to make out his right to throw his own and his brother’s acquisi- 
tions into hotch-potch, and to claim an equal division of them. 

The above arrangement being of such an extraordinary character as to leave it in the power of each 
member to draw to an unlimited extent, upon the assets of the firm, the Privy Council declined to ex- 
tend the operation of such an agreement one iota beyond its terms, and were, therefore, of opinion that 
the High Court was right in drawing a distinction between pledging the credit of the firm and drawing 
out money actually belonging to the firm. 

This was an appeal from the High Court of Allahabad, affirming a decision of 
the District Judge of Benares concerning the partition of the joint estate of an 
undivided Hindoo family. The facts of the case are fully and clearly stated in the 
judgment of the Judicial Committee. 

Mr, Doyne appeared for Appellant. 

Mr, Leith } Q.C., Mr. Coivie , Q.C. , and Mr. C. W. Arathoon , for Respondents. 

This appeal and cross appeal have arisen out of the peculiar and somewhat 
complicated arrangements of a Hindoo family descended from one Rajah Putnoe 
Mull The Rajah had two sons, Sree Kishen and Ram Kishen. Sree Kishen was 
the father of the plaintiff in the suit, Rai Nursingh Doss, of Rai Narain Doss, who 
is the principal defendant, and of a third son, Hurree Doss, who died in his father’s 
lifetime* Seeta Ram and the other respondents, who have not appeared on the 
appeals, are the descendants and representatives of Ram Kishen’ s branch. It may, 
their Lordships think, be taken to be established for the purposes of these appeals, 
that the descendants of Ram Kishen have become generally separate in estate ; 
although, in respect of certain properties, viz., the banking firm afterwards men- 
tioned, and the other properties which remain undivided, they continue to be joint 
with the Sree Kishen branch. On the other hand, their Lordships think it must 
be taken to be also established that Nursingh Doss and Narain Doss have continued 
to be generally joint in estate. There is no evidence that the two, brothers have 
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come to a formal partition. -On the other hand, it appears that on those 
occasions on which there has been a partial partition of family property between 
the two branches of the family, the properties to be divided were divided into eight 
lots, of which four were taken by Narain Doss and Nursingh Doss jointly, or by 
Narairi Doss for himself and his brother ; hut that there has been no subdivision 
of those lots between them. It also appears that up to a comparatively recent 
period they messed together, .and were joint in food and worship, as well as, generally 
speaking, in estate. 

With respect, however, to the whole of the family, it seems clear that the joint 
family property has chiefly come out of the transactions of a certain trading or 
banking firm founded by the common ancestor, Putnee Mull, under the style of 
a Rai Sree Kishen and liai Ram Kishen,” and that the interests of the different 
members of the family in this firm have for a long period been upon a somewhat 
peculiar footing. It appears that in Rajah Putnee Mull’s lifetime he either esti- 
mated the assets of the firm at four lacs, or separated and set aside that sum ; that 
he divided two lacs of this between Sree Kishen and his three sons, and the remain- 
ing two lacs between the four sons of Ram Kishen, who was then dead, placing to 
the separate account of each in the hooks of the firm the sum of Rs. 50,000. This 
is said upon the one side to have been merely an indication of the share and interest 
which in the event of a partition each was to take. On the other hand, it has been 
contended, and that contention is certainly supported by the accounts, that it was 
intended to give to each a separate interest, and a power of drawing upon separate 
account, which is not ordinarily possessed by the members of a joint and undivided 
Hindoo family carrying on trading transactions. 

The relations of the members of the firm, however, do not depend solely on 
this arrangement of Putnee Mull, whatever be the effect of it. Upon the 19th 
May 1<H45, alter the decease of Rajah Putnee Mull, but during the lifetime and 
management of Hree Kishen, a family council was held, at which the adult members 
of the family agreed to the document at page 105 of Record, upon which so much 
discussion has taken place. That document, after reciting that the general expenses 
of the family had hitherto been defrayed by Sree Kishen, but that objection had 
been taken to his extravagant expenditure upon the occasion of the tonsure of 
Laklum Ckund, states, u It was consequently resolved by all that, from and after 


the month of June 1845, each member should bear his own expenses, and that the 
messing, as well as servants’ charges, should at present be left as they are. Where- 
upon all objected that the interest of Rs. 5( U 4)0 only would not be sufficient ; they 
should therefore be allowed the liberty of drawing in their respective names from 
i lie firm any sum of money they liked, and getting the same entered in their 
respective accounts/’ Of course, if the instrument had stopped there, it might be 
supposed to relate only to sums to be drawn for private expenditure ; but it goes 
cm (i each is at liberty to carry on his own business, and to defray each his own 
expenses out of the profits arising therefrom. Some discussion having taken place 
'.as to interest, it was unanimously agreed by all, that if the members were to be 
■^rged with interest at the usual rate of the firm, they would save nothing, so the 
%hgeest of any sum which may be drawn should he paid at the rate of 4 per cent., 
Allowed by the Rajah Sahib for the money deposited. This was agreed to* 
proviso that as each member will take the profits arising from his trade* 
firm will have nothing io do with the loss sustained by any of them 
■ ^ shall be incumbent to repay the sum to the firm with interest. 

of the fine shall continue as before ; but if any member, contrary 
shall ^engage in any business for the firm without the permission 
$ ^r'WpW^^II^’tesponsihle for the loss, and wilt have to repay the money 
to the the effect of this agreement was to entitle each partner 

fo draw out of the firm, and to employ that money j 4a his 

adpamte 1 ^ ‘ n ot being responsible fo t;4he losses 
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sustained, and not being entitled to share in the profits arising from those specula- 
tions ; but, subject to this modification, all the members of the family retained the 
interest which they previously had as joint members of the firm. Indeed, at one 
of the subsequent meetings of the family, at which a partial division of jewels and 
other property took place, it was expressly stipulated that the firm should remain 
joint. That will be found at page 178 of the Record. 

It has, their Lordships think, been conclusively established that this document 
was executed by those by whom it purports to be executed, and that it was after- 
wards acted upon. Two points, however, are taken by the plaintiff in the suit. 
He says that he, being a minor, was not a party to this document, and has more or 
less contended that he was not bound by the arrangement which it embodied. He 
further contends that if it is binding upon him at all, it is only binding upon him 
as a member of his branch of the family, which has continued to be joint, and for 
whose joint benefit the arrangement must be taken to have been made, that all that 
was drawn out of the firm under it by Sree Kishen, or afterwards by Narain Doss, 
and employed by either in separate speculation, must be taken to have been^ so 
drawn out and employed by the managing member of the joint family, consisting 
now of himself and his brother, and that all such separate acquisitions, no matter 
in whose name they stand, must be taken to be their joint property. 

These are the two chief questions raised by the principal appeal. The District 
Judge and the High Court have concurrently determined them against the 
appellant, in judgments of which their Lordships think it right to remark that 
both are remarkably able and well considered. Mr. Henderson, the District Judge 
of Benares, in dealing with the first question, after showing that some of the other 
defendants, Bishen Chund and others, the descendants of Ram Kishen, had recog- 
nised, at all events, the practice established by the roobokaree of the 19th May 
1845, though one disputed Ms signature to the document, says : u The plaintiff also 
in claiming half share of the acquisitions made with the sums drawn from the firm 
by Naraiu Doss, whether in joint names or in his own name, to the exclusion of 
the other members, does actually concede the fact of such an arrangement,” — an 
observation which seems to their Lordships to be perfectly unanswerable. He 
then deals with the evidence of the gomashtas and the books of the firm, which he 
finds to bo in accordance with that view, and he ultimately finds that the plaintiff 
must he taken to have had full knowledge of this arrangement, and that as a 
member of the firm he must be taken to have admitted that it was properly acted 
upon. He then deals with the question between the two brothers, whether the 
acquisitions of the two are to be brought into hotch-potch and divided equally, and 
upon the evidence, he comes to a conclusion adverse to the plaintiff. These findings 
are more succinctly embodied and stated in the judgment of the High Court at 
page 90G of the Record. They say, “We therefore concur with the Judge in 
holding that the appellant has recognised and acquiesced in the arrangement 
whereby the individual members of the family engaged in transactions for their 
separate benefit with moneys taken on loan from the firm. It is shown from his 
account with the firm, that he has, in virtue of this arrangement, himself taken 
moneys from the firm to make purchases and cany on loan transactions of which 
he derived the whole benefit, and while there is evidence to show that at one time 
the respondent, Narain Doss, had it in his mind to make his brother a partner with 
himself in all his transactions, we find that so long ago as in the year 1 849 he 
changed his intention, and asserted his right to treat the acquisitions made by him 
as his sole property ; and we also find that the appellant, although he had ample 
opportunity of informing himself of his brother’s proceedings, and was, as we 
believe, aware of them, took no exception to them until the year 1865. Under 
these circumstances we hold that the appellant cannot now be allowed tq maintain a 
, , claim to the acquisitions made by his brother with moneys borrowed from the firm.” 
; • . Their Lordships, who, if the case of the appellant had been stronger than it is, 
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would have hesitated to set aside the concurrent judgments of the two Courts, upon 
what is very much a question of fact, feel bound to say, notwithstanding the long 
and able argument of Hr. Doyno, that the conclusion is one to which they them- 
selves would have come upon the evidence to which their attention has been 
directed. There is no doubt in this, as in all cases arising between members of a 
joint family, a good deal of ambiguity as to the character of their dealings ; and 
that ambiguity has been increased by the practice, the reason of which does not 
clearly appear, of using sometimes the name of one brother, when the transaction 
was in fact the transaction of the other. But their Lordships coiiceive that the 
relation of these brothers cannot be taken to be strictly that of the members of a 
joint and undivided Hindoo family ; for although they were joint as to their 
general concerns, in some sense joint as members of a firm, yet that relation was 
qualified by the provision that each member of the firm might take out and use 
assets derived from the firm for the benefit of his sole and separate speculations. 
It is contended, however, that as between these brothers this must be taken to be 
only a provision that the brothers might do this jointly for their joint benefit. 
And it is no doubt shown that for a short time after, this young man, Nursingh 
Doss, came of age, or at all events for some short time after the father’s death, 
Narain acted upon this footing. But then it is sworn by the gomashtas, and the 
Judges have given credit to that evidence, that Narain afterwards determined that 
he would cease to do so ; and thenceforward speculated on his separate account, as, 
according to the terms of the arrangement, lie was at liberty to do. This evidence 
is confirmed by the fact appearing on the Commissioner’s summary of the accounts, 
that while Narain drew out and employed money on the joint account of himself 
and his brother, the moneys which he so drew out were debited to the joint account 
of both brothers ; whereas it is period ly dear upon the evidence of the gomashtas, 
and on the face of the accounts, that after a certain dale separate accounts were 
opened for each brother, each being separately debited with the particular sums 
drawn out for the purposes of the different transactions now found to have been on 
his separate account. Again, it appears that one transaction was originally treated 
as the separate investment of Nursingh Doss ; but that he, for some reason or other, 
did not care to retain it : that the other brother took to it ; and that thereupon the 
accounts of the firm were corrected and the sum which had originally been debited 
to Nursingh Doss was transferred to the debit of Narain Doss. 

Now that transfer of account if proved, — and their Lordships see no reason to 
doubt the truth of the evidence given to prove it — is inconsistent with the notion 
that the brothers used their separate accounts for their joint purposes, putting, as 
they saw fife, tins transaction to one account and that transaction to the other - 
account; whereas it is perfectly intelligible on the theory that the debit in the 
books of the firm was intended to show on whose separate account the transaction 
bad been made. 


Their Lordships, therefore, haying given every attention in their power to the 
case, feel it impossible to dissent from the conclusion of the two Courts, that 
.Nursingh Doss has failed to make out his right to throw his acquisitions and the 
^acquisitions of the other brother into hotch-potch, and to claim an equal division of 
Awj.aad that, therefore, the general principle upon which the account was ordered 
is correct 

remain, therefore, to be considered the points raised by the cross 
ugh there is some little complication as to the particular transactions 
f appeal relates, their Lordships are of opinion that the High Court 
view of them. The agreement which their Lordships have found 
members of tie firm was certainly a very extraordinary 
1 ^ power of each member to draw to an unlimited 

an arrangement of which the abuse could, only ■ 
partnership, .Their Lordships would not fee inclined 
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to extend the operation of such an agreement one iota beyond its terms ; and they 
are therefore of opinion that the High Court was right in drawing a distinction 
between pledging the credit of the firm and drawing out money actually belonging 
to the firm. Therefore, as to those profits (which do not seem to be very large or 
important, further than as involving a question of principle) which have been found 
to belong to the firm, and of which the plaintiff can only claim one-fourth, they are 
not disposed to disturb the decree of the High Court. 

The result is that both the appeals must be disallowed ; and their Lordships 
will humbly advise Her Majesty to dismiss both the appeal and the cross-appeal, 
and to affirm the decree of the High Court ; and, considering the nature of the 
case, and that each party lias to a certain extent failed, they think that each should 
bear his own costs. 


The 3rd November 1876. ; \,0. k , r 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, and Sir Robert P. Collier. 

Hindoo Law [Adoption) — Power of Widow to Adopt — Assent of Kindred . 

On Appeal from the High Court of Judicature at Madras . 

Rajah Yellanki Yenkata Krishna Row 
versus 

Yenkata Rama Lakshmi Narsayya and others. 

Where an estate descends to the natural-born son of the orij'inal zemindar, and on the death of 
the son, the widow of the original zemindar takes it as mother and heiress of her son and not imme- 
diately from her husband, the widow may adopt a son to her husband. 

A passage in the Itamnad case explained to show that all that was there intended to be laid down 
was that there should be such proof of assent on the part of the sapindas as should be sufficient to 
support the inference that the adoption was made by the Hindoo widow, not from capricious or corrupt 
motives, or in order to defeat the interest of this or that sapinda, but upon a fair consideration, by 
what may be called a family council, of the expediency of substituting an heir by adoption to the 
deceased husband, 

Mr. Fitzjames Stephen , Q.C., and Mr. Mayne for Appellant. 

Mr. Leith , Q.G., and Mr. Norton for Respondent. 

Sir James Colvile gave judgment as follows : — 

The case out of which this appeal arises is a suit in which the appellant, 
claiming to be the adopted son of Rajah Vellanki Yenkata Ramanayya Row, who’ 
was the penultimate zemindar of Gampalagudem, is seeking to recover that 
zemindary against the parties in possession. Those parties, the respondents, are 
the daughters of the above-named, whom it will be convenient to call the original 
zemindar ; and it seems now to be admitted that, although put in possession by 
the Collector after the death of his widow, they have, in fact, no title ; that they 
must have been so put in, either under the notion which the Government at one 
time entertained, that as to certain zemindaries in the Presidency of Madras they 
had a right to settle the succession, or under an erroneous impression that these 
ladies were the next heirs of the last zemindar. The impression would be 
erroneous, because it is clear that, the original zemindar having left a son, the 
whole inheritance vested in the latter, although he died afterwards an infant, and 
unmarried; that the widow took as heiress to her son; and that, failing her, his 
sisters, if they had a remote right to succeed as bundhoos (a question upon which 
their Lordships express no opinion whatever), could only so succeed after the 
AAgindas, of whom there are several, had been exhausted. These ladies, however, 
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being in possession, have, of course, a right to set up a jus iortii , or on any other 
sufficient ground to question the title of the party who is seeking to oust them 


from ] possession. 

Of the issues settled in the cause, the first is the only one on which any 
question no \v turns. It is in these terms: “ Whether the plaintiff was adopted 
by the first and second defendants’ mother, and whether such adoption is in con- 
sonance with law ? ” It embraces the two points which have been argued before 
their Lordships. As to the facts, there is little or no dispute. The original 
zemindar died in 1841). He was succeeded by his only son. the last zemindar, who 
lived for five years after his fathers death, and died in 1854, a minor, unmarried. 
According to the Hindoo law his mother was his heiress, and was admitted as 
such, and took possession of the zemindary. It is also found by both Courts, and 
is not now contested, that some years after the death of the last zemindar, his 
mother adopted the present plaintiff; that all the ceremonies required for such a 
purpose were complied with; and that the consent was obtained of all the sur- 
viving sapindas of the family of the original zemindar, who concurred in and 
sanctioned that adoption. 

The two questions that have arisen upon the first, issue are, first, whether 
the descent having been thus cast upon the natural-born son of the original 
zemindar, there remained in his mother any power to adopt a son to her husband; 
and secondly, whether the adoption is had upon the particular ground upon 
which the High Court, reversing tin* decision of the Lower Court, has proceeded 
in this case. It seems to their Lordships to be desirable to deal in the first instance 
with the first of these questions, since* it goes to the general power of adoption. 

In order to determine that question it is desirable to" see what would, in 
such a case, be the power of a mother who had from her deceased husband an 
express power to adopt a son in tin* event oi*his natural son dying under age and 
unmarried. It has been fairly conceded that, such a power would exist, and the 
authorities seem to he express upon the point. It is sufficient to road the 
following passage from Mr. Alamaghten s Principles and Practice at page 80, - 
Vol. 1 : ** it is written in the DatUica Mimansn, * A man destitute of a son (apuira) 
is one to whom no son has been born, or whoso s«»n has died,’ for a text of Sounaka 
expresses c one to whom no son lias been born, or whose son lias died, having 
fasted for a son, etc. ; 5 but it seems to be admitted that a man having a legitimate 
sun may not only authorise his wife to adopt a son after his death failing such 
legitimate son, but also, failing the son so adopted, to adopt another in Ins stead ; 
and it has also been ruled that authority to a wife to adopt in the event of a dis- 
agreement between her and a son of the husband then living will not avail, though 
authority to adopt in the event of that son’s death would be valid.’ 5 If, then, there 
had been a written authority to the widow to adopt, the fact of the descent being 
cast would have made no difference unless the case loll within the authority of 
Ohundr&bullee, reported in the 10th Moore ;* in which it was decided that, the son 


having died leaving a widow in whom the inheritance had vested, the mother could, 
not defeat the estate which had so become vesled by making an adoption, though 
In pursuance of a written authority from her husband That authority does not 
the present case in which the adoption is made in derogation of the adoptive 
estate ; and indeed expressly recognizes the distinction, 
then, being the law, supposing the husband had given a written 
adopt, we have to consider what, with reference to this particular 
the law, there being no such authority. 

y J to lie in what is known as the Dravada country, and 

** to which the law, as settled by the Ramnad ease,f applies. 
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The general proposition which their Lordships, affirming the decision of the High 
Court of Madras, established in that case was that, according to the law prevalent 
in the Dravada country, a Hindoo woman, not having her husband's permission, 
may, if duly authorised by his kindred, adopt a son to him. The judgment of 
the Committee, after declaring this to be the local law, goes on to deal with the 
foundation on which it rests, treating it as established by positive authority rather 
than by some supposed analogies to other parts of the Hindoo law ; and then 
proceeds to consider what constitutes a sufficient authority on the part of the 
husband's kindred — a question to which reference will afterwards be made. 
Assuming the general proposition to be thus established, their Lordships see no 
reason why it should not apply to every case in which a widow might make an 
adoption under a written authority from her husband. They are, therefore, of 
opinion there is no ground for saying that because the estate descended to the 
son, natural-born of the original zemindar, and the widow of the latter took it as 
heiress of her son and not immediately from her husband, the adoption made by 
her, if otherwise valid, therefore became invalid. These considerations seem to 
their Lordships to dispose of the first objection. 

It is not necessary to consider in what way successive adoptions operate. It 
is sufficient to say that the law has established that they may take place. 

Their Lordships will now consider the second question, being that which was 
really the ratio decidendi of the High Court of Madras. The judgment under 
appeal says, “We thought there was no reason to doubt the evidence of the fact 
of the form of adoption having been gone through, supported, as that evidence 
was, by written documents. . . . But we thought that it was not made out 

that there had been such an assent on the part of the kinsmen as to show, to 
quote the words of the judgment of tire Privy Council in the Ramnad case, * that 
the act was done by the widow in the proper and bond fide performance of a 
religious duty.' " And, then, proceeding to examine the evidence of what took 
place immediately after the death of the son, and to consider the correspondence, 
it says, “ The letters of the widow seem to show that the object was to adopt the 
boy for the purpose of perpetuating the descent of the property in the same 
apparent line. The earliest letter of September 28th 1854 is not in evidence, 
but the letter (defendant’s documents No. 1) of the 12th October of the same 
year, in reply to it, recites it as expressing an intention on the part of the widow 
to ‘ constitute a boy in the family as heir to’ her rights. There is no appearance 
of any anxiety or desire on the part of the widow for the proper and bond fide 
performance of any religious duty to her husband. Her object appears to have 
been to hold the estate till her death, and then continue the line in the person of 
the plaintiff, who, as a matter of fact, did not upon adoption, nor until his adoptive 
mother’s death, seek to assume the position of an adopted son." It appears to 
their Lordships that the conclusions of fact which the learned Judges of the 
High Court have drawn from the correspondence and the other evidence in the 
cause are not quite correct ; and that they have also given an interpretation and 
meaning to what was said by this Committee in the Ramnad case, which the 
particular passage in that judgment does not fairly support. 

If we go back to the time of the son's death, we find that almost immediately 
after that event his mother entertained the notion of adoption ; that she was 
admitted heir on the 24th June 1854; and on the 28th September 1854, wrote 
the letter referred to by the High Court, which clearly contemplated some kind 
of adoption. We have not the original of that letter, we have merely what is 
stated in reply to it by way of recital; and taking that to be correct, the High 
Court have insisted on her saying that she meant to £< constitute a boy in the 
family as heir to " her rights. Their Lordships think that in dealing with a 
letter of this kind, written by a Hindoo lady, it is desirable not to rest upon a 
minute criticism of the particular expressions used, but to look to. what was the 
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substance of the transaction. If, as was also suggested by Mr. Leith, in an argu- 
ment founded on some of the subsequent ceremonies that were said to have taken 
[dace, she intended merely to adopt an heir to herself there was really no ground 
why she should have convoked a family council, or have gone to the sapindas of 
her husband at all. The authority of the sapindas was only necessary in order to 
enable her to adopt an heir in the ordinary sense of the Hindoo law — an heir who 
should be heir to herself and husband, and capable of performing the religious 
ceremonies which are supposed to be for the benefit of the souls of both. 

Again, some stress has been laid upon the fact of the delay ; but, as has been 
already said, her first application was made as early as the 28th September 1854, 
and she was then told by the Collector (who seems at that time to have been con- 
sidered to possess much larger powers in determining the succession to zemindaries 
than, as it has since been settled, he really had) that she had no power to adopt, 
and that she could not adopt. The purpose of adoption, however, remained in 
her mind, and the adoption actually took place in June 1852, for she gave the 
Collector notice of it as early as the 27th June 1852. Yet even then the 
Oo] lector repudiated the adoption, apparently proceeding upon what is the general 
law of the greater part of India, and not upon what has since been established to 
be the law in the Dravada district. And assuming that the permission of the 
Government was necessary to an adoption, lie wrote, u The Government passed 
minutes on the 14th April 1855, to the effect that your making an adoption being 
illegal by reason of the absence of the consent of your husband, permission for 
the same would not he accorded and again, “ Such being the case, the adoption 
you say you have now made being without authority, and at variance with Hindoo 
law and the orders of the Government, the same is of no use. This adoption 
will not therefore he recognized, and this is written to inform you of the same.” 
This continued resistance of the Government authorities to the adoption may, it 
seems to their Lordships, constitute a sullieient answer to any argument founded 
upon the facts, that there was no mutation of names, anti that the adopted son 
did not, while the adopted mother continued to live, enter ostensibly into the 
enjoyment of the estate or exercise those functions which, if his adoption had 
been recognized from the first, he would otherwise have exercised. That the non- 


mutation of names and the non-enjoyment of* the estate by the son were contrary 
to the intention of the widow is shown by the letter which is set forth at page 2*1 
of the Record, in which she writes to the boy, <£ Ly reason of your not having 
yet returned front Sauwarapetta, whither you went to see your natural father and 
mother, the course of affairs here does not progress well. It Is not, therefore, 
becoming that you should thus neglect, in spite of my having adopted you as my 
son and made you the rightful heir of my estate, real and personal. Von ought 
to come soon and enter upon the possession of your Mittah, devote your attention 
to largely improving the same, and at the same time maintain’ me and your 

servants, and take upon yourself all my troubles and cares. As I am a female, 

you should manage all affairs and abide by my instructions until you come of 
proper age, n Her wish and intention seem to have been throughout to divest 
herself of her estate and to put the adopted son into the position which, upon 

■‘'^ ^ferietest construction of the law of adoption, he would have held. That 

Itfeu was defeated by the unfortunate view which the Government authorities 
to have taken of her powers. 

being so, is there any ground for the application which the High Court 
* $$ & particular passage in the judgment in the Ramnad case ? The 
perhaps is not so clear as it might have been made. The 
was dealing with the nature of the authority of the ki n s men 
’ jAiter dealing with the vemta qumtio which does ‘not arise 
h in adoption mn be made with the assent * of or 
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what assent would be sufficient in the case of separate property ; and after stating 
that the authority of a father-in-law would probably be sufficient, they said : — 
“ It is not easy to lay down an inflexible rule for the ease in which no father-in- 
law is in existence. Every such case must depend upon the circumstances of the 
family. All that can he said is, that there should be such evidence, ,J not, be it 
observed, of the widows motives, but “ of the assent of kinsmen, as suffices to 
show that the act is done by the widow in the proper and bond fide performance 
of a religious duty, and neither capriciously nor from a corrupt motive. In this 
ease no issue raises the question that the consents were purchased and not bond 
fide attained.” 

Their Lordships think it would be very dangerous to introduce into the 
consideration of these cases of adoption nice questions as to the particular motives 
operating on the mind of the widow, and that all which this Committee in the 
former case intended to lay down was, that there should be such proof of assent 
on the part of the sapindas as should be sufficient to support the inference that 
the adoption was made by the widow, not from capricious or corrupt motives, or 
in order to defeat the interest of this or that sapinda, but upon a fair considera- 
tion by what may be called a family council, of the expediency of substituting an 
heir by adoption to the deceased husband. If that be so, there seems to be every 
reason to suppose that in the present case there was such a consideration, both on 
the part of the widow and on the part of the sapindas; and their Lordships think 
that in such a case it must be presumed that she acted from the proper motives 
which ought to actuate a Hindoo female, and that, at all events, such presumption 
should be made until the contrary is shown. 

Therefore it seems to their Lordships that on neither ground can it be said 
that this adoption was not consonant to law, and they must humbly advise Her 
Majesty to allow the present appeal, to reverse the decision of the High Court, 
and to affirm the decision of the Lower Court, with the costs of the appeal in the 
High Court, They think the appellant ought also to have the costs of this 
appeal. 


The 4th November 1870. 
Present : 


Sir James W. Col vile, Sir Barnes Peacock, and Sir Robert P. Collier, 
Mortgage — Rights of Seeo rul Mortgagees — Dispossession — Limitation . 

On Appeal from the High Court at Allahabad . 

Narain Singh and others 
versus 

Shimbhoo Singh and others. 

Plaintiffs, as mortgagees obtained a decree lor possession upon their mortgage deed against defen- 
dants as mortgagors. Though this decree gave plaintiffs no title to the land as against the prior 
mortgagees, it gave them a right and title as against the defendants, which right and title were not 
destroyed by the prior mortgagees subsequently turning plaintiffs out of possession. When, however, 
plaintiffs paid off the first mortgage, their title, which had all along been a good title as against the 
mortgagors, was a valid title as against every one, and the mortgagors had no right to enter upon the 
possession of their land. The entry of the mortgagors upon that land, to which the plaintiffs had 
obtained a right under the second mortgage, gave them a cause of action against the mortgagors from 
the period of such entry. 

In giving plaintiffs a decree for possession, their Lordships reserved the question as to the amount 
^hich they were entitled to hold possession of the land under the mortgage, until the defendants 
; fought, to redeem the land. 
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Mr. JfoyuG for Appellants, 

Mr. GmhcViU for Respondents, 


This was an appeal from a decree made by the Appellate Bench of the High 
Court at Allahabad, dated the 1 3th May 1 873, reversing a decree of the Subordinate 
Judge of Alighur in the North-Western Provinces, The facts of the case are 
fully stated in the judgment of the Judicial Committee. The suit was brought 
by the appellants claiming as mortgagees to get possession from the respondents 
of a portion of a monzah called Lalipore; and the issues were, first, in bar of 
suit, among others, as to whether interest for the period of dispossession should 
l)e claimed ; and next on matters of fact involving suggestions of collusion and 
fraud. The litigation in one way or another had extended over thirty years. 

Sir Barnes Peacock delivered the judgment of the Judicial Committee avS 
follows : — 

In this case the plaintiffs, as sons and heirs of Poohoop Singh, a mortgagee, 
seek to l'ecover possession of 20 biswahs of the zeuiindary right of Mouzah Lali- 
pore. The defendants in the suit are the representatives of the mortgagor. The 
plaintiffs state that they claim to establish their right as mortgagees in virtue of 
their title as heirs of their defunct father, .Poohoop Singh, in that, under a mort- 
gage deed, dated Phagoou Badi, 7 th Sum but 1890. Poohoop Singh, the ancestor 
of the plaintiffs, having obtained a decree from the Sudd or Ameen’s Court, was 
put in possession on the 31st August 1 8-4(1.” Most of the defendants admit the 
claim, but the defendants, Man Singh, Hhimbhoo Oirdharce, and Motee put in an 
answer, by the second paragraph of which they admitted that under the former 
decree the plaintiffs’ ancestor was in possession for upwards of a year; but they 
set up, in the fourth paragraph of the same written statement, that “ the mort- 
gage alleged by the plaintiffs is wholly unfounded. The defendants’ ancestor did 
not receive the mortgage money from the ancestor of the plaintiffs; and Poohoop 
Singh, the ancestor of the plaintiffs, was a person notorious for his exportness in 
court affairs. He had, with a view to deprive? Asaram and Sheoloil of their 
mortgage money, obtained bv deception a decree on the mortgage deed in suit; 
and the defendants* father had, according to the Shatters, no right to transfer and 


waste the defendants’ ancestral property without any legal necessity to satisfy 
illegal demands. Hence, under the Shusters also, the mortgage alleged by the 
plaintiffs is invalid, and the claim is unjust.” 

Now, having admitted that the plaintiff* did obtain possession by virtue of a 
decree, and that he remained in possession for a year, the defendants also, in the 
same written statement, alleged that the mortgage was collusive and a bonamoe 
transaction. But although the written statement must be taken altogether, it 
does not necessarily follow that the whole of the defendants’ statement is to be 


taken as proved in their favor, if they offer no evidence whatever in respect of 
the allegation that the mortgage was a fraudulent transaction. 

It appears, then, that the plaintiffs’ ancestor did get into possession on the 
3^t August 1849. In 1847 ho was dispossessed in a suit which was brought 
u gainst him by the first mortgagees, Asaram and Shoe loll. He was then turned 
of , possession, and remained out of possession from 1817 down to the year 

t " 71 precise terms of the mortgage deed do not appear, but, as far as can 

at page 33, it was a mortgage bond, by which it was stipulated that 
of the nonpayment of the mortgage debt within five years, the 
would cause a mutation of names, arid the plaintiffs to be put 

; ' the plaintiffs’ ancestor; did get possession under that docu- 

inoUfg their Lordships that the decree obtained upon that 
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Sheololl. When Asaram. and Sheololl turned the plaintiffs" ancestor out of pos- 
session, it did not destroy his title and right to the land. It may have given 
him a right of action as against the mortgagors for having mortgaged to him 
when they had previously mortgager] to Asaram and Sheololl, hut it did not 
destroy the right which the plain tills obtained against the defendants by virtue 
of the mortgage and of the judgment which they had obtained upon it. 

The first Court laid down certain issues : — first, whether the original mort- 
gagors executed the mortgage deed in respect of the property in suit on receiving 
the full mortgage consideration, or whether it was collusively secured without 
payment of any mortgage consideration, and whether the mortgage deed could 
take effect against the defendants according to the Hindoo law. The Judge says 
in his judgment, “It is apparent that plaintiffs" predecessor on the former occasion 
obtained a decree for possession on proving the mortgage deed, and the payment 
of mortgage consideration ; and the fact of the decree having been made is ad- 
mitted by defendants. Again, all the defendants, excepting four, two of whom 
have made no defence, confess the claim, which is further supported by the 
evidence of Moulvie Xnayut Alii, pleader, Chooimee Loll, putwaree, and two other 
persons, both named Hoolassee, witnesses for plaintiffs. The plea urged by 
defendants must therefore be overruled ; and they have failed to refute the claim.” 
He therefore gave a decree in favor of the plaintiffs. 

Upon that an appeal was preferred by Shimbhoo alone to the High Court ; and 
one of his grounds of appeal is that there was “no cause of action and foundation 
for the plaintiffs suit; neither the deed of mortgage nor the decree has been pro- 
duced ; the conditions agreed upon between the parties cannot be ascertained 
The High Court having heard the case argued, gave judgment, and reversed the 
decision of the first Court. They say that “the High Court’s order of the 1st 
April 1872 could not give any legitimate cause of action. Nor did any right of 
action accrue to the plaintiffs by reason of the satisfaction of the debt of Asaram 
and Sheololl, and the recovery of possession of the estate by the mortgagors or 
their heirs,” It appears to their Lordships that there was a mistake on the part 
of the High Court in holding that no cause of action accrued to the plaintiff’ by 
reason of the satisfaction of the debt of Asaram and Sheolall, and the recovery of 
possession of the estate by the mortgagors or their heirs. It appears to their 
Lordships that when the first mortgage was paid off in 1870 the title of the 
plaintiffs, which had all along been a good title as against the mortgagors, was a 
valid title as against every one. Then when their title became a valid and a 
good title the mortgagors had no right to enter upon the possession of their land. 
But the mortgagors did enter into' possession of it, and keep the possession from 
the plaintiffs ; and it appears to their Lordships, that having the right and title 
to the land when the first mortgage was paid off, the entry of the mortgagors 
upon that land to which the plaintiffs had obtained a right under the second 
mortgage gave them a cause of action against the mortgagors, the defendants. 
The Court proceed : — “ The right of the plaintiffs or their forefather to possession 
was created by the mortgage deed of 1840, and was capable of being legally 
enforced within a period of twelve years. It was the subject of a former suit and 
of a decree which was fully executed.” So it was ; but then that decree gave the 
plaintiffs a title. The High Court proceeded; “The dispossession of Poohoop 
Singh after the execution of that decree was not an illegal proceeding.” It is 
true it was not an illegal proceeding, because he was dispossessed by persons who 
had better title ; namely, the first mortgagees. The Court go on : “ Although he 
was thereby deprived of the right he had obtained, he had a remedy, of which he 
might have availed himself, by suing within the proper period for the recovery 
of the money lent by him to the mortgagors. The present suit is clearly inad- 
' missible, and cannot bo decreed even against the confessing defendants.” The 
; High Court held that the plaintiffs’ suit was barred by limitation. 
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It appears, however, to their Lordships, that the plaintiffs having a good title 
when the first mortgagees were paid off in 1870, their cause of action accrued 
when the plaintiffs after that period entered into possession of the estate to which 
they had no title. ^ It appears, therefore, to their Lordships, that there was an 
error in the decision ot the High Court so far as it regards the question of 
limitation. 

But it is said that there was no sufficient evidence that the decree had been 
obtained by Poohoop Singh, the plaintiffs ancestor. In the first place, as already 
stated, the written statement of the defendants admits that there was that former 
decree. . They say that “ under the former decree the plaintiffs’ ancestor was in 
possession for upwards of a year/’ and then he was turned out by the first mort- 
gagees. Again, when Asaram and Sheololl, the first mortgagee, brought an action 
against the second mortgagee, Pertab Singh, the ancestor of the plaintiffs, and 
Lulloo and others, the zemindars, the mortgagors were also made parties to that 
suit. And in that suit it appears that the decree of Pertab Singh agai n st the 
zemindars was in evidence. The Sudder Court says, “ The plaintiffs sued Lulloo 
anu others, zemindars of the above-named village, for possession on a mortgage 
bond dated the iSth Kowur 1859 Sumhut; but in consequence of their having 
omitted to specify the nature of the tenure, they were nonsuited. Poohoop Singh 
also sued the zemindars on a mortgage bond, and obtained a decree, which was 
upheld in appeal. There was a finding then in that case that Poohoop Singh did 
sue the zemindars on the mortgage bond, and that he obtained a decree against 
them. ^ further, when the first mortgage had been paid off, and the plaintiffs had 
been dispossessed by the mortgagors, they attempted to execute a second time the 
decree which their ancestor had obtained against the mortgagors, and they applied 
to the Court for an execution of that decree. The Mocmsifi* decided that they were 
entitled to have an execution. In that suit, Shimbhoo, who is the present 
defendant, was one of the parties, and in that case the judgment was produced. 
1 he Moonsiif says, U 1 lie record of the case having been brought forward, it 
appears that the objection of the defendants, judgment debtors/’ that is, Shimbhoo 
one of the present defendants, “ is that Poohoop Singh, the original decree holder 
and deceased ancestor of the plaintiffs, had been put in possession by the Court 
after the passing ot the decree. 5 It appeal's, therefore, to their Lordships, that 
there is sufficient evidence in the cause to justify the first Court in coming to the 
conclusion that the plaintiffs were mortgagees, and that they obtained possession 
under a decree founded upon that mortgage. 

Ihc judgment of the High Court being erroneous, it becomes necessary to 
consider whether the decision of the first Court can be maintained to the Yuli 
extent. 


Now the claim made in the. plaint is, u to recover possession as morLumees 
over the entire 2(> bis walls zemindaree right of Mouzah Lai! poor, pergimnah 
Caree within the jurisdiction of the Iglass Tohsffiee, valued at Es. 5,000/’— the 
valuation is not a matter of importance,- — u the principal amount of the mortgage 
loan, and to recover Its. 0,900. 15. 0. interest thereon, during the period of the 
mortgagees dispossession, as per detail given below, aggregating Rs 11 999 ” 
PfcwttWfs although they were turned out of the hind, might have sued 

■ • Sf” ' • H ia T tl J cy mv onfc ft ,u * 1 to > as & appears to their Lordships, is 
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the entire 20 biswahs zemindaree right in Mouzah Lallpoor, pergunnah Groree, 
valued at Rs, 5,000, principal of the mortgage loan, and Rs. 6,999. 15. 0. interest 
on the mortgage amount.” Then he says: — “Ordered that plaintiffs 5 claim be 
decreed with costs against the defendants, that the pleaders get their fees” Then 
he says: “Subject matter of decree. Recovery of possession as mortgagees, over 
the entire 20 biswahs right in Mouzah Lallpoor, pergunnah Goree, valued at 
Rs. 5,000, the principal amount of the mortgage loan, and of Rs. 6,9|9. 15. 0. 
interest on the mortgage amount for the period of the plaintiff's dispossession ; 
total Rs. 11,999. 15. 0.” If by that decree the Lower Court intended to give the 
plaintiff* a decree not only for recovery of the possession of the land, but also to 
recover Rs. 6,999 in money as interest, it appears to their Lordships that that 
judgment, so far as giving a decree for the money as interest is concerned, was 
erroneous. 

Their Lordships therefore think that the decision of the High Court ought to 
be reversed, and that the decision of the first Court should be modified by con- 
fining the recovery of the plaintiffs merely to the possession of the land. In that 
case, the plaintiff's having got possession of the land, the question, as before 
observed, will remain open until the defendants seek to redeem the land. Then 
the question will arise, how much is due to the plaintiffs as the second mort- 
gagees, and for what amount they are entitled to hold possession of the land 
under their mortgage. 

Their Lordships, therefore, upon the whole, will humbly recommend Her 
Majesty to reverse the decree of the High Court, and to affirm the decision of the 
Lower Court, so far only as it decrees possession to the plaintiff's of the land 
sought to be recovered in the suit. Their Lordships are a, Iso of opinion that the 
appellants are entitled to the costs of this appeal. 


The 25th, November 1876. 


Present; 

Sir Barnes Peacock, Sir Montague E. Smith, and Sir Robert P. Collier. 

Malicious Prosecution — Right of Action — Champerty and Maintenance — 

Public Policy — Costs . 

On Appeal from the High Court at Calcutta* 

Ram Coomar Coondoo and others /? n y % 

versus (X >* *'*' * w 

Chunder Canto Mookerjee. 

The prosecution of legal proceedings, which are instigated by malice and are at the same lime 
groundless, is a wrong to the person who suffers damage in consequence of them, for which an action 
will lie. 

Although the English laws of Maintenance and Champerty are nut of force as specific laws in 
India (whether in the iTesideney towns or the Mofussil), yet contracts qf this character ought under 
certain circumstances to he held to he invalid as being against public policy. 

A fair agreement to supply funds to carry on a suit in consideration of having a share of the 
property, if recovered, ought not to be regarded as being per .ve opposed to public policy ; and conse- 
qmmily, in the absence of malice and want of probable cause, an action cannot be maintained for 
costs against a third person on the ground that he was a mover of. and had an interest in, the suit. 

Mr, Leith , Q/l , and Mr, Boyne for Appellants. 

Mr, Omvie , Q.C\ t and Mr. P t 1L Bowriag for Respondent. 

• * From the judgment of Couch. C,J\, and Powtifex, «/., dated 28th May 1874 ; — 22 W. B, ,138. 




Tins was an appeal from a decision of the High Court of Judicature at 
Calcutta of the 28th May 1874, reversing a decree of one of the Judges of that 
(Curt (Macpherson, J.), sitting in the exercise of original civil jurisdiction. ^ The 
ease will he found fully reported in 22 W. R. 138. The object of the original 
suit was to have the respondent made liable for all the losses and damage to 
which the appellants had been put in an action brought by John McQueen and 
his wife against them to recover possession of a piece ot land and a house at 
Howrah, on the ground that the suit had been instigated and maintained by the 
respondent and carried on wholly at his expense and with a view to his own 
benefit. The litigation in question was conducted by the respondent under an 
agreement between him and the McQueens, who were poor people, by which he 
undertook to commence and carry through the necessary proceedings, to make 
all the necessary advances and disbursements, and, pending the settlement, to 
allow the McQueens Rs. 150 per month. For this service the respondent was 
in the first place to retain, and reimburse himself from the moneys and proceeds 
recovered, all advances and payments, with interest at 12 per cent. ; secondly , 
and in addition, to keep by way of remuneration for his trouble and risk one- 
third of the net proceeds of the litigation; and lastly, to hand over the remaining 
two-thirds to the McQueens. In the result, the McQueens, in whose name the 
action was brought, were defeated, and they were mulcted in costs to the extent 
of Its. 25,000, which they were utterly unable to pay. The appellants then 
instituted civil proceedings against the respondent, who, on the decree of .Mr. 
Justice M.acpherson, was ordered to pay, with interest, the damages which might 
have been recovered from the McQueens, had they been people of means, and 
had the respondent not intermeddle*] in the suit. That decision was subsequently 
reversed by the High Court on appeal, though without costs. The appellants 
now brought the matter before Her Majesty in Council. 

Sir Moittityiw Smith delivered the judgment of the Judicial Committee as 
follows : — 

This suit was instituted by the appellants, who were the successful defendants 
in two former suits brought by one McQueen and his wife against them, to recover 
from the defendant, Clnmdur Canto Mookerjee, who was neither an original nor 
added party in those suits, the amount of the costs incurred by them in that 
litigation, and which McQueen and his wife, by reason of their poverty, were 
unable to pay. 

The principal suit of the McQueens (the other being for mesne profits only) 
was brought in the Hooghly Court to recover from the present plaintiffs some 
lands in Hooghly, which their father had puvcha,sod of one Behee Bunnoo, 

Mrs. McQueen was the illegitimate daughter of one McDonald and Bebee 
Bunnoo, and she claimed the property as her fathers, and as being entitled to it, 
after her mother’s death, under his will. The defence of the now plaintiffs in 
that suit was that Bebee Bunnoo was either the real owner, or had been allowed 


by McDonald to deal with the property as owner, and that their father was a 

f mehaser from her without notice of any other title. It appears that they and 
father had held possession of the property for twenty-four years after the 
: j and had greatly improved it. 

• principal Rudder Ameen held the suit to be barred by limitation, 

. it. The High Court (finding that Bebee Bunnoo had died within 

pf the suit) reversed his judgment, and having retained the case, 
W the merits, passed a decree in favor of the then plaintiffs, the 
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should have their costs hi India, and of their 
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These costs amounted to a large sum, and the McQueens were unable to pay 
them. 

The connection of the defendant Mookerjee with the above litigation, and 
the facts relied on to support the present action, will now be referred to. 

A special agreement was entered into between the McQueens and Mookerjee, 
which recited an apparently good title of the former to the property. By this 
agreement Mooketjee was appointed the attorney and mookhtar of the McQueens 
to conduct the litigation against the present plaintiffs. On the one side he under- 
took to manage the suit* to make all necessary advances for the purpose, and 
further to make an allowance of Rs. 150 per mensem to the McQueens for their 
support during the pendency of the proceedings. On the other side they agreed 
in effect that Mookerjee should have the management of the suit, they however 
assisting, him, unless it happened that McQueen could give his whole attention to 
the litigation, in which case he was to have the conduct of it, “ but under the 
control of Mookerjee.” 

It was stipulated that all the advances should be repaid with interest at 12 
per cent., and that, as remuneration for his trouble and risk, Mookerjee should 
have a third part of “ the clear net profits ” of the suit ; and, by way of security, 
it was agreed that ho should receive all moneys, and take possession of all lands 
recovered, and after satisfying his own claims pay over the balance to the 
McQueens. 

This power of attorney was made irrevocable, unless upon the terms that 
the McQueens should repay all the moneys advanced with interest at 12 per 
cent,, and a further sum of Ks. 2,000 as liquidated damages. 

McQueen certainly did not give his whole attention to the suits ; and (al- 
though he occasionally saw the pleaders) they were really managed by Mookerjee. 

It appears that after the present plaintiffs had obtained leave to appeal from 
the judgment of the High Court in the original suit, the McQueens obtained 
possession of the property. The Court having ordered the possession to be 
restored, unless the McQueens gave security to the amount of Rs. 12,000 to 
repay what would be due in case the decree should be reversed, the present 
defendant gave a bond to the above amount as such security. 

Pending the appeal to Her Majesty, Mookerjee purchased of the McQueens all 
their interest in the principal suit, and the suit for mesne profits, for Rs. 22,000, 
out of which lie was to deduct Rs. 12,000 for the advances he had made to them, 
and from this time he appears to have conducted the appeal in his own interest. 

It should be stated that in the former suit the now plaintiffs — upon the 
agreement between Mookerjee and the McQueens coming to their knowledge — - 
applied to the Judge to have Mookerjee made a party to the suit under s. 73 
of Act VIII, in order that, if successful, they might make him responsible 
for costs (Record, page 106). The Judge refused the application. Upon the 
appeal to the High Court by the McQueens, the present plaintiffs raised this, point 
in their memorandum of cross-appeal, but no notice appears to have been taken 
of it in the judgment of that Court. 

The plaint in the present action alleges that the plaintiffs being in lawful 
possession as owners of the property in question, the defendant, knowing this 
was so, maliciously conspired with the McQueens to bring a suit in their names 
to take the possession from him, and in furtherance of this conspiracy entered 
into the agreement already described, which is set out at length. It then alleges 
that the agreement contains false and fraudulent recitals of a pretended title in 
the McQueens, and that it “savours of champerty and maintenance, and is other- 
wise wholly illegal and contrary to public policy” and was entered into “for the 
purpose of barratrously maintaining an unjust and oppressive suit against the 
plaintiffs ” in the names of persons who had no right and were without means to 
, pay the costs. It then avers that the former suit was brought maliciously md 
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without rctirfoiiiihlc &nd probable* cause*,” and after closer! bing tlie proceeding's in 
the suit, and the tacts showing the defendant’s connection with them, alleges that 
the litigation was instigated and carried on by the defendant at his own expense, 
ami with a view to his own benefit, and that he was the real mover, and un- 
lawfully used the procedure of the Court for his own benefit.” 

If all these allegations in the plaint, or so many of them as aver that the 
suit was brought or instigated by the defendant, maliciously and without pro- 
bable cause, had been proved, this action would undoubtedly ‘have been sustained, 
upon the principle that the prosecution of legal proceedings which are instigated 
by malice, and are at the same time groundless, is a wrong to the person who 
suffers damage in consequence of them. 

.... J principle is thus stated by Mr. Justice Williams in CutteriU v. Jonas 
(11 U. lx /So) : — 

It is clear no action will lie for improperly putting the law in motion in 
the name of a third person, unless it is alleged and proved that it is done 
maliciously and without reasonable or probable cause; but if there be malice and 
want of reasonable or probable cause, no doubt the action will lie, provided there 
bo also legal damage.” 

In the present case, however, both the Courts below have found that neither 
inauco nor the absence of probable cause have been proved. Their Lordships 
entirely agree with the Courts in India on this point, and it appears to them that 
the i acts present a case having a wholly different aspect. 

\\ ilh legard to the motives of the defendant, it is not pretended that he 
entertained any id -feeling or malice in any sense towards the plaintiffs. The 
. ms of the agreement, and his large expenditure, show that lie was prompted 
m what he did by his having formed a favorable and sanguine opinion of the 
utio of the McQueens, and by the hope of a profitable return for his advances. 

r t,he mit bo said to have been wanting in probable cause, when the two 
J earned fudges of the High Court ’who heard it on appeal decided in favor of 
the then plaintiffs. Indeed, it was properly admitted at their Lordships* bar that 
trie case must be considered as if the allegations of malice and want of probable 
cause were struck out of the plaint. 

. f bese allegations being eliminated, the question is whether the action can bo 
maintained upon either of the two grounds argued at the bar, which, stating them 
generally, are : — & 

1. that, the agreement and acts of the defendant amounted to champerty, or 
were otherwise illegal as being against public policy, and that the plaintiffs have 
suffered special damage from them. 

- , ^ tbo defendant was the real actor in the former suits and had an 

interest m them, and was, therefore, responsible for the costs of them. 

ihe question whether the law of maintenance and champerty, or any rules 
«3jogousto that law as it exists in England, have been introduced into and form 

1 ft 0 ! ^ , aw ? has boc “ for a loH K period in controversy in the Indian 

A beadroll of decisions from 1825 to the present time was cited at the 
d it certainly appears irom them that the views of the Courts have not 
Wtorm, ami that great diversity of opinion ha*s prevailed. 

referred to occurred in the year 1825. A pauper plaintiff in 
appeal to the Suddor Court, disclosed the fact that he had agreed to 
aftpetate in litigation to a third person in consideration of advances 
•W 9 the appeal. The Court, after directing a search in the records' 
fM. a transaction, and none having been found, declared that 
jjgfy qyed Strongly of gambling,” and also that the contract' to 
a comparatively small advance was “ by no means 
tha agreement was cancelled the appeal should not 
y, Kwrut Sing, 4. S. B, X il.) - ' v '' 
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In 1836 the Sudder Court refused to enforce against a successful litigant an 
agreement he had made to give two annas of the estate if recovered in considera- 
tion of advances made to carry on the suit They held first, that the estate being 
family property could not be thus disposed of ; but they also held on the authority 
of the decision in 1835 that the transaction was of an illegal character as a species 
of gambling, and could not be sanctioned in a Court of J ustiee. ( Brijneram Sing 
v. Tecknerain Sing, 6 S. D. A. 131.) 

In 1840 a similar agreement to that in the last case came before the Court: 
one Judge thought it was not proved ; but the other, Mr. Tucker, held, following 
the two former decisions, that “ the agreement was illegal, thus (as he said) 
establishing the point for future guidance in all similar cases. 53 {Zuhoroonissa 
Khanum v. Ruseck Lai Mitter, 6 S. 13. A. 298.) 

In a short note of a similar case in 1849 the Court is reported to have said : 

“ As the precedents of the Court have held that champerty is illegal, we cannot 
enforce any condition (of the kind) in favor of the plaintiffs.” {Andrew# v. 
Maharajah Sreesh Chunder Ra.ee, 5 S. 13. A., Bengal, 340.) 

In the next ease the current of opinion underwent a marked change. 

In 1852 a case was brought before a full Sadder Court consisting of five 
Judges, in which the Principal Sudder Ameen had dismissed a suit because the 
plaintiff had obtained the funds to prosecute if by means of an agreement which 
he deemed to be champertous. This decision of the Principal Sudder Ameen was, 
in any view of the law, erroneous ; but the Judges took occasion to express their 
opinion on the general question. Sir R Barlow says : “ There is no distinct law 
in our Code which lays it down to be illegal for one party to receive and another 
to give funds for the purpose of carrying on a suit on promise of certain consider- 
ation in the form of a share of the property sued for, if decreed to the plaint ids; 3 
Mr. W. B. Jackson, whilst ho thought the precedents of the Court (referring to 
the cases already mentioned) had held champerty to be illegal, says ; “ But the 
matter having been now brought up generally for consideration before the whole 
Court, I have no hesitation in declaring my opinion that an arrangement of the 
nature of champerty is not of itself illegal or void/ 3 Again he says : “ I know of 
no law against such an arrangement, and there is certainly no reason why it 
should be declared illegal Such arrangements must stand or fall according to the 
peculiar nature of their conditions. They are liable to question like any others 
where a suit is brought to enforce or avoid them. 33 The other three Judges 
construe the former precedents (with one exception) as holding only “that, as 
between a plaintiff and a party advancing funds to him to carry on his case, the 
Courts will not recognize and enforce agreements which appear to be exorbitant 
and to partake of the nature of gambling contracts. 33 (Kishen Lai Bhoonielc v. 
Rearee Soondree, 8 S. D. A., Bengal, 394.) 

This case appears to have been generally regarded as a leading decision. 
Mr. Justice Glover so treats it in a case which came before the High Court so late 
as, 1868, and refers to it as deciding that champerty per se was not illegal 
(9 W. R 490), In this same case, however, Mr. Justice Maepherson said he did 
not feel it necessary to decide the question ; and in consequence of the opinions 
expressed by him and other learned Judges in India in recent cases it will be 
necessary to advert shortly to some of the subsequent decisions. 

In Grose and another v. Amirtamayi Dad (4 Bengal L.R 1*), which was the 
case of a contract of a champertous character made by a Hindoo widow, 
Mr, Justice Phear, after a full review of the English and Indian cases, expressed an 
opinion that the law which renders champerty and maintenance illegal in England 
is in force at least within the Presidency towns ; and further that agreements of 
that character were against the interests of society in India, and therefore, on 
/gjjj^nds of public policy, void. Upon an appeal* to the full Court, the Chief 

' ' , * 12 W. It 0. X 13, ty . 



( 300 ) 


Justice (Sir Barnes Peacock) did not adopt this ground of decision. He expressed 
his opinion thus:— “That the deed was not binding on the reversionary heirs, if 
not upon the ground of champerty, upon the ground that it was an unconscion- 
able bargain, and a speculative, If not gambling contract. Mr. Justice Mac- 
pherson agreed with Mr. Justice Phear in thinking that the agreement was void, 
as being against public policy. 

Mi*. Justice Holloway, in a case which came before the High Court of Madras 
in its original jurisdiction in 1870, expressed a strong opinion that the English 
statute and common law relating to champerty and maintenance prevailed in that 
Court, and rendered contracts bearing that character void. He also, with some 
vehemence of language, denounced such contracts as being contrary to public 
policy. The opinion expressed by Mr. Justice Holloway on the application of the 
English statute and common law was not necessary to the decision of the case,, for 
the agreement sued upon was clearly extortionate, and there were other sufficient 
^rounds for the refusal of the Court to enforce it. (jUIvMco J&ffcivji Ty&v A.H k> ttib 
v. Yacali Kadar Bi , 7 Madras H. C. R. 128.) 

This opinion of Mr. Justice Holloway seems to bo directly opposed to the 
view expressed by Chief Justice Scotland in delivering the opinion of the High 
Court of Madras in a former case {PUvfathiilli Ohetti v. llamala JS' ayakhui, 
1 Madras H.C.R. 153). The Chief Justice there says Man Reliance and 
champerty are made offences by the common and statute law of England, which 
in this respect has no application to the natives of tills country, and in consider- 
ing and deciding upon the civil contracts of natives on the ground of maintenance 
or champerty, we must look to the general principles as regards public policy and 
the administration of justice upon which the law at present rests. To this extent 
we think the law can* properly be applied in perfect consistency with the Hindoo 
law relating to contracts. (See 1 Strange's Hindoo Law, 275.) 

The passage in Strange alluded to by the Chief Justice descants upon the 
similarity between English and Hindoo law with regard to the invalidity of 
contracts which violate public policy and the interests of the community. 

In a late case in the High Court of Bombay, Westropp, Chiel Justice, 
declined to express any opinion as to the extent to which the law of champerty is 
applicable to the Presidency towns or in the Mofussil. 

To return to the Bengal Presidency, it will be necessary to refer to one more 
decision only before coming to the judgments in the present suit. In the case of 
Tara, tfoumdeerw Ghov'dhrain v. the* Court oj 1! ards (20 W.R. 440), the Court 
(Sir ft. Couch being Chief Justice) held that the agreement it was sought to 
enforce was void, “as being contrary to public policy, and as therefore not giving 
any right to sue for the property which was professed to he passed by it.” The 
learned Chief Justice commented upon and adopted the observations of this 
Tribunal in the case of Kishr.r v. Ka,fivtla lSah‘h 3 >r (8 Moore's I. A., 170) A Pie 


also referred with approval to the remarks of Mr. Justice Holloway as to the 
-'mischievous effects of such agreements in India. 

. i ; It is to be observed that in none of the above cases did any question arise as 
liability of the parties who entered into the agreements to third persons. 

• ? jf-lf iSo.come to the judgments in the present suit. Mr. Justice Macpherson was 
■ tM&AAaft upon the point now under consideration that the agreement was illegal 
, being against public policy, and he held, on the authority of the 
- of Pechdl v. Watson, 8 M. and Mk, 001, that the present suit might 


mi of the High Court delivered by Sir ft. Couch, C. J., reversing 
decree, the Chief Justice says: "It has been always 
common law and the statutes as to maintenance, and 
\ K and -are considered ,as having- no vfome'invihis 
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country. They certainly do not apply to the Mofnssil, whatever question there 
might be how far they had been introduced within the jurisdiction of the Supreme 
Court. The ground upon which agreements which are champertous, or agreements 
for maintenance, have been held to be void in this country, is that they are 
contrary to public policy; or, as described by the Judicial Committee of the 
Privy Council (referring to the case in S Moore),* are considered to be immoral 
and against public policy and such as the law will not enforce here, and treat as 
void.” And he held that, though such agreements were in a sense illegal, they 
did not amount to “ an offence in India so as to give a right of action to a person 
whd might sustain special damage from it, even if such an action might now be 
maintained against a person committing the offence of champerty in England.” 

* It will now be convenient to refer to two cases before this Committee, in which 
the subject has been to some extent considered. In the case reported in 8th 
Moore, the Court below having held an agreement to be void for champerty, this 
tribunal thought the judgment to be wrong on the grounds that the point had not 
been raised by the pleadings, and also that the agreement was in no sense 
champertous, and, this being so, their Lordships observed : “ It was unnecessary 
to decide whether under the law which the Court was administering those acts 
which in the English law are denominated either maintenance or champerty, and 
are punishable as offences, partly by the common law and partly by statute, are 
forbidden.” But in the course of the judgment they made the following observa- 
tions : “ The Court seem very properly to have considered that the champerty, or 
more properly the maintenance, into which they were enquiring was something 
which must have the qualities attributed to champerty or maintenance by English 
law ; it must be something against good policy and justice, something tending to 
promote unnecessary litigation, something that in a legal sense is immoral, and to 
the constitution of which a bad motive is in the same sense necessary ” 

It is unnecessary now to say whether the above considerations are essential 
ingredients to constitute the statutable offence of champerty in England ; but they 
have been properly regarded in India as an authoritative guide to direct the 
judgment of the Court in determining the binding nature of such agreements there. 

In the more recent case before this tribunal; f in which a suit to enforce an 
unrighteous and champertous bond was dismissed, the following observations were 
' made : — 

“ With respect to the law of charnpoity or maintenance, it must be admitted, 
and indeed it is admitted in many decided cases, that the law in India is not the 
same as it is in England. The statute of champerty being part of the statute law 
of England, has of course no effect in the Mofussil of India; and the*Courts of 
India do admit the validity of many transactions of that nature, which would not 
be recognized or treated as valid by the Courts of England. On the other hand 
the eases cited show that the Indian Courts will not sanction every description 
of maintenance. Probably the true principle is that stated by Sir Barnes Peacock 
in the course of the argument, viz., that administering, as they are bound to 
administer, justice according to the broad principles of equity and good conscience, 
those Courts will consider whether the transaction is merely the acquisition of an 
interest in the subject of litigation bond fide entered into, or whether it is an 
unfair or illegitimate transaction got up for the purpose merely of spoil or of 
litigation disturbing the peace of families and carried on from a corrupt and 
improper motive.” 

* The result of the authorities, then, appears to be that the English laws of 
maintenance and champerty are not of force as specific laws in India; and the 
decisions to this effect appear to their Lordships to rest on sound principles. So 
far as concerns the Mofussil, there is no ground on which it can be contended that 
thep laws are in force there. The question has chiefly been whether they are 
;•> \ ;* 3 W. IS, l\ C, 33 ; l Suth. E 0. Si, 395. f 22 W. R. 14$, 152 ; 2 Butin P. 0. It. 977, 982. : 
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in force in the Presidency towns, although the distinction between the Presidency 
towns and the Mofussil has not been always borne in mind. 

It is to be observed that the English statutes on the subject were passed in 
early times, mainly to prohibit high judicial officers and officers of state from 
oppressing the king’s subjects by maintaining suits or purchasing rights in 
litigation. No doubt, by the common law also, it was an offence for these and 
other persons to act in this manner. Before the acquisition of India by the British 
Crown, these laws, so far as they may be understood to treat, as a specific offence, 
the mere purchase of a share of a property in suit in consideration of advances 
for carrying it on, without more, had become in a great degree inapplicable to the 
altered state of society and of property. They were laws of a special character, 
directed against abuses prevalent, it may be, in England in early times, and had 
fallen into, at least, comparative desuetude. Unless, therefore, they were plainly 
appropriate to the condition of things in the Presidency towns of India, it ought 
not to be held that they had been introduced there as specific laws upon the 
general introduction of British law. The principles on which the exclusion from 
India of special English laws rest are explained in the well-known judgment of 
Tim Mayor of Lyons v. The End India Company (1 Moore’s Indian Appeals, I7fi). 
It appears to their Lordships that the condition of the Presidency towns, 
inhabited by various races of people, and the legislative provision directing all 
matters of contract ami dealing between party and party to be determined in the 
case of Mahomedans and Hindoos by their own laws and usages respectively, 
or where only one of the parties is a Mahomedan or Hindoo by the laws and 
usages of the defendant, furnish reasons for holding that those special laws are 
inapplicable to these towns. There seems to have been always, to say the least, 
great doubt whether they were in force there, a circumstance to be taken into 
consideration in determining whether they really were part of the law introduced 
into them. 

It would he most undesirable that a difference should exist between the law of 


the towns and the Mofussil on this point. Having regard to the frequent dealings 
between dwellers in the towns and those in the Mofussil, and between native 
persons under different laws, it is evident that difficult questions would constantly 
arise as to which law should govern the case. 

But whilst their Lordships hold that the specific English law of maintenance 
and champerty lias not been introduced into India, it seems clear to them upon 
the authorities that contracts of this character ought under certain circumstances 
to be held to be invalid, as being against public policy. Some of the circumstances 
which would tend to render them so have been adverted to in the two judgments 
of this tribunal already cited. 

Their Lordships think it may properly be inferred from the decisions above 
referred to, and especially those of this tribunal, that a fair agreement to supply 
funds to carry on a suit in consideration of having a share of the property, if 
recovered, ought not to be regarded as being, per se, opposed to public policy. 
Indeed, cases may be easily supposed in which it would be in furtherance of right 
Mid justice, and necessary to resist oppression, that a suitor who had a just title 
■ ^.property, and no means except the property itself, should be assisted in this 

agreements of this kind ought to be carefully watched, and when found 
wl^^tortionate and unconscionable, ho as to be inequitable against the party; 

notwith the bond fide object of assisting a claim believed to be 
, Wp f btaining a reasonable recompense therefor, but for improper objects, 

1 of! .gambling in litigation, or of injuring or oppressing otkejjm by- : 

abetting: encouraging unrighteous suits, so as to bo contrary to public policy, 
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present action. xt may be that the contract in this case is unconscionable* and 
one which ought not to have been enforced against the McQueens if their suit 
had been successful ; but assuming this to be so, the plaintiffs, in their Lordships' 
view, have failed to establish that an action arises to them therefrom against the 
defendant for the losses and costs of the litigation. By the law of India, as 
above interpreted, the agreement did not constitute a punishable offence, and 
the action cannot therefore, as pointed out by the Chief Justice below, be 
sustained on the ground that where an indictable offence has been committed, 
and an individual has suffered special loss, a remedy by action is given to him 
as the party aggrieved, nor does there appear to be any other principle upon 
which the action, under the circumstances of* the present case, can he maintained. 
Whatever, therefore, may be the rights of the parties to the agreement a,s between 
themselves, their Lordships think that the High Court was right in holding 
that the action of the plaintiffs against a third party, founded on the alleged 
champerty, cannot be maintained. 

There remains the question whether the action can be supported against 
the defendant, as being an actor in the suit, and having an interest in it. It is 
to be observed that a suit of this kind, in the absence of malice, and of the want 
of probable cause, is of the first impression, no precedent for it having been found 
either in England or India. It may be assumed that, under the first agreement, 
the defendant acquired a contingent interest in the property the subject of the 
suit to the extent of one-third share, besides the security for his advances ; that 
he agreed to supply all the funds required to carry on the litigation, and that 
he obtained the virtual control of the proceedings ; for although, under certain 
circumstances, McQueen was to manage the suit, and in any case to assist in the 
management, the supreme control was to belong to the defendant, subject to a 
power of revocation by the McQueens on onerous terms, which was not exercised. 
But this state of things created no legal privity between the plaintiffs and the 
defendant, from which a promise can be implied on the part of the defendant to 
pay the present plaintiffs the costs of the former suit, on which an action of 
contract can he founded ; nor does it establish a legal wrong, for the former suit, 
as already shown, was brought without improper motives, and upon reasonable 
cause. It has, however, been contended that it would be only in accordance with 
justice and equity that he who was the principal mover of a suit, and had an 
interest in it, should be made liable to the costs. It is obvious that a wide field, 
of new litigation would be opened if, after the termination of the original suit, 
another independent suit might on such general grounds be brought against 
third persons. Interminable questions would arise as to the degree of meddling 
and assistance which would create the liability. So far as precedents exist, it 
is either in the original suit itself, or by the exercise of the summary jurisdiction 
of the Courts, that any such liability has been enforced. It is ordinary practice, 
if the plaintiff is suing for another, to require security for costs, and to stay the 
proceedings until it is given. The now plaintiffs were fully aware, during the 
pendency of the former suit, of the arrangement between the McQueens and 
the defendant ; but instead of applying for security for costs, they petitioned 
the Court to make him a co-plaintiff under s. 73 of Act YIIL Without decid- 
ing whether this application was rightly rejected, it is enough to say that its 
rejection cannot give ground for an action which would not otherwise lie. 

The instances in which persons other than parties to the suit have been held 
liable to costs in England, have been principally those of solicitors, over whom 
the Court exercises disciplinary jurisdiction, as in the case of re Jones (L.R 6 Ch. 
Ap, 497), The Courts have also ordered the real parties to pay the costs in 
actions of ejectment, originally on the ground that that action was in. form a 
fictitious proceeding, and having once assumed this power they have continued 
, to exercise it in the actions substituted for that of ejectment, xlgairi, the Courts, 
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it- lias boon said, would so in tor fore in ease of any contempt or abuse of their 
proceedings (See I far/ nurd v. Gijjor<L 4 M. fc \V. 194). But all those cases 
relate to applications either in the cause itself, or to the summary jurisdiction of 
the Court. 

A case in the High Court in Calcutta* was much relied on by the appellant’s 
Counsel. There, in a suit brought (in the original jurisdiction) to recover 
possession of land by a nominal plaintiff, Hr. Justice Phear, on a motion made 
apparently in the suit, ordered the real plaintiffs to pay the costs. His judg- 
ment ivS placed mainly on the ground that the jurisdiction exercised by the 
English Courts in actions of ejectment was introduced into the .original juris- 
diction of the High Court, and was applicable to analogous actions brought to 
recover land there. The Chief Justice (Sir Barnes Peacock) in affirming this 
order on appeal, supported it not only on the ground on which Mr. Justice 
Phear’s judgment rests, but on the circumstances of the case, which showed, as 
he thought, that there had been “a gross abuse of the powers of the Court, and a 
contempt of Court.” 

It is obvious that there is nothing in these judgments which gives support 
to the contention that an independent action will under such circumstances lie. 

It was lastly insisted for the plaintiifs that if the costs in India were not 
recoverable, the action ought to be sustained for those incurred in the appeal to 
Her Majesty, subsequently to the purchase made- by the defendant, pending that 
appeal, ol all the rights of the McQueens in the property and the suit. Un- 
doubtedly the McQueens after this purchase became nominal appellants only, arid 
the claim of the plaintiffs to recover these latter costs is as strong as a case of the 
kind can he. ^ But even so, it is not stronger than many cases of ordinary 
occurrence, as, for instance, trustees suing on behalf of those beneficially interested, 
or the assignors ol choses in action on behalf of their assignees ; and in these and 
similar cases which have long been familiar to the Courts, whilst modes, such as 
requiring security for costs, have been devised for reaching the real partv, no 
independent action for the costs against a stranger to the record has ever ‘boon 
sanctioned. Their Lordships therefore think that n<> distinction can property be 
made between the costs of the appeal and the rest of the costs. 

It results from what has been stated, that by English law an action cannot 
he maintained against a third person on the ground that he was a mover of, and 
had an interest in the suit, in the absence of* malice and want of probable cause. 
Consequently, if that law governs, the second ground on which it is sought to 
support the present action fails. And if the law administered in the Mofussil 
is to be resorted to, the absence of all precedent in a case of such common 
occurrence affords an irresistible presumption that no such action is maintainable 
there. ^ in answer to the suggestion that if no precedent exists, it should now be 
made, it has been already pointed out that where there is neither privity of some 
kind nor a wrong, the principle, upon which actions are ordinarily sustained is 
wanting. \\ hen it is urged that the claim should be decided upon general 
principles of justice, equity, and good conscience, it is to be observed, in addition 
to the considerations already adverted to, that these principles are to be invoked 
In eases “for which no specific rules may exist” Now it appears to their 
> Lo^cbhips to result from what has been already observed, that rules may properly 
v w;f#Erid8red to exist which define the character of actions of this kind, and the 
under which alone they can be brought, and that it would be out 
principles in dealing with such actions. .The 
of thin character would be to make the law 
observed, interminable questions as to the 
sustain the action, and mischievously to 
dter the termination of the original suit. 

kV. IUUI; , t , • 


ftuen a resort m canes 
utterty' ; , to raise, as before 

M which would 

litigation $ 


. . i C. v m+2 





( 373 ) 


Their Lordships, therefore, feel constrained to hold that in the absence of circum- 
stances to convert the prosecution of the former suit into a wrong, the present 
action cannot be maintained. 

It has been a misfortune to the plaintiffs that security was not obtained for 
the costs in the course of the former suit. Their Lordships also think the 
defendant was to blame in not coming forward as the real party in the former 
appeal Under these circumstances, whilst they must humbly advise Her Majesty 
to affirm the judgment appealed from, they will make no order as to costs. 


The 28th November 187(1 ( ,, s , 

Present : — '* 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, and 
Sir Robert P. Collier. 


Act VIII of 1859 88. 102, 103, and 208 {when applicable) — Transferee of Decree- 
Contest as to Equitable Interest in Decree — Questions of Legitimacy of Heir 
— Act XXIII of 1861 s. 11 — Party to Sait— Jurisdiction — Consent . 

On Appeal from the High Court at Calcutta . 

Abidunnissa Khatoon 
versus 

Amirunnissa Khatoon. 

Act YITI of 1850 s. 102 refers to eases of substitution, in the ease of the death of a sole plaintiff or 
surviving: plaintiff, of a legal representative of such plaintiff, where there is no dispute. 

8, 108 has reference only to a state of things existing before the hearing or at the hearing of 
the suit. 

No one can he a transferee of a decree within the tonus of s. 208, if the decree was not transferred 
to him by assignment, or if no incident had occurred (i.e . , no death, no devolution, or no succession) on 
which the law could operate to transfer any estate to him. 

8, 208 was not intended to apply to cases where a serious contest arose with respect to the rights of 
persons to an equitable interest in a decree, nor was it intended to enable them to try an important 
question, such as the legitimacy or illegitimacy of an heir. 

There must he two conditions to give the Court jurisdiction under Act NXIIT of 1801 s. 11 — the 
question must be between parties to the suit, and must relate io the execution of the decree. ^ A person, 
by merely applying for execution of the decree, does not constitute himself a party to the suit. 

Consent to the exercise of jurisdiction cannot be assumed, even if consent would have given juris- 
diction in the case. 

Mr. Doyne for Appellant. 

Mr, Leith , Q.C., and Mr. O. IF. Arathoon for Respondent. 

This was an appeal from a decree of the High Court of Judicature at Calcutta. 
The facts of the case are fully stated in the judgment of the Judicial Committee. 
The litigation was a sequel to, and wholly arose out of, a previous suit in which 
the parties 'were interested, and which was finally disposed of by the judgment of 
their Lordships in January 1875. The question now arising was whether the 
respondent should have been allowed to maintain the present action while prose- 
cuting the former appeal, or whether she had not, by her success in that appeal, 
deprived herself of all locus standi to put in issue the illegitimacy of Wajed Ali, 
the son of the appellant. Both Courts had decided against the legitimacy of 
Wajed Ali, and against their decision and on the points alluded, to the appellant 
now sought the intervention of the Queen in Council 
Sir Robert Collier delivered judgment as follows : — 

The facts necessary to the understanding of the question which arises in this 
appeal may be thus shortly stated : 
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Wahe<l Ali brought a suit, against his father Ahdool Ali to recover the pos- 
session of a considerable quantity of landed property, and it may he enough for 
the present purpose to describe the subject of contention between them thus: 
The lather had executed certain hibhanamahs in favor of his son when that son 
was an infant It was alleged on the part of the father that the son had subse- 
quently executed certain ikrarnamahs, whereby lie divested himself of the benefit 
which he derived under the previous hibhanamahs. The Court of First Instance 
dismissed the suit of the son, with the exception of that part which related to 
some property which he derived from his mother, and about which no question 
arose. Upon that, A ahed appealed to the High Court. Pending the appeal, 
Wahecl died ; and thereupon the High Court, as it appears to their Lordships’ 
under the powers given them by s. 103 of Act VIII of 1859, substituted his 
widow Abidunnissa for Wahecl for the purpose of prosecuting the appeal. The 
appeal was prosecuted; the High Court found the ikrarnamahs to have been 
invalid, and reversed the decision of the Court below. The Court observe that 
since the death of Wahed “ disputes have arisen, and litigation is now pending 
concerning his proper legal representative ; and for the purpose of prosecuting 
tins appeal we have admitted his widow Mussmnat Abidunnissa Khatoon to be his 
legal i cpresentativ e. At the conclusion of the judgment they thus express tliem- 
sehes: The decree of the Court below is reversed, with costs. Confining ourselves 
to the matters in issue in the present suit, our decree will proceed on the basis of 
the validity of the three deeds of gift, and the invalidity of the later documents, 
vve shall declare that Moulvi W ahed Ali was, in his lifetime, and that those who 
are now hv law his heirs and representatives are, entitled to a decree for setting 
aside the documents relied upon by the respondents, and for the recovery of the 
property sued for. It is to be observed that the decree drawn up in pursuance 
ol this judgment does not conform to that portion of the judgment in which it is 
.said that the representatives of Waited are. untitled to a decree for the recovery of 
the property sued for. The decree i.s in these terms “ It is declared that ‘the 
several ikrarnamahs and minis pottahs, dated respectively the 29th Falgoon 1259 
lbth Aughran 1203, (5th Jcyt 1204, and the 1.1th Aughran 1203, were of no effect 
and void against Moulvi Wahed Ali in his lifetime, and are void against his lawful 
representatives. And it i.s further ordered and decreed that the defendants 
respondents, who appeared in this appeal, do pay to the plaintiffs, appellants! 

the sum of Iks, 3,000. So, in fact, all that could be executed under this decree 
is the order for costs, the rest of the decree being declaratory only. 

It has been argued, however, that the decree ought to be taken to bo in con- 
formiiy with the judgment. Their Lordships are by 210 means satisfied that tills 
decree miprovule ermnaetf. If it were necessary, they would be disposed to take 
it as it stands, and to declare that the rights of the parties were determined bv it. 
But m the view which they take of the case it is not necessary to decide this 
pomt; aou it may ho assumed for argument’s sake that the decree 'is in 


i in conformity 


ia lfffl 


point; ami it may I 

With the latter words of the .judgment whieh have been read. 

An appeal was preferred from this judgment to Her Majesty in Council, and 
, ^ judgment was reversed.* In the meantime, however, pending the 
aai, certain execution proceedings were taken. The widow Abidunnissa 

Af T-T 1 ! m n /,. l ‘ crHuli ’> aui1 a! ‘ s0 . in a different character, as 

M mfant son, IV ajed A h, whom she alleged to have been born to her 

At n *! “ usba fd 8 death * Tll ° legitimacy of this child was disputed by 
Sjlk ' i Urta f“ °* CT Parties also applied for execution, Messrs. Wise and 
nothing appears to turn on the proceedings taken by them no 
mp be made of them. 

held the case originally came, appears' to have 

“*** W a mero execufc ion proceeding to determine such' 

' R skim j and mte n. 87.. ■ • .. ' ; i b 
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a question as the legitimacy or the illegitimacy of Wajed Ali, the son whom the 
widow had put forward as being legitimately born to Wahed. Unfortunately, we 
have not the original judgment of the Judge of Dacca before us* But we come to 
the conclusion that the Judge so decided, from the first order of the High Court 
on remand and what proceeded from the Judge upon the remand. The High 
Court, in remanding the case, made these observations: ‘‘The Lower Court has 
assigned no good reason whatever for not entertaining and disposing of the appli- 
cation for execution made in this case. Under ss. 102 and 103 and s. 208 of 
Act VIII of 1850, the case may, so far as anything has been shown to us to the 
contrary, be perfectly well disposed of without a separate regular suit.” And 
thereupon they remanded the case to be disposed of by the Judge of Dacca, and 
directed him to determine the question of the legitimacy of Wajed All. After a 
second remand, this question was heard and decided by the Judge of Dacca 
and decided against the widow, the Judge holding that Wajed Ali was supposi- 
titious. Subsequently, on appeal, the same matter came before the Court; and 
two Judges of the High Court reversed the judgment of the Judge of Dacca, and 
held that Wajed Ali was the legitimate son of Wahed. They refer to the pro- 
ceedings in this manner: They state: “The question that is now before us is, 
whether the person who goes by the name of Wajed Ali is or is not a posthumous 
sun of the said Wahed Ali ; and whether, therefore, one Abidunnissa who is 
admittedly the guardian of Wajed Ali, if there is such a person in reality, is 
entitled to execute the said decree partly in her own right and partly as mother 
and guardian of the said Wajed Ali,” — and they decree, — that Abidunnissa be 
declared entitled to execute the whole of her decree against the judgment debtor 
before us,” — that is, in her two capacities, partly for herself and partly in her new 
capacity of guardian of Wajed Ali. It appears to their Lordships, that she, in her 
character of guardian of Wajed Ali, became a new party in these proceedings, just 
to the same extent that Wajed Ali would have become himself if, after he had 
come of age, he bad appeared by bis attorney. 

Upon this, Abdool Ali having died, lus widow Amirunnissa instituted the 
present suit for the purpose of setting aside the last judgment which has been 
referred to mainly upon two grounds ; in the first place, that in an execution pro- 
ceeding it was not competent to the Court to entertain such a question as the 
legitimacy of Wajed; and secondly, upon the merits. On the other hand, 
Abidunnissa contends that the suit is not maintainable, because the very question 
has been decided between the same parties in a previous suit by a Court of com- 
petent jurisdiction. In other words, she pleads res judicata , and she also joins 
issue upon the merits. 

As far as the merits are concerned, both Courts have found that Wajed was 
not the son of Wahed; and the sole question before their Lordships is this,, 
whether this question is res judicata or not. There is no doubt that in the 
execution proceeding, which has been referred to, the very same issue was tried 
between the same parties. The sole question is, whether the Court had jurisdiction 
in such a proceeding to try it. 

Some attempt was made to establish that Abdool had originally consented to 
the exercise 1 of this jurisdiction, but their Lordships cannot assume this* The 
inference appears to them the other way. They have not the record of the first 
proceeding before the Judge of Dacca; but the Judge of Dacca decided that he 
had not jurisdiction to determine the question in that suit. It appears to their 
Lordships that it ought not to be assumed that ho would have come to that 
conclusion unless the objection had been raised ; the assumption would be the 
other way. They cannot, therefore, assume consent even if consent would have 
given jurisdiction in such a case. 

The question, whether the jurisdiction existed or not, depend s entirely upon 
the construction of certain Sections in two Acts which have been referred to ; the 
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first being Act Till of 1850, and the second Ant XXIII of 1861. The Sections of 
the first "Act, relied upon by the Court in their first remand, are ss. 102, 103, 
and 208. The first Sections, 102 and J03, relate to the substitution, in the case of 
the death of a sole plaintiff or surviving plaintiff, of a legal representative of such 
plaintiff The 102ml Section refers to cases where there is no dispute. Section 103 
is the Section which, as before observed, was acted upon in this case, when 
Abidumiissa was allowed to prosecute the suit, and is to this effect : u If any 
dispute arise as to who is the legal representative of a deceased plaintiff, it shall 
be competent to the Court either to stay the suit until the fact has been deter- 
mined in another suit, or to decide at or before the hearing of the suit who shall 
be admitted to be such legal representative for the purpose of prosecuting the 
suit” Under the terms of this Section, it not being decided by the Court that 
Abidunnissa was the legal representative of her husband, she was admitted “ for 
the purpose of prosecuting the suit”: those being the very words used by the 
Court in their judgment. This Section manifestly cannot apply to the case of 
Wajed, because this Section, which comes under the heading of u Proceeding before 
Judgment/ 5 has reference only to a state of things existing before the hearing of 
the suit or at the hearing of the suit; and before and at the hearing of the suit 
there was no suggestion whatever that Wajed had any interest whatever in it. 
Then we come to s. 208, which undoubtedly is a Section relating to proceedings 
for execution and alter judgment and decree. It is to this effect: — “if a decree 
shall be transferred by assignment or by operation of law from the original 
decree-holder to any other person, application for the execution of the decree may 
be made by the person to whom it shall have been so transferred, or his pleader; 
ami if the Court shall think proper to grant such application, the decree may bo 
executed in the same maimer as if the application were made by the original 
dcseree-holder.” It appears t<> their Lordships, in the first place, that, assuming 
Wajed to have the interest asserted, the decree was not, in the terms of this 
Section, transferred to him, either bv assignment, which is not pretended, or by 
operation of law, from the original decree-holder. IS r o incident had occurred, on 
which the law could operate, to transfer any estate from his mother to him. 
There had been no death : there had been no devolution; there had been no 
succession. l:Lis mother retained what right she had; that right was not trans- 
ferred to him ; if he had a right, it was derived from his father; it appears to 
their Lordships, therefore, that lie is not a transferee of a decree within the terms 
of this Section. 


Their Lordships have further to observe, that they agree with the Chief 
Justice in the view which he expressed, — that this was not a Section intended to 
apply to cases where a serious contest arose with respect to the rights of persons 
to an equitable interest in a decree. It was not intended to enable them to try 
an important question, such as the legitimacy or illegitimacy of an heir. They 
are further fortified in this view by the consideration that, under s. 324 of this 
Act, no appeal would lie from any judgment or decision given in a proceeding 
under s. 208; it appears difficult to suppose that such an important question as 
this should be triable without appeal. Therefore, in their Lordships’ view, 
that of the Chief Justice, s. 208 does not apply. Even if it did 
. it would appear to their Lordships that, inasmuch as proceedings under it 

■ jipt subject to appeal, probably a suit would lit; for the purpose of reversing 
im&de in pursuance iff* it. 

’ ^ im disposed^ of, we next come to the second Act, Act 

The solo iSisetum relied upon has been the 11. th, 'which is in these 
tirwt regarding the amount of any mesne profits which, by the 
fc&ve been reserved for adjustment in the execution of 
the, profits or interest which may be payable in respect of 

the the date of the' institution of the. suit and 
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execution of the decree* as well as questions relating to sums alleged to have been 
paid in discharge or satisfaction of the decree or the like, and any other questions 
arising between the parties to the suit, in which the decree was passed, and relat- 
ing to the execution of the decree, shall be determined by order of the Court 
executing the decree, and not by separate suits, and the order passed by the Court 
shall be open to appeal.” Their Lordships quite accede to the view of the learned 
Counsel for the appellant* that this Section was intended to enable questions to be 
tried in execution cases which could not have been so tried before, and to provide, 
as might have been expected, an appeal from decisions in such trials ; but the 
question narrows itself to this, whether the present case comes under these words ; 
tfC Any other questions arising between the parties to the suit in which the decree 
•was passed, and relating to the execution of the decree.” There must be two 
conditions to give the Court jurisdiction. The question must be between parties 
to the suit, and must relate to the execution of the decree. 

Their Lordships are of opinion that it would he straining the words of this 
Section beyond any legitimate construction which could be put upon them, to 
apply them to the present case. In their judgment Wajed Ali appearing by 
his mother (and, as before observed, it would have been the same thing if ho had 
been of age and bad appeared in the usual way by his attorney or moohktar), in 
no proper sense of the word was a party to this suit. No rights of Wajed Ali 
were determined or considered in the suit. He was not on the record when 
judgment was given, nor when the decree was made. He subsequently applied 
for execution of the decree ; but it appears to their Lordships impossible to say 
that a person by merely applying for execution of the decree thereby constitutes 
himself a party to the suit. Their Lordships are therefore of opinion that this 
Section does not apply. 

Under these circumstances, their Lordships have come to the conclusion that 
the issue which has been referred to in the case was not res judicata by a compe- 
tent Court in a competent proceeding; and for this reason they will humbly 
advise Her Majesty to affirm the judgment of the High Court, and to dismiss this 
appeal, with costs. 


The 30th November 1876. 'f\ ' - , fi A/ 

Present : 

Sir dames W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, and 
Sir Robert P. Collier. 

Religious Endowment — Pam ily Idol — Public Temple — Onus Prelaw U— Es- 
toppel— Shebuit (Position of) — Grant of MoJeurruree Poitak ■ — Sale of more 
Rand than necessary. 

On Appeal from the High Court at’ Calcutta. 

Konwtir Doorganath Roy 
versus 

Ram Chinnier Sen and others. 

If a deed of endowment dedicates an estate to the service and worship of a particular idol, though 
the idol were a family idol, the property would bo itti picsscd with a trust in favor of it. Where the 
temple is a public temple, the dedication may be such that the family itself should not put an end to 
it; but in the ease of a family idol* Ihu consensus of fbe whole family might give the estate another 
direction. 

• The mim lies upon a parly who sets up the ease, thai properly has been inalienably conferred upon 
pk idol to sustain its worship. In this ease It was held that there was not only weakness of proof on. 
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Mr. Leith Q.C and J/r. Willuamon for Appellant. 

Jit . Coivte , Q.C . , fur Respondents. 

This was an appeal from two decrees of the Hio-h Court at Po loot to 
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plaintiff to show alimide that there was an existing endowment in favor of this 
particular idol to which the word dewuttur may be referred. 

With regard to the position of Rashmoni under the aMwmati-patva, it would 
seem that she took a life interest in the properties, and that power was given to 
her by it to adopt a son. It must, of course, be admitted that this document 
gave no authority to Rashmoni to alienate the estate ; but she had, as the 
manager of the estate, power, if it were dewuttur dedicated to the idol, to alienate 
so much of it as was necessary to keep up the temple and worship of the idol; 
and if it were secular, to alienate it if it became necessary to do so to preserve 
the rest of the family estate. 

That being her position, she made the two alienations in question. The first 
is a mourousee mokurruree pottah, which she granted to two persons, Nimai Soon- 
dur Roy and Ram Soondur Sen. This pottah describes the estate thus ; Turruf 
Wargopjan alias Gowaljan, which is admitted to be the estate Gopejan, <e the 
patrimonial dewuttur rent free land of Bijoy Krishna Roy, my late husband, the 
boundaries of which are on the east the Ganges/ 5 and so on, “is the dewuttur 
property of the Sri Sri Is war Radhamolmn Thakoor of Eamnuggur, which m in 
my possession and enjoyment as shebait of the idol.” Then the grantor notices 
the fact that 120 beegahs, or one-third of that mehal, had been decreed to Bha- 
giruthi Debi, the widow of one of her husband's brother's. Ram Krishna Roy. 

“ With the exception of 120 beegahs of raathan land decreed in the suit of Bha- 
giruthi Debi, widow of the late Ram Krishna Roy, the eldest brother of rny late 
husband, the remaining lakheraj lands,” and so on. The document proceeds: 
“Now the temple of the Sri Sri Is war being broken, and necessary repairs and 
various other things being requisite for the service of the idol, I have given you a 
settlement as a mourousee mokurruree talook of the entire lakheraj zemindar! rights 
in the said mouzah at a fixed premium of Rs. 825, for a consideration of Com- 
pany's Rs. 1,900, which I have received in cash and in full weight.” That is the 
substance of the document. 

The other document is executed by Rashmoni in favor of Soondur Krishna 
Sen, one of the family of one of the grantees of the mokurruree. It is a bill of 
sale of the proprietary right to the extent of Rs. 800 of the mokurruree rent, 
and it says; “Deducting the land of the said decree, the remainder is my 
own right/ 5 referring to the decree in favor of Bliagirathi, “ a mourousee and 
mokurruree talook, representing the entire right in the lakheraj zemindari, was 
given in settlement of Nimai Soondur Roy, inhabitant of Naharpara, and Ram 
Soondur Sen, inhabitant of Koridha, at an annual jumma of Rs. 825, exclusive of 
collection charges, on the 18th Cheyfc of the year 1254. They hold possession 
of the property as a mourousee and mokurruree talook, and are paying the fixed 
jumma. I, agreeably to the instructions of my late husband, have commenced 
building the temples of Sri Sri Is war Radhamohun Thakoor Jeo, and others* 
but being in want of means, am unable to carry out the instructions of my hus- 
band. I have voluntarily, in my sound senses, sold to you for Company's 
Rs. 1,700 my own entire share of 14 annas, 15 gundahs, 1 cowri, 2 kags out of 
16 annas of the said mourousee mokurruree mouzah, the jumma of which is Rs. 300/* 

Mr. Leith, on the part of the appellant, undertook to satisfy their Lordships 
that this mehal of Gopejan had been dedicated to the idol, and therefore it was 
incompetent for Rashmoni to make these alienations. 

Now, apart from the admissions contained in the mourousee pottah and the 
bill of sale themsel ves, their Lordships are clearly of opinion, in accordance with 
the view of the High Court, that the evidence fails to show that this land was so 
dedicated. 

Mr. Leith opened his case by an endeavor to show a deed of foundation or 
endowment of the idol by the gift of this estate from Rajah Mahanund, who was 
Hie father of Rajah Bijoy Krishna* the husband of Rani Rashmoni. 
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It may be convenient to .state here the position of the family so far as if is 
material to the present case. Rajah Mahanund, who, if is said, was the founder 
( y this endowment, died in 1805 or 1800. He had a son Bijoy, who left a widow, 
Raslnnoni, giving* her the < inunvUi- (Ultra , to which reference lias already been 
made. She, it appeared, lived until February 1870. She exercised the power of 
adoption given to her by her husband, and adopted Krishna Ch under, who mar- 
ried RaarPmsunnomyi Del >1. He also had no son; and lie also gave to his wife 
a power of adoption, which she exercised in favor of the appellant, Konwur 
Doorganath Roy. It appears that Rajah Bijoy had two brothers, and one of 
them married a lady of the name of Bhaguruthi Dobi, who in the year 1855 
brought a suit against Rashmoni, and obtained the decree already mentioned, to 
recover one third of the mehal of Gopejan. 

If the deed of endowment from Rajah Mahanund were satisfactorily proved, 
and it were an endowment which dedicated this medial to the service and worship 
of a particular idol, then, though the idol were a family idol, the property would be 
impressed with a trust in favor of it. Where the temple is a public temple, the 
dedication may be such that the family itself could not put an end to it; but in 
the case of a family idol, the consensus of the whole family might give the estate 
another direction. No question, however, of that kind arises in the present case. 

The proof of this deed of endowment, which is said to liave been executed by 
the Rajah Mahanund, when it comes to be investigated, is of the most unsatisfac- 
tory description. First, the existence of such a deed at all is not clearly made 
out ; and so far as the document, the rubieari of a former suit, is relied upon as 
showing its contents, the description there given is so obscure that it. is impossible 
to say whether the whole of the mehal of Gopojan was included in the supposed 
dedication or not. 


First, with respect to the nature of the proof; what is relied upon as evidence 
of the deed is a rubieari of a proceeding in a former suit brought by a creditor 
against Rashmoni in the year 1840. It appears that in that suit certain property 
was attached, and that Rashmoni, in order to get rid of. the attachment, set lip 
that the property so attached was dewuttur property dedicated to the idol Radha 
Mohun Thakoor. It appears from the rubieari that this deed was put forward by 
a man called Bhuttaeharjya, who was the tasildar of Rani Rashmoni. Neither the 
deed itself nor a copy has been produced in the present suit. No witness has 
been called who ever saw it; and it is to be observed that though Bhuttaeharjya 
was called as a witness in the suit brought by Prosunnomovi on behalf of the 
present appellant to set aside these deeds during the lifetime of Rashmoni, and 
which was dismissed, because it was considered to be incompetent to institute it 
during the lifetime of Rashmoni, he was not asked any question about this deed. 

The state of the case then is this: No evidence has been given of the exist- 
ence of such a deed, except the mention of it in the rubieari ; no witness has been 
called who ever saw it. The man who produced it in the creditor’s suit, when 


called in Prosmmonioyis suit, does not refer to it ; and the only search which has 
been proved is a search made by some clerk in the sherisia of the zeruindaiy, — a 
young clerk who was not likely to have any knowledge of the deed, and who 
iijjaply says that upon search he did not fmd it there. 

1&nt that state of things their Lordships think it is very doubtful whether 
evidence of the deed should be permitted at all ; but if it be allowed* 
; :are to judge of the eifect of the secondary evidence, and to determine 


proved 1 

meet the 'm&B 


K feBhirtUe liarj y a on behalf of Rashmoni in the creditor’s -suit is 

| .b^t whether it was a genuine deed, or one piit ferwwd to 

tfjfc is left in doubt and obscurity. _ * * ; : • . 
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But assuming tliat a deed did exist, and that it was to the effect which is 
referred to in the mbicari, their Lordships find that the question what property 
was included in it is left in considerable obscurity. It appears that the property 
which had been attached was a brick-built house and garden. The mbicari 
states, “ It appears from a perusal of the whole of the papers of the record, that 
for the payment of the money due to the plaintiff, the brick-built house and 
garden, etc., belonging to the defendant, were under attachment. After issue 1 of 
notice of auction sale, the objector above-mentioned filed a petition, stating, among 
other matters, that the properties which were assigned by Raja Mahanund . Roy, 
father-in-law of the defendant, for the worship of the idol Radha Mohun Tha- 
koor, etc., established by the Raja, cannot be sold or transferred by his heirs/' It 
appears that there was an order that the sale should be stayed, and that the 
objector should file proofs of his statement. The rubicari states, “ Accordingly 
the objector filed the shebaitnama of the 5th Aughrau 1202 under seal and sig- 
nature of Raja Mahanund, accompanied by an isunmuvisi containing the names 
of four witnesses/’ Then, “ The objector has also hied a copy of the nikas paper 
of the year 1218, bearing the seal and signature of the Collector, to prove that the 
properties of the deb-sheva, as aforesaid, are part and parcel of the lakheraj 
mouzah Gowaljan.” That appears to be this mouzah Gopejan. This is the only 
phrase which can be relied upon as showing that the entire mehal was included 
in the supposed endowment. But the passage is in itself obscure. The literal 
reading of it is that the briekbuilt house, garden, etc., which had been devoted to 
the idol, were part and parcel of the lakheraj mouzah Gowaljan. It is quite 
consistent with that statement that these parcels had been taken out of that 
lakheraj mouzah and devoted to the idol. 

Therefore, in addition to the insufficiency of the proof to satisfy their .Lord- 
ships with reasonable certainty that such a document really existed, there is so 
much obscurity in the language that it is impossible to say that if it did exist it 
included the whole of this mehal. 

If that document is out of the case, there is very slight evidence indeed of 
any such endowment. The case then rests, independently of the admissions in 
the deeds, upon the evidence of the dewan and inookhiar and one or two other 
witnesses that the rents of this mehal Gopejan were applied to the worship of this 
idol* But that evidence is extremely vague and extremely loose. The mookhtar 
says in. several places that the rents were applied to the worship of the idols, and 
it is plain from all the evidence in the case that there were several idols belonging 
to this family, and no doubt the rents of some of the family mehal s were applied 
to sustain their temples and worship. But supposing it to be taken that the rents 
of this mehal were applied during the period that the witnesses speak of, to the 
worship of the idol Radha Mohun, that fact is by no means sufficient to establish 
the onus which lies upon a party who sets up the case that property has been 
inalienably conferred upon an idol to sustain its worship. Very strong and clear 
evidence of such an endowment ought to exist. In the present case there is no 
proof that priests were appointed. If any had been appointed, they might have 
been called. There is no production of accounts showing that the rents were 
separately collected and applied for the worship of this idol. For anything that 
appears, the rents may have gone into the general body of the accounts relating to 
the estates of this family, and there is really no document whatever upon which 
the linger can be placed to show that an endowment was made, other than that 
rubicari to which reference has already been made. 

Besides the weakness of the proof of endowment on the part of the plaintiff, 
strong presumptions tliat there was none arise from other tacts and circumstances 
in the case. It is said that the application of the rents of this particular mehal, 
for a certain period to this idol is some evidence that the family were aware that 
the rents were properly and by right so to be devoted ; but if the conduct of thq 
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family is to bo regarded, there Is, on the other side, the strongest indication, from 
what occurred in the suit brought by Bhagiruthi, the widow of the eldest brother 
of Bijoy, that the family understood that there was no such endowment. That 
suit was brought by Bhagimthi to recover from Rashmoni one-third of the mehal 
in question. She did not claim it as property to which she was entitled as joint 
ishebait, but she claimed it as one- third of the family estate to which she, as widow 
of one of the brothers, was entitled. That is her claim. Rashmoni does not set 
up as a defence that the mehal was dewuttur property devoted to this idol, that 
she was the shebait, and entitled, at all events, to the possession and the manage- 
ment of it,— she sets up no case of that sort, — but allows a decree to be passed 
against her in favor of Bhagirutlii to recover one-third of the mehal, and in that 
decree the property is described, not as dewuttur, but as bromuttur property. 

JNovr it this mehal had been really dedicated to the idol, it would no longer 
have been a partible estate. Rashmoni would, as slmbait, have been entitled to 
the possession of it, and to the management and disposition of the revenues 5 and. 
all that Bhagirutlii could have been entitled to would have been a share in the 
surplus revenues, if there should liave been a surplus, after due provision had 
been made for the worship of the idol. 

therefore there is not only weakness of proof on the part of the plaintiff, but 
a very strong presumption, arising from the conduct of the parties in the suit in 
question, that this was not dewuttur property such as it is alleged to be on the 
part of the plaintiff. 


Supposing tlie case had vested there, their Lordships feel no doubt whatever 
that the judgment of the High Court was perfectly right. But it does not rest 
there, and it now becomes material to consider the terms of the mourousee pot tali 
and of the bid of sale. Mi*. Leith, in his reply, very properly relied on them as 
being the strength of his case. 11 they are to bo used as evidence only, then this 
evidence must be weight** 1 with all the other evidence in the case, and so weighing 
it, their Lords] lips are not satisfied that it turns the scale in favor of this property 
being dewuttur. But the statements in these deeds are relied upon by the plaintiff 
as an admission which estops the parties to them from asserting that these lands 
were not dewuttur. But if the statements are relied on in this way, they must 
he taken as a whole; and so taking them it would appear that, granting the lands 
were dewuttur, the sale would be justifiable, the statement being that the sale 
was made for the purpose of the repair of the temple of the idol. The mokurruree 
was granted, according to the statement, because the temple was out of repair 
and money was wanted to restore it. The sale of part of the mokurruree rent was 
granted ni consideration of money stated to be required for the completion of the 
temple winch it was stated was already in course of erection. If, therefore, the 
statements in these deeds are taken as a whole, the alienations they contain were 
justifiable, assuming the property to have been dewuttur land. 

What, then, is the plaintiff's position ? These deeds are SO years old, and he 
comes into Court to set them aside upon the ground that they were collusive * 
and. if he could have shown, that the representation, although made, was not 
believed by the grantees, and that they colluded with Rashmoni to put a pretended 
^nsideration on the face of the deeds, he might have succeeded. But there is no 
whatever of any such collusion. There is nothing to show that the 
"^g^il fc grantees did not believe the statements appearing upon the face of the 
lf . , ey }ml l m( - e on( l uir y bhey would have found that the fact 
■■ JSfaSlSSJi. statement, for it appears upon the evidence and upon the findiim* 
Judge ^ that the temples were out of repair. If; then, the 
to ‘ ° 1 i£ Rashmoni offered this mokurruree pott&h 

fW T* 8 JP m 3l 0S0 the repairs that the temple required, 

hf* l fc u f on ^hat representation would ’Clearly 

" ^ be, that ■ Rashmoni * did; pot - intend 
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to apply the money to the purpose for which she professed to require it. It 
may be that she always intended to apply it to the payment of the Government 
revenue, as it appears that in point of fact she did. But unless the purchaser 
was aware at the time he made the purchase that that was her intention, and 
that the statement in the deed was a colorable one, he could not be injured by 
her concealment of her true object, or by her having subsequently applied the 
money to a different purpose. She, as the manager of this estate, had the same 
right, or an analogous right to that of the manager of an infant heir; and that was 
defined in very plain language in the case in 6th Moore, p. 423,* “ The power of 
the manager for an infant heir to charge an estate not his own is under the 
Hindoo law, a limited, and a qualified power. It can only be exercised rightly 
in a case of need, or for the benefit of the estate. But where, in the particular 
instance, the charge is one that a prudent owner would make in order to benefit 
the estate, the hondfide lender is not affected by the precedent mismanagement 
of the estate ; the actual pressure on the estate, the danger to be averted, or the 
benefit to be conferred upon it, in the particular instance, is the thing to be 
regarded. But, of course, if that danger arises or has arisen from any misconduct 
to which the lender is or has been a party, he cannot take advantage of his own 
wrong to support a charge in his own favor against the heir, grounded on a 
necessity which his wrong has helped to cause. Therefore the lender in this case, 
unless he is shown to have acted maid fide, will not be affected though it be 
shown that with better management the estate might have been kept free from 
debt. Their Lordships think that the lender is bound to enquire into the neces- 
sities for the loan, and to satisfy himself, as much as he can, with reference to the 
parties with whom he is dealing, that the manager is acting in the particular 
instance for the benefit of the estate. But they think that if lie does so enquire, 
and acts honestly, the real existence of an alleged sufficient and reasonably credited 
necessity is not a condition precedent to the validity of his charge; and they do 
not think that under such circumstances he is bound to see to the application of 
the money.” That passage was adopted in a very late case before this Board, 
Prosunno Kmnari Debya v. Golab Ghand \ Baboo , in the 2nd Law Reports, Indian 
Appeals, p. 151.f In that ease a shebait had incurred debts, and mortgaged* the 
property of the idol for the purpose of the necessary sustentation of the worship 
of the idol; — and this tribunal held that the position of the shebait was analogous 
to that of a manager of an infant, and that he had the same authority, which in 
both cases arises from the necessity of the case, to raise money for the benefit of 
the estate. Here it cannot be said the grant of a mokurruree pottali was an 
improvident .way of raising money, if it were necessary to do it at all. If still 
left a rent for the sustentation of the idol; and if the transaction be bond fide, 
the subsequent sale of part of the rent was justified by the imperious necessity of 
finishing the temple which had been commenced. 

On these grounds, therefore, their Lordships think that, assuming the 
purchasers to be bound by the representations in the deeds, there being no 
evidence that they did not put entire faith in them, the grants cannot now be 
impeached. 

It was objected on the part of the plaintiff that this answer had not been 
put forward by the defendants, and undoubtedly they have relied more strongly 
upon the defence that the land was not dewuttur land at all. But several 
paragraphs in the written statements were pointed out, in which the case was 
made. It is no doubt alleged in these paragraphs that the money was wanted 
for two purposes, for the sustentation of the worship of tine idol and the repairs 
of the temple, and also for the payment of Government revenue. But their 
Lordships think that there is enough in those statements to allow of tire present 

* IB W. B. 84 II. ; 2 Sntb, V. G. It. 38. 

f 23 W, It. 253 ; and see ante p. 102. 
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answer to the estoppel being made on the part of the respondents, and, it is to 
lie observed that in the suit brought by Prosonnomoyi during the lifetime of 
Rashmoni, in which the original grantee, Sen, was a party, lie there set op the 
defence in a perfectly correct form, namely, that the representation made was 
that the money was wanted for the repairs of the temple, and that he advanced 
it for that purpose. 

But assuming the facts to be as alleged in the statement of defence, their 
Lordships are still of opinion that the plaintiff could not succeed on this plaint 
in setting aside the deeds; because if part of the money only was required for the 
repairs of the idol, or was represented to have been so required, and this was 
bond fide believed in by the grantees, the deeds would not be wholly void by 
reason that some of the money was raised for another purpose. It would then 
come to this, that too much of the idols property may have been granted, and 
that a less quantity of land than that included in "the grants would have sufficed 
to raise the money required for the temples ; but that would not be a sufficient 
ground for setting aside the deeds altogether. The plaintiff in that ease should 
have offered to reimburse the bond fide purchasers so much of the money as had 
been legitimately advanced. 

Their Lordships, in making these last observations, do not wish it to be 
understood that this is the case which appears upon the facts ; they make these 
observations with reference only to the pleadings, and to indicate that, supposing 
that technical objection could have been made to the pleadings, it still would not 
have availed the appellant in the present appeal, because even so his suit in the 
present form could not have been sustained,. 

On the whole, therefore, their Lordships will humbly advise Her Majesty to 
affirm the judgment of the High Court, and to dismiss this appeal, with costs. 


The 1st December 1870, , ' 

Present : 

Sir James V. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Religions Endowment — Pagoda — A ssigumeyH of Unvima Right — Specific 
Prifovmance — Detinue — Custom — Rate of Trusteeship, 

On Appeal from the High Court at Madras . 

.Rajah Vurmah Yalia 
reruns 

Ravi Vurmah Mutha. 


Where an assignment transferred to the plaintiff the Uraima right, or right of management of t 
BOCtaj-ftifcU ail the rights of the i 1; — n.~ ^ -■> 1 1 - ■ *’ 


the existing Iruslees, including the right to the custody of certain jewel s 
, , r , to the service of an idol, the plaintiffs suit to recover the jewels was clearly not one for 
performance, but in the nature of an action for detinue, 

Cl ; holding such a trust are not legally competent to transfer it at their will. 

‘ big to the absence of documentary or other direct evidence of the nature of the foundation. 

1 wt m, and powers of the trustees, it becomes necessary to refer to usage, the custom to 
it bc onc which regulates the particular institution. 

* tfcf 



set up was one to sanction, not merely the transfer of a trusteeship, but the sale 
pecuniary advant age of the trustee, such a circumstance alone would justify 


i was bad in law. 


■S'flVD'DD/ : Mr* Moyne for Appellant 
h At - ' - * ™ ' • 


for Respondent* 
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This was an appeal against a decision of the High Court of Judicature at 
Madras, confirming a decree of the Civil Court at Tellieheny. The questions cat 
issue were, whether the managers of a certain pagoda in Malabar could lawfully 
alienate to the appellant, who is the Rajah of Olierikal, their right to manage 
that pagoda; and, if so, whether the alienation conferred any and what rights 
against the respondents. The pagoda Traeharamana is one of great antiquity, 
but nothing certain is known of the date at which it was built, or the persons 
by whom it was founded or endowed. The pagoda itself is an institution very 
different from the ordinary Hindoo pagoda. It appears to consist merely pf a 
raised floor in the middle of a jungle, upon which the idol stands unprotected by 
walls or roof. There is only one festival in the year, which lasts 28 days, 
and for which temporary sheds are erected annually. The jewels and other 
property of the institution arc kept in a tower called the Karimpana Ooprum, 
which is 12 miles from the pagoda; and from this Goprum the jewels and 
treasure are carried by a procession of temple officials at the time of the annual 
festival, and taken back again when the festival is over. The expenses of the 
festival are principally defrayed from the offerings of the worshippers. Besides 
these there is an accumulated treasure, valued at Rs. 48,000, and a very large 
amount of landed property, which is admittedly vested in the managers. There 
appeared to be no object to which the funds could be applied except the celebra- 
tion of the annual festival. From 1850 to I860 the managers appeared to have 
been borrowing money either on their own account or for the purposes of the 
pagoda, and pledging and selling the landed property of the pagoda, and numerous 
suits were brought against them, under which large quantities of land were 
sold in execution of the decrees. In these circumstances the managers, in the 
beginning of 1808, being still in debt to the amount of about Es. 52,000, entered 
into the arrangement with the appellant winch gave rise to the present suit. The 
appellant undertook to pay off the debts and take over the pagoda and its pro- 
perty, and conduct all the ceremonies, and it was asserted that he paid in cash 
to the managers Rs. 40,000 to liquidate the debts and Rs. 10,000 for their own 
use. In consideration of that the Rajah was assigned all the property of the 
pagoda. Subsequently disputes between the parties arose, and the present litiga- 
' tion was instituted. The Judges decided in effect that the trustees of a pagoda 
could not lawfully alienate the trust property. Against that decree the present 
appeal was instituted. 

Sir James Colvile delivered the judgment of the Judicial Committee as 
follows : — 

This is an appeal by the person who lias been throughout the argument called 
the Oherikal Rajah against a decree of the Civil Court of Tellieheny ami a 
decree of the High Court of Madras, both dismissing his suit. The Rajah claims 
to be the assignee of the Uraima right, or right of management, of the Traeha- 
ramana pagoda and its subordinate chctroms, under an assignment from the 
persons known as the "[Trailers of that religious foundation. The early history of 
the foundation seems to be lost; no trustworthy account of its origin is to be 
found in the evidence taken on the remand by the High Court. The nature of 
the existing institution, however, is shown pretty clearly upon the proceedings. 
It appears that the so-called pagoda is not a pagoda in the ordinary sense of the 
word, but a more platform in the middle of the forest, upon which, once in every 
year, certain ceremonies take place in honour of a particular idol ; that to this 
annual festival a large number of persons resort ; that considerable presents and 
offerings are made there by the worshippers ; and that the festival is a matter of 
general interest to the Hindoo inhabitants of that part of the country. It also 
appears that the property of the trust consists partly of a large landed estate, 
and partly of jewels of considerable value, which were kept in a place called the 
Karimpana Goprum. The Rajah having obtained from the Timbers the assign- 
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rnenfc contained In Exhibit E, succeeded in getting into possession of the whole 
or greater portion of the landed property ; but his right to the custody of the 
jewels was disputed by the defendants to this suit and others : who actively 
resisted Ms attempt to remove them from their ordinary place of custody. There 
being a real or supposed risk of a breach of the peace, the usual reference to the 
magistrate took place* Whilst that was pending, the Rajah asserted that the 
Goprum had been broken open and some of the jewels abstracted. However 
that may be, it is certain that the persons accused of having robbed the Goprum 
were acquitted of any criminal offence ; that the jewels which they were said to 
have stolen were placed in the hands of the magistrate, who passed an order 
forbidding the Rajah to remove the property, or any portion of it, from its usual 
place of security in the Goprum until he had the authority of the Civil Court for 
so doing; and directing that the keys of the room which contained the jewels 
should remain in the hands of the person who is the third defendant on this 
record. Upon this the Cherikal Rajah brought the present suit 

It seems to their Lordships that there was some little confusion and miscon- 
ception in the Indian Courts as to the nature of the suit The Civil Judge speaks 
of it as a suit for specific performance. Again, Mr. Justice Holloway, in the 
second ground of his judgment on the appeal, seems to draw a distinction between 
the jewels and the other property belonging to the institution, and to express an 
opinion that in order to dispose of the plaintiff's claim, it was sufficient to say 
that the jewels having been devoted to the service of an idol, were extra com - 
mevchmij and could not pass under the assignment The suit is clearly not 
one for specific performance. It is not brought against the other parties to the 
contract, the Ural levs, but against persons, strangers to the contract, who are 
disputing the right of the plaintiff under his assignment to take possession of a 
portion of the property belonging to the pagoda. 

Again, if it be conceded that the assignment has legally transferred all the 
rights of the Urallers to the Rajah, and that the Urallers had an unqualified right 
to the custody of these jewels, and the power of removing them to any place they 
pleased, and of keeping them there, it would hardly he an answer to the suit to 
say that the jewels, being devoted to an idol, were extra commercium. The suit 
seems to their Lordships to be in the nature of an action for detinue, brought 
to recover jewels, the right to the custody of which the Rajah says has passed to 
him by virtue of the assignment, wherein the plaintiff* has to make out his title 
to the goods, which by an apt plea has been put in issue. 

The parties having put in their written statements, certain issues were 
settled in the cause. 


Of these their Lordships have only to deal with the first and second. The 
first xs, was the deed of assignment valid ? the second, has the plaintiff thereby 
acquired all the rights of the Urallers ? 

It is to be observed, however, that this second issue covers something more 
than the broad and general question whether the Urallers were legally competent 
tq transfer the property of this pagoda to an individual upon the trusts upon 
which they themselves held it. If this question be decided as the Courts in 
: India have decided it, there is of course an end of the plaintiff's case. Rut if it 
in his favor, a further question would arise, viz., whether, according 
|l|pji' institution of this particular institution, the concurrence of the Kottayam 
some of the ministerial officers of the institution, and in particular 
SFrll'iW^ defendant, was not necessary in order to validate the assignment. 

ofcher quesiions relating to the rights and powers of the defendants, 
^i#inctly raised by the subsequent issues, Mr. Mayne has not 
aa yet Jfeqir Lordships ; and the conclusion to which their, Lordships 

have unnecessary to discuss them. They propose therefore to 

consider gcmeral question decided by the Indian, Oourtsjviz,, 
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whether the XTrallers were legally competent to transfer their Uraima right, by 
the Exhibit E. 

It is admitted that according to the constitution of the institution the 
XTrallers for the time being were to be the Karnavens or chief members of four 
different Tarwads. It was, therefore, presumably the intention of the founder 
that the Uraima right should be exercised by four persons representing four 
distinct families. 

The first question is, whether, independently of custom, persons holding such a 
trust are capable of transferring it at their own will. No authority has been laid 
before their Lordships to establish this proposition ; principle and reason seem to 
be strongly opposed to such a power, and particularly to such an exercise of it as 
has taken place in this instance. The unknown founder may be supposed to have 
established this species of corporation with the distinct object of securing the due 
performance of the -worship and the due administration of the property by the 
instrumentality and at the discretion of four persons capable of deliberating and 
bound to deliberate together ; he may also have considered it essential that those 
four persons should be the heads of particular families resident in a particular 
district, open to the public opinion of that district, and having that sort of family 
interest in the maintenance of this religious worship which would ensure its due 
performance. It seems very unreasonable to suppose that the founder of such a 
corporation ever intended to empower the four trustees of his creation at their 
mere will to transfer their office and its duties, with all the property of the trust, 
to a single individual who might act according to his sole discretion, and might 
have no connection with the families from which the trustees were to be taken. 
Such a transferee might be a powerful man, as probably this Cherikal Rajah is, 
and therefore the less amenable to public opinion, the less capable of being 
reached by the Courts, and the more likely to deal with the institution with a 
high hand* Mr. Mayne almost admitted that the broad principle delegatus non 
poted delegare, would pvimd fade apply to such a case. He argued, however, that 
the decisions of the Court of Chancery, of which some have been cited in the 
judgment of the Civil Judge, are of no authority upon a question arising between 
Hindoos touching a Hindoo religious foundation; and he relied on various cases 
decided in India, as favoring, if they do not directly affirm, the propositions 
which the appellant has to establish. In their Lordships 5 opinion, the authorities 
cited by him do little or nothing to advance the appellant's case* Iri the first the 
decision was against the particular transfer in question. The authority relied 
upon was a mere expression of opinion on the part of certain pundits, founded on 
the text of the Dayabhaga (a treatise not necessarily of authority except in 
Bengal), that a certain deed of gift executed by the owner of lands in Bengal 
would cany dcwutiur lands with the obligation of keeping up the worship of the 
idol. The next case which was cited from the Bengal S. D. A. Reports for 1850 
really has no application to the present; or, if it has any, is inconsistent with the 
appellant's contention. The Court then said, “ But a further objection arises as to 
the plaintiffs claim, viz., that were the deed established, and were it shown that 
it was the intention of the donor to transfer to the donee his rights of office as 
well as personal rights, and also the duties incumbent on the office of Mohunt, 
there lias been no public acknowledgment of the plaintiff by the assembly of 
Mohunte and others in due form, as is proved on the Record to be customary on 
the death of one Mohunt and the appointment of his successor. 35 In that case, 
therefore, evidence of what the constitution of the foundation was had been given ; 
the transfer which was insisted upon was shown to be inconsistent with that 
constitution, and was treated as invalid. 

Again, the preponderance of the authorities in Madras appears to be against 1 
the ^ present contention. The first case, cited from the first volume of madras 
,;i: - ' * ' 25,' 
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High Court ’Reports, decided that the assignment in question was not valid 
because ail the Urallers had not joined in it. 

It cannot be inferred from such a ruling that there was any implied decision, 
or even, as Mr. Mayne would put it, a dictum in favor of the proposition that an 
assignment executed by all the Urallers of any foundation of this kind would 
operate as an effectual transfer of their trust. The Court merely decided on one 
patent defect of title, without considering whether, if that defect had not existed, 
the title could have been supported. 

The next case was that before Messrs. Innes and Collette. That is to some 
extent^ in favor of Mr. Mayne's view, though it related to a charitable and not to 
a religious foundation, and we have not clearly before us what the facts were as to 
that foundation. That the broad distinction which the Civil Judge takes between 
a religious and a charitable foundation, can be supported, their Lordships are not 
prepared to say. Then came the decision of Mr. J ustice Holloway when lie was a 
Judge of Calicut, which is set out at page 396 of this Record. It is said that the 
High Court afterwards remanded this cause for the trial of certain issues as to the 
alleged rights of the plaintiff, who, it may be observed, was the same person as 
the plaintiff in the present case. Some of those rights, however, “were different 
from that now asserted. The plaintiff did not there claim, as here, only under an 
assignment from certain Urallers. He also set up superior rights to those of the 
Urallers, claiming a power to remove as well as a power to appoint them. It is 
not^ shown to their Lordship’s satisfaction that Mr. Justice Holloway’s general 
position in that case was finally or conclusively overruled by the High Court. 

This being the state of the authorities, their Lordships are of opinion that 
there is no authority binding even on the Court of Madras which is inconsistent 
with the judgments under appeal; that the general principle affirmed by those 
judgments is correct; and consequently that the Urallers had no power under 
what may be termed the common law of India to transfer their Uraima right to 
the plaintiff; the Cherikal Rajah. 

But it is said that in India, and particularly in that part of India in which 
this pagoda is situated, custom must prevail against the general law. That such 
would be the consequence of a well proved and established custom their Lordships 
do not deny. In the present case, however, the Civil Judge has distinctly found 
against the existence of the custom ; and although the High Court has not dealt 
at large with the evidence given in the cause, Mr* Justice Kindersley, at all events, 
seems to have treated the alleged custom as not established. If the two Courts 
had clearly concurred in a finding that the custom had not been established, their 
Lordships would have applied their ordinary rule in such cases ; but there being 
some slight doubt about the effect of the second judgment, they have allowed 
Mr, Mayne to draw their attention to the evidence. After hearing that evidence 
they feel bound to^ say that it is wholly insufficient to induce them to overrule the 
finding of the Civil Judge, It appears to them that no general custom such as 
that contended for can be established by such very vague and loose evidence. 
They would further observe that they have grave doubts whether any such general 
custom can, in cases like the present, bo set up and proved in that way. They 
that when, owing to the absence of documentary or other direct evidence 
^ Batura of the foundation and the rights, duties, and powers of the trustees, 
necessary to refer to usage, the custom to be proved must be one which 
1 particular institution. This seems to have been decided in the case 
i 'Dobs y, Nundokissom Bern Mohunt , which is reported, fia the 11th 
j Appeak^ That came before this Board, on appeal from a decision 
of Bengal, when Sir Barnes Peacock was Chief Justice; and in 
Whi$h was afterwards affirmed Uy, this iftoard, there 
been cited to show the usage, 
, A . c. u 1 2 & ak ! ' • 
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but the law to be laid down by tills Court must be as to what is the usage of each 
Mohuntee* We apprehend that if a person endows a college or religious institu- 
tion, the endower has a right to lay down the rule of succession ; but when no 
such rule has been laid down, it must be proved by evidence what is the usage, in 
order to carry out the intention of the original endower. Each case must be 
governed by the usage of the particular Mohuntee.” And their Lordships on the 
appeal said, “ It is to be observed that the only law as to these Mohuntees and 
their offices, functions, and duties, is to be found in custom and practice, which is 
to be proved by testimony ; and no evidence lias been adduced before their Lord- 
ships to show that any appointment has ever been made in reversion on any 
former occasion.” That seems to their Lordships to point, though perhaps less 
distinctly than the passage in Chief Justice Peacock’s judgment, to the necessity 
of proof of the custom of the particular Mohuntee. The same principle was recently 
affirmed by this Board, in the case of the Rameswarem Pagoda , reported in 1 Law 
Reports, Indian Appeals, page 209.* At page 228 their Lordships observe : “ But 
the constitution and rules of religious brotherhoods attached to Hind oo temples 
are by no means uniform in their character, and the important principle to be 
observed by the Courts is to ascertain, if that be possible, the special laws and 
usages governing the particular community whose affairs become the subject of 
litigation, and to be guided by them. That principle was laid down by this Com- 
mittee in an appeal involving the succession to the office of Mohunt of a richly 
endowed mutt in Rajgunge, in these terms.” And the judgment then cites the 
passage, from the 11th Moore’s Indian Appeals which has been just read, and 
proceeds to consider the evidence of usage as to the particular pagoda. 

Their Lordships are of opinion that no custom which can qualify the general 
principle of law has been established in this case; and they desire to add that if 
the custom set up was one to sanction not merely the transfer of a trusteeship, 
but as in this case the sale of a trusteeship for the pecuniary advantage of the 
trustee, they would be disposed to hold that that circumstance alone would justify 
a decision that the custom was bad in law. 

Upon these grounds their Lordships are of opinion that no case has been 
made for interfering with the decrees under appeal; and they must humbly advise 
Her Majesty to affirm those decrees and to dismiss this appeal. 

The respondents not having appeared there will be no orders as to costs. 


The 16th February 1877. j ^ * ■ , : q | ^ 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


•Joint 


Hindoo Family — Self- Acquired Property — Education from Joint 


■Funds. 


On Appeal from the High Court at Madras . 

Paulicm V&lloo Ohetti 
verms 

Pauliem Sooryah Ohetti, 

Odiair Lordsliips would require very strong and clear authority to support such a proposition as 
that, if a member of a joint Hindoo family receives any education whatever from the joint’ funds, he 
becomes for ever after incapable of acquiring by his own skill and industry any separate property* 

' ", . : * Bee ante p. 17, 
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Sir James Stephen, Q.C. , and Mr. Maync for Appellant. 

Mr. GovAe. Q.C. , and Mr. Morion for Respondent. 

This was an appeal from a decree of the full bench of the High Court of 
Judicature at Madras affirming a decision of Mr. Justice Kernan. The facts of 
the case are set out sufficiently in the judgment of the Judicial Committee, which 
was delivered as follows by Sir Robert Collier : — 

This case has been argued at considerable though not unnecessary length, 

' and in the course of the argument several questions of law of much importance 
have been raised, but, in the view which their Lordships take of the case, it 
ultimately resolves itself into one or two questions of fact attended with no great 
difficulty. ~ ° 

Those questions arise in this way : Chuekeray, the original plaintiff, upon 
whose death the present plaintiff, his son, was substituted on the record, was the 
son of Aroonachellum. Aroonachcllum was one of four brothers, sons of Mauree. 
Chuekeray brought his suit for the purpose of setting aside the will of Aroona- 
chellum, made in favor of his brothers, upon various grounds j but the only 
ground now necessary to refer to is that the property'of Aroonachellum was 
joint, because it was ancestral — derived from his father — and therefore that 
Aroonachellum could not dispose of it by will, or at all events could not dispose 
of more than a part of it. 

This case has come before three Courts in India. It -was first heard by 
Mr. Justice Kernan, who dismissed the suit on the ground that, in his opinion, the 
property of Aroonachellum was not ancestral but was self-acquired. The case 
then came before the Chief Justice and Mr. Justice Holloway, who differed in 
opinion; the Chief Justice holding that the property was self-acquired, Mr. Justice 
Holloway holding that it was ancestral. The opinion (if the senior Judo-e pre- 
vailing, there was an appeal to a full bench High Court, which, with tho exception 
of Mr. Justice Holloway, held that the property was self-acquired, and that the 
will was valid. Their Lordships have not in this case insisted on the rule that 
they will not permit under ordinary circumstances the concurrent judgments of 
two Courts on a question of fact to be disputed, because the questions of fact 
appeared to be a good deal mixed up with questions of law. 

On the part of the appellants, it was not denied that Aroonachellum had, in 
the ordinary sense of the word, made his own fortune, that the property which 
he devised to his brothers was acquired by his successful trading and by the 
exercise of his industry and intelligence; but it was contended that that property 
was to be deemed in point of law to have been derived from bis father Mauree 
firstly, because he had originally received a certain amount of property from 
Mauree, with which he had commenced his trading, and which became, as it has 
been termed, the nucleus round which his fortune gathered; and secondly 
because, even if he did not acquire anything from his father, nevertheless inas- 
much as he was educated out of the funds of the family, all his acquisitions 
became joint m contemplation of law. 

A . The f rBt <f estion is a pure question of fact. Upon it Sooryah, the defendant 
. the executor of the will of Aroonachellum, was examined, and he is reported bv 
yifte _Judge of the Court of tirst instance to have been a satisfactory and trust- 
Wlta T‘ „™ s ^ess, amongst other things, says, “ The sons of Mauree 
ills ou f atlicr > 011 t ie contl ' ar y> supported the father. He 

T®c m • takers house m 1805 or 1806. Kistnamah -he was the eldest 

(not assisted >y any funds derived from my father. Mauree suffered 
Kistnamah paid that out of his own money.” Then he 
SW te made in the answers filed in the suit of ^awainsawmy, 
especially that Mauree's assets were not enough' to pay 
debts Mauree left were ten times larger than' the 

feiiiis# rii !">kl i.i , i it i ,', 1 if (<■■'»? » t mi ■ 




( 889 ) 


property lie left. We paid a lakh for Court costs after his death from 14 to 84 
Kistnamah carried on on his own account; so did Aroohachellum ; so did Oothun- 
daram and self,” that is, the other brothers. “ During the life of father we were 
always in the same house living, and also Sawmy ” — lie was a cousin — “ and 
cooked and ate together. Up to the death of Mauree there was no division. 
We each worked separately, and the brothers had to pay 80,000 55 — rupees or 
pagodas, it does not appear which — “ for the debts of father, owing to security 
given by him, but we laboured separately, and had our property separate.” 

In their Lordships’ opinion, if this evidence, uncontradicted as it is, had stood 
alone, it would have amply supported the finding of fact of the three Courts. 
But it is materially corroborated. In the first place, it is corroborated in this 
way: — a suit was brought against Mauree in 1805 (Mauree died in 1814) by one 
Devaljee, who had obtained a loan from Mauree on a mortgage, Devaljee alleging 
that Mauree held possession of the mortgaged premises and received the proceeds 
for a long time after the mortgage had been paid off. This suit was attended 
with considerable expense to Mauree in his lifetime ; and it went on, and was a 
source of great expense, and considerable loss, to his sons, until it was finally 
decided in 1835. We have the master’s various reports in the course of it; and 
it is enough to say that from those reports it appears that Mauree at the time of 
his death had been overpaid to the amount of more than 8,000 pagodas, which he 
owed to Devaljee, and that this sum exceeded considerably any assets which 
Mauree had. Mauree left a will leaving his property to his sons. But their 
Lordships do not think it necessary to determine a question raised here, though 
apparently not in India, whether, if there had been a surplus after satisfying 
Mauree’s liabilities, his sons would have taken by descent or by devise. Three of 
his sons renounced probate. The eldest son, Kistnamah, took out administration 
with the will annexed, and, as administrator with the will annexed, obtained 
possession of the property. It appears that Kistnamah up to the time of his 
death retained this property, as it was right and prudent for him to do, in order 
to meet the possible adverse result of the suit of Devaljee ; that in defending the 
suit, and in the expenses of administration, he disbursed considerably more than 
the whole value of the property; and that, although the greater part of these 
disbursements were ultimately disallowed as against the creditors, the representa- 
tives of Devaljee, the deficiency was made good out of his estate ; that after his 
death, which occurred in 182f>, no assets of Mauree came to the hands of his 
surviving sons, except the half share of the garden at Athepattam and some other 
immoveable property of small value, all of which was afterwards sold under the 
final decree of the Court in satisfaction of the claim of Devaljee’s estate. 

The statement of the witness Sooryah is also further corroborated in this 
way : — One Narrainsawmy, the son of Kistnamah, the eldest son of Mauree, 
brought a suit very much of the same description as the present for the purpose 
of disputing the will of Kistnamah, on the ground that Kistnamah’s property was 
joint. In that suit the whole of the family agreed in treating the property of 
Kistnamah. as self-acquired; and if Kistnamah’s property was self-acquired, and 
not derived from Mauree, some presumption arises that the property of Aroona- 
chellum was not derived from Mauree. 

On these grounds their Lordships entirely concur with the finding of the 
Courts upon the first question ; namely, that Aroonachciluxn did not receive any 
property from his father on which he commenced his trading, or which eoulcl in 
any sense be properly called the nucleus of his trading fortune. 

The next contention is : that Aroonachellum having been educated out of the 
joint funds of the family, his acquisitions became in point of law joint. In support 
of the allegation of fact on which it is sought to found this legal inference the only 
evidence produced is the answer of the defendants, Sooryah among them, in a suit 
filed by one Sawmy, a grandson of Nullamuttu, who was the father of Wawree ; 



( 390 ) 


Sawmy contending, amongst other things, that the property of Mauree was 
ancestral, derived from Mauree’s father Nullamuttu ; and the four brothers, 
Kistnamah, Aroonachellum, Cothundaram, and Sooryah, contesting that propo- 
sition, and contending that the property of their father Mauree was 'self-acquired. 
That answer contains this passage : “ Aroonachellum was educated by his said 
father Mauree by and out of his separate funds or means ; and when this defendant 
Aroonachellum was of sufficient age he was put forward in life by his said father, 
and by and through his means and influence only, and afterwards by and through 
the industry and exertions of this defendant Aroonachellum on his own behalf.” 
If this passage l>e relied upon as an admission it must be taken as whole, and it 
contains a distinct assertion, that whatever were the charges of Aroonach’ellum’s 
education — and it nowhere appears what sort of education he had — those charges 
were borne, by the separate estate of his father-, over which he had an absolute 
power of disposition. There was, therefore, at that time, no joint estate in the 
proper sense of the word ; and the foundation of fact then fails upon which the 
legal inference was to have been based. 

This being their Lordships’ view, it does not become necessary to consider 
whether the somewhat startling proposition of law put forward by the appellant 
which, stated in plain terms, amounts to this : that if a member of a joint Hindoo 
family receives any education whatever from the joint funds, he becomes for ever 
alter incapable Of acquiring by bis own skill and industry any separate property, 
* 1B or no ^ maintainable. Very strong and clear authority would be required to 
support such a proposition. For the reasons that they have given, it does not 
appeal to them necessary to review the text books or the authorities which have 
been cited on this subject. It may be enough to say that, according to their 
Lordships view, no texts which have been cited go to the full extent of the pro- 
position which lias been contended for. It appears to them, further, that the case 
reported m the ]()th vol. of Sutherlands Weekly Reporter, p. 122, in which a 
judgment was given by Mr. Justice Jackson and Mr. Justice Mitter, both very 
high authorities, lays down the law bearing upon this subject by no means so 
broadly as it j« laid down in two cases which have been quoted as decided in 
Madras ; the first being to the effect that a woman adopting a dancing girl and 
supplying her with some means of carrying on her profession, was entitled to 
share in her gams ; and the second to the effect that the gains of a vakeel who 
has received no special education for his profession are to be shared in by the joint 
family of which he was a member ; decisions which have been to a certain extent 
also acted upon in Bombay. It may hereafter possibly become necessarv for this 
Board to consider whether or not the more limited and guarded expression of the 
aw upon this subject of the Courts of Bengal is not more correct than what 
appears to be the doctrine of the Courts of Madras. 

For these reasons their Lordships are of opinion that the judgment of the 
Court below was right, arid they will humbly advise Her Majesty that that 
•judgment be affirmed, and this appeal be dismissed with costs. 




The 2nd March 1877. 
Present : 


w. Ooivile, Sir Barnes Peacock. Sir Montague E. Smith, • 
> < and Sir Robert P. Collier 
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Vasudev Sadashiv Modak 

versus f ,, , ^ A ’’ 

The Collector of Rutnagiri. ‘ 

The right of the Deshmukhs, whether in its inception and. original character or by reason of the 
alterations in its character that have subsequently taken place, was held to be in the nature of a grant 
of revenue (their functions being those of a collector of revenue for the Government), and therefore 
excluded from the jurisdiction of the Civil Courts by the Pensions Act, XXIII of 1871. 

This was an appeal from a decree of the High Court of Bombay of the 1st 
October 1874, affirming a decision of the District Judge of Rutnagiri in that 
Presidency. 

Mr. Couie } Q.C . , and Mr. Mayne for Appellants. 

Sir James Stephen, Q.C . , and Mr. Graham for Respondent. 

The appellant is the hereditary Deshmukh of a portion of the district of 
Rutnagiri in the Presidency of Bombay. In early times the Deshmukh wps the 
chief police and revenue authority, and was responsible for the collection of the 
revenue. Latterly his functions have to a great extent fallen into disuse, ,p»nd 
seem now to consist only in reporting upon the state of the crops and rendering 
a general assistance in revenue matters. The Deshmukh was remunerated by the 
right of levying directly from the ryots certain sums on the grain assessment and 
on various articles of sale. Up to i842 these dues, whether in grain or cash, were 
collected by the appellant’s ancestors and by himself directly from the ryots ; but 
after that year the Government officials collected them with the regular revenue, 
and paid them over to the Deshmukh. In 1867 a new survey came in force. 
The grain assessments were abandoned, and a consolidated cash assessment was 
introduced. When that change was effected, the appellant contended that he was 
entitled to receive half an anna in the rupee upon the whole consolidated assess- 
ment, whereas the Government urged he was only entitled to that percentage 
upon the amount of the original cash assessment, and that upon the balance he 
could only claim such a percentage as lie would have received if the amount had 
been levied in grain under the old system. Litigation ensued, and in the end it 
was decided by the Courts in India that the claim was inadmissible, the Govern- 
ment having reserved to itself a right of considering the validity of claims in all 
parts of India to pensions and similar allowances confirmed and granted by itself, 
instead of allowing them to be submitted for adjudication to its own Courts, and 
therefore that the plaintiff would have to seek his remedy elsewhere than in a 
Court of law. From these decisions the present appeal was instituted. 

Sir James Colvile delivered judgment as follows : — 

This is an appeal against a judgment of the High Court of Bombay confirmifig 
a judgment of the Judge of first instance, which, before the settlement of issues 
in" the cause, dismissed the suit of the appellant on the ground that it was excluded 
from the jurisdiction of the Civil Courts by “ The Pensions Act 1871.” The 
material Sections of that Statute are the 4th and the 3rd. 

The 4th says, “ Except as hereinafter provided ” — and it is admitted that the 
case does not full within any of the statutory exceptions — “ no Civil Court shall 
entertain any suit relating to any pension or grant of money or land revenue 
conferred or made by the British or any former Government, whatever may have 
been the consideration for any such pension or grant, and whatever may have been 
the nature of the payment, claim, or grant for which such pension or grant may 
have been substituted;” and the 3rd, which is an interpretation Section, says* 
" In this Act the expression "grant of money or land revenue ’ includes anything 
payable on the part of Government in respect of any right, privilege, perquisite* 
#r office,” 

It is to be observed that upon this appeal it would be impossible fbr theip 
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Lordships to pronounce affirmatively that the suit is not one which under the 
Act is excluded from the jurisdiction of the Civil Courts. The case as put by the 
learned Counsel for the appellant is simply that the materials before the Courts 
were insufficient to show that they had not jurisdiction, and that therefore the 
cause should he remitted to India for a fuller trial there on this issue. 

The materials which were before the Court were the plaint, the oral examina- 
tion by tiio J uage of the plaintiff’s pleader, the sunnud of the 3rd March 1777 
and the judgment in a former suit instituted by the appellant against the Govern- 
ment before the passing of the Act, which is set out at p. 10 of the Record. The 
question is whether, taking all these together, the Judge had not sufficient grounds 
Ac/lS?^’ ^ t ie SUlt WaS Wltkin tlie meanin g and operation of “ The Pensions 

The plaintiff s ease was that he was the hereditary Deshmukh of certain 
turuls or districts ; that as such, he and his ancestors had long been entitled to 
receive directly from the ryots a per-eentage equivalent to six pie in the rupee 
upon that part of the revenue which was assessed in cash; a smaller per-centLe 
upon that part r which was assessed m grain; and certain other dues which their 

iwtSS If dlSUUSSed ^ roin consideration ; because, though the articles 

in respect of v Inch they were payable were articles upon which revenue was 

£? ’the’ 1 IhiH A e r'nv llei ’ liatl 7° gC '? mm ? nts ’ th ^: ,iave long since been abandoned 
y tie Butibh Government as the subjects of revenue, and the rights of the 

Deshmukh in respect oi them are really not in issue in this suit. The questions 

S?of ’revenue ***** *** * **** “ md upon the Lb two 

These rights of the Doshmnkhs were, as the plaintiff says, confirmed or as 
othei Side nut it. reovn/ntnd flm emmn/l a... .i'll i * i „ * 


n V V- f ,V ; a . K,ls ‘ooeived them on his behalf; and become accoi 

t new revinuo ‘ff' V* ^ ^ t]lat ijl the year 1808 there was 

a new ic venue settlement, since which the whole of the revenue receivable bv 

Sr" “f «* S">(« lm ten . money n™ non no Y 

of the revenue being now assessed in grain. “ ’ paic 

I,,™ ,y* 1)011 t3 ] 1S ? tato °{ fa<: H two distinct ({ucstions arise; first, whether in its 
inception and original character the Deshmukh’s right is not one within thVscone 

SiS hrnoi ftff ’ °\ ry • *%»***> uZ Ltz, 

^^TPhe^^udf^ 8 ^'^s^hl^quentlylal^i ^ac^?°^ ^ 

or annual sum conferred and it was s «f i sl y , -i ’ 1 t>otll ‘ , Y* a P ens,lon 
he w>ndAf 0 rl an , • , . , ? A g lant of land revenue made for services to 

ph assessment or land revenue varvimM^cb assigned a portion 

assessment whif*L ilu ^ ^ 3 eai according to the amount 

" hu l ‘ ( *«ver.m,«ut reserve, 1. to itself for the remuneration of 

ioE' d fW P tC ltllOUfc f lo I )fci fSov ei y word of that judgment as their own 

% of 1777 g Th?d (: ° tlUlUS r \ C °T CCt ’ and tMnk i* « estaSished 
Wittier* l dooument recites the representation or petition of 

BMm tikt f f appear ? tba £ whatever may have befsa the 

ifg^tvvS of receiving these haks from the ryots had 
i^asiderahknumber of years been suspended; that a&jfe as 
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value of them credited to the Government — that is, treated as part of the general 
revenue of the country — certain fixed salaries being paid to the Deshmukhs ; and 
that this system, with some variation as to the amount of the salary, continued 
during the time of Kanoji Angria, and was in force when the country again came 
under Mahratta rule. The petition of the then Deshmukhs to the Peishwa prayed 
to have the old and suppressed allowances restored to them ; stating however that 
there was a dispute between them and certain other parties as to who were the 
proper watandars. The result was that the Peishwa recognized the right of the 
appellant's ancestors as between them and the rival claimants, and made an order 
upon the mahajans and the khots of the villages of the mahals or turufs in 
question, enjoining them to cause the amount of the hak on the Government 
jamabandi, whatever it may amount to, according to the established practice, to 
be paid by the ryots to the petitioners, their sons and grandsons. "Now the 
original right of these Deshmukhs, the beginning of which seems to be lost in 
antiquity, was substantially, as the High Court has put it, in the nature of a 
grant of revenue. Their functions were those of a collector of revenue for the 
Government. They were authorized to retain out of what they received from 
the ryots, a certain per-centage upon that which was fixed as the Government 
revenue for themselves, paying the balance to the Government. It is difficult to 
see how the Government could impose upon the ryots the obligation of “paying 
these allowances to their officers, except by the exercise of their sovereign right 
of imposing and receiving a revenue from all lands which were not in their nature 
rent free. The land revenue system in India is founded upon the notion that 
the State is entitled to receive a certain portion of the produce of all lands not 
especially exempted from assessment. Of course some governments have been 
more exacting than others, but the general action of native governments was to 
take a certain proportion. From the gross amount assessed the expenses of 
collection must necessarily be deducted; and whether the collectors were paid 
by salary, or allowed to receive a commission on their collections directly from 
the ryots, the sum which went into the coffers of the Government was equally 
reduced by the amount of their allowances. 

Their Lordships are of opinion that whatever the foundation of the Desh- 
mukhs' rights originally was, the sunnud must now be treated as the foundation 
of those rights as they exist. At the date of that document the receipt of the old 
allowances had long been interrupted. The whole of what was received from ryots 
went into the coffers of the State, which paid its collectors by salaries ; and conse- 
quently the restoration of the old allowances by the Peishwa was in substance a 
grant by him of part of his land revenue, and therefore falls within the terms of 
the 4th Section without the aid of the 3rd as a grant of money or land revenue, 
conferred by a former government. Therefore their Lordships agree with the 
High Court in the conclusion to which they came upon the first question ; and 
that is, of course, sufficient to dispose of the present appeal. 

If it were necessary to go further and to consider whether the claim, however 
it might have stood on the sunnud, has been brought within the Act by what has 
since taken place, their Lordships would be of opinion that the judgment in the 
former suit affords sufficient grounds for so deciding. 

That suit proceeded upon the alteration made under the revenue settlement 
of The plaintiff appears to have claimed six pie in the rupee upon the 

total amount of the assessment, which then consisted wholly of money. The 
Government met that claim by a contention that upon so much of the existing- 
assessment as might be considered to represent the former grain assessment he wag 
entitled only to the smaller percentage. The Judge decided this question in the 
plaintiff’s favor, and allowed him the larger per-cenfcage upon the whole of the 
assessment; and did so upon this, among other grounds, viz., that by the change 
in the system of assessment his interest might have been affected, and, therefore 
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that it was equitable to allow him. the larger percentage upon the whole of the 
then assessment* 

His claim in the present suit adopts this definition of his rights, and seeks 
to enforce them accordingly. The former judgment therefore seems to show that 
what is now payable by Government is so payable out of the general land revenue 
in respect of a right, privilege, perquisite, or office formerly enjoyed within the 
meaning of the 3rd Section of the Act ; and to negative the statement in the 
plaint to the effect that since 1842 the Government has received the Deshmukh’s 
allowances as something distinct from revenue from the ryots on his behalf and 
as his agent, under circumstances which would make them liable to him as for 
money had and received. 

It appears, therefore, to their Lordships that no ground has been made for 
disturbing the judgment of the Court below, and they must humbly advise Her 
Majesty accordingly. They would have been extremely sorry if they had had to 
remand the cause, because though it might have been satisfactory to have fuller 
information on some points raised in the argument, they are satisfied upon the 
materials before them that a fuller trial would equally result in the conclusion 
that the suit is within " The Pensions Act 1871,” and that the plaintiff must seek 
his remedy by the procedure thereby provided. 

Their Lordships will humbly advise Her Majesty to dismiss the present 
appeal, and to confirm the judgments below, with the costs of the appeal. 


The 10th March 1877. 

Present : 

Lord Blackburn, Sir James \V. Oolvile, Sir Barnes Peacock, Sir Montague 
E. Smith, ami Sir Robert P. Collier. 

Company — Ratification {of Act in Erxess of Authority) — Future similar Acts— 

Notice. 


On Appeal from the Court of the Recorder of Rangoon . 


Irvine 

versus 

The Union Bank of Australia. 


, r\ 


y __ ». 


A 'person or body of persons, not competent to authorise an act, cannot give it validity by 
ratifying it* 

It would be competent for a majority of the shareholders present (though not a majority of the 
shareholders of the Company), at an Extraordinary Meeting convened for that object, of which object 
due notice had been given, to vilify an net previously dim** by the Directors in excess of their authority; 
and the circulation of a llcpon no fore n half-yearly meeting distinctly giving notice that the Directors 
htd done an act in excess of iheir authority, and that the mooting would be ashed, by confirming the 
Bsjmrt, to ratify the act, might to suifuwni notice to bring the rati float ion wit Ldu 'the competency of 
the shareholders present at the half-yearly meeting. 

' ■ ^ ' Alt the ratification tit a half-yearly meeting of a particular act in excess of authority, would not 
t the authority of the Directors so as to authorise them to do similar acts in future. 

"Ads 'case it was held that there was no evidence to show that any sufficient notice of the 
f dr effect of the Reports intended to be presented at the half-yearly meetings in question was 
"I# , A&rehoMers of the Company so as to lead the absent shareholders to* know or even to 
fee Directors intended to report that they had exceeded their authority, or that, by the 
. .plbh Import of thh Directors to be laid before the meeting, an act of the Directors in excess 
wagM be Tendered binding upon the whole body of shareholders. 

if Q C. V and Mr. K Macnaghten for Appellant. 

an( j jUf' ]ft %rm y f or Respondents, ’ 

as follows;— . 
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This is an appeal from a decree of the Recorder of Rangoon in a suit in which 
the respondents, suing in the name of their inspector, were plaintiffs, and the 
appellant was one of the defendants. 

The suit was brought to recover the sum of 15,296?. 17s. 6c?., for money 
advanced by the Bank to the Oriental Rice Company, Limited, and to enforce an 
equitable mortgage as a security for the advances. 

The plaintiffs prayed, amongst other things, that it might be declared that, 
by virtue of the deposit by the Company of certain title deeds and the agreements 
accompanying the same, they were entitled to an equitable lien or mortgage upon 
certain messuages and premises situate in the town of Rangoon for securing the 
repayment of the said sum of 15^2 96?. 17-s. 6 d, and that upon non-payment of 
that amount the defendant might be foreclosed from his equity of redemption in 
the said premises, or that the said premises might be sold, and the proceeds 
applied in payment of the said sum or such other sum as the Court might find to 
be due to the plaintiffs, with interest and costs. 

The Company were made co-defendants in the suit, but they did not appear 
or defend. 

The defendant (appellant) claimed the property under a purchase at a sale in 
execution of a decree against the Company, by which he acquired the right, title, 
and interest of the Company, and nothing more. That purchase was made on the 
81st May 1872, 

The principal question to be decided is what is the sum for which the Union 
Bank is entitled to a charge upon the property. On the part of the Bank it was 
contended that they are entitled to a charge for the full amount claimed, and on 
the part of the defendant (appellant), that the charge is limited to the amount of 
one half of the actually paid-up capital of the Company, which paid-up capital the 
appellant in his written statement alleged was never more than 17,100?. 

There was some discussion at the hearing as to what really was the actual 
amount of the paid-up capital. 

Their Lordships then expressed their opinion upon the point, and stopped 
the learned Counsel for the respondent. They were of opinion that it should be 
taken at 17,100?,, the amount found by the learned Recorder. 

The Company was originally formed in the Colony of Victoria by Articles of 
Association, dated the 25th April 1861, and on the 18th August 1864 it was duly 
registered as a Company limited by guarantee under an Act of the Legislature of 
Victoria which followed and adopted the provisions of the Companies Act 1862. 

By that registration the Company, by virtue of the Section of the Colonial 
Act corresponding with s. 196 of the Companies Act of 1862, became subject to all 
the, provisions, so far as they are applicable to the present case, of the Colonial 
Companies Act, in the same manner in all respects as if it had been formed under 
that Act. 

The Articles of Association contained no restriction or limitation on the 
Company’s power of borrowing. 

As regards the Directors, however, their authority to borrow was limited ; 
for it was expressly stipulated by Article 50 of the Articles of Association, which 
were registered under the Companies Act, and of which the Bank was bound to 
take notice, “ that subject and without prejudice to the power therein given to 
the meetings of shareholders and the conditions and restrictions therein con- 
tained, the Directors for the time being should have, amongst others, the following 
powers, that is to say, the power of borrowing and taking up on the credit of the 
said Company or of its property any sum or mum of money from time to time, 
but so, nevertheless, that the total amount to be so taken up should not exceed in 
the aggregate, as an existing debt at the seme time , one-half of the then actually 
paid-up capital of the said Company, and that for the purpose of securing any 
shm or sums which might be so borrowed by the Directors, they should be at 
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liberty to mortgage, with or without power of sale, and otherwise to charge and 
cucumber, all or any part of the property, estate, and effects, real and personal, of 
the said Company, and to accept, make, or endorse, any bill of exchange or pro- 
missory note on behalf of the said Company, or to overdraw the account of the 
said Company at their bankers, or to execute and give any bond, covenant, or 
other obligation binding the said Company, and the affairs and concerns of the 
said Company, both in India and Victoria and elsewhere, and that the entire and 
sole management, conduct, and regulation of the business and affairs of the said 
Company, Loth in India, and Victoria, and elsewhere, according to the provi- 
sions and subject fco the restrictions of the said Articles of Association, should be 
confided to and be under the direction of the said Directors for the time being, 
who should have and might exercise all the powers which might be exercised by 
the whole of the shareholders” 

It was, therefore, clearly beyond the authority of the Directors to borrow or 
take up upon the credit of the Company as an existing debt at the same time an 
amount or amounts exceeding one-half of the actually paid-up -capital of the Com- 
pany. There is no doubt that the authority of the Directors, limited as it was by 
the Articles of Association, was capable of being extended under the provisions of 
Article 31. But by that Article one-half of the votes of all the shareholders given 
at a general meeting called for the purpose was necessary. 

The Article is in the following words : — 

“ One-half of the votes of all the shareholders given at a general meeting 
called for the purpose shall be competent wnd nectary to make, to enlarge, 
extend, rescind, alter, or repeal, wholly or in part, all or any of the provisions or 
powers herein contained, or to remove any Director or Trustee, or to increase or 
diminish the number of Directors, but that upon all other questions or business to 
he transacted at any meetings (except as herein specially mentioned) a majority 
of the votes of the shareholders present in person or by proxy and not declining 


to vote shall decide.” 

It was not contended that the authority of the Directors either to borrow or 
to mortgage was ever extended at a general meeting of the shareholders called for 
the purpose, but it was contended by the learned Counsel for the respondents, that 
the limitation of the power of borrowing and of mortgaging, contained in Article 50, 
was merely a limitation of the authority of the Directors conferred by the same 
Article ; that it was not part of the constitution of the Company, which, if the 
Company had been originally formed under the Companies Act of 1862, must have 
been contained in the Memorandum ; and, consequently, that it was not a limitation 
of the general powers of the Company, or of the whole body of shareholders ; and 
that the acts of the Directors in excess of their authority might be ratified by the 
Company and rendered binding. 

Their Lordships are of opinion that the above contention is correct, and they 
will proceed to consider whether the acts of the Directors in borrowing in excess 
of their authority were ever duty ratified by the Company. 

The learned Recorder considered that there was sufficient evidence to show 
; that the shareholders acquiesced in and approved of* the acts of the Directors in boi> 
and mortgaging, and he relied upon what took place at the half-yearly 
bold in 1868 and 1869. 


/ is in law treated as equivalent to a previous authority, and it 

m a general rule, a person, or body of persons, not competent to 
j^gjpl cannot give it validity by ratifying it. 

ftyt ' of the Articles it is provided that an Ordinary Half-yearly 
t-b# held during the months of October and April in each year.' ■ - 

.|2 x ^ raor 4biary General Meeting may be called at any 
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and place of the meeting, and te also the business proposed to be transacted 
thereat.” 

By the 26th, that at every general half-yearly meeting the accounts and a 
statement of the Company's affairs, etc., shall be laid before the shareholders, and 
such meeting 4 ‘may examine, allow, and confirm, or reject the accounts and report 
of the Directors or Auditors, so as to bind all the members for the time being of 
the Company, and all persons claiming under them/' 

The notice that a half-yearly meeting was to be held would sufficiently 
indicate that it was for the purposes mentioned in Article 26, but would not 
indicate that it was for any other purpose. 

The report of the Directors referred to in Article 26 seems to their Lordships 
the same thing as the statement of the Company's affairs previously mentioned 
in the same article* There is nothing in the Articles requiring the Directors to 
circulate the reports among the shareholders before the meetings. There is no 
evidence in the case that the reports were in fact circulated before the half-yearly 
meetings, and the form of the reports bearing dates on the days of the half-yearly 
meetings looks as if they were produced for the first time when laid before those 
meetings. 

Their Lordships think that it would he competent for a majority of the 
shareholders present (though not a majority of the shareholders of the Company),, 
at an Extraordinary Meeting convened for that object, and of which object due 
notice had been given, to ratify an act previously done by the Directors in excess 
of their authority ; and they are not prepared to say that, if a report had been 
circulated before a half-yearly meeting distinctly giving notice that the Directors 
had done an act in excess of their authority, and that the meeting would be 
asked, by confirming the report, to ratify the act, this might not be sufficient 
notice to bring the ratification within the competency of the majority of the 
shareholders present at the half-yearly meeting. 

But if the object was to give the Directors in future an extended authority 
beyond what is given by Article 60, their Lordships think that it would be am 
alteration of the provisions contained in the Articles which, under cl. 31, could 
only be made by a vote of one-half of all the shareholders of the Company. 

There is a wide distinction between ratifying a particular act which has been 
done in excess of authority, and conferring a general power to do similar acts in 
future. 

This distinction must be borne in mind in considering whether the ratifica- 
tions at the half-yearly meetings of particular acts done previously to those 
meetings, gave validity to acts of a similar character done subsequently. 

For instance, it is important in considering whether the ratification at the 
half-yearly meeting held on the 30th April 1868, of the act of the Directors in 
borrowing 13,OO0Z. when 10,000/. previously borrowed remained unpaid, if made 
out, so far extended the powers of the Directors as to authorize them to take up 
as an existing debt at the same time, a further sum of 23,000Z. when the sums of 
13,000/. and 10,000//. should have been paid oft* notwithstanding the provisions 
of Article 31, which rendered the votes of one-halt* of all the shareholders to be 
given at a general meeting necessary to enlarge or extend any of the powers 
contained in the articles. 

Their Lordships are of opinion that the ratification at a half-yearly meeting 
of a particular act in excess of authority would not extend the authority of the 
Directors so as to authorize them to do similar acts in future. 

Their Lordships have now to apply the above principles to the facts of the 

case. 

The moneys claimed in the present suit were advanced in February 1871, 
10,00OJ. under the letter of credit No. 130, and 5,000/. under the letter of credit 
; , Ijjhx 153. (See Mr. Curiayne’s evidence, Record, p. 135, line 23, and themecount, 
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p, 4 of the Record.) The balance remaining due of all sums previously advanced 
by the Rank had been reduced at the end of 1870 to 8k 8s. 9 cl. (See account set 
out in the plaint, Record, p. 4.) 

The, last general half-yearly meeting of the Company was held on the 18th 
October 3869. At that meeting the Directors submitted their report for the 
period ending the 30th June 18G9 (Record, pp. 40 and 41), and that report was 
adopted (p. 37). 

According to the evidence of Mr. Curtavne (p. 185) the letter of credit No. 
153 was issued on the 9th September 1869. The fact of the Directors having 
obtained that letter of credit could not and did not appear in the report of the 
Directors for the period ending June 1869, and the act of obtaining that letter of 
credit or of borrowing money thereon does not appear to have been ever reported 
or made known to the shareholders, or ratified by them. The claim, therefore, as 
to that 5,OOOZ. must be rejected unless the ratification of the act of the Directors 
in obtaining previous letters of credit for 10,000k and 5,000Z., Nos. 150 and 141, 
as stated in the report of 29th October 1868 (p. 37), which was ratified at the 
half-yearly meeting held on that date, authorized the Directors to obtain the 
letter of credit No. 153 after the letter of credit No. 141 of the 11th September 
1868, for 5,000k referred to in that report had been paid off. (See Mr. Our- 
tayne’s evidence, pp. 134 and 135.) 

Their Lordships are of opinion that the ratification of the report of 29th 
October 1868, did not authorize the Directors to obtain the letter of credit No. 
358, or to borrow the 5,000k now claimed as having been advanced thereon on 
the 13 th February 1873. The sum of 5,000k advanced on the 17th February 
1871, on letter of credit No. 153, must therefore be disallowed. 

The only item remaining to be considered is the 10,000k advanced on the 
Uth February 1871, on the letter of credit No. 150. (Page 4 of Record.) 

That letter of credit, according to the evidence of Mr. Curtayne, p. 135, -was 
obtained on the 23rd December 1867. It authorized the Chartered Bank of 


India, Australia, and China, in Rangoon, they then being the agents there of the 
Union Rank, to honour the Rice Company’s drafts through their manager, 
Mr. Jamieson, on the Union Bank of Australia in London to the extent of 10,000k, 
at any time until the 29 th March 1869. (Page 135.) 

The obtaining of that letter of credit was mentioned in the report of the 
Directors, presented at the meeting of the 29th October 1868. 

The following is the statement contained in the report : — 

In addition to the Bank credit for 10,000k with which Mr. Jamieson had 
been hitherto furnished to enable him to conduct the financial wants at Rangoon, 
another credit for 5,000k has been forwarded, which Mr. Jamieson advises will be 
of great assistance in his operations.” (Record, p. 37.) 

; That report was read and adopted at the said meeting. (Record, p. 36.) 

It did not necessarily follow because a letter of credit for 10,000k was ob- 
tained that the Directors would act upon it, in violation of Article 50, by taking 
up upon it an amount exceeding in the aggregate as an existing debt at the same 
more than one half of the paid-up capital of the Company. The Directors 
4»»t exceed the authority conferred upon them by the Articles of Association 
; letter of credit ; the excess of authority was in taking up upon 
excess of the amount which they were authorized to borrow. 

letter of credit a sum of 5,000k might have been taken up and 
another sum of 5,000k taken up under it, without an excess of 

. , adoption of the report, on the 29th October 1868, the 

letter of -existing was to expire on the 29th March 1869. It was not 
, |$|& |he;0ro<iit obtained, was to 1 expire on tlmfidayf huik 

* j fli** known that letters of credit* m practice are* for a, 
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limited time. It is not at all unusual, but it is not a matter of course, to extend 
the time if the original credit has not been acted upon. 

Even if the adoption of the report mentioning the credit for 10,000?. autho- 
rized the borrowing at one time of the whole amount (which their Lordships are 
disposed to think it did not), it by no means follows that it authorized the 
renewal of the letter of credit and the acting upon it after the time originally 
limited had expired. 

There was nothing in the report to lead to the supposition that the Directors 
had any intention to renew the letter of credit or to borrow money upon it after 
the 29th March 1869. The shareholders present at the half-yearly meeting might 
have had very good reasons for considering that it was expedient to obtain a letter 
of credit for 10 , 000 ?., or even to borrow upon it 10,000?. at one time during the 
currency of the letter of credit, without considering whether it would be prudent 
or advisable to borrow 10,000?. at one time on the 11th February 1871, more than 
two years after the date of the meeting of October 1868, and when the Company 
might possibly consist of an entirely different body of shareholders. 

But however this may be their Lordships are of opinion that there was no 
evidence to show that any sufficient notice of the substance or effect of the reports 
which were intended to be presented at the half-yearly meetings above referred to, 
was given to the shareholders of the Company in pursuance of the 25th clause of 
the Articles of Association so as to lead the absent shareholders to know or even 
to imagine that the Directors intended to report that they had exceeded their 
authority, or that, by the adoption of the report of the Directors, to he laid before 
the meeting, an act of the Directors in excess of their authority could be rendered 
binding upon the whole body of shareholders. 

Their Lordships being of opinion that the act of borrowing in excess of 
authority was never ratified, it is not necessary to consider whether, if it had been 
duly ratified, the property of the Company would have become charged as a 
security for the repayment of the amount. 

The case of the Royal British Bank v. Turquand, 5 Ellis and Blackburn, 
248, and the same case in error 6th id., 327, were cited in the course of 
argument to show that the excess of authority was a matter only between the 
shareholders and the Directors, and that it does not affect the rights of the Bank. 
In that case it was said by C. J. Jervis : “We may now take it for granted that 
the dealings with these Companies are not like dealings with other partnerships, 
and that parties dealing with them are bound to read the Statute and the Deed of 
Settlement; but they are not hound to do more. The party here (that is in 
Turquand’s case) on reading the Deed of Settlement would find not a prohibition 
from borrowing, but a permission to do so on certain conditions.” In the present 
case, if the Bank had referred to Clause 50 of the Articles of Association they 
‘ would have found that the Directors were expressly prohibited from borrowing 
beyond a certain amount. 

The case of The Royal British Bank v. Turquand was decided with reference 
to a Company registered under 7 and 8 Viet, c. 110, and Chief Justice Jervis 
remarked that the lender finding that the authority might have been made 
complete by a resolution he would have had a right to infer the fact of a resolu- 
tion authorising that which on the face of the document appeared to be legiti- 
mately done. In the present case, however, the Bank would have found that, by 
the Articles of Association, the Directors were expressly restricted from borrowing 
beyond a certain amount, and they must have known that if the general powers 
vested in the Directors by Article 50 had been extended or enlarged by a resolu- 
tion -of a general meeting of the shareholders under the provisions of s. 31, a 
copy of that resolution ought, in regular course, to have been forwarded to the 
Registrar of Joint Stock Companies, in pursuance of s, 53 of the Companies Act, 
tod would have been found amongst his records, , , 
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Their Lordships are of opinion that the learned Recorder was correct in hold- 
ing that this case is different from that of The Royal British Bank v. TurqucmcL 

It is unnecessary to consider what would have been the rights of the Rank if 
the amount which they advanced had not been more than one half of the actual 
paid-up capita], but had been advanced at a time when an unpaid debt on account 
of moneys previously borrowed from other persons, together with the money lent 
by the Bank, would have exceeded the amount which the Directors were autho- 
rized to borrow. In the present case, the 10,000?, and 5,000?. were both lent by 
the Rank itself. 

It was argued that the advances made by the Bank under the letter of credit 
did not amount to a lending by the Bank or a borrowing by the Directors. There 
is nothing in that objection. If, however, it was not a borrowing, the Directors had 
no power to pledge the property sought to be affected by the equitable mortgage 
as a security for the repayment of it. It was only for seeming moneys borrowed 
that the Directors were authorised to mortgage or charge the property of the 
Company. 

For the above reasons their Lordships are of opinion that the plaintiffs are 
not entitled as against the defendant to a charge on the property beyond the 
amount of one half of 17,100?., the paid-up capital of the Company. 

The amount therefore, allowed to the plaintiffs by the decree of the lower 
Court must be reduced, and their Lordships will humbly advise Her Majesty that 
the decree be reversed, and that it be declared that the plaintiffs had a valid 
equitable mortgage on the property mentioned in the plaint for the principal sum 
of 8,550?. only. 

It was objected at the hearing on the part of the appellant that the decree 
oxight to have been for a foreclosure, and not for a sale ; but at the close of the case 
their Lordships were informed that the property had been sold under the decree, 
and that the money had been deposited in Court; and that the appellant does not 
object to the sale. 

Their Lordships will therefore further advise Her Majesty that it he ordered 
that the costs of the suit in the lower Court, both of the plaintiffs and of the 
defendant respectively, as taxed by the lower Court, be paid' to the said parties 
respectively out of the proceeds of the sale of the property which are now in 
Court, and that out of the balance of such proceeds there he paid to the plaintiffs 
a sums of rupees equivalent, at the rate of exchange current between Rangoon and 
England at the time of the filing of the suit, to the principal sum of 8,550?., with 
interest, thereon, at the rate of 8 per cent., from the 5th October 1872, to the 
date of the sale of the property, together with a proportionate part of the accumu- 
lations, if any, of the proceeds of the sale, and that the residue of the said proceeds 

mi e ac£,,u ' mu ^ a ^ ons tliereon, if any, be paid to the defendant appellant. 

The respondents must pay the costs of this appeal. 
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Baboo Prem Narain Singli and others 
versus 

Baboos Parasram Sihgh and Bholonath Singh. 

Baboo Prem Narain Singh and others 
versus 

Baboo Rooder Narain Singh. 

{Consolidated Appeals) 

Held that it would not be equitable to uphold an ikrarnamah executed by the respondents (three 
young men) in favor of their uncles and cousins, whereby they parted with a half of their property, 
and executed without any consideration whatever, and very shortly after they had come to their 
property, and when they were not fully acquainted with their rights and do not appear to have had 
any professional advice, and when the appearance of their uncles with a large force, the possession 
taken of their property, the institution of criminal proceedings, and other circumstances constituted a 
state of things likely to overawe them and materially to affect the free exercise of their will. 

Mr. Leith , Q.C. , and Mr. C. W. Amthoon for Appellants. 

Mr. Gotvie , Q.C., and Mr. Boyne for Respondents. 

Sir Robert Collier delivered judgment as follows : — 

This suit was brought under the following circumstances. Theoraj Singh 
had three sons. One of his sons, Tej Narain, who died in 18U), left two widows, 
who died respectively in 1857 and 1850. The widow who died last left a daughter 
Sribatti, who married Omrao Singh — a daughter who became insane during her 
mother’s lifetime. This daughter had three sons, Rooder Narain, Parasram, and 
Bholonath, who are the plaintiffs in the two suits which may be treated for all 
purposes as one. The defendants are some of them the sons, and others the 
grandsons of Beliari and Purbhoo Narain, the other two sons of Theoraj Singh. 
The plaintiffs bring their suit for the purpose of setting aside an ikrarnamah, 
executed by them on the 22nd December 1859, whereby they gave up what may 
be stated generally as a half of tlieir share of the property of their grandfather 
Tej Narain to the defendants, and they also claim to recover that half which 
they then gave up. 

The Subordinate Judge decided the case in favor of the defendants, dismissing 
the plaintiffs’ suit. That decision was reversed by the High Court, who set aside 
this ikrarnamah upon grounds which may be thus shortly stated — that the 
ikrarnamah was given without consideration ; that the eldest plaintiff* was just of 
age, and the two others under age, at the time that it was granted ; that they 
executed it without sufficient information of their rights, or sufficient advice, and 
under undue influence and pressure. 

It appears to their Lordships convenient in the first place to consider what 
were the rights of the respective parties at the date in the case which is most 
material, namely, the death of Indrabati, the latter surviving widow of Tej 
Narain, which occurred on the 7th December 1859. At that time Sribatti, the 
daughter of Indrabati, was alive and married to Omrao Singh, but a lunatic. 
Her three sons, who have been before mentioned, were, according to their Lord- 
ships' view, of about the ages which are ascribed to them by the High Court ; but 
they do not think it necessary, any more than the High Court did, to state 
precisely what they consider to be the age of each. It will be enough to say that 
the eldest does not appear to have been very much over age. According to their 
Lordships* view, these three grandsons of Tej Narain were clearly entitled to the 
property of Tej Narain. 

Then comes the question, what that property was ? Now it appears that in 
1802 a deed of family partition was executed. At that time the uiouzahs belonging 
to the family were fifty. Two may be put out of the question. One seems to 
have been appropriated to the support of the widow of Deoraj, a brother of 
Theoraj Singh; forty* eight remain. Of those, forty were divided among the 

' 26 
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three brothers, Behari, Tej Narain, and Purbhoo Narain, Tej Narain taking fourteen, 
and the other two brothers thirteen. It appears further that there were eight 
mouzahs which were held free from Government Revenue, and which were not 
divided either by name or by metes and bounds, but with respect to which there 
is this general expression at the end of the document : " Whereas we, all the 
shareholders, have divided among ourselves all the villages belonging to our 
ancestral inheritance.” The effect of this document appears to their Lordships to 
be that, with respect to the forty villages, they were actually divided, as it were, 
physically ; and with reference to the others, that there was a division, each party 
having a third share. Andit appears to them further that the High Court is 
right in saying that this division was recognised, for they come to the conclusion 
that upon the death of Tej Narain, his widows were permitted and did take 
possession, and keep possession, not only of the 14 mouzahs, but of the undivided 
share, as far as it could be taken possession of, of the other mouzahs ; they were 
permitted to take possession and did retain possession until their deaths. 

That being so, in their Lordships’ view, Rooder Narain, Parasram, and 
Bholonath, the plaintiffs, "were entitled clearly to the whole property in dispute; 
and their uncles and cousins, who were the defendants, had no title or claim to 
title to any portion of them. It has been indeed said that before a certain 
decision, which is called the Shevagunga case, there may have been an impression 
that the law was different, but, on referring to that case, it does not appear to 
their Lordships that it hears upon the present question. It may be enough to 
say that in that case^it was decided that “ in a united Hindoo family ” (and that 
term must Ido borne in mind) “where there is ancestral property, and one of the 
members of the family acquires separate estate on the death of that member, such 
separate acquired estate does not fall into the common stock, but descends to the 
male issue, if any, of the acquirer, or, in default, to his daughters, who, while they 
take then fathers share in the ancestral property, subject to all rights, and so 
on. *lhen, “Where property belonging in common to a united Hindoo family has 
been divided, the share of a deceased member of the family goes in the general 
course of descent of separate acquired property.” But in this case it appears to 
their Lordships that at^ the date to which reference has been made, namely, the 
death of the last surviving widow, Indrabati, there was no joint property and no 
joint family, for not only had the property been all divided in 1802, but the 
family were separated in food and in lodging. It appears to their Lordships, 
therefore, that even if this Shevagunga ease had never been decided, there could 
have been no rational doubt or dispute that the plaintiffs were the heirs of their 
grandfather in respect to the whole of the estate now claimed* 

Those being in their Lordships’ view the rights of the parties, it remains to 
enquire what was done ? There is undoubtedly a good deal of conflicting evidence, 
but the view which their Lordships take of It is in substance this The defen- 
Index* Narain, Bodh Narain, and Ram Gopal appear to have come to the 
tamily house, from which the deceased had removed shortly before her death to a 
which is sometimes called Rahhni. They appear to have come with a large • 

• .body oi retainers, undoubtedly calculated to inspire terror, and to have taken 
; ' ( of the whole property of the deceased, to which they had no right 
' acc i mrm g a wry great advantage over these young men. It 

P* n £, mm were prepared also to resist, and to use force for the 
, of their rights, and that they would have been assisted by their 
" Juggutj as ho is sometimes called, or Jugroap, the fabher- 

t nfmlr m ■ ? 'them, Both sides appear by their petitions to have enter- 
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It was in this state of circumstances that the proceeding took place to which 
great importance has been attached by the appellants. What is called a punchayet 
was formed- Three persons acted as arbitrators, Hem Narain, and Dabi Singh, who 
appear to have been neighbouring zemindars, and Juggut Koonwar, who was the 
father-in-law of the eldest of the grandsons. We have but little information as to 
what was referred to this punchayet and what the punchayet recommended, in 
fact almost the only information on this subject which we have is from a depo- 
sition of Dabi Singh taken in another suit, to which suit perhaps it may be as 
well now to refer for the purpose of getting rid of it. It appears that soon after 
the execution of this ikrarnamah Omrao Singh, the father of the plaintiffs, filed a 
suit for the purpose of obtaining possession of the property in dispute on behalf of 
Sribatti, his wife, whom he alleged not to have been a lunatic at the time of the 
death of Indrabati, and therefore to have succeeded to her inheritance. He also in 
that suit sought to set aside this ikrarnamah. That case came before this Board 
and was eventually decided upon the ground that it was shown that Sribatti was 
a lunatic and could not inherit, therefore Rooder Narain, Parasram, and Bholonatb, 
her sons, would inherit instead of her. That was the only point decided. Their 
Lordships at this Board give no decision whatever upon the question of the 
ikrarnamah. So much by way of parenthesis. This witness, Dabi Singh, who had 
been examined in that case, gives an account which appears to be almost the only 
account we have of what took place before the punchayet. He says, “No coer- 
cion, etc., was exercised on any one. Baboo Omrao Singh also was present at the 
time of the execution of the ikrarnamah, and he also consented to the execution of 
the ikrarnamah, at the same time having appointed a punchayet composed of 
Baboo Hem Narain Singh and me the witness, and Juggut Narain Koonwar and 
others. He said in an entreating manner that Rood er Narain Singh’s grandmother 
lias said that she gave an eight annas share to her daughter’s sons, and an eight 
annas share to Baboo Inder, Narain Singh, and others, the husband’s relatives. In 
conformity with this, settle our dispute. We did so accordingly,” and so on. With 
respect to this it may be observed that, on the part of the defendants, evidence 
was given to the effect that the widow Indrabati had in fact treated the defendants 
as entitled to the property, but had put it to them as it were ad misericordiam to 
allow her grandsons to have a half share of it. The High Court disbelieved that 
evidence ; and it would appear that they disbelieved also this statement of this 
witness. If this statement is untrue, we have no reliable evidence whatever of 
what came before the punchayet or what was done by it. If it is true, it would 
appear to amount to • this, that the defendants having with a high hand taken 
possession of an estate to which they had no right, the father of the plaintiffs, who 
is sometimes described as a timid man, entreats them to give half to his sons, on 
the ground that Mussumat Indrabati had left it to them, or desired that it 
should be left. If this be so, so far from showing that the plaintiffs were acquainted 
with their rights, it tends to show that they were not acquainted with them; and 
that they had some notion that Indrabati had a power of disposing of the estate, 
which she had not. But the compromise, as it has been called, entered into in 
reference to this punchayet is altogether silent as to what is recommended to 
be done by the arbitrators. It is to this effect : “ Whereas in consequence of the 
death of Indrabati,” and so on, “who was our maternal grandmother and my 
(Baboo Omrao Singh’s) mother-in-law, a dispute about her estate existed between 
us,” and so on; “and whereas by the arbitration of a punchayet composed of’* so 
and so, “besides respectable neighbours, the dispute between us, which might 
have resulted in a serious affray, was settled amicably between us by the arbi- 
trators to-day, and now there is no cause of dispute which might result in an 
affray between us ; therefore we have executed this acknowledgment, undertaking 
,tq abstain from any affray. We do declare that if we again raise any cause for an 
,;a|fray we shall personally, without demur, pay a fine” of so and so- * This docu- 
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raent is altogether silent as to any division of the property or anything to be done 
by the parties, except to abstain from an affray; and it maybe here observed that 
it would appear conclusively from this document, what indeed might be inferred 
from other evidence, that there was very serious apprehension of an affray, and 
that a breach of the peace was, to say the least, imminent, a state of things alto- 
gether inconsistent with the account of the defendant's witnesses (the one subject 
on which they all agree) that there was not only no affray, but absolutely no 
apprehension on the part of anybody of the possibility of an affray, but that 
everything was perfectly peaceful and orderly. Seven days after the elate of this 
document the ikrarnamah in question was executed. It may be here observed that 
this ikrarmanah contains no reference whatever to the punehayet or to the docu- 
ment which had been executed seven days before. It speaks of Indrabati 
having taken possession of all the shares and how she sent in her lifetime for 
Inder Narain and Bodh Narain, and so on, “ and gave us the declarants out of the 
whole of her share an eight annas of the immoveable property/' It states, there- 
fore, a gift by this lady of half the property when manifestly she had no power to 
dispose of any of it. It may perhaps be here observed, with reference to the doubt 
expressed by the High Court* as to whether it is true that this lady did dispose 
or affect to dispose of the property in the manner alleged, that she asserted at the 
time she took possession of the property and subsequently in a petition of 1852 
that she had the sole right to the property, and that the plaintiffs were her sole 
heirs, This document, which need not be further referred to, contains an agree- 
ment to divide the property between the plaintiffs and defendants. On the 28th 
January following there was a proceeding which has been a good deal relied upon 
on the part of the defendants. It appears that both these young men went before 
the Criminal Court, and they there made depositions which have been referred 
to — depositions very like each other — in which they state that they have been 
charged with an unlawful assembly, but deny that they had taken part in an 
unlawful assembly, and state the substance of this ikrarnamah as a compromise, 
which they had entered into for the purpose of si lowing that they ought not to be 
convicted of any such offence, and they are bound over in their recognisances not 
to commit an offence. The young men seem to have been brought before the 
Court, and put under recognizances some considerable time before, in pursuance of 
an order of the Court. These depositions appear to their Lordships substantially 
a part of the same transaction, and it may be that at this time the plaintiffs were 
under the impression that the ikrafeamah they had executed was binding upon 
them* But, undoubtedly, not long afterwards, in the action which is brought by 
their father, they seek bo repudiate, as far as they can repudiate, the transaction. 

Looking at the whole case, the main features of it appear to be these : These 
young men execute a deed, whereby they part with a half of their property. It 
is, in their Lordships’ view, executed without any consideration whatever. It is 
executed very shortly after they had come to their property, and when it may be 
considered as^ at all events, doubtful whether they were fully acquainted with 
their rights ; indeed the evidence in the ease tends to show that they were not 
, acquainted with their rights. At the time of the execution of a most important 
, ; #^ment they do not appear to have had any professional advice ; and further, 

' ■ uncles with a large force, the possession which was taken 

> the criminal proceedings, ami the other circumstances which 
' re ^ erre ^ constituted a state of things likely to overawe them, and , 

‘ affect the free exercise of their will. 

foj- Lordships, therefore, that it would not be equitable, that 
k 0 upheld. Under these circumstances, they ate of opinion 
If Uigh Court was comet, and they will, 'hutnbtyaad.yxse 
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The 18th April 18*77. : ' 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Privy Council ( Order of) — Costs — Interest — Practice (. Execution of Decree ) — * 

Limitation — Construction . 

On Appeal from the Chief Court of the Punjab . 

Forester and others 
versus 

The Secretary of State for India in Council 

The Secretary of State for India in Council 
versus 

Forester and others. 

Where an Order of Her Majesty in Council is silent as to interest upon the costs of the decree, the 
Judge of the Indian Court which has to execute the decree has no power to direct payment of those 
costs with interest. 

£kmble . — The existing practice, as to Orders in Council as well as to decrees of the Indian Courts, 
is that interest cannot be given in execution unless it is specially directed to be given. 

Where an Order in Council, in reversing the decrees of both Indian Courts, directed that the costs 
of the suit, so far as they had been occasioned by the improper plea of the Statute of Limitations, should 
be paid, by the defendants to the plaintiffs ; it was held, upon the true construction of the Order, that 
the intention of the Judicial Committee was to give the plaintiffs the whole cost of the suit, so far as 
they had been paid, whether incurred in the three Courts in which they were directed to be taxed or 
in the Court of first instance, 

111 this case cross appeals were Instituted by the parties against certain 
decrees made by the Chief Court of the Punjab, in 187*3, for the purpose of giving 
effect to Orders of Her Majesty in Council, by which General Lord Forester and 
others representing the estate of the late Mr. JJyce Sombre were declared entitled 
• to certain costs incurred in the Courts of India ; and the main questions which 
now arose were as to the amount they were entitled to recover in respect of these 
costs, and at what rate interest should be allowed upon such costs, or upon any 
part of them. The litigation has lasted since 184*8, but the suit was decided on 
its merits as late as 1878, and the question of costs was alone Involved in these 
appeals. 

Mr. Leith , Q.C., and Mr. Boyne for Appellants. 

Mr. J. D. Mayne for Respondent. 

Sir James Colvile delivered judgment as follows : — 

These appeals arise out of proceedings taken in the Chief Court of the 
Punjab to give effect to an Order of Her Majesty in Council made qn the 5th day 
of February 1878.* That order was designed to determine finally a litigation 
which had subsisted for a great many years, first between the committee of the 
late Mr. Dyee Sombre, and, after the death of that gentleman, between his 
representatives and the Government of India, touching the liability of the 
Government for a seizure of certain arms and military stores effected upon the 
death of the Begum Bumroo. It was a peculiar order, because after reversing 
the decisions of the Indian Courts, declaring the seizure to have been wrongful, 
and ascertaining the value of the arms, and munitions of war, and the amount of 
the damages to be paid by the defendants to the plaintiffs, it proceeded, with the 
consent of the Counsel on both sides, to direct payment of that sum to be made 
: in this country, leaving nothing to be carried out in India except the final 
, , ' ; ( : * The Judgment of the Judicial Committee m rejected in 18 W. B, 349 ; 2 Buffi. F,Q f B* , 



( 406 ) 


direction as to costs, which was, “ That the costs of the appellants in the Chief 
Court of the Punjab, and in the Court of the Commissioner at Hissar, and in the 
Court of the Deputy Commissioner of Delhi, be taxed and ascertained by the 
proper officers of those Courts respectively, and that the amount of the costs of 
the appellants in all the Courts in India he paid to the appellants in India by the 
respondent.” 

After various proceedings had in the Chief Court of the Punjab the Order 
under appeal was made. The following are the material passages in it. “ The 
costs taxed and ascertained to have been incurred in India by the plaintiffs, 
appellants, which shall be payable by the defendant, respondent, amount as per 
memorandum at foot to Es. 12,354-12-0, but no interest is allowed on such costs.” 
And, “ The Court further orders and decrees that the defendant shall refund to 
the plaintiffs the sum of Es. 1,014, with interest thereon, from the 11th September 
1841) to date of payment, at the rate of 12 per cent, per annum, and a further 
sum of Es. 5,309, with interest thereon, from the 4th August 1865 to date of 
payment, at the rate of 12 per cent, per annum.” 

Against this order the appeal and the cross appeal have been brought. The 
appeal of the plaintiffs is in effect that interest ought to have been allowed upon 
the Es, 12,354 12 annas in a certain way. The Judges of the Chief Court of the 
Punjab Lad held that, in executing the Order of Iler Majesty in Council, they 
were not at liberty to give any interest upon the costs, because the order con- 
tained no direction for the payment of interest in respect of such costs; and it 
may further be observed that the mode in which the plaintiffs in the Court below 
sought to have the interest which they claimed computed was a very peculiar 
one. They asked to have the gross principal amount of the plaintiffs’ costs, viz., 
the Es, 12,354 12 annas, divided into four sums, and to have interest computed 
on each of such sums from the date of file decree of the Court wherein the costs 
which it represented had been incurred. So far as their Lordships are aware, 
there is no instance of such a course having been adopted, certainly none has been 
brought before them during the somewhat lengthy argument which has taken 
place upon these appeals. The Committee that made the report to Her Majesty 
upon which the Order in Council was made, if it had intended to place, by means 
of some such direction, the parties in the situation in which it considered they 
would have stood if everything had been done rightly in the Lower Courts, would 
of course have been competent to do so; but that a subordinate Court executing 
an Order in Council which is silent upon interest, is at liberty to interpolate such 
a very special direction into that order, is a proposition which seems to their 
Lordships to be wholly unsustainable. It is not necessary for their Lordships to 
consider from what other date interest should be calculated, because they are of 
opinion that the Chief Court of the Punjab is right in its conclusion; that where 
the Order in Council^ is silent as to interest upon the costs decreed, the Judge of 
the Indian Court which lias to execute the decree has no power to direct payment 
of those costs with interest. 


, learned Counsel for the appellants relied upon what they said had been 

Course of practice in India. In determining what is the existing practice in 
, then Loro ships think they ought first to consider what are the statutory 
which govern the present procedure of the Courts in India. Those 
to the present question are to be found in ss, 10 and 11 of 
$ 1&6L The words of s, 10 are, “ When the suit is for a sum of 
plaintiff, the Court may, in the decree, order interest at such 
think proper to be paid on the principal sum, adjudged 
^ date of the f decree, in addition to any interest 
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the Courts a discretionary power to allow interest on costs, rather than to make 
it imperative upon! them to do so. The learned Counsel for the plaintiffs, however, 
relied on certain decisions of the High Court of Bengal, which they said established 
that an order for costs necessarily implied that the party in whose favor they 
were decreed might take out execution for them, with interest from the date of 
the decree to the date of payment. It appears, however, that the more recent and 
authoritative decisions upon s. 11 of Act XXIII of 18G1 are the other way. It is 
sufficient to mention the case reported in the 6th Weekly Reporter at p. 109, 
which was a decision of the full bench of the High Court of Bengal; and that 
before Mr. J ustice Bittleston, which is reported in the 3rd Madras High Court 
Reports, p. 401. Those cases seem to have established as to decrees of the Indian 
Courts that the Judges of the subordinate Courts executing those decrees have no 
right to allow interest unless the decree which is to be executed has specifically 
directed the allowance of that interest. It was said that these cases or some of 
them related to the principal moneys decreed, or to mesne profits; but so far from 
there being any authority in favor of a distinction between these and costs, the 
case of Rodger v. The Comptoir (TJEscompte de Paris , 7 Moore P.C.O., N.S. 331, is 
an authority for the proposition, that a claim for interest on costs in that respect 
is less favored than a claim for interest on the principal money decreed. Since 
the before-mentioned cases have been determined as to the practice of the Courts 
of India and the powers of the Judges executing decrees of those Courts, the 
power of a Subordinate Court executing an Order of Her Majesty in Council has 
also been considered in the two cases cited from the Weekly Reporter/* in which 
judgment was given by Mr. Justice Mitter; and it appears, that as to Orders in 
Council as well as to, decrees of the Indian Courts, the existing practice is that 
interest cannot bo given in execution unless it is specially directed to be given. 

It appears to their Lordships that the principle of the decisions which have 
established this practice is sound, and that the plaintiffs have failed to show that 
the order made by the Chief Court of the Punjab is erroneous, in that it has 
refused to allow interest on the sum of Rs. 12,354 12. 

Their Lordships have now to consider the cross appeal. The first point taken 
on that appeal is that the defendants have been erroneously charged so much of 
Rs. 12,354 12 annas as consists of costs which were incurred in the Delhi Court 
before Mr. Gubbins, and were dealt with by tbe order in Council of February 3rd 
1858. Now, that prior order in Council came about in this way: when the suit 
was first brought in the Zillah Court of Delhi by tbe committee of tbe lunatic, 
Mr. Dyce Sombre, Mr. Gubbins, the Judge of that Court, dismissed it on the 
ground that the claim was barred by the Statute of Limitations. His decision 
was confirmed on appeal by the Sudder Court of Agra. Against both decrees 
there was an appeal to Her Majesty in Council. The Judicial Committee thought 
that the decisions were erroneous ; reversed them ; and directed that the costs of 
the suit, so far as they had been occasioned by the improper plea of the Statute of 
Limitations, should be paid by the defendants to the plaintiffs. That order for 
payment was never wholly carried out. It was, partially carried out, because the 
costs incurred in the Appellate Court were paid; but the costs incurred in the 
Court of First Instance — the Court of Mr. Gubbins — do not appear to have been 
paid ; and it is contended on the part of the defendants now that those costs can- 
not properly be given as part of the costs payable under the order in Council of 1873. 

It appears to their Lordships wholly unnecessary to consider the arguments 
which have been addressed to them touching the plea set up in the Courts of the 
Punjab, that the claim for these unpaid costs was barred by the Statute of 
Limitations, or the orders passed upon it. Whether it would have been proper for 
their Lordships in any case to express an opinion as to the merits or effect of those 
orders, in such a proceeding as this, is very questionable ; but it appears ip theiy 

* 15 W. It 1 ,16 W. It 30$. ' 
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Lordships that those orders, taking them at their highest, could only bar the 
remedy given by the Order in Council of 1858, for the recovery of those costs; 
and that upon the true construction of the Order of 187*3, it was the intention of 
this Committee to give the plaintiffs the whole costs of the suit, so far as they had 
not been paid, whether incurrrd in the three Courts in which they are - directed to 
be taxed, or in the Court of Mr. Gubhins. The ordering part of the Order in 
Council directs, not only that the costs in the three specified Courts are to be 
taxed, but that the amount of the costs of the appellants in all the Courts in India 
are to be paid to the appellants in India by the respondents ; and the judgment 
of the Committee on which this Order was drawn generally expresses that the 
plaintiffs were to receive their costs of the suit. It also appears that when this 
matter was discussed in the Court below, Mr. Plowden, who appeared for the 
defendant, consented to the costs in question being ascertained in that Court, and 
that thereupon the Court made an order that they should be included in the 
Rs. 12,354 12, and paid by the defendant to the plaintiffs. This seems to their 
Lordships to have been a very proper concession on the part of Mr. Plowden; 
inasmuch as it was equitable that these costs should be paid to the successful 
party; and reasonable that there should be one order made for the payment of all 
the costs of the suit, instead of leaving open any questions touching the rights of 
the plaintiffs under the Order in Council of 1858. « 


Their Lordships, therefore, feel no doubt in affirming the judgment of the 
Chief Court of the Punjab upon this point. 

The next question raised by the cross appeal was with reference to the 
refund of the sum of Rs. 1,01k There were three points made upon this item : 
one, that the principal had already been repaid ; another, that it was subject to 
the same objection as that which has just been disposed of with respect to part of 
the Rs. 12,354 ; and the third, that it ought nob bo hare been ordered to be 
refunded with interest. Of the supposed repayment there is no evidence what- 
ever. At page 54 of the record, the senior Judge of the chief Court of the Punjab 
says: — iw The Court, referring to annexure 1)., has now before it a sealed copy 
of the order of Mr. Cubbies, dated 11th September 184b, showing that the sum of 
Rs. 1,014 was paid hv the plaintiffs for the defendant’s costs in that year and 
bo suggestion that it had ever been refunded seems to have been made before 
him. As to the second point, it is sufficient to say that the general obligation of 
Government to refund whatever they had received in respect of the costs awarded 
by the erroneous decrees, although there was no positive direction for a refund in 
the Order in Council, having been admitted, and properly admitted, the objection 
that this particular sum was paid for costs incurred in Mr. Gubbins* Court, cannot, 
for the reasons already given, be allowed to prevail. 

Upon the question whether this sum, and the further sum of Rs- 5,309, ought 
to have been ordered to be refunded with interest, their Lordships are of opinion 
that this case stands dear of what is ruled in the final part of Lord Cairns’ judo*- 
ment in Rodger v. The (Join g fair d" E scorn pie de Paris, because they find that m 
the proceedings of the Chief Court of the Punjab, at page 54 of the record, there 
waa a submission to the discretion of the Court, whether interest on these sums 
he allowed or not. With the exercise of that discretion in the particular 
Rord ships are not disposed to interfere, considering that it is but 
that the party who has received money under ,a decision afterwards 
’ re wongful should account for that money with interest. 

. keen admitted at the bar that there has been an error ip. the 

interest on the Rs. 5,309 has been directed to be computed’ • by 
received in three different portions, and af* three 
df will be accessary to correct this error, but as it .ought to have 
the variation in the order trif not 
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Their Lordships will therefore humbly advise Her Majesty to vary the order 
under appeal so far as it directs interest at the rate of 12 per centum per 
annum on the sum of Rs. 5,309 to be computed and paid from the 4th August 
1865, by directing that as to Rs. 3,159, part of the said sum of Rs. 5,309, such 
interest be computed and paid from the 27th August 1867 ; that as to Rs. 1,150, 
other part of the said sum, such interest be computed and paid from the 27th 
August 1867 ; and that as to the further sum of Rs. 1,000, being the remainder of 
the said sum, such interest be computed and paid from the 4th August 1865 ; but, 
subject to such variations, to confirm the said order under appeal, and to dismiss 
both the appeal and cross appeal. Both parties being thus found to be in the 
wrong, there will be no costs of the appeals on either side. 


The 2nd May 1877, 

Present : 

Sir James W, Colvile, Sir Robert Phillimore, Sir Barnes Peacock, 

Sir Montague E. Smith, and Sir Robert P. Collier. 

Marine — Collision — Negligence— Onus prohandh 

On Appeal from the High Court at Calcutta . 

Hart 

versus 

Avigno. 

(The “Dacca” and “Michelino”) 

Where a collision took place by the stem of the “ Dacca” running amidships into the port side of 
the “ Michelino ” while at anchor, the burden of proof lay very heavily upon the a Dacca ” to show that 
the collision so caused with a vessel properly at anchor in a proper place was not the consequence of 
negligence and bad seamanship ; and their Lordships were of opinion that the evidence clearly esta- 
blished that the “ Dacca ” was to blame for not keeping a proper look-out, which reason alone prevented 
her from seeing the light of the other vessel at anchor. 

This is an appeal from a decree of the High Court of Judicature at Fort 
William in Bengal, which reversed a decree of one of the Judges of the Court of 
Vice- Admiralty Jurisdiction in a suit promoted by the respondent, as the master 
of the Italian barque called the “ Michelino,” for the recovery of damages in con- 
sequence of a collision which took place between the “ Michelino ” and the 
“ Dacca/’ The f< Michelino” was an Italian barque, lying about three miles from 
the fairway buoy of the pilot's station near the entrance of the Rangoon river. 
She had been at anchorage there from the 3rd to the 12th February. The col- 
lision took place by the stem of the “ Dacca” running amidships into the port 
side of the other vessel while at anchor. The burden of proof, therefore, lies very 
heavily upon the “Dacca” to show that the collision so caused with a vessel 
properly at anchor in a proper place was not the consequence of her (the “ Dacca's ”} 
negligence and bad seamanship. 

How, the defence which she sets up is substantially fins : that the barque 
had not, at the time, a proper light, in the sense of not being sufficiently bright, 
and that the light was not placed in a proper place. Those who appear on 
behalf of the “Dacca” have relied very much upon a rule of the port of Rangoon, 
which provides that all vessels in the port and in the roadstead there shall carry 
a light upon their starboard foreyard-arm. There is no question in this case that 
tins rule was not complied with, that the light which was carried by the barque 
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•was hanging on the lore-stay about 10 or 20 feet from the lower deck. There 
is no dispute at all that this light was carried in that place, and was burning, 
howsoever, at the time of the collision. 

Their Lordships are by no means satisfied that, in the circumstances of this 
case, the rule which has been referred to was binding upon the barque. She 
appears to have been anchored, perhaps in a fairway, but certainly on the high 
sea. Their Lordships, therefore, are not by any means satisfied that the rule was 
binding upon this foreign vessel ; and it would he a question deserving of very 
great consideration whether, in these circumstances, the rule which was binding 
upon her was not rather the sailing rule, which is of international obligation, 
and which enjoins that the light shall be carried where it can be best seen, not 
higher than 20 feet, their Lordships, however, in the view which they have 
taken of this case, do not think it necessary to pronounce any positive opinion 
upon this point, because it appears to their Lordships that the barque did carry a 
light of such a quality and so placed as to apprise approaching vessels that she 
was lying at anchor. 

The question, therefore, immediately arises, how came it to pass that the 
“ Dacca,” which was entering this roadstead on her way to Rangoon, between tw r o 
and three o’clock on the morning of the 12bh February, did not see this vessel, 
which was lying at anchor, as has been described, and with a light burning, 
which, as the evidence appears to show, would have been visible a mile distant. 

Now, the reasons assigned are, first, that there was a kind of haze upon the 
water, which prevented the light being as well observed as it otherwise would 
have been. Their Lordships are of opinion that the evidence does not sustain 
that allegation of the defence. The next reason is that, shortly before this 
collision, the pilot vessel, called the “ Spy,” which lay behind the barque at the 
entrance of the Rangoon river, threw up a blue light; and the “Dacca” having 
replied to that light, another blue light was thrown up, which disclosed to the 
" Dacca/ 1 for the first time, that the barque was under her starboard bow, or on 
her starboard side; and it has been said that possibly the blue light might have 
been cither in one line with the light of the barque, or that it might have dazzled 
the eyes of those on board the approaching “ Dacca,” so that they did not see the 
white light which was unquestionably burning on board the barque. 

Their Lordships have consulted their nautical assessor on this point, and he 
is clearly of opinion that the blue light would not have any such effect, but 
rather the contrary, namely, that of disclosing entirely the whole side of the 
barque. There is no evidence which their Lordships think can be relied upon to 
show that the blue light had the effect, in any way, of obscuring the white light 
of the barque. 

Their Lordships have been referred to the case of the “Telegraph/’ to which 
it may be well to advert. That was a case decided by this Board in the year 
1854?, in which the Privy Council took a different view of the merits of the ease 
; from that which had been adopted by the Court below, and they reversed the 
* .sentence of the Court of Admiralty. The language of the learned Judge, Mr. 

■ ' Tt&teee Patteson, who delivered the judgment, is important. At the close of the 
says, “Here is the light in the mizeit rigging, here is the steam- 
y coming up, and no doubt the mizen mast and the sail that was brailed up, 

' ; things, might very likely have hidden the light from view, but if it 

» the top of the mast it could not have been hidden. Therefore, wo 
;ii#w: there can be the ..slightest doubt on the question; and we are 
men, who fake the same view of the ease. We are clearly of 
^ yiew taken Jby the Trinity Masters is not a just and proper view, 

' bnt in all probability hidden by the position in which it was 

1 p}4eed ^ f jfe might, and in all probability* wquldr obiter been 

, seen/* ; ■ : ;ii circumstances , of that ;;ca$e wholly 



inapplicable to the one which their Lordships are now called & ^ 

is alio to be observed' that in this case the sailing rules clearly applicable wer 

Plam Th^°Lordships, on referring to the two judgments which ^e l'eeii given 
in the Courts below, think it right to observe that m the interval ^ch happene 
between the judgment given by the Judge of the Vice-Admira ty Court and that 
givMi by tlie^ Appeal Court of Judicature at Bengal, evidence had been admitted 
which would perhaps have materially affected the judgment of the Court ot hirst 
laid before it. That evidence consisted m a remarkabte 
letter addressed by the captain of the “Dacca” to his agents on the mornin f 
the collision in which he described the disaster as being attributable to the 
•lip ifi^SrStly^chored in a line with the pilot schooner and in 
track of our mail steamers ” and in which there is no reference 
end to the accident being attributable to the absence of light or the impiope. 
position of the light on board the barque. The other evidence admitted by con- 
sent had been taken before the Court of the Recorder ; and upon ^ 

+hp Anneal Court came to a very clear opinion that while, on the one n$nct, tne 
negligence of the “Dacca” was clearly made out in running mto this vessel .lying 
in he? proper anchorage water, there was no contnbutory ■ t ° blame on 

of the barque. This Court was of opinion that the Dacca 
various grounds; for having gone at too high a rate of speed, for J 

helm a-starboard, and for not having a proper look-out. Then bordsmps on 
no opinion upon the question as to whether the vessel was going at too hj J 
mte of Tpeed P or whether she was right or wrong in putting her helm a-s arW. 
Rut on the other wound, namely, that she was not keeping a pioper look-out, 

that the evidence, carefully examined 

gated, clearly establishes that proposition; and they are at a to- to tod any 
sufficient reason whatever, except that of a bad lo ok-ou w 1 anchor, 

vented this approaching vessel from seeing the light of the > barque > at _ancnoi 
Their Lordships are, therefore, of opinion that the sentence of the Court Q App 

wftT,1$ct to what wae urged by Mr. Ctafaon, at the , <ta tfbfr speech 
on the subject of the tottanry and toe eondrttone upon which election was 
stayed, their Lordships feel that they cannot interfere with the exerpise of the 

discretion, of the Court below upon that point* •, . -nr Metiodkr 

: On the whole, therefore, their Lordships will humbly advise H.ei Majesty 

that the sentence appealed from he affirmed, with costs. 


The 3rd May 1877. ^ ; L\ B ^ • ? ^ ' 

Present : 

Sir James W. jOolvik, Sir Barnes Peacock, Si? Montague E. Siqiiffi, 
and Sir Robert P. Collier. 

Hindoo Law—Iaheri lance — Brothers of the Whole and Half Blood , 

On Appeal from the Hiyh Court at Calcutta . 

Sheo Soondary 
versus 

Pirthee Singh and others* 

’ Bj the ‘law of the Dayabhaga, a brother of the whole Wood succeeds, in the case of an undivided 

' , . Ihypaoveabie estate, in prelcreuce to a brother of the half blood* 
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Mr. Coiiie, Q.C . , and Mr. Graham for Appellant, 
No one for Respondents. 


Sir Montague Smith gave judgment as follows : — 

The single question in this appeal is whether in a joint family a brother of the 
half blood identified to succeed equally with a brother of the whole blood to the 
♦share of the deceased brother. It arises at the close of a long litigation, and in 
consequence of a remand which was made by Her Majesty, upon the recommen- 
dation of this Committee, on the hearing of a former appeal in this suit.* It is 
not necesary to recount at any length the proceedings in the suit, because the 
determination of the above question will support either the decree of the Subordi- 
nate Judge or the decree of the High Court which reversed that decision ; but it 
may be stated that the action was brought by the present respondent, Pirthee 
Singh, against the Court of Wards, who were representing Sheo Soondary, to 
recover an estate called Talook Sunkra in Zillah Bhaugulpore, The estate had 
belonged to Soomaer Singh, the common ancestor of the plaintiff and Sheo Soon- 
dary , and on the original hearing of the suit in India, and upon the former appeal 
here, it appeared that two only of his descendants were before the Court, namely, 
the plaintiff and the defendant, Pirthee Singh was one of the sons of Soomaer, 
and Sheo Soondary was a granddaughter of Maniek, another son. Manick left 
an only son of the name of Durbijoy, and he had died leaving his daughter, Sheo 
Soondary, as his heir and representative. 

The questions originally contested in the suit were whether Pirthee Singh 
was the legitimate or illegitimate son of Soomaer Singh, and an issue was directed 
to try that question. The other question was one of law, whether the law of 
primogeniture obtained in the family of Soomaer Singh or not. Those were the 
two questions upon the former appeal. It became, however, necessary to ascer- 
tain whether the family were governed by the law of the Mitakshara or by the 
law of the Dayabhaga, and how that was remained uncertain upon the record as 
it w r as brought up before this Committee. The result of the appeal was that 
their Lordships recommended that the cause should be remanded to try the fol- 
lowing issues : “ First ; Whether Soomaer Singh left any and what legitimate sons 
other than Manick Singh in the pleadings mentioned, and the respondent ; and, if 
so, whether they are living or dead ? And if any of them are dead, "when they 
respectively died, and whether they left any and what male descendants '? ” That 
issue was sent down, because upon the hearing of the appeal it appeared that 
there were other sons of Soomaer besides those who were the parties to the 
record, and their Lordships felt that it would not be right to give a decision dis- 
posing of this property without some enquiry being made respecting the other 
sons. The facts which appeared upon the trial of this issue have led to the ques- 
tion which is now before their Lordships for decision. The second issue was, 
* Whether the estate of Soomaer Singh which was formerly within the limits of 


JSllah Beerbhoom, having been transferred to Zillah Bhaugulpore, the succession 
: thereby becomes liable to be regulated by the law of the Mitakshajra, or whether 
, : by*: reason of any local or family custom such succession, notwithstanding the 
continues to be governed by the law of the Dayabhaga.” The finding of 
: Courts upon that issue was that this family is governed by the law of 


■ 1 trial of the fipsi issue it appeared that Soomaer left six sons by 

the son of the eldest wife; four others, Durbar, Tiluk, Hurry, 
Ms second wife ; the plaintiff, Pirthee Singh, being the only 
few arose below whether Pirthee Singh, a$ a brother 

of the equally with Tiluk, brother of the whole, blood, to 

' the shares who, are dead,. , The Subordipa-fefe- Judge 

; : * : ■ / : * . ? Sutfc* fr d [ ' i :C.- 
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held that he did not so succeed ; that he was only entitled to his own share as 
one of the six sons of Soomaer, and, therefore, to only one sixth of the property. 
Upon an appeal to the High Court that decision, so far as it related to the share 
of Pirthee Singh, was reversed, and it was held that he was entitled altogether to 
six annas and eight pies share of this estate, made up of the shares to which they 
held him to be entitled as heir to his half-brother, and his own share. 

Their Lordships have been referred to the Dayabhaga and the commentators 
upon the text of the Dayabhaga, and they have also been referred to a decision 
of the full bench of the High Court of Bengal, in which the question now to be 
determined was raised and very fully considered. That decision is opposed to the 
judgment of the High Court in the case under appeal ; but at the time this judg- 
ment was given, the decision of the full bench had not been delivered, and the 
High Court appear to have determined the question in this suit without going 
very fully into the doctrine. They probably acted upon certain decisions which 
have been given by Divisional Courts of the High Court of Bengal, which held 
that the half brother was entitled to share in the same way as a uterine 
brother. The cases which have so held are Tiluh Chuncler Roy v. Ram Luchhee 
JDo$see y 2nd Weekly Reporter, 41, Ilylush Ghunder Sircar v. Gooroo Churn 
Sircar , 3rd Weekly Reporter, 43 (in which the Court went fully into the text- 
books and commentators), and Shib Narain Bose v. Ram Nidhee Bose , 9th 
Weekly Reporter, 87. These decisions come near together in point of time. 
They are not decisions running over a long period of years, which might in that 
case be considered to have declared the law with regard to the succession to pro- 
perty, and which under such circumstances their Lordships would have been 
unwilling to disturb ; but they are decisions of a recent date and coming very 
nearly together* 

The recent case in which the question came before the full Court for con- 
sideration is Rajhishore Lahoory v. Gobind Ghunder Lahoory (1 Indian Law 
Reports, Calcutta Series, 27).* That case is entitled to great authority from the 
manner in which it came before the Court. The question is precisely that which 
is raised in the present appeal, and upon the hearing before the Divisional Bench, 
the Judges, upon being referred to the decisions in the Divisional Courts on the 
subject, felt considerable doubt whether they had been correctly decided ; and the 
question being one of great importance, they thought it right to refer the then 
appeal for decision to the full Court. That accordingly was done. Mr. Justice 
Macpherson gave the judgment of the Court, in which all the other Judges, being 
five in number, concurred. 

It cannot be denied that the construction of the text in the Dayabhaga itself 
is not free from difficulty. In the early sections of the chapter in which it is dis- 
cussed (the 11th chapter), the law appears to be laid down with tolerable clear- 
ness, that the half brother does not succeed to the share of his half brother’s estate 
in the case of an undivided family which has never separated. But in clause 35, 
a doubt is thrown upon the certainty of the doctrine thus laid down by a citation 
from Yaxna, -which runs thus : “ The whole of the undivided unmoveable estate 
appertains to all the brethren ; but divided immoveables must on no account be 
taken, by the half brother.” This citation occurs in one of a series of paragraphs 
which discuss the effect of brothers becoming reunited after a separation ; and it 
would appear that the law is different with regard to half brothers who, having 
once separated, are reunited, from that which governs the case of half brothers 
who have never separated, 

, Their Lordships do not think it necessary to discuss at length the different 
passages in the Dayabhaga and the commentaries of text writers upon them, 
because that has been done very fully in the able and well considered, judgment 
, of the High Court delivered by Mr., Justice Macpherson, It is a question of 
'/.\V * 24 W. & 234. 
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positive law and finding the law expounded, and, as their Lordships think, cor- 
rectlv declared bv the High Court, it is sufficient to say on the present occasion 
that ‘they adopt the opinion of the High Court and the grounds upon which their 
moment is founded. There is no doubt that the brother of the whole blood 
stands with regard to religious offices in a higher position than the brother of the 
half blood. The brother of the whole blood offers three oblations to the ancestors 
of the deceased on the father’s side, and three on the mother’s; whereas the 
brother of the half blood offers three to the paternal ancestors only. Therefore, 
there are reasons peculiar to the Hindoo law of succession as expounded by the 
Dayabhaga, which may have led to the distinction in the mode in which the suc- 
cession to brothers takes place. The High Court, having gone through the 
authorities, have declared what appears to them to be the result in the following 
sentences: “We thus have it that, (a) applying the principle which is the basis of 
the whole scheme of inheritance propounded in the Dayabhaga, the whole brother 
undoubtedly succeeds in preference to the half-brother : (b) In the Dayabhaga, s. 5, 
els. 9, 11, and 12, it is expressly said that the whole brother succeeds before 
the half-brother ; and elsewhere there are indications that the commentator 
accepted as a fact the superiority of the whole blood : (e) The son of a whole 
brother is expressly declared to rank before the son of a half-brother, and the 
principle upon which this is declared applies equally to the case of brothers and 
half-brothers : (d) When there has been a separation, a half-brother who becomes 
reunited gains by the reunion a better position than he otherwise would have 
had, and is brought up to the level of a whole brother who has not become 
reunited, — which proves that the original position of the half-brother was inferior 
to that of the whole.” This last proposition seems to be well founded on the 
authority of the Dayabhaga. Section 25, which embodies the passage from Yama, is 
referred to and explained in the judgment as follows : “ It is to he observed, -—and I 
think it is shown by cl. 20 that this is so, — that in the Dayabhaga itself this text 
of Yama is introduced only as being connected with the matter under discussion, 
vlz.y the succession in cases of separation with or without reunion, etc., and there 
really is nothing to lead to the supposition that it was referred to save as hearing 
on that matter, or that in quoting it in cl. 35 there was any intention of contra- 
dicting or throwing doubt on the law as already distinctly propounded by the 
Writer himself in the earlier portion of s. 5.” Their Lordships think that this 
construction reconciles the different parts of the Dayabhaga. 

The result is that the judgment under appeal cannot be supported, and their 
Lordships will humbly advise Her Majesty to vary the decree of the High Court 
by declaring that Pirthee Singh is entitled to a sixth, that is to say, two annas 
and eight pies share of the estate instead of a six annas and eight gundas share. 
Inasmuch as the law had been declared in favor of the respondent at the time 
, the decree was passed, their Lordships think that it is not a case for costs. 


The 1 4th May 1877, 
Present : 


'* Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 

■ ^ ■- • . and Sir Itobert P. Collier. . • . 

, (Documentm'y) — Remand, , 
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Burra Lall Opendronath Sahee Deo 
versus 

The Court of Wards. 

This case was remanded for farther enquiry and report by the High Court, the Judicial Committee 
being dissatisfied with the manner in which the Judges of the High Court had overruled the Lower 
Court on a question of fact, by rejecting certain entries (in boohs which, in the conflict of oral testimony 
on both sides, were brought into Court to show on which side the truth lay) as not genuine, from their 
own observation of the books, without taking evidence or rehearing the case on that point. 

Mr. Leith , Q.C., Mr. Boyne , and Mr. John Gutter for Appellant. 

Mr. Gowie, Q.O ., and Mr. E. Macnaghten for Respondent. 

This Is a suit brought to recover the possession of the estates, which are said 
to comprise 7,000 villages, belonging to the impartible Raj of Nagpore Khoord ; 
and the question raised in it is the right of succession to the Raj upon the death of 
the late Maharajah J uggurnath Sahee Deo, which happened on the 9th July 1869. 

In view of the advice which their Lordships propose humbly to tender to Her 
Majesty, it will not be expedient to discuss, on the present occasion, the conflicting 
evidence which the case presents. It will be sufficient to state shortly the undis- 
puted. facts. 

The original appellant, who died during the pendency of this appeal, which 
is continued by his son, was a nephew of the late Maharajah, being the eldest son 
of Ms only brother, Kowur Sreenath Sahee, and claimed to be his heir, disputing 
the legitimacy of two children, still minors, namely, Pertab Oodey Nath Sahee 
Deo, who is alleged to be the son of the late Maharajah by his wife Ranee Luchun 
Kowur, the first respondent, and J uggut Mohun Sahee Deo, alleged to be his son 
by his wife Ranee Komul Kowur, the second respondent. These minors are repre- 
sented in the suit and the present appeal by the Collector exercising the functions 
of the Court of Wards in Cliota Nagpore. 

The ease was tried in the first instance by the J udicial Commissioner of Ohota 
Nagpore (Colonel Rowlatt), w r ho held that both the minors were illegitimate 5 and 
that the appellant was entitled to the Raj. This judgment was reversed on appeal 
by a Division Bench of three Judges of the High Court of Bengal. 

The late Maharajah succeeded to the Raj on the death of his father, Gobincl- 
nath, in 1822, being then about the age of nineteen. His only brother, Sreenath, 
had three sons, Burra Lall, the appellant, and two others, usually called Mary hill 
Lall, and Chota Lall. Sreenath died in 184S. The family was joint, and Sreenath 
and his sons lived with the Maharajah in the ancestral family residence at Palkote, 
until the Maharajah removed from it to Bhowro in 1865. 

The affairs of the late Maharajah’s zemindary were managed by his brother 
Sreenath, and on his death, Burra Lall succeeded him as manager. These facts 
appear from a petition presented by the late Maharajah to Government in 1848, 
in which he expresses great confidence in his nephew. In 1852 Burra Lall was 
dismissed from the management of the Raj, but was reinstated as manager in 
1860. In 1868 he was again and finally removed from the management, and from 
that time enmity existed between him and. the Maharajah. 

It is asserted by Burra Lall in his evidence that his dismissal was on both 
occasions brought about by Gopal Sahee, an illegitimate son of the Maharajah, 
and Mahal Sahee, a gomashtah. These persons, it is alleged, acquired and exercised 
great influence over the Maharajah, obtained the management of his property, and 
were .the principal actors in the conspiracy which is charged In the plaint, namely, 
to put forward two children bom of other parents as the sons of the Maharajah, 
one by Ranee Luchun, the other by Ranee Komuh 

At the time the Maharajah left Palkote to go to Bhowro he had four wives. 
The senior was the Maharanee or Burra Ranee, who was a lady of high rank, the 
> daughter of a Maharajah. The next was called the Koonwur Ranee; the third 
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was Ranee Luchun ; and the fourth Ranee Komul, who had then been married 

The Maharajah had no legitimate offspring when he left Palkote. The Burra 
Ranee had coven birth to a son in 1S34, who died on the day he was born ; he was 
lier onlv child. The Ivoonwur B,anee was childless. Ranee Luchun had had only 
one child, a daughter, who was born in 1850, about two years after her marriage, 
and died within a year of its birth. Ranee Komul had never given birth to a 


ClUl< The Maharajah left Palkote for Bbowro in July 1865, taking with him Ranees 
Luchun and Komul, and leaving the Maharanee and his second wife at Palkote. 
He was then about sixty-two years old. On the 23rd March 1866, nine months 
after leaving Palkote, Ranee Luchun, it is said, gave birth to Pertab Oodey ; and 
in less than a month afterwards, namely, on the 19th April 1865, Ranee Komul, 
it is said, gave birth to Juggut Mohun. , . , 

On the way to Rhowro, the Maharajah stopped at Nagphem, and there married 
a ffirl of the age of twelve years, who accompanied him to Rhowro. 

The Maharajah had no residence of his own at Rhowro, but occupied there a 
house belonging to one of his retainers. 

A few months after the arrival of the party at Rhowro a report reached 
Palkote that the Ranees, Luchun and Komul, were both pregnant. This appears 
from a paragraph in a Petition in Lunacy, presented on the 80th December 1865, 
by Burra Lail, to Mr. Oliphant, the Deputy Commissioner of the district, alleging 
that the Maharajah was then of unsound mind, and incompetent to manage his 
affairs, and praying that his estates might be placed under the management of the 
Court of Wards, under Act XXXV of 1865. 

The application in lunacy failed. 

The report that the Ranees were pregnant may have arisen from the fact that 
the iJVAiehumrlt, a ceremony usual in the fifth month of pregnancy, had been per- 
formed. It took place in the case of Ranee Luchun in the month of November, 
and in that of Ranee Komul in December 1865. It is common ground to both 
parties that all the ceremonies which usually take place before and after the birth 
of a child were performed, that is to say, the pwiichwnirit in the fifth month, and 
the ugumisnem in the ninth month of pregnancy; those after the birth being, the 
elmtiee on the sixth, the btirvltee on the twelfth, and the ekaisi on the twenty-first 
days. The birth of the first boy was notified by the Maharajah in several petitions 
to the officers of Government on the day following the birth, in which the child is 
styled w Boobraj ” the usual title of a Maharajah’s eldest son, and to these commu- 
nications congratulatory answers were received. Similar notifications were made 
on the birth of the other boy. The Maharajah continued at Rhowro, the children 


living with him until his death in 1869. 

The case of the respondents is that the minors are the sons of the Ranees ; 
that Ranee Luchun gave birth to the Doobraj in the presence of four of her own 
servants from Palkote, a woman called Puddum acting as midwife. That Ranee 
■, Komul also gave birth to Juggut Mohun, in the presence of her four Palkote 
’ servants, Puddum again acting as midwife. 

appellant does not rest on a mere denial of the respondents 1 case, but 
; to show that the two boys were the children of other parents. He 

Jlppi either of the Ranees was pregnant at Rhowro, He affirms that Pertab 
son of one Gudaee, a man of low caste, and his mistress OormiEa, 

< carried into the apartments of Ranee Luchun a few* hours after 

. K«tjP&Sfted off as a child of which she had just been delivered ; aud : that 

■ •' J uggttfc «6knn was the sob of one Gungnath by his wife Ugundh, to whom she 
gav e Komufs apartments, and who was passed off as the son of - 

( > " . involves a charge of conspira,cy against Go|>aJ .Sahee 



( 417 ) 

and the other persons, including the Ranees, who are alleged to have been con- 
cerned in putting forward these children. On the other hand, if that case be 
untrue, the appellant and his partisans have conspired to make a false charge to 
deprive legitimate heirs of their succession. Each case, if the testimony of the 
witnesses in support of it is believed, is completely proved ; but as both cannot be 
true, there has been on one side or the other a deliberate conspiracy, supported by 
a mass of perjured witnesses* The difficulty of finding the way to the truth in 
this conflict of evidence is greatly increased by the undoubted fact, which is 
adverted to by both the Courts below, that there is much evidence on each side 
to which it is impossible to give credit. 

This being the general position of the case, so far as regards the testimony 
of the witnesses, the evidence to be derived from the books which were brought 
into Court becomes of great value in determining the question on which side the 
truth lies; but, unfortunately, from the manner in which the High Court has 
dealt with them, they have become an element of disturbance in the case, 
embarrassing to those who are called on to decide it. 

The most important books are the rozen&mchas, or journals, containing daily 
entries of the receipts and disbursements in the Maharajah’s household. Besides 
the original journals, there is a book containing, not a literal copy, but a summary 
in more or less detail of the entries in the journals from 1st Assin 1922 to 30th 
Bhadoon 1923. (The dates are thus given in the judgment of the Judicial 
Commissioner (Record, p. 572), but in the exhibit itself the latter date is 18th 
Bhadoon.) This last book was sent to the Court of Gya during the lunacy 
proceedings, and was made up from the original journals, for the purpose of being 
so sent. 

The other books are a bhundar or storekeeper’s book, and two registers of 
the attendances of servants. 

All these books, except that sent to the Court of Gya, were taken possession 
of by Mr. Webster, the Commissioner, the day after the Maharajah died, and 
handed over to the Court of Wards* 

It appears that the original books were brought into Court in the present 
suit on the 19th May, and that from the Court of Gya on the 29th June 1870; 
but no attention appears to have been directed to the entries in them until all 
the witnesses on both sides had been examined. This appears from a petition 

by the respondents’ vakeel, alleging that " artifice ” had been used in the 
book jn which the names of Oormilla and Gudaee are entered ; that u it was only 
yesterday, that on the book being opened, lie came to know of this, or he would 
have filed several refutations of it," and praying that the book kept by the late 
Maharajah’s treasurer, Bachum Ball, might be sent for. On the 2nd September 
1870 the Judge made an order rejecting the petition, on the ground that it had 
been presented “ after the case for the plaintiff and the defendant had been 
closed.” 

On the same 2nd September the appellants examined Bhopal Ray, and or 
the 3rd Seetul Pershad, on the subject of the books ; and on the latter day Maha 
Sahee and Dahee Churn were examined by the respondents respecting them. 

It is to be noticed that Seetul Pershad had been examined in the suit by tb 
respondents, and it would seem from the exhibits in the suit that he had bee; 
appointed by each of the Ranees her agent to defend the present suit on he; 
behalf. (Record, p. 141.) 

The roxenarachas are said by Bhopal Ray and Seetul Pershad to be signe 
by the Maharajah and some of his officers (not always the same), and the on, 
which is principally impeached, viz., that from 1st Cheyt 1923 to 22nd Sawun 
is said by both these witnesses to be “all written by Seetul Pershad” * Both also 
say it bears the Maharajah’s signature, but there is a difference in their evident**'. 
;vjag* .to the other signatures. Bhopal says it is signed by Bhunjun Ball, tho 
' 27. ■ 
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treasurer, Mahal Sahee, and Kustooree Ball, whereas Seetal says It Is signed “at 
the end” by the Maharajah, Gopal Sahee, and Bhopal. Speaking of another 
rozenamcha, however, Bhopal says, “it used to be signed daily/' and the apparent 
difference in the evidence may perhaps be reconciled by the fact that Seetul is 
speaking of the signatures at the end of the book, whilst Bhopal may be referring 
to those in other parts of it. 

Mahal Sahee denies that the rozenamcha commencing the 1st Gheyt was 
written wholly by Seetal Pershad. He says it has been written partly by Seetal, 
“ the remainder by others whose handwriting I do not recognize.’ 7 He also says 
lie recognizes some of the signatures in the book as the Maharajah's, but some he 
does not recognize. He admits that the book produced from the Gy a Court, 
commencing 1st Assin 1922, was that sent from Bhowro to the Court, and that 
it has the signatures of the Maharajah, Bhopal Rai, and Gopal Sahee. 

Dabee Chum denies that the book commencing 1st Cheyt is one coming from 
the Maharajah's office, but he is the only witness who says so. 

Both the Courts in India have regarded the entries in these books as tests 
of the truthfulness of the case on the one side or the other, but have been led by 
them to directly opposite conclusions. 

It would seem, from the judgment of the Judicial Commissioner, that the 
genuineness of two only of the entries had been challenged before him, and that 
unsuccessfully. He treated the whole as genuine, and held that they disproved 
the truth of the respondents 7 case, and confirmed that of the appellants. On 
the other hand, the Judges of the High Court came to the conclusion that a leaf 
in the book commencing 1st Cheyt, containing all the entries of the 26th Cheyt, 
which, no doubt, are of a most important character, had been interpolated ; and 
that in the Gya book the name of Ugundh had been fraudulently inserted, and 
a figure added to the entry in which her name appears. Thereupon they not 
only rejected these entries, hut were led by the fraud they assumed to have been 
practised to disbelieve the whole case of the appellants. Mr. Justice Norman 
rests his judgment) entirely on this ground, intimating that but for the discovery 
of the falsification of the books, he should have concurred in the judgment of the 
Judicial Commissioner. 

Having adverted to the importance attached, and rightly attached, by the 
Courts in India to these entries, their Lordships will now consider them in detail. 
They will first take the entries of 26th Cheyt (the day of Pertab Oodey’s ehuttee, 
and on which Oormilla is said to have left Bhowro). Among them are : — 


{< Hookttmaamah and receipt, dated this day through Baboo Gopal Sahee, 
and Sowayah Bhundaree, for payment to Mussunuit Oormilla, and 
Gudaee of Sumbulpore 


B. a. 


310 0 0 .” 

[This sum corresponds with Rs. 300 and travelling expenses, Rs. 10, Gudaee 
says he received.] v, 

Again:- 


" Hookumnamah and receipt, dated this day through Sooburna Brahmin 
for the payment of the midwife Phoollo— 

“ Seeda — provisions 
u Present on leaving 


B. a. 
0 10 
5 0 


“ 5 10 0 * 


i ; ' ! j 

midwife who is said to have attended Oormilla.] 
hf entries of payments to servants, who were' said 


other witnesses never to have been in their or the Maharajah’s 
include payments to Sowayah Bhundaree, for Bhundar 
* and Lungri, w for washing the room where 

Uto Songstresses” (explained to be those who 
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sang at the chuttee), and under the description of “Employes of the Saujhill 
Ranee ” (Luchun) appear payments to 

Dulgerea and 
Gowree, 

and under the description of “Employes of the Ohota Ranee” (Komul) appear 
payments to 

Mungri, 

Resunee, 

Emrit, and 
Nunhakee, 

also payments to two palkee-bearers — Dalla and J olla. 

The importance of these entries, if genuine, cannot be disputed. Mr. Justice 
Glover admits their force, but adds a remark which, perhaps, naturally arises ; 
it is a singular thing that the entries of this one particular day should, if correct, 
prove almost every one of the plaintiffs allegations,” 

The extract from the Gya book of the 26th Cheyt, gives very imperfect, if 
indeed any, support to these impeached entries. The only entry relied on for 
this purpose is the following : 

E. a. p. 

“ Present and Bedaye (on leaving) ... ... ... 311 0 0,” 

This, it is said, represents the payment of Rs. 810 to Gormilla and Gudaee, with 
R. 1 added, which was paid to a bard. 

There is indeed another entry : — 

E. a. p. 

“ Expenditure of the Chuttee of the Dobraj ... ... ... 92 4 0,” 

but this affords no materials for a comparison with the detailed items of expen- 
diture in the original book. 

Seetul Pershad explains tbe entry of Rs. 311 thus: — 

“ In the original bock there is an entry of Rs. 810 to Mussumat Oormilla and 
Gudaee of Sumbulpore. In the copy there is an entry of Rs. 811 for a present on 
departure, and in this is included R I paid to a bard, and that Rs. 110, the total 
being entered as Rs. 311.” 

Whether this explanation be satisfactory or not, Seetul says the entry 
represents the payment to Oormilla and Gudaee, and he does not appear to have 
been cross-examined as to the genuineness of the original entry* This witness 
also says, to account for the details of the disbursements of the chuttee not being 
entered in the copy sent to Gya, that a warrant came from the Court to Gopal 
Saliee, who directed it to be made quickly, so the total only was written in 
the copy. 

The Judges of the High Court have, as already stated, come to the conclusion 
that the leaf in the original book has been interpolated* Mr. Justice Kemp and 
Mr. Justice Glover both say that it does not appear to have been written in the 
same handwriting as the other pages of the book ; and Mr. Justice Glover points 
out that “the leaf contains not only the entries of the 26th, Cheyt, but the two 
first entries of the 27th, the whole in the same handwriting, whilst the entries 
of the 25th and the remaining entries of the 27th in the next leaf are in a 
different hand, the hand apparently that wrote the whole of the rest of the 
book.” 

The learned Judges seem to have come to this conclusion from their own 
observation of the books, without hearing evidence, or calling upon the parties 
for an explanation. It nowhere appears that the Advocate-General who was 
Counsel for the present respondents contended that the leaf had been interpolated, 
or , did more than object to particular entries in it 

, The Judges took the same course with respect to an important entry in the 

book which affects the case of the younger minor. 
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The entry is as follows 

" 20tli Bysack — 


B. 

112 


P* 

o: 


Present on leaving to Ugimdli Kowri 
The 20th Bvsack is the clay on which Ugundh left Bhowro, and no doubt 
the entry, if genuine, would afford material confirmation of the appellant s case 
regarding her. The Judges have found that the words “ Ugundh Kowri have 
been interpolated, and the figure 1 added to the entry ; They say that these 
additions are written “in a thicker hand and with different ink. The entry 
without these additions would stand “ present on leaving Rs. 12, and would then 
he of no significance. The page in the Bhowro book which contains the entries 
of 20th Bvsack is missing. The Judicial Commissioner has found that the pages 
containing the entries of the 16th to the 20th Bysack inclusive, have been 
removed \ bat he expresses no opinion, and, apparently, made no. investigation 
as to this removal. It is difficult, however, to resist the conviction that they 
were designedly abstracted. However this may be, there can be now no com- 
parison of this entry with the Bhowro book; but the Judges say that the details 
of the Gya book do not correspond with “the terij. ” or summary of tire different 
heads of account which was produced, and that in the terij for. the month o. 
Bysack neither the totals nor the daily account correspond with the books. 
They particularly point to the entry on 20th Bysaek of the purchase of a horse, 
the price of which in the book is entered as Rs; 200, and in the terij as Rs. 300. 
It seems to have been urged before them by the present respondent s Counsel, 
and Mr. Justice Kemp says, “ with some show of reason/ 5 that the difference ox 
Rs. 100, is that added to the figures in the entry in which Ugundh s name 

^ ^ This terij does not appear Upon the record, and their Lordships are therefore 
unable to say whether any such inference properly arises from the variances 

between it and the books. > 1 1 

The entry of the payment to Ugundh was one of the two impeached at 
the hearing before the Judicial Commissioner, and his finding upon it is as 
follows : — 

“ It has, however, been objected by the pleader for the defendants that the 
words Ugundh Kowri. have been added afterwards to the previous entry. I have., 
however, examined the book attentively, and although the words Ugundh Kowri 
are a little heavier than the words which precede them, they correspond in 
appearance with the way in which the figures 112 have been written, so that 
this objection is not of any avail.” 

It does not appear that the suggestion that the initial figure 1 had been 
added was made to him. He thought that the name “Ugundh” corresponded 
with the way in which the figures (in the plural) were written, though.it may be 
assumed from the terms of his finding that both differed from the writing of the 
rest of the entry. 

The only other entry impeached before the Judicial Commissioner is that m 
; "which the name of “ Jeetni Helin ” appears. His finding upon it is as follows 
, U: * Regarding the tampering that has taken place in the name of Jeetni Helm, 

' accounts of Bhobnath, it is clear even now that the name of Jeetni was the 

.! ,^l4tigiSially entered in them, and as it has been proved that these papers 
Beputy-Oommissioner’s Office without any alteration in her name 1 
it appears evident that what has been done has been effected 
received by him, and by some one In the Interest of the defen- 
1 4 ’ ighed to make it appear that the name of Jeetni had been substituted 
fee&p pise, but in this the person, whoever did it, has completely 



for 

temper 


? I ? • 'i 1 1 H rif II 



/are right in stipp£Bing f that the bpoks^ llave been 
*** 'it out* ribtfbf ;‘a 'right pokebu^ion, ^ * 
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The above are the only entries which have been directly impeached, but the 
conviction of the Judges of the High Court that they were spurious led them to 
distrust all the other entries, and indeed the whole of the respondents’ case* 

Mr* J. Norman says : “ Coming upon this flagrant instance of the manufacture 
6f evidence on the part of the plaintiff, I lose all confidence in the materials with 
which I have been obliged to deal .” 

And Mr. J* Glover says, “ I think that where so many alterations have been 
shown, it would not be very safe to take any of the entries relied on by the 
plaintiff for granted,” 

Their Lordships cannot but think that this, upon the evidence then before 
the Court, was too sweeping a condemnation of the books. 

Mr. Justice Glover remarks that the defendants (as is no doubt the case) 
strongly objected to the books being put in at such a late stage of the case 
without opportunity being given to them of producing rebutting evidence, and 
seems to consider there was a miscarriage of justice in their objection being 
rejected. Supposing this were so, it might be a reason for further investigation, 
but not for a conclusion adverse to the other side ; and their Lordships cannot but 
regret that the learned Judges of the High Court, before over-ruling the Judicial 
Commissioner on a question of fact, which greatly influenced both his and their 
own judgments on the whole case, and formed the pivot on which Mr. Justice 
Norman’s opinion entirely turned, did not take evidence and rehear the case on 
this point. 

But, whilst their Lordships are dissatisfied with the manner in which the 
Judges of the High Court arrived at their conclusion, they do not feel themselves 
at liberty to disregard it, and give effect to the entries which they rejected. 

The Judges below have decided upon their own inspection of books which 
are not sent over, and upon inferences from a terij which is not in the Record. 
All their Lordships can do under these circumstances is to consider whether the 
entries which are not directly impeached enable them to see their way to a final 
decision, or whether they should remand the case. 

The most important of these entries affects the case of the elder minor. 
It is under the date of 8th Magh 1922, and is as follows 

E. a. p. 

(i Paid to Moorli Bralimini and So way all Blnmdaree for going to Surnbnl- 

pore, for urgent business ... ... ... ... 30 0 0.” 

A similar entry appears in the Gya book, except that the words “ for urgent 
business ” are omitted. 

Mr. Justice Glover observes, on the entries generally, that it is incredible 
that the parties to the fraud should have made or passed entries qf this kind, and 
Mr, Justice Kemp remarks that Rs. SO is too small a sum to have been given to 
these persons if they were going on the mission described in the evidence. 

No explanation of this entry appears in tiie evidence. 

The entry in the Gya book of the 26th Cheyt, “ present and hedaye on leav- 
ing, Rs. 311” has already been commented on. This entry, taken alone, can 
scarcely be relied on to confirm the evidence that Rs. 310 were paid to Gudaee 
on this day, for numerous entries of presents on leaving appear in the hooks. It 
requires Seetul Pershad’s evidence to explain it. 

The only entry in the Gya book which directly affects the case of the 
younger minor is the impeached one of the 20th Bysack, already noticed, which;, 
omitting Ugundh’s name and the figure 1 5 stands; — 

K. a. p. 

<s Present on tearing ... ... 12 0 0” 

The next entry is— 

, 1 R, a. p* * 

“ Subsistence to the people of Mtmlio 1 8 O’ 1 

*tj,i •’ , - The first entry in this reduced state is, as already observed, of no gignifi-,- 
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cance. The other entry is supposed to refer to those who came 

Ugundh. It may be so, but it would scarcely be safe to draw that mteienco 

* 10m The re maining entries in the rozenamchas are those in which the names of 
servants, whom the two Ranees and their witnesses deny were ever m then 

The ^entries are not of money paid to them, hut of money, food, and othei 
things paid or carried by them to others. 

In this class of entries the following names appear . 

Lungri and Reori (the wives of Sowayah), the former twice and the latter 
once, and Mungri and Imrit (said to have been servants of Komul), the former 

twice and the latter once. » ,, 

(The names of the other women said to nave been servants of the Ranees^ 
viz Dulgeria, Besun, and Nunki, only appear in the entries of the 26th Oheyt.) 

’ Besides these, there are entries of payments to Sowayah and to the two 

witnesses Dele and Jnlha. ^ 

Soway ah’s name also appears in the Bliundaree book, and the names ox Dele 

and Jnlha in the servants’ attendance book. 

It is to be observed that the names of some of the Pafkote servants whom 
the respondent’s witnesses deny were with the Ranees at Bhowro, appear m 
entries similar to those relating to the Bliowro women. 

The gleanings thus made from the entries, winch are not directly impeached., 
tend to confirm, so far as they go, the appellant's case, but fall very far snort of 
affording the confirmation it would receive if the entries rejected by the Hig.i 
Court were found to be authentic. Their Lordships, therefore, think that it 
would be more satisfactory, before coming to a final decision on the. appeal, that 
the true state of the books should bo ascertained by a further enquiry, in which 
each party should lie at liberty to adduce evidence with reference to the composi- 
tion and state of the books aiid of the entries in them, and with reference to the 
custody of the books, and the persons who could have had access to them. 

If it should be found that the rejected entries are genuine, their value will 
have to be estimated by their Lordships in disposing of the case ; whilst if it 
should appear that the books have been fraudulently dealt with by the agents of 
either of the parties, it may be necessary for them to consider how far, from the 
nature and extent of the falsification which may be shown to exist in. them, the 
general ease of the party whose agents may be found to have been guilty of the 
fraud ought to be discredited. _ 

Their Lordships think that the remand should be for an enquiry and report 
by the High Court on the following points *. — 

Whether the leaf containing the entries of the 26th Oheyt in the rozenameha 
of the 1st Oheyt to 22nd Sawun is the original or an interpolated leaf, and if the 
former whether any, and, if any, which of the entries in it have been added or 
altered since it was first written ; and by whom and when, if such leaf is found 
to have been interpolated, such interpolation was made, or, if it is found to be 
the original leaf, but to contain added or altered entries, by whom and when 
„ : mdi additions and alterations were made. 

1 j , * Whether the following entry in the book produced from the Court of Gya, 

> date of 20th Bysack : 

' ? ; v/* '' 4<< Present tm leaving to Atfimtlli Kowri ... Tin, 1,12 ” 

flStf&tSly written as it thus appears, or lias been added to and altered in any 
and MlK particulars, and if so, by whom and when. 

‘ ; : ’ ffngBpi? ihe, pages of the original rozenameha, containing the entries of the 
3 -iBysaek inclusive, and which pages were found by the Judicial 

j-j — jn :t> w 

Whom i 


removed, were designedly abstracted, and, if 'so, by 
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Whether the other, entries material to the issues in the cause appearing in 
the extracts from the books set out in pages 22 to 24 (inclusive) of the Record, 
are original and genuine entries, or whether any, and which of them, have been 
added or altered, and if so, by whom and when, 

'Whether any other entries appear in the books brought into Court besides 
those set out in the present Record, which are material to the issues in the cause, 
and if so, what entries. 

Their Lordships also desire that upon this remand it should be ascertained 
and found whether the petition alleged in the affidavit of Mr. Hawes (filed on the 
application for review) to have been presented in 1862 by the late Maharajah to 
the Lieutenant Governor of Bengal, praying that he might be allowed to adopt a 
son, was so presented, and if so, that such petition, and the reply thereto, if any, 
should be placed on the Record. 

They also desire that it should be enquired into and found whether there is, 
or is not, any custom or practice in the Maharajah’s family with respect to the 
adoption of a son. 

Their Lordships will humbly advise Her Majesty to the above effect. 


The 14th May 1877. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, find 

Sir Robert P. Collier. 

Limitation — Act XIV of 1859, s. 21 — Execution of Decree — “Must” “shall,” 
p and “ may” — Res Judicata — Act VIII of 1859, s. 2 — Jurisdiction. 

On Appeal from the Chief Cotort of the Punjab . 

The Delhi and London Bank (Limited) 
versus 

Melmoth A. D. Orchard. 

The words “ nothing in the preceding Section shall apply to a judgment in force at the time of the 
passing of the Act,” in s. 21 Act XIV of 1859, mean that nothing in the preceding Section should 
prejudicially affect the right of a creditor under a judgment in force at the time of the passing of the 
Act ; and the words u but process of execution may he issued” mean that, notwithstanding anything 
mentioned in the preceding Section, execution might issue either within the time limited by law, or 
within, three years next after the passing of the Act, whichever should first happen. 

The substitution of the word “must ” or “ shall” for the word “may” can only be done for the 
purpose of giving effect to the intention of the Legislature ; hut, in the absence of proof of siich 
intention, the word “ may ” must he taken to be used in its natural, and therefore in a permissive and 
not in an obligatory sense. 

An order declining to execute a decree for want of jurisdiction is not an adjudication within the 
rule of mjudieaia, or within s. 2 Act VIII of 1859, so as to bar a subsequent application for the execution 
of that decree. 


Mr. Leith , Q.C., and Mr. Graham for Appellant. 

Mr. Doy rn for Respondent. 

Biv Barnes Peacock gave judgment as follows : — • 

This is an appeal from a judgment and order of the Chief Court in the 
Punjab, dated the 81st July 1874, reversing on review a former judgment and 
order of the same Court of the 17th March 1873, and thereby disallowing the 
execution of a decree obtained by the -appellants against the respondent for the 
recovery of a sum of Rs. 14,408. 14 for debt and costs. 

The judgment was recovered on the 5th October I860, in the Court of the 
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Deputy Commissioner of Delhi. Subsequently to the decree the defendant made 
various payments on account up to the month of October 1869- 9 a . " 1| ?4 0 

that month the plaintiffs presented a petition to the Deputy Commissioner, claim- 
inrr a balance of Rs. 19,227. 3. for principal and interest, and praying that, alter 
ascertaining the amount to he recovered, a certificate might be sent to the Orvi 
Court at Meerut, transferring the decree, in order that it might be executed, m a 

Court (Record, 7 and 9). . . , , , , 

It is unnecessary to refer particularly to all the proceedings which took place 
on that petition; it is sufficient to say that on the 10th December 1869 tie 
Deputy Commissioner made the following order : > jio^a t* 

u The decree is of a prior date to the introduction of Act XIV ot tooJ. 
should be executed according to the civil law of the Punjab ^ and as, according o 
the said law, the period of one year was fixed for its execution, and m case tha 
period expires, the rule is that the decree should be executed by obtaining the 
sanction of the Commissioner ; and as on the report sent for obtaining sanction 
the Commissioner did not pass any order either giving sanction or any otiiei 
order, and as it is not within the power of this Court to^ execute such a decree, it 
is ordered that (the petition) be sent to the Record-room (Record, p. 11). 

There c an be no doubt that the application made on the 22nd October 1869 
was bond fide , and, indeed, the learned Counsel for the respondent has very pro- 
perly admitted that it was so. _ . , ri/)A , , ,, 

No appeal was preferred from the order of the 10th December I860 ; but the 
defendant, notwithstanding the order, made further payments on account. 

On the 4th May 1871, the plaintiff alleging that the pay^ e ^s made were 
not sufficient to cover the interest, and claiming a balance of Rs. 2o,7 /-'* 1°- 
made a fresh application to the Deputy Commissioner for a certilicate and transfer 
of the decree to the Court of Meerut for execution, and prayed that a summons 
might be issued under the provisions of Act Mil of i.8o9 (Record, p. 12). 

Upon that petition the Deputy Commissioner, on the 6th May 18 < 1, made 

the following order: — , ,, 

“As the application for execution has already been rejected and sent to the 
Record-room, and now the period for execution has expired totally, it is oidered 
that the application be rejected and sent to the Record-room” (Record, p. 13). 

With reference to the statement that the period tor execution had then 
totally expired, it may be as well to point out that Act XIV of 1859 was 
extended to the Punjab on the 1st January 1867, and consequently that the 
period of three years from the time when the Act came into operation m the 
Punjab had expired before the application of the 4th May 1871 was made. On 
the 30th June 1871 the Deputy Commissioner refused to review his judgment, 
and on the 10th July of that year the plaintiffs appealed to the Commissioner, 
who, on the 18th August 1871, dismissed the appeal,, holding, amongst other 
things, that the three years’ grace under the limitation law expired ^ oi'p the 
,, 1st January 1870, and that a mere petition for execution which was dismissed 
'■ wm not sufficient to keep a decree in force (Record, p. 18). 4 

The case was appealed to the Chief Court of the Punjab,^ which at first 
the appeal (Record, p. 19). Subsequently a full Bench of that Court, on 
!;| March 1873, upon review, decreed the appeal with costs, and reversing 
deni of the Lower Courts, ordered and decreed the appellants 7 application 
'~*A|ion with costs and the costs of the appellant in the Appellate Court 
il ~ ”g4). They said; — - 

'"felkatiop for execution in 1 809 to the Assistant Commissioner at 
opinion of this Court, a bond fide proceeding to enforce the 
& to enforce the decree, and not merely keep 

expiration, of three years from the: date of that 
^ '"1^ was filed ” (Record, $>*■ ! : f - f * ] , * 


the deer 
proceed 


, i. i r •' 


1:1m 
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Subsequently, on the 31st July 1874, upon a review of the judgment^so given 
“on review, the Chief Court reversed their decree of the 1/th l March 1873, upo 
ground that the decree having been obtained before the introduction ox 
of 1859 into the Punjab, the ease must be governed by the provisions of s. - > 
hot by s. 20. The case was decided by Mr. Justice Boulnois and Mi. Justice 
Melvill upon the authority of the cases of MudeUvar v. Maljx 
High Court Appeal Cases, 177), and Ilakunda Valad Balaclmiya v. iam 
and Nila (5 Bombay High Court Appeal Cases, 102). Mr. J ustice Thornton held 

a contrary opinion, and recorded his reasons tor dissent March 

It was not contended that the decision of the Chief Corn t of the 17th JU, c 
1873 was incorrect for any other reason than that afforded by the words o . - 

° f ^The case depends upon the proper construction to be put on ss. 20 and 21 of 
Act XIV of 1859. The following are the words of those two sections : 

“ 20. No process of execution shall issue from any Court not established by 
Royal Charter to enforce any judgment, decree, or order of sue our > , ' 

some proceeding shall have been taken to enforce such judgment decree or ordei , 
or to keep the same in force, within three years next preceding the application loi 

such execution. ^ ^ preceding s ec tion shall apply to any judgment, decree 

or order in force at the time of the passing of this Act b^t process of exec 
may be issued, either within the time now limited by law toi issuing proccss c 
execution thereon, or within three years next after the passing of this Act, which . 

evei in the case of Kishan Goo wo Boss Auckhdu 

Modhoo Koonduo and others (G “ Weekly Reporter, ’ Burch 

Rulings, p. 98), that according to the literal wording of s. 20 no piocess of exeon 

Son could ever issue to enforce a judgment, even within a week from the date of 

it, unless some proceeding had been taken to enforce or keep it “i f o^ within 

three years next before the application for execution ; and it was 

construction was obviously insensible, and that the meaning of the 

that no process of execution should be issued to enforce a judgment or order of a 

Court not established by Royal Charter, after the expiation of three yeais f om 

the date of it unless some proceeding to enforce it, or to keep it m foice, should 

have been taken within three years next before the application for such ^cutmn. 

That was held to he the proper construction of s 20 both m tiiat case ana m 
the subsequent Full Bench case of Gangaluchun Ghosal v. Bonomcdu, Mulliol 
and others (7 “Weekly Reporter,” Full Bench Rulings, p. 51 o). 

In the latter case it was held that, under s. 21, execution might issue after 
the expiration of three years from the time of the passing of the Act to enforce a 
judgment which was in force at the time when the Act was f 
proceeding to enforce the judgment within the meaning of s. 20 had been taken 

d within three years next preceding the application for execution, t f 

That decision to Uowfby the High Court in Medr» m tire can* 0 1 
Karunpanan v. Muihannan (5 Madras High Court Reports, p. 10o). 

The High Court in Bombay put a different eonatruetoon upon a 81^ The 
cases are referred to in the judgment now under appeal They held that tue 
words, “ Nothing in the preceding Section shall apply to judgments mfoiee at the 
time of the passing of tills Act,” could not be rejected - wifttm} 
mental rule for the construction of statutes; and that the words, May be is,ued 
should be read as “ Must be issued f and they treated the words 
force at the time of the passing of this Act, ’ as applicable to a wdgment in ioice 
at tlie time of the extension of the Act to the Punjab, though not invoice at the 

time of the passing of Act XIV of 1859. # , A , * fL. 

; • , , .It cannot be disputed that the construction put upon by the Act by the 
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High Court at Calcutta, if permissible, was equitable, and prevented what must 
be admitted to be an inconvenience and injustice (p. 43). Indeed, if the construc- 
tion put upon the Act by the High Court at Bombay, and by the Chief Court in 
the Punjab, is correct, a judgment creditor could not, after the three years, have en- 
forced a judgment which was in force in the Regulation Provinces when Act XIY 
of 1859 was passed, or a judgment which was in force in the Punjab at the 
time when the Act was extended to that province, however diligent he might 
have been in endeavoring to enforce his judgment, and however unable, with 
the use of the utmost diligence, to get at the property of his debtor. Such a con- 
struction would cause great inconvenience and injustice, and give the Act an 
operation -which w T ould retrospectively deprive the creditor of a right which he 
had under the law as it existed in the .Regulation Provinces at the time of the 
passing of the Act, and in the Punjab at the time of the introduction of it. Their 
Lordships are of opinion that such a construction would be contrary to the inten- 
tion of the Legislature. 

There is no doubt that in some cases the word “ must,” or the word “ shall,” 
may be substituted for the word “ may ; ” but that can be done only for the purpose 
of giving effect to the intention of the legislature ; but, in the absence of proof of 
such intention, the word “may” must be taken to be used in its natural, and 
therefore in a permissive and not in an obligatory sense. 

On the construction of this inartificial] y drawn statute their Lordships are 
of opinion that the words, “Nothing in the preceding Section shall apply to a 
judgment in force at the time of the passing of the Act,” mean that nothing in 
the preceding Section should prejudicially affect the right of a creditor under a 
judgment in force at the time of the passing of the Act; and that the words “ hut 
process of execution may be issued,” mean that, notwithstanding anything men- 
tioned in the preceding Section, execution might issue either' within the time 
limited by law, or within three years next after the passing of the Act, whichever 
should first happen. 

It appears, then, to their Lordships that the words “Nothing in the preced- 
ing Section” (as used in s. 21), mean that the prohibition laid down in s. 20 
should not apply to judgments in force at the time of the passing of the Act. 

Without expressing their concurrence in all the reasoning of the Full Bench 
in the Calcutta case above cited, their Lordships are of opinion that that decision 
was correct, and that the application made to the Court of the Deputy Commis- 
sioner of Delhi, on the 22nd October 1869, being bondjide , though unsuccessful, 
was a proceeding to enforce the judgment within the meaning of s. 20 ; and that 
that proceeding having been taken within three years next preceding the applica- 
tion made on the 4th May 1871, to which the judgment now under appeal 
relates, such last-mentioned application was not barred by s. 21 of Act XIY of 
1859, and ought to have been granted. 

v. It was .contended that the rule res judicata applied, and that the application 
, ta&de on the 4th May 1871 was barred by the order of the Deputy Oommis- 
- jjMW of the 10th day ot December 1869, from which no appeal was preferred. 
B^fteir Lordships are of opinion that the order of the 10th day of December 
ttae not an adjudication within the rule of res judicata , or within s. 2 of 
of 1859. 

1 above reasons their Lordships will humbly advise Her Majesty 

TUfint and order of the Chief Court of the Punjab of the 31st July 
( and that the judgment and order of the J 7th March 1873 be 
d ia force ; and that the defendant do pay to the plaintiffs their 
s Chief Court of the Punjab subsequently to that decree. The 
' Tf§J:.|ke costs of this appeal. 



responi 
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The 9th June 1877. 

Present : 

Sir James W. Golvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Jurisdiction-Commissioner in Oudh- Appeal to 

pro tunc" — Judgment — Witness — Act I o/lS69 Registered TalooMms- 

Trustee . 

On Appeal from the Court of the Commissioner af Seetapore in Oudh. 

Thakoor Hurdeo Bux ^ » Cf ?> 

versus s '• , \ . « 

Thakoor Jawahir Singh. 

JASSt. TJStSSXZ =C< >■> 

Case To avoid delay and expense in this case, then- Lordships panted special leave to the appellant to 

most scrupulous in the endeavor to form their opinions independently. They ■ tl h , own 

their superiors, whether judicial or administrative, for course which they, as Judge#, ought 

judgments, or for instructions or orders directing them as ' . 4 m irrhtto be examined, as a 

to pursue. IE any information from a superior is considered necessary, he ought to be examinee. 

WH Tperson who has been roistered as a t,lookdar Wider Ad I of 1868, «* ** 

ioKT'-nd be liable to account 

accordingly. 

Mr. Leith, Q.C., and Mr. C. W. Arathoon for Appellant. 

Mr. Boyne for Respondent. 

Sir Barnes Peacock delivered judgment as follows . n ,, 
This is an appeal from a decree of the Commissioner of Seetapore, m Oudh, 
dated the 10th June 1872, affirming a decree of the Settlement Officer of t 

district, dated the 21st December 1871. _ ,, , , rw^i 

When the appeal was called on for hearing, Mr. Boyne, the le ^y e ^°™ 
for the respondent, took a preliminary objection and contended that the ^Com- 
missioner had no legal authority to admit the ^d to Xt No II 

ke referred to the Oudh. fjivil Courts Act (No. XXXII of . / )*, . * 

of 1863. By s. 4 of the former Act five grades of Civil Courts m the of 

Oudh were established, of which that of the Judicial Commissioner w® the Righesk 
By s. 15 cl. 3 of the same Act, an appeal from a decree of the Commissioner, when 
an appeal is allowed by law, lies to the Judicial Commissioner; but bj s 4 it 
was enacted that if the Court of First Appeal confirms gie decision oi the Couit 

of First Instance, such decision shall be final. , , .:„: on 

Bv s. I of Act II of 1863, which was a general Act to regulate the admission 
of appeals to Her Majesty in Council from the Courts m the non-iej^, __ 
provinces in India, the right of appeal was limited to final judgments, cec * 
orders, made on appeal or revision by the Court of highest civil jurisdictio .. 

It was contended on the part of the appellant that, as the judgment of the 
Commissioner affirming the judgment of tlio Settlement Officei wu > 
appeal lay from it to any Civil Court of higher jurisdiction, the Oomt of the 
Commissioner was, as regards this case, the Court of highest cm 
, the province. It should be remarked that, m the Privy Council Appeals Act ot 
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1S74 which was passed after the appeal in the present case was allowed, and 
which repealed Act No. II of 1868, the words “Court of Final Appellate Jurisdic- 
tion” are used in place of the words “Court of Highest Civil Jurisdiction. 

Their Lordships are of opinion that the Court of tire Commissioner was not 
in this case the Court of Highest Civil Jurisdiction in the province within the 
meaning of Act II of 1863, notwithstanding the decision of the Commissioner was 
linal. If the Commissioner had reversed the decree of the Settlement Officer, his 
decision would not have been final, but an appeal might have been preferred to 
a higher Court of Civil Jurisdiction in the province— As., to that of the Judicial 

Commissioner. „ T . 

In their Lordships’ opinion, toe words “Court of Highest Civil Jurisdiction 
in any province,” in Act II of 1SG3, had reference to the general jurisdiction of 
the Courts, and not to the finality of their decisions in particular cases. If the 
Court of the Commissioner was the Court of Highest Civil Jurisdiction in the 
province, within the meaning ot that Section, because an appeal from his decision 
in the particular case did not lie to a higher Court in the province, a Court of 
Small Causes would be equally a Court ot Highest Civil Jurisdiction in a case m 
which its decision is final ; and. in that case, it might, under the provisions of the 
same Section, admit an appeal to Her Majesty in Council, if it should declare the 
case a fit one for such appeal. 

When the preliminary objection was made their Lordships recommended the 
appellant to present a petition for special leave to appeal, which was accordingly 
done, and special leave was granted. In order to avoid delay and expense, the 
Court suggested that the ease should be argued nunc pro tune, and that course 
was assented to by the learned Counsel on both sides and adopted. 

Under the special leave a petition of appeal has now been duly lodged, and 
referred to the Judicial Committee. 

The suit was brought by Hnrdoo Bux, the appellant, and Purbut femgb against 
the present respondent. Purbut Singh has not joined in this appeal. 

The plaintiffs in their plaint stated! that during the kings time the talookas 
of Bassaindeeh and Sijaolia formed one talooka, and that the fathers of the parties 
were seven brothers descended from a common ancestor; that four of them 
separated and partitioned talooka Sijaolia from Bassaindeeh ; that talooka. Bas- 
saindeeh formed the share of Havanchal Singh, father of ITurdeo Bux, plaintiff, 
Fateh Singh, father of Purbut Singh, plaintiff; and Bhawani Singh, father of 
Jawabar Singh, the defendant; that the plaintiffs’ fathers, being seniors, used 
to make collections from the estate and to manage household expenses, including 
those incurred in marriage and funeral ceremonies; that the father pi the 
defendant treated them as his superiors, and never interfered in the affairs of 
the estate ; that defendant’s father was junior, and was treated by the plaintiffs’ 
fathers as if he were their own son ; that they (the plaintiffs’ fathers) got the 
kubooleut executed in his name with a view to avoid inconvenience to them- 
■ 'selves, and to connect him with offices, hut they all lived in commensality, and 
; defrayed their expenses out of the income of the said talooka; that after the 
. of the fathers of the parties the old practice prevailed between them up to 

;&at they had been living together and their expenses paid out of the 
H^the same estate ; that the plaintiffs had continued to enjoy the possession 
while the defendant had been the kubooleutdar : that as the 
% ' i ‘ kubooleutdar the tiuimud had been granted to him; that for one 
defendant had, under the suimud, given rise to enmity, and 
mm them, and put a stop to the profits enjoyed by them for 
p wished to deprive the real owners of their right, while the? 

e to destroy the rights of the plaintiffs p thrt in 
aB< j Q mi g a talookdars of : ^orp*a, the 
* 7 ' stated,. cage:.$f .hjflf i 

} ; , * ’ vd iUL. ; riri'U 1 ' ’ * 
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brothers claiming their shares he would not decline to give them their shares; 
that the defendant had altogether forgotten this written admission. Wherefore 
the plaintiffs prayed that, after proper enquiry, orders be passed that they be not 
deprived of their right. 

In their written statement dated the 6th October 1865, at p.32 of the Record, 
they stated that they had been compelled, by an order of the Criminal Court, 
dated the loth September 1865, to give up possession, but that previously to that 
time they had held continuous possession. They prayed that under the condi- 
tions laid down in the sunnud, in cl. 2 Circular 2 of 1861, the Government of 
India, letter No. 23, dated the 19th October 1859 ; and Circular No. 6 of 19th June 
1861, justice be done to them, and that they might not be deprived of their right. 

The defendant, in his written statement, alleged that the talooka in dispute 
was the solely acquired property of his ancestors, and particularly of his father; 
that there had all along been only one kubooleut; that he had held possession 
without any one as co-sharer; and that he of his own free-will had been assisting 
his near relations with food, etc., without their having any right; and that a 
summary settlement had been made with, and a Government sunnud granted to 
him alone (see Record, p. 41). 

The Settlement Officer did not enter into the question whether the property 
was the self-acquired property of the defendant’s father or was the joint ancestral 
property of the three brothers mentioned in the plaint, but he dismissed the suit 
upon the sole ground that the defendant was protected hy Act No. I of I860. 
He stated that he considered himself bound by the opinion of the Financial 
Commissioner in the late Supreme Court of Landed Estates Jurisdiction, in which, 
upon a petition presented by the plaintiff relating to another matter, the Financial 
Commissioner stated, “That the defendant was protected by his sunnud; that the 
plaintiffs could get nothing, and that it was perfectly useless their continuing 
litigation ” (Record, pp. 95, 96). 

The plaintiff Hurdeo Bux appealed from that decision to the Commissioner, 
who, without giving any reasons, dismissed the appeal, stating that the suit had 
been dismissed in accordance with the invariable practice of the Courts since re- 
occupation. (Record, p. 100). Subsequently, upon an application by the plaintiff 
to the same Commissioner for a certificate that the case was a fit one for appeal 
to the Privy Council, the Commissioner made the following remarks : — 

tl I have had this case before me several times since the receipt of the files, 
and I have consulted the Judicial Commissioner on the points as to which 1 have 
felt doubts. 

“ The case is before me on an application from the appellant for a certificate 
that it is a fit suit for appeal to the Privy Council. I have no hesitation in 
granting this certificate, for, though the order of this Court passed in appeal, and, 
which it is now proposed to contest, is one so obviously in conformity with the 
previous practice of the highest Courts of Appeal in this province, that it hardly 
admitted of dispute, and did not require to be supported by any lengthy argu- 
ment at the time it was written, since that time several cases have been before 
their Lordships, the orders passed in which have considerably modified the view 
of the law applying to talookas in Ouclh previously taken by the Courts of the 
Financial and Judicial Commissioners; and, though I do not find any case so 
clearly in point as to require me to hear an application for review, a course 
which has been suggested by the appellant, the ease is clearly one in which h© 
should be allowed every facility for bringing it before a higher tribunal. 

“ The certificate will, therefore, be granted, and this Order will be filed with 
the Record.” 

The suit was commenced long before Act I of 1869 was passed; viz., as far 
back as the 28th August 186j5. but the judgment of the Settlement Officer, the 
Court of First Instance, was not pronounced for upwards of six years afterwards. 

. ALt.v i • '• . 1 ‘ 
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Some of the proceedings which were taken in the meantime are detailed in the 
judgment of the Settlement Officer, and well might he describe them as “ most 
extraordinary ! ” 

The lands to which the suit relates were included in that part of Lord 
Canning's Proclamation of March 1858, which declared that the proprietary right 
in the soil was confiscated to the British Government which would dispose of 
that right in such manner as to it might seem fitting. 

By the Government letter of the 10th October 1859, set out in the 1st 
Schedule to Act I of 1869, it was declared that every talookdar, with whom a 
summary settlement had been made since the reoccupation of the Province, has 
thereby acquired a permanent hereditary and transferable proprietary right in 
the talooka for which he has engaged, including the perpetual privilege of engag- 
ing with the Government for the revenue of the talooka. 

By s. 3 the Governor-General in Council desired that the Chief Commissioner 
of Oudh should have ready a list of the talookdars upon whom a permanent pro- 
prietary right had then been conferred. 

Previously to that letter, vis., on the 24th April 1858, a summary settlement 
of the lands had been made with the defendant. He was consequently included 
in the list of talookdars, and a sunnud was granted to him. After the passing 
of Act I of 1889 he was also registered in List No. 1 under Act No. I of 1869, 
a 8, and also in List No. 5 (Oudh “Government Gazette/' August 7th 1869). 

The order for the summary settlement with the defendant was made by 
Colonel Barrow, the then Special Commissioner. The defendant, in his applica- 
tion for the summary settlement, stated that he had no partner other than the 
plaintiff Hurdeo Bux. 

On the 4th April 1866, pending the investigation of the case, the then 
officiating Settlement Officer, Mr. Wood, the Court of First Instance, wrote to 
Colonel Barrow, the Commissioner of the Lucknow Division, a letter, of which 
the following is a copy (p. 85) : — 

" Sir, 

M You doubtless recollect Thakoor Jawahar Singh, of Ba^adhee, who was rewarded for his loyalty 
during the late disturbances. 

2. I find that you, as Special He venue Commissioner, on re-occupation directed that the Thakoor 
Was to be admitted to engage for his talooka. 

“ 3. In statement A, the Thakoor admitted to you that his cousin, Hurdeo Bux, was his .sole co- 
sharer. Notwithstanding this admission, you directed that settlement was to be made with Jawahar 
Singh. Do you recollect whether you intended such settlement with him alone, as Sadur Malgoozar, as 
a matter of convenience,* and that Hurdeo Bux, the acknowledged co-sharer, was to be recognized at 
this settlement according to the nature of the rights ? 

44 4 An early answer will oblige.” 

To that letter Colonel Barrow, on the 8th April 1866, sent the following 
answer : — 


u Referring to your letter without No., dated 4tU instant, in the case of Thakoor Jawahar Singh, of 
Bassadhee, I have the honor to request you will be so good as to forward to me the Summary Settle- 
■ ment file with Special and Chief Commissioners’ orders thereon, as it will enable me better to remember 
! - the, circumstances, if I see what was written. 

it ' ' It is within my recollection that settlement was made solely with Jawahar Singh, because he 

, active assistance to Government in 1838.” 

• ; on the 25th September 1866, Colonel Barrow wrote to the 

■ • Officer as follows (p„ 86) 




active 

estate w 
i 

divided*, 




received the vernacular papers of the summary settlement of the estate of Jawahar 
tepi md regret they do not afford much inhumation. 

OTE&fa was one of those who early tendered allegiance after the rebellion, and afforded 
|f Jiff British Government. I have little doubt but that, in consequence of this, the 
■ name alone, and it was the meaning and intention of the settlement of 
hx jsadh estate, hut that those estates, should remain f 6f -erfer nn- 
^ was departed from under the orders of the Governor- 
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General making all estates heritable and transferable, under which order talookdars can now divide 
and will away their villages as they like. It is a question, though, whether any one can or not be 
admitted to share in a talook. 

“ 3. The policy of the summary settlement was to create and maintain large and undivided estates, 
a system, I believe myself, admirably suited to this country, but, as that is no longer possible, there 
can be no reason why sharers should be barred, and provision ought to have been made for their cases 
by those who departed from one of the principles of the settlement of 1858-59.” 

Upon the receipt of that letter, the Settlement Officer being, as he stated* at 
a loss how to proceed, recorded a memorandum dated 23rd October 1866, and 
forwarded it on the same day to the Commissioner of the Seetapore Division for 
orders. The following is a copy of the memorandum (Record p. 87) : — 

“ At length I have received Colonel Barrow’s reply to my lettter of the 4th 
April last. The delay arose from his not having received the Summary Settle- 
ment file from the Financial Commissioner’s Office. 

“ As I am at a loss how to proceed with this case, I submit the proceedings 
for the orders of the Commissioner, as to whether such a claim is cognisable or 
not under existing circulars. 

“ I must state that, in the case marginally noted,* it was proved beyond a 
doubt that a division of the talooka was effected about twenty years prior to 
annexation, when four of the seven brothers held their share jointly in common, 
and three held their share in like manner. The Commissioner will see that the 
parties to the suit had lived, together as an undivided family u;p to last year , 
when, through an accident (the Sadar Monsarim’s Report, under Circular 37 of 
1864), a dispute broke out, and Jawahar Singh broke off his connection with 
his cousins. 

“ I beg to refer the Commissioner to the vernacular papers filed by the 
plaintiffs* including an attested copy of Jawahar Singh’s statement as an arbi- 
trator in the case marginally noted,* wherein he admitted the plaintiffs’ right to 
separate their shares if the} 7 desired it. 

“ As I am seeking the Commissioner’s instructions in the case, I withhold 
the expression of my opinion on the merits of the claim. 

“ October 23 rd, 1866.” 

Three months after the date of the memorandum the Commissioner sent it to 
the Financial Commissioner in a letter dated 22nd January 1867, as follows 
<P- 8 §):“ 

“ Sir, 

s< I have the honour to submit for orders a memorandum, dated 23rd October 1866, with annexures 
from the Officiating Settlement Officer, Seetapur, respecting the claim of Hurdeo Bax to a share of 
Talooka Bassadhee, for which Jawahar Singh holds a summcL 

# u 2. Some of the villages lieicl by Jawahar Singh under the sunnud are ancestral, some acquired, 
while others again, having been decreed to Jawahar Singh at regular settlement, are not covered by the 
sunnud. Jawahar Singh admitted before Colonel Barrow, on the 24th April 1858, that his cousin, 
Hurdeo Bux, was his sharer. This admission was made on the Summary Settlement Statement, and 
manifestly referred to the whole estate, and not as Jawahar Singh now pleads, to a single village. 
Further, in the case of Gunga Bux and Bisheshur Bux, Jawahar Singh deposed, on the 7th July 1859, 
that it was the custom in his family to allow partition, if any sharer desired it, and several partitions 
were made prior to annexation, showing that this has erroneously been considered a talouk. 

“3, The Settlement Officer made a reference in this case to Colonel Barrow when Commissioner of 
Lucknow (vide his replies, . No. 537 of the 6th April I860, and No. 1913 of 25th September I860), 
which show that Jawahar Singh has some special claims, as having been one of the first to tender his 
allegiance, and as having rendered active assistance to Government ; but, as the Settlement Statement of 
April 1858 contains a distinct admission by Jawahar Singh that'll urdeo Bux wits his sharer, the question 
arises (vide paragraph 8 of Settlement Circular No. 6 of 1882) whether the settlement in the name of 
Jawahar Singh only and the grant of a sunnud to him bars the claim of Hurdeo Bux to a share ? I 
recollect that a case was referred to Government in 1862, in which it was held that a settlement had 
been made with a lianee as Sadder Malgoozar only, but the particulars may have differed in some 
respects,” 

To that letter the Officiating Financial Commissioner on the 26th January 
in the same year sent the following reply (p. 90) 

— — . . , , . 

5 ‘ * Darrao Singh, etc., v, Khurram Singh. 

f Bisheshur Bux p* Gunga Bux. 
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. . XT .'ir rM v n 0£>nfl T i iaV e the honour to state that the proceedings 

•* In reply t0 , y nur ’9 / ,r 1,10 22n " IJ nothin- on the record tends to distinctly 

show that Hunleo Bnx got maintenance in the Is. ro ^ ^ ,•» the Xawahee, hut, at 
prove that he hul proprwtueahij) oter any K , t pxnrdeo Bux should get as a relative, 

present, it will not he necessary to enter on the .subject talooktW relatives 

thp Phief nommisshmer havnnr under consideration new rules tiiat win pi 

Hs asrt £ surffas sutfSKMfcVtt 

issue of the new rules. All proceedings are. accordingly, returned. 

In the succeeding April tlie Settlement Officer again applied for instructions, 
and the Financial Commissioner replied that “no orders could be passed until the 
measures then under consideration in regard to the claims of co-sharers m talookas 
should be completed.” (See judgment of Settlement Officer, P- 94.) 

In consequence of these orders the proceedings appear to have been sus- 
pended until the 13th December 1871, when the plaintiffs presented a petition 
praying for final orders. In the meantime Act I of 1809 had been passed The 
then Settlement Officer took up the ease, and on the 21st Deeembei 18/1 held, 
as before stated, that the plaintiffs’ claim was barred by that Act. 

Their Lordships cannot help remarking upon the irregularity ot many ot tne 
above proceedings. They cannot attach any weight to Colonel Barrow s recollec- 
tion to which he refers in his letter of the 6 th April 1866. If any information from 
Colonel Barrow was considered necessary he ought to have been examined as a 
witness. The Settlement Officer who was acting as a Judge ought not to have 
written to him to know what his recollection was upon the subject of the summary 
settlement. His answer was not evidence, ’and cannot, any more than the opinion 
expressed in his letter on the 23th September I860, be properly used m forming 
a judicial opinion on the case. Indeed, Colonel Barrow does not appear to have 
always entertained the opinion that the settlement was made with Jawahar bingh 
for his benefit alone, for in his Minute, dated 11th April 1868 (Record, p. Ho, and 

see p. 193), lie says : — , T i or t 

“I have been much troubled by this case in many ways, and Jawahar bingo, 
by lus bad faith with his relation, who had Used with him a* an vmdwidedf amity 
in the No/wabee, is only leading to his own discomfiture. I would have him look 
to the summary settlement which was made with him and Hurdeo bux. 1 er chance 

that may yet be carried oid” . 

Officers who act as Judges, if entrusted at the same time with administrative 
duties, ought to be most scrupulous in the endeavor to form their opinions 
independently. They ought not to refer to their superiors, whether judicial or 
administrative, for opinions to enable them to form their own judgments or tor 
instructions or orders directing them as to the course, which they, as Judges, 
ouffht to pursue. As properly remarked by the Chief Commissioner m his 
Circular No. 6 , p. 39 : “ The Courts are open to all and must be guided by their 

own rules.” , . „ , 

, ! Colonel Barrow had no authority to stay until the issue ot new rules the 
,, proceedings then pending judicially before the Settlement Officer. It does not 

k'M 


m. ■ whether new rules were ever issued. The Settlement Officer m ms 
,nent treats the measures referred to by the Financial Commissioner as having 
tied the force of law by Act I of 18(59. . . . 

Settlement Officer had acted at once upon _ Ins own judgment, instead 
5 , for instructions or orders, the probability is that his judgment would 
before Act I of 1899 was passed, and in that case he might have 
Tpwt conclusion. ^ . 

tmy», theix Lordships must deal with the case as, they now 


*; j 

&»dh 


interest^ 


plaintiff entitled to any and. what share ot beneficial 

^gj| : , V , - 
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In support of tliO appeal the case of Thookamin Soohraj Koowat v. The 
Government and others , 14 Moore’s Indian Appeals, p. 112,* was referred to. 

In that case the plaintiff’s husband, the younger branch of the great Oudh 
family of Bhinga, had up to the time of the annexation of Oudh, been in the 
undisturbed and absolute possession of an estate called Dcotaha, which had been 
united in the time of the native government with the large talook of Bhinga, of 
which the Rajah of Bhinga, the representative of the elder branch of the family, 
was the talookdar, the plaintiffs husband paying to the talookdar his proportion 
of the jumma assessed upon the whole talooka. 

Upon the making of the summary settlement in 1858-59, after the suppression 
of the Mutiny, the plaintiff was about to apply to the British Government for a 
summary settlement of the mehal which belonged to her husband, and which had 
descended to her. She was, however, dissuaded by the Rajah of Bhinga from so 
doing, he fully acknowledging in writing her right, and suggesting that, as she 
was old, she had better leave the protection of her interest to him, and pledged 
himself that her possession of the mehal should be respected and safe. The 
summary settlement was accordingly made with him alone. Subsequently one- 
half of the Rajah’s estates was confiscated to Government in consequence of the 
discovery of some concealed guns, whereupon ho pointed out for confiscation the 
entire mehal of the appellant, as part of the one-half of his estates, and the 
plaintiff’s estate called Deotaha was taken by Government, and the greater part 
of it made over to Oudh loyalists as a reward for good services. 

It was contended that the summary settlement and the Government letter of 
the 10th October 1859 constituted the talookdar the absolute owner of the whole 
estate, including the appellant’s estate, Deotaha, and consequently that it passed 
to Government under the confiscation against him. It was, however, held by the 
Judicial Committee that the settlement and letter had no such effect. 

In delivering judgment Lord Justice James, speaking of the Government 
letter of the 10th October 1859, said (p. 127) : “In English language it gave the 
registered talookdar the absolutely legal title as against the State and against 
adverse claimants to the talookdary ; but it did not relieve the talookdar from 
any equitable rights to which, with a view to the completion of the settlement, 
he might have subjected himself by his own valid agreement. In this case the 
appellant was the acknowledged a tstwi que trust of the registered talookdar, who 
bound himself expressly in writing that lie would respect her rights if she would 
permit him to be alone so registered, It would be a scandal to any legislation if 
it arbitrarily, and without any assignable reason, swept away such rights, and in 
this very painful case it is, at all events, agreeable to their Lordships to find that 
no such scandal attaches to the laws or regulations of Government Acts in force 
in Oudh; and that the cruel wrong of which this lady has been the victim is due 
to the misapprehension of the law by the Commissioner. It is almost superfluous 
to add that the lady being clearly, as she was, the equitable owner, the decree of 
confiscation against her trustee could on no principle of law, equity, or good 
conscience, be made to affect her, and certainly not to justify a sentence which, in 
effect, made her the sufferer for his offence ” 

An under proprietary right being the interest to which the appellant was 
entitled at the time of the annexation of Oudh was, therefore, awarded to her, 
notwithstanding the summary settlement and the Government letter. 

In that case there was a written agreement by the talookdar prior to the 
summary settlement to respect the rights of the widow if she would allow him to 
obtain the summary settlement. In the present case, however, there was no 
written agreement by the talookdar prior to his obtaining the summary settle- 
ment, but merely a representation by him that he had no partner except the 
plaintiff. 


28 


* So v anU p, X, 
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In the case of the widow of Shu nhur Sakai v. Rajah Kashi Per shad, decided 
in the Privy Council 29th July 1873,* there was also no written agreement signed 
by the talookdar, but mere]}" a representation made by him at the time of his 
applying for a summary settlement, followed, apparently, by other admissions. 
In that case the widow of Shunkur Sahai was entitled as co-partner with Rajah 
Kashi Pershad to one-third share in seven villages. The summary settlement of 
1858 was made with the Rajah as talookdar of twenty-six villages, including the 
seven in which the plain till was interested. In his application for the settlement 
he stated that in 1264 Fuslee the summary settlement was made as to the seven 
villages in partnership with both him and the widow at one-third as the share of 
the widow and two-thirds for himself. (See Record on that case, p. 45.) In the 
settlement proceedings it was ordered that the settlement of the seven villages 
with others should be made with the Rajah as talookdar, and that the widow 
should be recorded as a co-partner. The settlement was accordingly made with 
the Rajah alone, and he alone engaged for the revenue. (Same Record, pp. 46 
and 47.) The sunnud of the talookdary, including the seven villages, was under 
the letter of 10th October 1859 granted to the Rajah alone. The Rajah disputed 
the widow’s claim, and she sued for proprietary and also for under-proprietary 
rights, It was held by the Court of First Instance that her suit for the former 
was barred, by the sunnud being in the name of Rajah Kashi Pershad only; and 
that she could not recover under-proprietarv rights because any title she might 
have had must have been to proprietary rights. It was held by the Financial 
Commissioner that the widow was entitled to one-third of the profits of the seven 
villages when the annual accounts should bo made up. Upon appeal to Her 
Majesty in Council it was held by the Judicial Committee that there was ground 
for holding that the summary settlement and the subsequent order of 1859 con- 
ferred talookdary rights on the widow, but that she was entitled to one-third share 
of the profits of the seven villages. 

That case so closely resembles the present in many particulars, and the 
remarks of the Judicial Committee are so applicable to it, that their Lordships 
will read an extract from the Judgment which does not appear to have been yet 
reported. They say : — 

<f The construction which their Lordships would put upon the words ‘ and 
that the name of Shunkur Sahai’s widow be recorded as a shareholder 9 is not that 
the Settlement Officer gave, or intended to give, the widow the right of making a 
summary settlement as talookdar but simply desired to place on record for her 
benefit her admitted beneficial interest in some and some only of the villages 
which made up the settled talook ” — Printed Judgment, p. 13. 

# * $ 


K Mr. Capper seems to have admitted as to the seven villages that though 
the appellant had not been in independent possession of one-third of the collections, 
yet that the Rajah might have so bound himsel f by writing as to have incurred 
the obligation of accounting to her for one-third of the profits. He ultimately 
'dismissed her suit because her agent had failed to produce a deed in writing so 
binding the talookdar. Colonel Barrow, however, appears to have held that the 
L of the Rajah at the time of the summary settlement and on other 

- former being in the nature of an admission on record, were equiva- 

' ? a doecl, and that, accordingly, the relation of trustee and cestui que 

m to speak been established between them, she was entitled to one- 
the profits of the villages when the annual accounts were made up. 

Commissioner’s order their Lordships entirely concur*”* 
1 J&erefote^an authority for the proposition that a person who bar 
under Act I of 1869, and has thereby acquired a‘ 
| the Whole property, may, nevertheless, have made himself a 
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trustee of a portion of the beneficial interest in lands comprised within the talook 
for another, and be liable to account accordingly. 

In that case the cestui qae trust was a stranger. In this case the plaintiffs 
claimed as persons constituting with the defendant a joint Hindoo family. 

It appears that the respondent in his application for a summary settlement 
in the case now under consideration stated that there was no partner of his other 
than Hurdeo Bux (p. 6), but he said nothing as to Purbut Singh. 

On the 22nd March 1866 (Record pp. 78 and 79), the plaintiff deposed that 
lie, Purbut Sing, and the respondent all lived together and had everything in 
common up to January then last , which was nearly eight years after the date of the 
summary settlement, and more than six from the date of the sramud. 

Their Lordships are of opinion that, up to the time of Lord Canning’s pro- 
clamation, the whole of the villages mentioned in the summary settlement were 
the joint family property of the petitioner, and Purbut Singh, and the defendant, 
and that they were either ancestral or purchased with the proceeds of ancestral 
estate. The defendant himself, more than a year after the date of the summary 
settlement, stated in his deposition on oath made in another case on the 8th July 
1859, that the custom prevailing in his family was that if his cousins, meaning the 
plaintiff and Purbut Singh, who were his partners, should claim they could get 
their shares divided. He said, “ They at present live with me, and receive food 
and clothing.” It does not appear clearly from the latter words whether the 
estate was held as joint family property or whether the defendant merely made an 
allowance to the plaintiffs. 

The defendant in his deposition deposed that his statement made at the time 
of the summary settlement referred to Mouzah Gungoa only (p. 83). But that 
seems to be at variance with the statement A, p. 6 of the Record, which refers to 
the eighty-two villages mentioned in column 3. 

The Lower Courts appear to have decided the case merely upon the ground 
that the defendant was protected by the sumiud, without adverting to s. 15 of 
Act I of 1809, or enquiring whether, notwithstanding the summary settlement, 
the sunnud, and the statute, the plaintiffs or the appellant had, either before or 
after the passing of Act I of 1869, acquired or become entitled to a beneficial 
interest in any part of the property. 

Their Lordships are of opinion that, looking to the allegations in the plaint 
and written statements, an issue ought to have been raised to try that question. 
They do not, on the materials before them, feel competent to decide it. The 
defendant’s sunnud is not on the record. They have no evidence of all the 
circumstances under which the summary settlement was made, nor of those under 
which the sumiud was granted, nor of what was done with respect to it or the pro- 
perty comprised in it before the registration of the defendant under Act I of 1869. 

Their Lordships will, therefore, humbly advise Her Majesty that the Com- 
missioner may be directed to try or to refer to the Settlement Officer for trial the 
following issue, namely, whether the respondent has in any and. what manner agreed 
or become bound to hold the villages comprised in the summary settlement and 
sunnud, or any and what part thereof, or the rents and profits thereof, or 
any and what part thereof, in trust for the appellant and Pertab Singh, 
or either and which of them; that either party be at liberty to adduce such 
evidence upon the trial of that issue as he may be advised, and that the 
finding upon such issue, together with a translation of any additional evidence 
which may be adduced, be forwarded to the Registrar of the Privy Council, in 
order to enable the Judicial Committee to report to Her Majesty their opinion 
upon this appeal. 
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The 12th June 1877. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E„ Smith, 
and Sir Robert P. Collier. 


Hindoo Lavj — Maintenance — Illegitimate Son — Unborn Children — Alienation 

by Father . 

On Appeal from the Judicial Commissioner , Centred Provinces , 

Rajah Pari chat 
versus 

Zalim Singh. 

The illegitimate son of a person belonging to one of the twice-born classes has a right to mainte- 
nance ; and so where a Rajah, having then 'no legitimate son, but having an illegitimate son, executed 
a sunxmd in favor of the latter, who, in pursuance thereof, obtained delivery of possession of a certain 
village for his maintenance, it was held that the Rajah was acting in the performance of a legal 
obligation, and that the grant made by the sunnud would not fall within the supposed prohibition that 
a father, having no legitimate son, is by the Mitacshara law incompetent to alienate ancestral estate to 
a stranger. 

Mr. Oowie, Q.C., and Mr. Graham for Appellant. 

No one for Respondent. 


Sir James Colvile gave judgment as follows : — 

This is an appeal from an order made by the Judicial Commissioner of the 
Central Provinces whereby he has decreed to the respondent, the plaintiff in the 
suit, who docs not appear upon this appeal, the possession of a certain village 
called Simeeria. The facts, so far as it is necessary to mention them, may be very 
shortly stated. The father of the appellant, the late Rajah Bahadoor Singh, was 
the owner of an estate consisting of five villages, one of which was this village of 
Simeeria. They had been held by his ancestors for a long time, but there seems 
to have been some doubt to what extent they were rent-free, though enjoyed by 
him as such. Ultimately, however, the Government of the North-West Provinces 
determined to recognise the right of the Rajah and his heirs to hold them^ in 
perpetuity as rent-free. Before that question (which is not material to the decision 
of the present appeal) was settled, the Rajah, having then no legitimate son, but 
having an illegimate son, the plaintiff, Zaiim Singh, executed the sunnud which 
is at p. 3 of the Record, and, with the addition of certain names and titles of the 
parties which may be omitted, is in these words: — "This sunnud is granted by 
Rajah Bahadoor in favor of you Zalim Singh, pledging to you the possession of 
Mouzah Simeeria, which you will hold and enjoy in perpetuity for your personal 
expenses, food, clothing, Pan, Masala. You are to receive as written herein, and 
. to be regular in rendering your service.” Delivery of possession of the village 
seems to have followed upon the grant, and Zalim Singh was in possession of it 
m his father died, and continued to be in possession during the period while 
I /estate was administered for the appellant, the legitimate son. and heir of the 
" the Court of Wards. The appellant, however, on coming of age appears 
"T, ejected Zaiim Singh from the possession of the village. The latter then 
Pfife suit, in which he claimed the possession of the village “as granted 
& maintenance by the sunnud f and the statement of his pleaders, 
tided in the cause, contains the following passage : “ It is true .that , 
f. rights of this village with others belonging to the Jaghire Were 

Rareeehut (the appellant) as head of the f&imity y this 

nor does he claim' proprietary nghte'jfeh fca Be 
fffcher _ ithte yill^ge if for ■ his ; 
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support, lie claims possession of the same, or a payment in money equal to the 
profits of the village.” And in answer to a direct question by the Court why at 
the settlement Zalim Singh did not claim proprietary rights, they said, “ Zalina 
Singh only wished for support, and it would have interfered with the position of 
the head of the family to have broken up the estate by having the proprietary 
right bestowed on any other than the head of the family.” In these circumstances 
their Lordships do not deem it necessary on this appeal to consider whether upon 
the true construction of the sunnud it was such a grant in favor of Zalim Singh 
as would enure for the benefit of his children, if he had any, or enable him, upon 
an alienation of the village, to give a good title to the purchaser. It seems to 
them that all that is raised on the present record is the right of Zalim Singh to 
the present possession of the village. 

The course the litigation took was as follows : — The right of Rajah Bahadoor 
Singh to make such a grant was contested. That issue was found in favor of the 
plaintiff and against the defendant. The factum, of the grant was also contested. 
That issue must be taken to have been conclusively found by the judgment of the 
Deputy Commissioner confirmed by that of the Commissioner in favor of the 
plaintiff. It came out, however, before the Deputy Commissioner, that after Zalim 
Singh had been ejected from the possession of the village, he had executed a 
mortgage of it in favor of some money lender ; and thereupon the Deputy Com- 
missioner came to the conclusion that the plaintiff was no longer entitled to hold 
the village in khas possession and to receive the collections; but that having a 
distinct right to maintenance, and having had this village assigned to him by way 
of maintenance, he was at all eVents entitled to receive what may be called the 
net proceeds of it after the expenses of management, collection, and the like were 
provided for, such proceeds being estimated at the annual sum of Rs. 680. And 
lie made a decree accordingly, which on the appeal of the defendant was confirmed 
by the Commissioner. Zalim Singh did not appear in the Commissioner’s Court, 
or join in that appeal. It further appears that after the decision of the Com- 
missioner he proceeded to take out execution, and recovered the amount which 
had been awarded to him by the Deputy Commissioner. In that state of things 
the defendant, the present appellant, saw fit to carry the case before the Judicial 
Commissioner by a special appeal, and the two material grounds of that appeal 
are the first and the fifth: In the first he says : — “ The Lower Courts are "wrong 
in law in holding that Rajah Bahadoor Singh had power to alienate ancestral 
immoveable property in the way he is alleged to have done by the sunnud put 
forward by the plaintiff.” In the fifth he says : — “ The Lower Courts are wrong 
in law in decreeing maintenance in plaintiff’s favor, notwithstanding that his 
plaint was simply for possession of the village of Simeeria, and was never 
amended so as to enable the Courts to give a decree for maintenance.” The 
J udieial Commissioner in dealing with this special appeal yielded to the last ground 
of appeal, and held that the Lower Courts had gone beyond their proper functions 
in making a decree for maintenance in money instead of awarding possession of 
the village; but he assumed that he had a right to make the decree which he 
thought ought to have been made on the merits of the case, and he accordingly 
varied the decree of the Courts below by giving a decree for possession. His 
decree, which is that now appealed from, is : “ That the decrees of both the Lower 
Courts be reversed, and a decree granted for possession of Moirnh Simeeria to 
plaintiff, special respondent/’ with costs. 

It has been argued, that to make this decree upon a special appeal was extra 
vires of the Judicial Commissioner, the Courts below having decided against the 
plaintiff’s claim to possession, and he having acquiesced in their decisions. It 
seems, however, to their Lordships, that the appellant himself reopened that 
question. He took the cause before the Judicial Commissioner. By his fifth 
grpund of appeal he contended that the particular decree which had been made 
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was improperly made; by his first ground of appeal he contended that the suit 
ought to have been dismissed. If lie were right on the former point, but wrong 
upon the latter, it became necessary for the Judicial Commissioner to make some 
decree, and therefore the question what decree was proper to be made upon the 
pleadings and evidence in the cause was necessarily open and raised before him. 

A more substantial question is that raised by the first ground of appeal. 
Their Lordships do not think it necessary in this case to determine the question, 
whether, under the Mitacshara law, a father who has no child born to him is or 
is not competent to alienate the whole or part of the ancestral estate ; whether 
the rights of unborn children are so preserved by the Mitacshara as to render 
such an alienation unlawful. When that question does come distinctly before 
them, it will of course be their duty to decide it; but upon the present appeal 
they abstain from laying down any positive rule one way or the other. It seems 
to them that the objection in this case goes only to the particular alienation by 
the sunnud, which stands upon a different footing. It appears to be unquestionably 
the law, that the illegitimate son of a person belonging to one of the twice- bom 
classes, and the Rajah may be assumed to fall within that category, has a right of 
maintenance. Therefore, in assigning maintenance to Zalim Singh, his father was 
acting in the performance of a legal obligation. He could not consult his legiti- 
mate son, because at that time there was no legitimate son bom, and therefore 
looking to the purpose for which the grant made by the suimud, whatever may 
be its extent, was made, their Lordships think that it would not fall within the 
prohibition, supposing, which they are far from deciding, that a father, having no 
legitimate son, is by the Mitacshara law incompetent to alienate ancestral estate 
to a stranger. Their Lordships therefore, without, as has been said before, 
determining anything as to the extent of the grant, are of opinion that upon the 
question whether the Rajah Bahadoor had power to make it, the concurrent 
decisions of the three Courts in India were correct ; and on the whole case they 
are of opinion that the decree of the J udieial Commissioner is right, and ought to 
be affirmed; and they will humbly advise Her Majesty to affirm it, and to dismiss 
this appeal. There will be no costs, as the respondent has not appeared. 




The loth June 1877* 

Present ; 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Rsg'kimtion— Priority— Act VIII of 1871 #. 35 — Denial of Execution of 
Deed — Kef anal to Register — -Improper Registration . 

On Appeal from the High Court at Allahabad . 


Mahomed Ewaz and another 
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registration, or that the terms of the Registration Act in some substantia] respects hare not been com- 
plied with. 

Mr. Gowie , Q.C.* and Mr. Graham for Appellants. 

Mr . Boyne for Respondents. 

Sir Montague Smith delivered judgment as follows : — 

This is a suit brought by the appellants, the sons and heirs of Shore 
Mohammed, the vendee under a deed of sale which on the face of it purports to 
have been made by three persons, Mobaruk Jan, and her two sons, Hyat Mo- 
hammed and Salamuttoolah. The sale was of certain shares in two mouzahs, the 
shares which each held not being specified. It must be taken, however, on this 
appeal, that although the amount of the shares to which each of the parties was 
entitled is not yet ascertained, the shares were held in such a manner that each 
might separately dispose of his own shares. The respondents, who are purchasers 
under a subsequent deed of sale, and who impeach the deed of sale to Shore Mo- 
hammed, contend that the last-mentioned deed cannot be read in evidence because 
it was not properly registered. The deed has been in point of fact registered, and 
it lies upon the respondents who impeach that registration to show the facts which 
invalidate it. They have not proved that the shares were held jointly, nor does 
it appear that that point was made in either of the appeals below. 

The Subordinate Judge of Bareilly and the Judge of Bareilly to whom the 
case went from the Subordinate Judge on appeal, found that the mother had not 
executed the deed, but that the two sons had done so, and a decree was given by 
the Subordinate Judge, which was affirmed by the Judge in these terms: “That 
a decree be given to the plaintiff for the completion of the sale deed dated 14th 
January 1874, to the extent of the rights of Hvat Mohammed and Salamuttoolah, 
defendants, in the shares of Mouzahs Tab and Ivishanpur Maupur against the said 
defendants and the vendees, and the claim for possession of the said shares, and 
for the rights of Mussamut Maborak Jan, be dismissed.” That decree maybe 
taken to be a declaration that the appellants, as the heirs of the vendee, are 
entitled to the rights, whatever they were, of Hyat Mohammed and Salamuttoolah 
in these mouzahs. The decree goes no further, it refuses to decree possession ; 
and, from the reasons given by the Judge for his decree, it "would seem that the 
amount of the shams to which each was entitled had not been proved before him. 

From these judgments there was a special appeal to the High Court, and the 
only question upon which the High Court decided, and which alone their Lord- 
ships think it material to consider, is that of registration. The High Court came 
to the conclusion that the registration of the deed of sale to Shere Mohammed was 
null, because the requisites of the Registration Act bad nob been complied with: 

It appears that the deed was brought to the Registrar on the loth January ; 
the vendors did not attend, and it became necessary to summon them. The two 
sons appeared on the following day, and admitted their own execution, but denied 
that of their mother. The deed purports to have been executed by the two sons, 
each in his own handwriting, and by the mother, Mussumat Mobaruk Jan, by the 
hand of Hyat Mohammed. The sons admitted their own signatures and execu- 
tions, but stated that their mother had not assented to the sale. The Sub-Registrar 
made the endorsements which are found upon the deed, and which consist of 
three separate paragraphs. The first endorsement was made on the 15th January, 
the day on which the deed was presented for registration, and is to the effect that 
the deed between the hours of 10 and II was presented for registration in the 
office of the officiating Sub-Registrar by Chofcolal, the agent of the vendee, who 
also applied for the compulsory attendance of the vendors. 

The two sons, having attended on the following day, and made the admissions 
,&nd statement above referred to, the Sub-Registrar made this endorsement : “Hyat 
Mohammed and Salamuttoolah, sous of Amirulla (sect Shaikh Punjabi, occupation 
; ^tmindary), and residents of Pilibheet, in the district of Bareilly, two of the three 
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vendors named in this sale deed, were identified,” and so on, staling the identity, 
"and their written depositions were taken down on separate papers, according to 
the application of the manager of the vendee for the compulsory attendance of the 
vendors. The said vendors admitted before me, in their written deposition, that 
they had executed the sale deed now in the office, including therein the name of 
their mother, and completed it by having it duly signed and witnessed, but that 
they had this sale deed drawn up without consulting their mother, and she was 
not a consenting party to it ; that they had not received any money from this 
vendee, and they, having received a larger amount of consideration from Byjnath, 
etc., executed a sale deed in their favor, and had it registered, and that they 
had no mind to have this sale deed registered.” The last statement, that they 
had no mind to have the deed registered, appears to have been treated as a 
refusal on their part to endorse the document : but the Act gives power to the 
Registrar to register, notwithstanding such a refusal, and accordingly the Regis- 
trar did register the deed in the formal manner required hv the Act, and made 
this formal endorsement of registration upon the instrument: “This document 
is registered at No. 40, page 299, vol. 11, Register No. 1, on 16th January 1874.” 

The deed of sale to the respondents, which also bears date on the 14th 
January 1874, had been brought to the Registry on the loth; and all the vendors 
having admitted, either by themselves or their agent, that that deed had been 
executed, it was registered on that day. Nothing, however, turns upon the 
priority of the registration of this deed, because by the provisions of the Act a 
deed operates not from the time of its registration, but from the time when it 
would have commenced to operate if no registration had been required. If, there- 
fore, a deed is tendered for registration within the time prescribed by the Act, 
and registered, it is immaterial that another deed has obtained priority of regis- 
tration, 

These being the facts of the case, the High Court have decided that the 
execution of the deed nob having been admitted bv the mother and her authority 
for its execution having been denied, it was improperly registered, and could not 
be received in evidence as against the sons. The decision is founded mainly on 
s. 35 of the last Registration Act, Act VIII of 1871. Before coming to that Section 
it will be right to call attention to the scheme of the Act, with a view to see 
whether the general provisions do not furnish a context by which to construe the 
language used in s. 35. 

The 17th Section describes the documents required to be registered. The 
23rd prescribes the time within which deeds are to be presented for registration, 
i/k f a period of four months after their execution: and there is a proviso to that 
Section to which it is material to call attention. It is this: “'Provided that 


where there are several persons executing a document at different times, such 
document may be presented for registration and re-registration within four months 
from the date of each execution.” It is plain that under that proviso a deed, 
,say, by several vendors, may be registered as to one or two of them when one or 
two have executed the deed, and may be again registered when others have at a 
: later period executed it. Then come the 3Hh and 35th Sections, which are the 

■ Roved. The 34th enacts that, “ Subject to the 

l in ss. 41, 43, 45, 69, 76, and 86, no document 
unless the persons executing such document 
agents authorised as aforesaid appear before 
time allowed for presentation” There the, 
executing the document; — not those who on, 
x> it, or by whom it purports to have been 
ually executed it. Then, there is * power $d ■ 
i&t the appearances may be simnltahtf hs *pr at ; 
ring officer shall [whether or 
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not such document was executed by the persons by whom it purports to have 
been executed/' and “ satisfy Iihnself as to the identity of the persons appearing 
before him and alleging that they have executed the document, and, in the case 
of any person appearing as a representative, assign, or agent, satisfy himself of 
the right of such person so to appear." 

The 35th. Section is: “If all the persons executing the document" — again, 
not “ purporting to execute it/’— but “ if all the persons executing the document 
appear personally before the registering officer and are personally known to him, 
or if he be otherwise satisfied that they are the persons they represent themselves 
to be, and if they all admit the execution of the document, or, in the case of any 
person appearing by a representative, assign, or agent, if such representative, 
assign, or agent admits the execution, or if the person executing the document is 
dead and his representative or assign appears before the registering officer and 
admits the execution, the registering officer shall register the document as directed 
in ss. 58 to 61 inclusive." Then comes the enactment which occasions the 
difficulty: “If all or any of the persons by whom the document purports to be 
executed deny its execution, or if any such person appears to be a minor, an 
idiot, or a lunatic, or if any person by whom the document purports to be exe- 
cuted is dead and his representative or assign denies its execution, the registering 
officer shall refuse to register the document.” These words, taken literally, un- 
doubtedly seem to require the registering officer to refuse to register a deed which 
purports to be executed by several persons if any one of those persons denies the 
execution. Such a construction, however, would cause great difficulty and injus- 
tice, which it cannot be supposed the Legislature contemplated, and would be in- 
consistent with the language and tenor of the rest of the Act ; their Lordships, 
therefore, think the words should be read distributivcly, and be construed to 
mean that the registering officer shall refuse to register the document quoad the 
persons who deny the execution of the deed, and quoad any person who appears 
to be a minor, an idiot, or a lunatic. There appears to be no reason for extend- 
ing the clause further than this, so as to destroy the operation of the deed as 
regards those who admit the execution, and who are under no disability which 
would be the practical effect of a refusal to register at all. The proviso in the 
23rd Section to which allusion has already been made shows that the Legislature 
contemplated a partial registration of a deed, that is, partial as to the persons 
executing it. Now it would be extremely difficult to give effect to this enact- 
ment in the 85th clause in its literal meaning, and at the same time to give effect 
to the proviso in the 23rd clause. To do so would certainly create an anomaly. 
Supposing three vendors live in different places, and are called upon at different 
times to execute the deed of sale, in that case there undoubtedly may be three 
several registrations. Supposing No. 1 and No. 2 attend the Registrar and admit 
the execution of the deed, and it is registered, but No. 3 afterwards comes and 
denies the execution of the deed, what is to be the consequence ? Is the previous 
registration of the two to be rendered invalid ? If so, effect could not be given 
to the proviso. And if that registration is not to be invalid, what difference in 
principle can there be between the case where three vendors appear at different 
times to admit or deny the execution, and where they appear at the same time to 
admit or deny the same fact? That wdiich is required of them is precisely the 
same in both cases, and the admission and denial ought in reason to have the 
same effect in both. 

Their Lordships cannot but think that considerable light is thrown upon the 
intention of the Legislature by the provision that there may be under the circum- 
stances mentioned a registration and re-registration of the same document. 

Again, the registering officer is to refuse to register, not only in .the case of 
persons who deny the execution of the deed, but in the case of persons who 
that is, who appear to him— to be minors, or idiots, or lunatics. Sop- 
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pose a deed executed by three persons, two of whom were under no disability, 
and who admit their execution, but the third had become a lunatic, it would 
follow, if the construction contended for by the respondents were to prevail, that 
that deed could not be registered against the persons who admitted their execu- 
tion, and who were under no disability. The consequences of such a construction 
would be so injurious that it cannot be supposed that the Legislature intended to 
produce them. The consequences of non-registration are pointed out in the 49th 
Section, and are of the most stringent description: — “No document required by 
s. 17 to be registered shall affect any immoveable property comprised therein, or 
confer any power to adopt, or be received as evidence of any transaction affecting 
such property or conferring such power, unless it has been registered in accord- 
ance with the provisions of this Act.” The effect, therefore, in the case which 
has just been supposed) would be that the deed could not be given in evidence 
against those who had executed it, and who were under no disability, because 
some other person interested in the property, and made a party to it, had become 
lunatic (it may be after the execution), or appeared to the Registrar to be lunatic. 
No injustice is done by admitting a deed to registration, because the effect is no 
more than to satisfy an onerous condition before the deed can be given in evi- 
dence; and when in evidence, it is subject to every objection that can be made to 
it precisely as if no registration had taken place ; whereas when registration is 
refused, the effect may be to deprive the party altogether of perfectly good rights 
which he might have under the deed but for the Registration Act. 

The Act gives little discretion to the Sub-Registrar. He is bound either to 
register or not to register when he is satisfied by the admission or denial of the 
parties that the deed has been executed, and no discretion is given to him to 
enquire further into the matter. He can only obtain from the parties or their 
agents the admission or the denial But provision is made for an appeal from his 
refusal to register to the District Court, and that Court is empowered to go into 
evidence, and if the District Judge is satisfied that the deed was executed by the 
parties, he is then to order the registration. The power of that Court, however, 
does not and could not arise in this case, because in point of fact the Sub-Registrar 
did register the deed. 

Their Lordships do not think it necessary to refer specifically to the other 
Sections in the Act. They have referred to those which furnish, in their view, 
a context to explain and cut down the generality of the words used in the 35th 
Section. 


This point will of course dispose of the appeal But there is another part of 
the judgment of the High Court which their Lordships think requires considera- 
tion. The High Court say, “ It has been held by this Court more than once that 
unless a deed be registered in accordance with the substantial provisions of the 
Haw, it must be regarded as unregistered, though it may in fact have been im- 
: property admitted to registration.” Their Lordships think this is too broadly 

\\ Hated, if the High Court is to be understood to mean that in all cases where 
• registered deed is produced, it is open to the party objecting to the deed 
.■Iff intend that there was an improper registration,— that the terms of the 

■ bstautial respects have not been complied with. 

lost inconvenient rule if it were to be laid down 
i the production of a deed which has the Registrar’s 
>n, should be called on to enquire, before receiving it 
gistrar had properly performed his duty. Their 
le ought not to be thus broadly laid down. The 
. for the purpose of giving notoriety to the deed, 4 
alty that the deed shall not be given in evidence 
I be registered, the party who has preseAtel-it'for 
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him to give the deed in evidence. If the registration could at any time, at 
whatever distance of time, be opened, parties would never know what to rely 
upon, or when they would be safe. If the Registrar refuses to register, there is, at 
once a remedy by an appeal; but if lie has registered, there is nothing more to be 
done. Supposing, indeed, 'the registration to be obtained by fraud, then the act 
of registration, like all other acts which have been so arrived at, might be set 
aside by a proper proceeding. The GOfch Section is, " After such of the provisions 
of ss. 34, 35, 58, and 59 as apply to any documents presented for registration 
have been complied with, the registering officer shall endorse thereon a certificate, 
containing the word { registered/ together with the number and page of the book 
in which the document has been copied. Such certificate shall be signed, sealed, 
and dated by the registering officer, and shall then be admissible for the purpose 
of proving that the document has been duly registered in manner provided by 
this Act, and that the facts mentioned in the endorsements referred to in s. 59 
have occurred as therein mentioned.” The certificate is that which gives the 
document the character of a registered instrument, and the Act expressly says 
that that certificate shall be sufficient to allow of its admissibility in evidence. 
Then by the 85th clause, it is enacted that “ Nothing done in good faith pursuant 
to this Act, or any Act hereby repealed, by any registering officer, shall be deemed 
invalid merely by reason of any defect in his appointment or procedure ” No 
doubt, in this case, the fact of the non-admission of the mother's execution 
appeal's upon the endorsement made on the deed itself, and did not require to be 
proved aliunde; but the observations in the judgment go beyond the particular 
case. 

This point does not come before their Lordships for the first time. It was a 
good deal considered in the case to which Mr. Gowie has referred, Sah Mtckhun 
Lall Panday v. Sah Koondun Lall (2nd Law Reports, Indian Appeals, 210) ; * 
and although it was not there necessary to decide the point, — indeed the point 
did not arise, and the appeal was decided upon another ground, — yet the con- 
siderations to which their Lordships have just adverted were discussed in the 
judgment in this way: — ■" Now considering that the registration of all conveyances 
of immoveable property of the value of Rs. 100 or upwards is by the Act rendered 
compulsory, and that proper legal advice is not generally accessible to persons 
taking conveyances of land of small value, it is scarcely reasonable to suppose that 
it was the intention of the Legislature that every registration of a deed should he 
null and void by reason of a non-compliance with the provisions of ss. 19„ 
21, or 36, or other similar provisions/' It may be observed that s. 36 in the former 
Act is the equivalent of s. 35 in the present Act. <4 It is rather to be inferred that 
the Legislature intended that such errors or defects should be classed under the 
general words * defect in procedure 5 in s. 88 of the Act,”— which is the same as 
s, 85 in the present Act — “ so that innocent and ignorant persons should not be 
deprived of their property through any error or inadvertence of a public officer on 
whom they would naturally place reliance. If the registering officer refuses to 
register, the mistake may be rectified upon appeal under s. 83* or upon petition 
tinder s. 84, as the case may be ; but if he registers where he ought not to register, 
innocent persons may be misled, and may not discover until it is too late to rectify 
it, the error by which, if the registration is in consequence of it to bo treated as a 
nullity, they may be deprived of their just rights/ 5 

It is to be observed, with regard to the inconvenience which it is suggested 
may ariseTrom a deed being registered when some only of the parties to it have 
executed it, that provision is made for disclosing the parties who have really 
executed the deed. A copy of the deed is to be made in a book, and there are to 
be indexes, and it is directed that Index No. I shall contain the- names and 
additions of all persons executing, and of all persons claiming under every docu- 

* MO, 7S; mU, p. 170* 
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menl copied into or memorandum filed in book No. 1 or book No. 3” So that 
anyone consulting the register would find a copy of this deed, and that the two 
sons only had executed it, and that the mother had not. 

On these grounds their Lordships think that the decree of the High Court 
cannot be sustained, and they will humbly advise Her Majesty to reverse it, and 
to order that the appeal from the decree of the Judge of Bareilly to the High 
Court be dismissed, with costs, and that the last-mentioned decree be affirmed. 

The appellants will have the costs of this appeal. 


The 28th June 1877, ' - ' ' - ■ 

Present : 

Sir James W. Oolvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


Purdavasheen Women {Deeds by) — Presumption- — Endowment — 
Act XX of 1803. 

On Appeal from the High Court at Calcutta. 


Nawab Syed Ashgar Ali and others 
versus 

Dilrus Bannoo Begum. 


It is incumbent on the Court, when dcalingr with the disposition of her property by a purdnnasheen 
woman, to be*Katwfied that the trail motion was cxplaiimti to her, and that yhe knew what she was 
doing; and especially so where, for no considoratioii an<l without any equivalent, the lady, intending 
and desiring to retain the estate for her own life and to create an endowment by way of testamentary 
disposition of it after her death, executed a deed which deprived her of all her property, and thus not 
only did not carry out her intentions, but was entirely and absolutely opposed to them. 

Although, if a person of competent capacity signs a deed, the presumption is that he understood 
the instrument to whi*di he has affixed his name : vet in the ease of a purdanasheen woman, who had 
no legal assistance, the ordinary presumption does not arise ; and it is incumbent upon the Court to be 
satisfied, as a matter of fact, that she really did understand the instrument to which she has put her 
name. 

Their Lordships saw no reason for disagreeing with the decision of the High Court that an endow- 
ment of the above description was not of such a public character as would sustain a suit under Act XX 
of* 1863. 

Mr. Leith , Q.C., and Mr. Boyne for Appellants. 

Mr. Come , Q. and Mr. Mayne for Respondent. 


Sir Montague Smith gave judgment as follows 

Tins suit was instituted under Act XX of 1863 against the respondent, as 
theumtwali of a Mahomedan religious endowment, for malversation in wasting 
pud misappropriating the estate. The plaintiffs (appellants) sought to obtain an 
, account, the removal of the respondent from the office of mutwali, and the appoint- 
ment of two of the plaintiffs, who are her nephews and next heirs, in her place. 

in the plaint, which is the foundation of the plaintiff's case, is as 
/"That the defendant has by a registered vvuqfnamah of the 25th Zikad 
answering to the 10th September 1852, “ endowed the entire estate 
i pwned by her to the Imambara for religious purposes.” The Judge of 
l^the Twenty-four Pergumiahs made a decree in favor of the plaintiffs, 
validity of the endowment, and granting the relief prayed. This 
N# by the High Court, on the ground that the allegation in the 
f ^b f been cited was not established. It was also held that,, the 
• was not of such a public nature as would sustain a 
< ■> ' • '\Ml r \- 
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having survived two brothers who died in their mother’s lifetime. Two of the 
plaintiffs are the sons of one of these brothers; the other three plaintiffs are 
persons in no way connected with the family, but who claim the benefit of the 
endowment. The mother, Nigarara, died in 1850 ; and about two years afterwards 
the tauliutnamah relied on was executed. The family are Mahomedans of the 
Sheah sect. The tauliutnamah is dated the 10th September 1852, and the material 
parts of it are these : “ I make a trustworthy declaration and a legal acknowledg- 
ment, and give in writing to the effect that I consider it indispensable and 
incumbent upon me to continue and perpetuate the ceremonies for pious uses of 
such description as 4 fatiha 5 (offering prayers for the dead) * hazratf on whom be 
the benedictions, etc., which is the fixed and settled usage of my family. I have 
no lawful children or grandchildren who may he my legal heirs, therefore talooka 
of Ohitpore,” describing certain property, “and all the compensation money, etc., 
the price of which at present is estimated at one lakh of rupees (100,000), which I 
hold in my possession, without anyone having any share therein, and without 
there being any other co-partner, as my legal hereditary right, having received 
the same from my ancestors in accordance with what is laid down in separate 
documents, the same for special pious purposes I have made wuqf in perpetuity' 
with all inherent adventitious rights and interests, large .and small, lying therein, 
attached thereto, and arising therefrom, with all appurtenances particularly of 
pious uses. As long as I live, the wife of my brother, of blessed memory, 
Mussumat Jigri Khanum, the daughter of the late Moonshi Hidayat Ali, shall 
remain mutwali of the afore-mentioned wuqf. If I, the endower, die before the 
aforesaid lady, then the affairs connected with tauliut shall, in a perfect form, 
revert to the afore-mentioned lady. Should the afore-mentioned lady die before 
me, I, the bequeath er, alone will act as a mutwali of the wuqf endowed property. 
The one of us two who may survive the other shall, either at the time of death 
or previous to it, appoint whomsoever she finds most worthy and befitting as a 
trustee and (mutwali) to the endowment.” Then the deed goes on, “The specifi- 
cation of the expenses is this : — All the income derived from the afore-mentioned 
endowment has, after the payment of the Government revenue, been divided into 
twenty-eight parts. Of these, fifteen parts are to be applied to the expenses of 
the fatiha of the Lord of the Universe, the last of the prophets (Mahomed) and 
the Imams, the blessing and peace of God be with them all, and the expenses of 
the ten days of Mohurrum and all the holy days, the repairs of Imarnbari and 
tombs ; seven parts thereof shall be received by all the amlahs and servants, 
whose names are inserted at the foot of this or other documents bearing the seal 
and signature of me, the declarant, which they may have in their possession, some 
from generation to generation, and others as long as they retain the service, as 
detailed in separate documents ; and six parts thereof -will be received by us,* the 
mufwalis, in equal shares. 75 Now, the effect of this instrument is to devote all 
the property which this lady possessed to religious uses, to destroy her rights as 
proprietor, and to constitute her one only of the mutwalis for the management of 
the endowment, giving her parts of the income of the whole property only for 
her management. The deed was written in Persian, a language the Begum did 
not understand. Her case is, that although she executed the instrument, its 
contents were not explained to her, and that she was ignorant that its effect 
would be that which has just been described. 

Their Lordships are of opinion, agreeing with the .High Court, that it is not 
established that the Begum understood the full import and effect of the document 
she executed. It is incumbent on the Court, when dealing with the disposition, 
of her property by a purdanasheen woman, to be satisfied that the transaction 
, was explained to her, and that she knew what she was doing ; and especially so 
ixra case like the present, where for no consideration, and without any equivalent, 
t 4hisdady has executed, a document which deprives her of all her property.. 
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A mutation of names from her own alone to her own and Jigri Khanum s 
as mutwalis was effected; but the mookhtamamah was not proved. Undoubtedly, 
a j h o, the estates were afterwards described in several documents as wuqf mehals, 
and she herself was described in many transactions relating to the estates as 
mutwali. Receipts for rents were given first in her own and Jigri’s name as 
mutwalis, and, after Jigri’s death, which happened about two years after the 
deed, in her own name as mutwali. Pottahs were granted in which she is so 
described. Suits were also brought in which she is plaintiff with a similar 
description. On the other hand, for more than twenty years, notwithstanding 
she was nominally described in the transactions to which I have referred as 
mutwali, she actually dealt with the property as her own. She granted mourosee 
leases, sold parts, and mortgaged other parts, and in every way treated the pro- 
perty as her own, and as if it were not subject to a religious trust. Those acts, 
which extended over the whole time from the execution of the. deed to the 
commencement of the suit, are very strong to show her own consciousness, that 
while she was described as mutwali she really believed herself to he the pro- 
prietor and owner of the property, and had no idea that she had^ reduced herself 
to the state of a mere manager of it, entitled only to d^th parts of the income for 
her maintenance. 

Her own evidence, with reference to the deed, is given in an apparently 
candid manner. She admits its execution, and that she intended to create some 
trust for religious purposes, but she denies that she knew what was the full extent 
and import of the deed. She says: “ I executed the tauliutnamah when I was 
residing in this house. I have been, prior to the execution of the tauliutnamah, 
residing and am still residing in this house since my mother’s death. When my 
mother died 1 was then at Moorshedabad. A year after my mother’s death 1 
came here, but in the way my nephews Nawab Ashgar Ali and Nawab Ahmed 
Ali, the plaintiffs in this suit, stopped my boat. I was detained for twenty days 
near Boushenabacl, and then I applied to the Magistrate and got my boat I’eleasod. 
After this I came here. Two or three years after I came here, I executed this 
tauliutnamah. I myself do not know how to read and write. 1 told Ali Zamir, 
my servant, to draw out a will, or some such writing, as will after my death be 
able to keep up the religious ceremonies of my mother. Then he brought to mo 
a writing which he read to me.” She says in another place that it was read in 
Persian ; * He also told me that after mv death whoever will be the mutwali will 


perpetuate the works (Le. } the religions affairs) of my mother. I do not under- 
stand Persian.” Then there is a note by the Commissioner : “ A portion of the 
document marked 4 A’ was read to the witness, and she says, I do not understand 
it That portion being translated into Urdu by Abdool Aziz, she says : I now 
understand it. My object in making the tauliutnamah was not what is stated in 
the part marked A.” This part of the deed is not identified, but no doubt it was 
a material part. Then there is this question, Whether for the purpose of per- 
petuating the ceremonies observed in your family from ancient time, you executed , 
the tauliutnamah ? Answer, Moonshi Ali Zamir brought to me a writing saying 
* that, I shall have absolute power over the properties during my lifetime.” If the 
thus represented to her, then it did not carry out her intentions. It 
which not only did not carry them into effect, but was entirely and 
opposed to them. She intended and desired to retain the estate for 
, _ ; to create an endowment by way of testamentary disposition of 

dmtk The person who prepared the tauliutnamah may have been 
eouid not' effect her purpose by such a disposition, and having 
. ijbed ; may s have led her to suppose that it did carry out her purpose, 

' - to jbef that it would deprive her of her property md leave 

■ her iff aiapager of it, liable to be deprived of that 

, if she ■ the deed. It,. 
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could have been conscious of the tenor and effect of the deed, when immediately 
after, and ever after, she wholly disregarded the trusts of it by the mode in which 
she dealt with the property. 

There are eight witnesses to the deed ; one only has been called, and he does 
not prove that the deed was read over and explained. This witness does not say 
that he was present when it was read over to her in Persian. Undoubtedly if a 
person of competent capacity signs a deed, it is to be presumed that he understood 
the instrument to which he has affixed his name ; but in the case of a pur- 
danasheen woman who had, as in this case, no legal assistance, the ordinary 
presumption does not arise, and it is incumbent upon the Court to be satisfied, as 
a matter of fact, that she really did understand the instrument to which she has 
put her name. This seems to have been the view of the High Court, which it 
has expressed in two passages of the judgment. The Court says : “ It is clear 
that she had no professional assistance at the time, Ali Zamir is described as an 
old and trustworthy servant, but not a lawyer,” — (it may be observed, the re- 
spondent says that this is the only deed that he ever drew as far as she knows,) — * 
“and none of the witnesses examined for the plaintiffs prove that the Begum, in 
creating the wuqf, was in any way cognisant of the effect of her act. It has been 
generally held in this country that purdanasheen ladies have a claim to special 
consideration, particularly in cases where they deny on oath an effectual know- 
ledge of documents which they are said to have made.” And again, the Court 
says, " In this ease we have an illiterate and prejudiced woman, with no profes- 
sional assistance, executing a deed written in a language which she did not 
understand, and which, as she swears, was not explained to her, by which she 
completely divests herself of the whole of a large property, and then immediately 
sets to work to do a series of acts which would have the effect of turning her out 
of the mutwaliship she had created for herself, and of throwing her upon the 
world absolutely penniless. Before we come to such a conclusion we ought to 
have very distinct proof that the real purport cf the wuqf deed was properly 
explained to Dilrus Banco Begum, and that she knew what she was about, and 
that it is not too much to say that no such proof has been attempted to be given 
by the plaintiffs.” 

Their Lordships having come to this conclusion upon the main facts of the 
ease, it is not necessary for them to determine the other point which the High 
Court decided, namely, that this endowment was not of such a public character 
as would sustain a suit under Act XX of 1863, but their Lordships desire to say 
that they see no reason for disagreeing with that part of the judgment. 

In the result, their Lordships will humbly advise Her Majesty to affirm the 
judgment of the High Court, and to dismiss this appeal, with costs. 


The 3rd July 1877. 

Present : 

Sir James W. Colvxle, Sir Barnes Peacock, and Sir Montague E. Smith. 

Hindoo Widows (Mights of two or nwre)~PartUhm — Separate Possession. 

On Appeal from the High Court at Madras . 

Sri Gajapathi Nxlamani Patta Mafia Devi Gam 
versus 

Sri Gajapathi Radbamani Patta Maha Devi Garu, 
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According to the Hindoo law in Madras, two or more lawful widows take a joint estate for life in 
their husband's property, with rights of survivorship and equal beneficial enjoyment; and though they 
have no right to enforce an absolute partition of the joint estate between them, they may agree to an 
arrangement for separate possession arid enjoyment of their respective shares, leaving the title to each 
share unaffected, 

Mr. Leith , Q.C., and Mr. Grady for Appellant. 

Mr. Norton and Mr. Mctyne for Respondent. 


Sir James Colvile gave judgment as follows : — 

This is an unfortunate case, inasmuch as, though reduced to a question of the 
interest of two Hindoo widows in that which seems to be an inconsiderable estate, 
it now 7 comes for the third time before this tribunal. 


It is not necessary to go at any length into the earlier history of the case. 
It is sufficient to say that the litigation arose out of the construction to be given 
to the document constituting a certain family arrangement by which Gopinadha 
and Krishna, the two sons of one Padmanahha, had held the talook Tekkali. 
Each of these sons appears to have questioned at one time the legitimacy of the 
other, but ultimately their disputes were settled by this family arrangement, and 
alter the death of the surviving brother, Gopinadha, his widow took exclusive 
possession of the whole talook. The question then arose whether she was entitled 
to hold that possession, one of the widows of Krishna claiming his share, and 
certain illegitimate sons of the two brothers also claiming to share in the estate. 
The construction of the document came before the Courts in India, and the High 
Court of Madras, dealing chiefly with this clause of it: “If the legal widows of 
both of them should have no male issue, and if there he any sons bom out of 
wedlock, the talook shall be divided in equal shares/’ declared that on the time 
construction of the agreement the estate was to be equally divided between the 
wives and the soils born in concubinage, and remanded the suit to he treated as 


a suit for the administration of an estate, directing the Civil Judge to enquire 
who were the parties “ entitled on the construction aforesaid, and to make the 
parties to the present suit and to Regular Appeal 2G of 1802, and all other 
claimants, parties to that enquiry.” 

The case went down upon that remand, and the present respondent having 
come in and claimed to be a widow of the younger s< <n, Krishna, the Civil Oomt 
found that the estate was to be divided into five equal portions, one of which was 
to he given to the possession of each claimant, those claimants being the two 
illegitimate sons, the two widows who had been parties to the previous litigation, 
and the widow Radhamani, who had come in in order to establish her title upon 
the enquiry. 

Immediately after the passing of that order the appeal to Her Majesty in 
Council appears to have been allowed, and it came on in due course in the year 
1870,* and this Committee putting a different construction upon the family 
arrangement, and in particular on the Clause which has been read, ordered that 
the decree of the High Court should be reversed and “ a decree made declaring 
' fhat } according to the true construction of the agreements of the 2fith November 
18S8 and 21) th July 1844, the widow of Gopinadha, the appellant, and the 
, respondent, tee widow 7 of Krishna, upon the deaths of Gopinadha and Krishna 
, Without male issue, became entitled from ami after the death of Gopinadha as 
widows, each to one moiety of the estate; and decreeing possession of the 
; Claimed to the respondent, Nllamani Patti, but without costs.” In the 

judgment, which was delivered by Lord Cairns, it was observed, 
ZiT* Inquiry,” that is, the enquiry directed by the High Court, 

* ;two' other illegitimate sons having been reported to exist, -the 

-to be divided into five shares, to be enjoyed equally by 
thB two tjroe. illegitimate sons respectively.” The Inaccuracy in this 
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statement may bo accounted for by the fact that the order of the Civil Judge, 
which was all that appeared on one of the records, does not specify who the live 
claimants were. It is true that in another of the records, there being altogether 
three, it appeared more distinctly from the judgment of the Civil Judge, upon 
which his order was made, that he had found there were not three illegitimate 
sons and two widows, but three widows and two illegitimate sons. The Committee, 
however, was not set right atr the time by the Counsel on the appeal, who were 
probably equally deceived, and thought that the effect of the Judges order was 
correctly stated. 

In that state of things the first order of Her Majesty went out to India to be 
executed. Difficulties then arose, and the execution of part of the order was 
suspended until the widow Radhamani, who may be called the junior widow of 
Krishna, should have applied to this Board in order to have any misapprehension 
concerning the effect of the first order of Her Majesty corrected. That application 
was opposed by the other widow, Nilamani. The rights of the widow of 
Gopinadlia had been finally determined, and she had disappeared from the 
litigation. Their Lordships’ report to Her Majesty on this application was in 
these terms : “ Their Lordships being* of opinion that the respondent Nilamani 
Maha Devi represented in these appeals not only her own interest but also the 
interest of all the lawful Hindoo widows (if more than one) of Krishna, and that 
the order of Your Majesty of the 9 th August 1870, declaring the title of Nilamani 
as Hindoo widow to the moiety of the estate, was an order enuring to the benefit 
of any other (if there should be found to be any other) such lawful widow, and 
that the High Court, executing the said order, ought to have taken and ought 
now to take all necessary steps to give to the petitioner (if one of such lawful 
widows of Krishna) such share, interest, or other benefit as under the law applicable 
to the case she would have been entitled to as such widow, along with Nilamani, 
of, in, or out of the one moiety of the said estate and the profits thereof, do not 
think fit to advise Your Majesty to make any further order in the present 
petition.” This report was confirmed by an Order in Council of the 3rd March 
3878; and the case then went back, and the High Court having to execute the 
original order of Her Majesty, as explained by this subsequent order, made the 
order of the 11th March 187 which is the subject of the present appeal 

Before considering the particular terms of that order, it may be desirable to 
see what are the objections that were taken to it in India, and at their Lordships’ 
bar. It was contended that the High Court was in error in treating as an 
ascertained fact that Radhamani was a widow, in the proper sense of the term, of 
Krishna, and that it ought to have directed an issue in order to ascertain whether 
she was the lawful widow of Krishna or whether her connexion with him was only* 
by means of a Gandharva marriage, which would not be a valid marriage according 
to Hindoo law. The other point was, that assuming her to be a widow she was 
only a junior widow, and therefore, under the Hindoo law, was only entitled to 
maintenance. Hence the two points raised in the Court below, and the fcwo^ 
principal points now raised before their Lordships, concern, first, the status of 
Radhamani as a widow, and secondly, her rights, if a lawful widow of Krishmk 
Their Lordships are of opinion that its far as the status of Radhamani is 
concerned, the finding of the Court below is correct-, and that it wots not bound to 
direct any further enquiry upon that point. It appears to their Lordships that 
there was a sufficient contwlalio tills between the two parties upon the enquiry 
which was directed to the Civil Court, to make the finding of that Court binding 
on both widows. It follows that there having been no appeal, it would have 
been conclusively found between those two persons, but for the effect of any order 
of the Crown that has since been made, that Radhamani was a joint widow with 
Nilamani. It is contended, however, that the effect of that finding has been 
swept away by the first order of Her Majesty in Council. That argument appears 
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to their Lordships to be eironcous. The judgment on which the Order in Council 
was founded, although it recognised the proceedings which had taken place before 
tii© Civil Judge, did not in terms recommend the reversal of his fouling. The 
order reversed no doubt the decree of the Court which made the remand, and 
substituted a new decree for it, but by that new decree it directed the High Court 
to "take all necessary steps to undo what may have been done under the decree 
reversed inconsistent with the rights thus declared.* It therefore by implication 
assumed that things might have been done under the decree which were not 
inconsistent with the rights declared, and that what had been so done was to 
remain; and if the decision ascertaining the status of the widow was to remain, 
it would have been a very idle proceeding on the part of the High Court to 
institute a new enquiry in order to retry that question. It is however contended 
that at least the second order of Her Majesty in Council has made it imperative 
upon the High Court to take the course which the appellants argue ought to have 
been taken. That order simply confirmed the report, which is more in the nature 
of an expression of opinion than of an order; is very cautiously expressed; and 
seems to avoid the decision of any question in the cause. It certainly did not 
order the High Court to institute any enquiry which would otherwise be un- 
necessary* It declared that the former order was to enure for the benefit of all 
the widows if more than one of Kiislma, “and that the High Court executing the 
said order ought to have taken and ought now to take all necessary steps to give 
to the petitioner fif one of such lawful widows of Krishna), such share, interest, 
or other benefit as under the law applicable to the case she would have been 
entitled to.” This assumes that the Court ought to have taken proceedings in 
order to ascertain the number of Krishna's widows; and if it had in fact done so 
by means of the enquiiy directed by the original decree, it can hardly be said to 
have been afterwards in error in treating as conclusive evidence of the status 
of Radhamani the finding of the Civil Court which stood unroversed. Their 


Lordships desire to add that they would have been extremely sorry to find them- 
selves compelled to give way to any technical objection founded upon the mere 
words of tin* Order in Council, since from the other earlier proceedings which 
have been put in by the appellant, for another purpose, it appears clearly that 
as early as the year iNofi or 1<S .3 7 there were deputes between these ladies about 
a certificate and other matters: that in the proceedings twining out of those dis- 
putes there was no serious enn test as to the status of Radhamani as the junior 
widow of Krishna; and that, the suggestion that she was not lawfully married to 
her husband seems to have been an afterthought. 

Having disposed of this first objection, it now becomes necessary to consider 
what are the legal rights of Radhamani ; whether she has a right to share, as one 
of the widows, jointly and upon the same footing with the other widow in the 
enjoyment of her husband’s estate ; or whether, as she is junior widow, her right 
is limited to maintenance. Their Lordships Lave already, in the course of the 
argument, intimated that this question was perfectly open to the appellant; and 
was in no degree concluded bv the order of Mr. Morris, the Civil Judge, which 
has been already alluded to, because his finding that the estate was to be divided 
into fifths, though consistent with the construction put upon the family arr&nge- 
, 'Zftg&t' by the High Court, which divided the estate among the members of a 
class per capita, was inconsistent with the order of Her Majesty in Council 
divided the estate into moieties, giving the share of each brother to the 
-or widows of that brother. This point of Jaw has now been ably and fully 
their Lordships, and in their opinion the law of Madras must be 
ifoacoordance with the decision in the 3rd Madras High Court Reports, 
imwha^^|^|:be called,- the Twnjore Case * That there had been a notion that the 
law' of; , orx this point differed from the law of Hindustan, it is 

impossible seems to have been mainly founded upon the 
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passages .“which have been cited from the work — a work of very high authority— 
of Sir Thomas Strange. Those passages are open to the observations that have 
been made upon them, namely, that even S’r Thomas Strange seems by his note 
on the first passage to have thought that the proposition was in some degree 
questionable ; and that although the doctrine is repeated in the subsequent passage 
without qualification, it is not consistent with one of the cases, winch is set forth 
in the second volume, viz., the Salem Case , at page 91, or with the opinion of the 
pundits and the opinion of Mr. Colebrooke there stated. 

There are, however, two decisions which are relied upon as having been 
made consistently with the doctrine laid down by Sir Thomas Strange, and which 
it is argued settled up to a certain time the law of Madras. It appears, however, 
to their Lordships, that although the learned Chief Justice in his elaborate 
judgment in the Tanjore Case accepts those cases as decisions in point, and as 
confirmatory of the doctrine laid down by Sir Thomas Strange, they really are 
not authorities of that character. The first of them is clearly a case in which the 
question was which of several widows was to succeed to an impartible zemindary 
which could only be held by one. It appears upon the face of the report that 
that zcmindary had been held by two brothers in succession, and therefore there 
can be no doubt that the subject of the litigation was an impartible zemindary. 
That was the last of the decisions and was passed in 1835. In the other decision, 
which is of as early date as 1824, the subject of litigation would seem to have 
been also a zemindary ; but the contest there was not between several widows, 
and did nob relate to their rights inter se. A person claiming as nearest male 
heir had obtained possession of the zemindary, and had been ejected by the eldest 
widow of the zemindar. At her death this male claimant appears to have re- 
gained possession, and the question was whether the right of the elder widow had 
not survived to the second widow. It was held that it had so survived, and there- 
fore the decisions merely affirmed the proposition of law, that where there arc 
two or more widows, there is a right of survivorship between them. On the 
other hand, their Lordships find that in that portion of India which is emphati- 
cally governed by the Mifcacsliara, namely, Benares, it is settled law that the 
widows take jointly. This view of the law is also consistent with Mr. Uolebrooko’s 
own opinion as expressed in the Salem Case . In order to support the appellant's 
contention it ought, in their Lordships' opinion, to he shown either by a course of 
decision, by custom, or by reason of some treatise which is of authority in Madras 
and not in the north of India, that the law of Madras is different from what it 
is in the north of India. Their Lordships have dealt with the only two decisions 
cited; so far as treatises go, the Srnriti (Jhandvika, which is of authority in 
Madras, seems to show the contrary; and although the authority of the transla- 
tion of that treatise has been impugned by Mr. Leith, his argument at most 
would .show that the Srnriti Ohandrika is not a conclusive authority against him; 
it certainly would not show that that treatise is an authority in his favor, It 
seems to their Lordships by no means impossible that, as has been ^argued by 
Mr. Mayne, the dictum of Sir Thomas Strange was founded upon a misapprehen- 
sion of the law that prevails in Bengal as laid down by JimiTta Vahana. The 
proposition is not confirmed by the Mitacshara or by any treatise of paramount 
authority in the presidency of Madras, and it is to he observed that in Mr. 
Strange s Manual, published as early as 185(5, and in other works, the accuracy 
of the law as laid down by Sir Thomas Ht range appears to have been questioned. 
It is, therefore, incorrect to say that the settled law of Madras was first changed 
by the decision of the Tan jo re Case in 18(57. 

Their Lordships think, that in this state of the authorities they would not 
be justified in treating the Tanjore Case as improperly decided, or in dissenting 
from the proposition winch the learned Chief J ustice finally expressed* in these 
words ; On this review of the authorities we come satisfactorily to the conclusion 
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that the sound rule of inheritance is that two or more lawfully married wives 
(patnis) take a joint estate for life in their husband’s property, with rights 
of survivorship and equal beneficial enjoyment.” As to the mode of enjoyment, 
it has no doubt been decided both in the Tanjore Case and in the case reported of 
l>h\icfwaud<'i)b Doobej v. Myna Ba.ee , 11 Moore, LA., p. 487* that widows taking 
a joint interest in the inheritance of their husbands have no right to enforce an 
absolute partition of tlie joint estate between them. But in the Tam jure Case , 
after affirming this proposition, the learned Chief Justice said : “ But we are at the 
same time of opinion that a case may be made out entitling one of several widows 
to the relief of separate possession of a portion of the inheritance. We have no 
doubt that such relief can and ought to be granted when from the nature or 
situation of the property and the conduct of the co-widows or co-widow it 
appears to be the only proper and effectual mode of securing the enjoyment of 
her distinct right to an equal share of the benefits of the estate.” It also appears 
that in the case in the 11 th Moore, the widows had made what was called a 
partition ; that they had separately enjoyed their respective shares of the estate 
during their joint lives ; and that it was not until the death of one of them that the 
question arose whether slue had a right to dispose of her share, and whether if she 
had no right to dispose of it, it did not pass by survivorship to the other widow. 
It was held there that there was no objection to a transaction which was merely 
an arrangement for separate possession and enjoyment, leaving the title to each 
share unaffected ; although the widows nevertheless remain co-parceners, with a 
right of survivorship with them, and there could be no alienation by one without 
the consent of the other. Their Lordships make these observations in order to 
meet the objection which though not raised by the petition of appeal, and 
apparently never raised in tie; (hurt below, lm-* been taken to the form of the 
decree. They think it sufficiently appears that in this ease the state of things 
contemplated by the Taojure ( r ase exists ; that these widows could not go on 
peaceably in the joint, enjoyment of the property; and that they have acted as if 
they had agreed that they are separately to enjoy, in the manner above indicated, 
their respective shares. Therefore, their Lordships guarding themselves against 
being supposed to affirm by this ordt r that either widow has power to dispose of 
the one-fourth of the estate allm-tod to her, or that they have any right to a 
partition in the proper sense of the term, are not disposed to vary the form of the 
order under which one-fourth of the profits of the estate will go to each widow 
during their joint lives, their respective rights by survivorship and otherwise 
remaining unaffected. 

The only other point that was taken is that which relates to the costs of the 
former litigation, and their Lordships upon that are of opinion that whatever 
equity the widow who conducted the litigation might originally have had to recover 
a portion of the costs from the younger widow, that equity cannot be said any 
longer to exist in this case, in which the elder widow, who if considered to have 
sued as a trustee for the younger widow, has long and persistently repudiated any 
such trust ; and by resisting the claim of the, younger widow” has occasioned all 
the costs of the litigation that has since taken place. 

Upon the whole, then, their Lordships are of opinion that it ‘will be their 
duly to advise Her Majesty to affirm the order under appeal, and to dismiss the 
v&ppaf, with costs. 


1 : / * «* W. It V. 0. e;) : 2 Stub. I*. (\ It m. 
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The 6th July 1877 
Prevent : 

n 

Sir James W, Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 
Sir Robert P. Collier. 

Construction — Grant for Indefinite Period — Mourosee Pottah — Hereditary 

Interest. 

On Appeal from the High Court at Calcutta. 

Baboo Lekraj Roy and others 
versus 

Kunhya Singh and others. 

If a "rant be made to a man for an indefinite period, it cjnnris, jrcnordlly speaking, for his lifetime* 
and passes no interest to his heirs unless there are some words showing an intention to grant mx 
hereditary interest. 

"Where a clause in the kubooleut of what was called a niokumxree lease acknowledged a power in 
the Government to put an end in the lease at the end of one year, but the Government had not dour, so, 
it was held that, although it was not properly a niokumiree inasmuch as practically the Government 
could enhance the rent, if. must be regarded, as long as it went on, as an hereditary lease, a mourosee 
pottah; and that as the interest of the grantor, which had not hern determined by the Government, 
was an hereditary interest, there seemed no reason why, upon the eons! morion of the pottah in question, 
it should be held to he limited to the life of the grantee. 

Mr. Leith, Q.C. , ami Mr. Coyne for Appellants. 

Mr. Covne, Q.O., and Mr, J. Culler for Respondents. 

Sir .Montague Smith delivered the following judgment : — 

This suit was brought by the present appellants to obtain possession of an 
eight annas share of Mouzah Tone, and the plaint also prays for the annulment 
of the mokurruree tenure which the respondents claim to have in the mouzah 
under a pottah granted by one Choonee .ball The appellants are the purchasers 
under a decree obtained against some persons who had become possessed of part 
of the interest of Choonee Ball in the eight annas share of the mouzah. The 
respondents are the heirs of Nirpui Singh, who was the grantee under the 
pottah. The single question in this appeal is whether, upon the true construction 
of this pottah, and upon the evidence in the case, the grant was one to endure for 
the life of Nirput Singh only, or whether it was to endure so long as the interest 
of Choonee Ball existed. That involves also an enquiry into what the interest of 
Choonee Lall was. 

The lease or pottah in question is dated in April 1808, and the material parts 
of it are in these terms : “ The engagements and agreements of the pottah on the 
kubooleut of Nirput Singh, lessee of Mouzah Toee, Pergunnah Maid a, Zillah 
Behar, are as follows : — Whereas I have let the entire rents of the mouzah afore- 
said,” — describing what he had let, — “at an annual uniform jumma of Sicca 
Rs. 606, without any condition as to calamities, from the beginning of 1315 Jfusli 
to the period of the continuance of my mokurrmve.” That is the term fixed in 
the pottah. It is a term “ from the beginning of 1215 Fusil to the period of the 
continuance of uiy mokurruree.” Then it is required that the lessee should 
cultivate, “ and pay into my treasury the sum of Sicca Rs. GOG, the rent of the 
mouzah aforesaid, for the period afore-mentioned, according to the instalments 
year after year.” Then there is this provision, “ If hereafter the authorities desire 
to make a settlement of the property at that time, he shall pay tin; jumma thereof 
separately according to the Government settlement,” It concludes, “ Hence these 
: few; words are written and given as a pottah, to continue during the term of the 
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mokurraree, that it may he of use when required. The annual jumma malguzarl, 
including the malikana, Rs. GOG.” 

To ascertain what is the term granted by this pottah, we must see, in the 
first place, what is the interest which the grantor Choonee Lall had. He calls it 
a mokurraree interest ; but whether it be a true mokurraree interest or not, it was 
evidently the intention of the parties that the grant should enure during the 
term of his interest. If it can he ascertained definitely what that term is, the 
rule of construction that a grant of an indefinite nature enures only for the life 
of the grantee would not apply. If a grant be made to a man for an indefinite 
period, it enures, generally speaking, for his lifetime, and passes no interest to his 
heirs unless there are some words showing an intention to grant an hereditary 
interest. That rule of construction does not apply if the term for which the 
grant is made is fixed or can be definitely ascera ined. 

Now it appears that as early as 178*3 the Government granted what has been 
called a mokurraree lease to Mahomed Buksh, and that 1 ^se after various inter- 
mediate assignments was ultimately purchased by Choonee Lall, the grantor of 
the pottah in question. Choonee Lall is said to have purchased it in 1807 or 1808. 
It is also said that he had purchased the proprietary interest iu two annas of the 
mouzah. From the document which has he n produced from the Collector’s office, 
other persons appear to have been proprietors of the remaining annas, but nothing 
is heard of them in this suit. However that may be, it does not really affect the 
present question, because the interest pointed at in the pottah in quest* on is a 
mokurraree interest. The kuhooleut of the lease of 1788, signed by Mahomed 
Buksh, is as follows : — ■“ Whereas i have obtained a lease of Mouzah Toee, Zihah 
Kosra, Pergunnah Malda, the area whereof, by estimation, is 709 beegahs 10 cottahs, 
from 1 J 90 (one thousand one hundred and ninety-six) Fusli. at a jurarna of Sicca 
Its. 400” — with certain exceptions — “ I do acknowledge and give in writing that 
I shall continue to pa\ the lvnfc of the mouzah aforesaid at the said jumma, year 
after year, according to the kuhooleut and the kistbundi. If any one establish his 
zommdnri (pvoprki ary'; right in respect eff the said mouzah in his own name 
before the authorities, i shall continue to pay, year after year, to Iran or his heirs, 
the ‘malikana’ t.proprie.tary allowance) thereof at the rate of IN. 10 per cent, on 
the jumma aforesaid, in addition ro the Government revenue.” The lessee is to 
pay a jumma oi Us. 400, and a malikana of 10 per cent, on the jumma. Of course, 
if Mr. Leith is right, that Choonee Lall became the owner of the proprietary 
interest, the malikana would go into his own pocket. Then at the end there is 
this clause, which has given occasion to considerable discr ion : cc If the present 
officers of the British Government, or any authority who may come hereafter, do 
not accept my mokumivee lease to be hereditary, I acknowledge that this kubooleut 
is only tor one year, thereafter it shall be cancelled.” That undoubtedly acknow- 
ledged a power in the Government to put an end to this lea which 'is called a 
mokurraree lease, at the end ot one year. But it appears tb t the Government 
have not done so. It may be that it was contemplated that the Government 
would settle in the ordinary wvay with the proprietors for the revenue, and in that 
ea^e would put an end to this mokurraree. But it appears that no settlement has 
;■ made, and that this lease has been allowed to go on without being put an 
•irndrio ; and although it is not perhaps properly a mokurraree, inasmuch. 'as prac- 
, the Government could enhance the rent, it must be regarded, as long as it 

S hffi as an hereditary lease, a memtusee pottah. This being the interest of 
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ascertained by reference to the interest which the grantor himself lias in the 
property. 

Their Lordships think that this case maybe decided upon the construction of 
the document, and that it is not necessary to have recourse to the exposition of it 
to be derived from the' conduct of the parties. It is satisfactory, however, to find 
that the view which has been taken by their Lordships of the construction of this 
document Is that which the parties themselves evidently entertained, because for 
twelve years after Nirput Singh’s death his heirs were allowed to remain in 
possession of the property precisely in the same way in which he had held it, 
paying the same rent. 

Their Lordships agree with the judgment of the High Court given upon 
review, and they will humbly advise tier Majesty to affirm that judgment, and to 
dismiss this appeal with costs. 


The 12th July 1877. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Coll Lor. 

Deed of Sale — Fraud — Misrepresentation — Fiduciary Relation — I u adequate 

Consideration. 

On Appeal from the High Court at Caleidkt . 

The Administrator General of Bengal 
versus 

Juggeswar Roy and others. 

Plaintiff, a putneedar and diirputneedar, granted ceitaiu niib-tcnurcs by way of, d nr pul nee and 
seeputnee (reserving tlie minerals) to the defendants, to whom lie, by deeds of sale execute* i some ten 
or twelve years afterwards, transferred all the superior interest which he had, together with t he minerals 
which had been reserved in the former deeds. In a suit to set. aside ibe <-onvcyanees. it was held 
that the defendants were nut, at the time of the execution of the deeds, in a Lhiuchiry capacity or 
character to the plaintiff or in a position unduly to influence his judgment ; that Uwre was no satis- 
factory evidence that the defendants had represented to him that lie was not parting with bin mining 
rights by these deeds; and that the evidence of inadequacy of price was not such as io lead to the 
conclusion that the plaintiff did not know what he was about, or was the victim of some imposition. 

Mr. Cowie , Q.C., Mr. Boyne, and Mr. Loire for Appellant. 

Mr. Bompas , Q.C. , and Mr. Graham for Respondents. 

Sir Montague Smith gave judgment as follows : — 

This suit was instituted by Mr. Robert John Jackson, who upon his death 
has been succeeded on the record by the present plaintiff* for the purpose of setting 
aside certain conveyances by him to the three first defendants of his interest in 
Mouzah Luchhipore, in the district of Ranigunge, on the ground, in the first place, 
that he was under age, and In the second place, that lie was induced by the 
defendants, who were trusted servants, but who had abused their iiduciury cha- 
racter, to part with his property without fully understanding the nature of the 
transaction, and without adequate consideration. Mr, Robert John Jackson was 
the adopted son of a Mr, Robert G wynne Jackson {who will be called Mr. Gwymie 
Jackson), who appears to have been of European extraction. The date of his 
adoption is one of the questions in the cause, the plaintiff alleging the adoption 
to have been about the year 1855, and the defendants as far back as 1850. 
■Mr, G wynne Jackson . appears to have resided a groat number of years in the 
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neighbourhood, and to have been well acquainted with coal mining. He in 1860 
was ’the manage]* of the coal mines of Messrs. A pear and Company, who, it may 
be observed by the Avar, entered into an agreement with Jackson the plaintirf to 
supply him with funds for prosecuting this suit, in consideration of, in the event 
of his succeeding, his granting them a coal lease. 

Mr. G wynne Jackson left the employment of Messrs. Apear and Company in 
I860, on account of their being dissatisfied with him, but he continued afterwards 
up to about 1867 to some extent in their employment in a subordinate capacity, 
when he finally left it. He appears to have acquired some property, and to have 
been interested in other coal mines in the neighbourhood. 

Shortly before the year 1860, which is the first date material in this case, 
Mr. Gwynne Jackson bought certain putnoe and durputnee rights, including the 
coals in Mouzah Luchhipore, partly from the defendants. It is not disputed that 
by a deed bearing date the 20th September I860, he, being such putneeclar and 
durputneedar, granted certain subtenures by way of durputnee and seeputnee, 
reserving the minerals, to three of the defendants ; hut one question in the cause 
Isas been, whether that deed was executed at the time it bears date, or at a later 
date, not very clearly indicated oil the part of the plaintiff, but which the Judge 
in the Court* below has found to be the year 1 869. 

Gwynne Jackson made a will in I860, leaving all his property to his son. 
Subsequently in 1868 he executed a hibba, which would have the effect of 
revoking that will, giving all his property, some of which had been acquired since 
the date of the will, to his son, and in fact denuding himself of all his property, if 
that hibba is to be taken us intended by him to be then operative. 

The deeds, the subject of this suit, were executed in 1870 and 1871, and the 
last in 1872. f l hose deeds may be divided into two classes. One class is that in 
which the plaintiff confirms the durputnee and seeputneo rights, which were dealt 
with by the deed bearing date the goth September 1.8(50 ; the other class of deeds, 
which hour d;im in bs, 1, and one* <d thorn as late as June 1872, are deeds of sale, 
whereby he uuu>:w\s all me Miperim mieiw. w Inch lie had, together with the 
mineral* which had been reserved in the former deeds. 


With ro*peei* to one 1 of the mam questions in this case, which lias been 
already indicated, namely, whether the conveyance bearing date the 20th day of 
September i860 was executed then or at a subsequent date, their Lordships have 
intimated, in the course of the argument, that, on the whole, they concur with the 
finding of the High Court that that deed must be taken to have been executed at 
the time when it bears date, if that be so, being prior in time to the hibba, it is 
uuaitoctod by that instrument*, and the subsequent deed of 1870, being merely con- 
firmatory of it, and conferring on the defendants no greater interest than they took 
under it, is obviously of no importance, and may be allowed to stand with it. 

I In* question, remains whether the deeds of 1871 and 1872, conveying, as has 
been before staled, the remaining and superior interest, together with coals, are 
to be set aside on any of the grounds which have been alleged. With respect to 
this point their Lordships also intimated, during the course of the argument, that 
they saw no sufficient reason to differ from the conclusion of the High Court that 
the, plaintiff had failed to sustain the burden of proof which lay upon him that he 
"mm & minor at the time of the execution of these deeds. 


k;,, Tto; question then arises, in the first place, whether it has been shown that 
ihfe, defendants (for it should be stated that the two last defendants are 

under them) were in a fiduciary capacity or character to the plaintiff 
at tafo the execution o! these deeds, and were therefore in a position to 
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there Is also some evidence of the latter having acted as his gomashtas with respect 
to the property comprised in the deed of 1800, but the decision which their 
Lordships have come to, concurring with the High Court, on the subject of this 
deed, in a great measure disposes of this class of evidence. Their Lordships see 
no reliable evidence on the record that at the time of the execution of these 
documents by the plaintiff they were in any fiduciary character quoad him, or in 
a position unduly to influence his judgment. If that be so, the question is narrowed 
to whether a fraud was practised upon him. 

It is contended, in the first place, that the nature of the transaction was 
misrepresented to him; that the defendants represented to him that he was not 
parting with his mining rights by these deeds, whereas he was, and that the deeds 
were not explained to him ; further, that the sale price was inadequate, 

With respect to the deception so alleged to have been practised upon him, 
the only evidence to be found of it is the evidence of the plaintiff' himself, and 
that evidence is described as untrustworthy by the learned Judge of the Inferior 
Court, who found in the plaintiff’s favor. There is no confirmatory evidence of 
this, and there is contradictory evidence to the effect that the deed was read over 
and explained to him, and that he understood the language in which it was written. 

The question then reduces itself to whether there was such an inadequacy of 
price as to be a sufficient ground of itself to set aside the deed. And upon that 
subject it may be as well to read a passage from the case of Tennant v. Tennant 
(2nd Law Reports, Scotch Appeals, page 9), in which Lord Westbury very shortly 
and clearly stated the law upon this subject. He says: “The transaction having 
been clearly a real one, it is impugned by the appellant on the ground that ho 
parted with valuable property for a most inadequate consideration. My Lords, it 
is true, that there is an equity which may be founded upon gross inadequacy of 
consideration, but it can only be where the inadequacy is such as to involve the 
conclusion that the party either did not understand what he was about, or was 
the victim of some imposition” 

Their Lordships are unable to come to the conclusion that the evidence of 
inadequacy of price is such as to lead them to the conclusion that the plaintiff did 
not know what he was about, or was the victim of some imposition. It should 
be borne in mind that his father Mr. Gwynne Jackson was at hand, and their 
Lordships concur with the view of the High Court, that Mr. Gwvnne Jackson, by 
the hibba of 1803, did not intend to denude himself of all his property in favor of 
his son, whom he represents at that time to have been eight years old, and who 
could not have been more than twelve or thirteen. It probably was a device for 
the purpose of defeating existing or possibly future creditors. Gwynne Jackson 
himself acted in contravention of that deed, for lie sold a property soon after its 
date without any reference to it, and there is evidence that he continued to act as 
if he were the owner of the property. Gwynne Jackson was very conversant with 
coal mining and the character of property in the district, and their Lordships are 
not satisfied that he was unable to manage his own affairs or to give competent 
advice to his son until the year 1872, in the early part of which he was admitted 
to an hospital with an incurable disease of which he died in about the middle of 
that year. He had granted his property to liis son by a hibba, intending never- 
theless to keep in his hands the control of it through his life, hut very probably 
intending it to operate after his death in favor of his son. His son no doubt had 
an interest in the property as well as himself, and probably the true view 7 * of these 
transactions In 1870 and 1871 is that they were in substance joint transactions 
by the lather and the son. Their Lordships cannot therefore regard the son at 
these dates as altogether in the position of a minor without anyone to advise him. 
It may be observed that the deed in 1872 was but the completion of tile previous 
transactions. 

: Independently, however, of this consideration* it cannot, their Lordships 



( t>8 ) 


think, be said that the purchase money was so grossly inadequate that its in- 
adequacy amounts to proof of an imposition upon the plaintiff. It is true that 
there is some evidence, the value of which it is difficult precisely to estimate, that 
property with coal sold in the neighbourhood for some years' purchase greater 
than the number of years' purchase for which this property sold, which was with 
respect to a portion of it twelve years' purchase, and with respect to another 
portion of it ten years 5 purchase ; and there is evidence, which perhaps is the 
strongest on this part of the case, that soon after the purchase by the defendants 
they let a portion of this property on mining leases at a considerable rental, or 
more properly speaking royalty. It should be observed, however, that these leases 
oive the power to the lessee to terminate them at any time, and non constat how 
long the high rental would continue. 

It has been suggested that the defendants must have known that there was 
coal under the land, and that they concealed their knowledge from the plaintiff. 
Even if it were so, putting aside their fiduciary character, and in the absence of 
any proof of fraud, that would not be enough to vitiate the transaction; but in 
point of fact their Lordships can find no evidence of this. All the evidence is the 
other way, namely, that they did not discover the coal until after they had made 
the purchase; and it may be observed that Gwynne Jackson himself had tried 
for coal without being able to discover it. It appears, therefore, to their Lordships 
that this last ground on which it is sought to impeach the validity of the deeds 
also fails. 

On the whole, therefore, their Lordships are of opinion that the High Court 
was right in affirming the validity of these deeds and dismissing the plaintiffs 
suit; and they will therefore humbly advise Tier Majesty that the judgment of 
the High Court he affirmed, and this appeal dismissed, with costs. 


The 19th July 1877. 

Present : 

Sir James W. Col vile. Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Oudk Estates Act (J of 1861)) s. 22 cl 4 — Man Singh's Talooh — Succession of 
Ms Daughter's So n — Revocation of Will by Parol . 

On Appeal from the Court of the Commissioner of Fyzabad. 

Maharajah Periab Narain Singh 

Versus 

Maharanee Suhhao Kooer and others. 

.object of eh 4 s. 22 Act F of i hiking the whole faction injrd,h<*!\ was held to he that 
' It is shown by Huilieierit evidence that a 1ulo<»k<lai\ nut having male issue, has so exceptionally 

$ ; pQ n of a daughter as to give him in rim family the place. eousequenee, am! pre-eminence 
4$ : naturally belong to a son if one existed, and would not ordinarily be conceded to a 
"““■jiwid has than indicated an intention that the person so treated shall be his successor, 
'dbes, brought within the enaeiment. in question. 

lordships wore of opinion that the late ialookdar died, as he intended to die, 
A whereby he gave his wife power of nominating a successor having been revoked/as 
fjffcl he, by parol) j and that the appellant, his daughter's son, was the person who, 
|i$| abeye-toemtioned, was entitled to succeed to the taiook. 

J^iljj Kjj& #8$ M'* Graham for Appellant. ’ . f • , A - 

;* MnM 'Mr, -Dm/m, and Mr* Thomm for Respondents* ■ ■ 
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Sir James Cotvile gave judgment as follows : — 

The question raised by this appeal is the light of succession to the talook of 
the late Maharajah Sir Man Singh, one of the most considerable, if not the most 
considerable, of the great landholders of Oudh, whose status and rights are the 
subject of Act I of 1869. 

The Maharajah died on the 11th October 1870. He had no male issue. 
His nearest surviving relatives were his widow, the Maharanee Subhao Kooer, a 
daughter by a deceased wife, and the appellant, the son of that daughter. The 
Maharajah had also brothers, and brothers’ sons, of whom some survived him. 
His grandson, the appellant, was known in the family as “ Dadwa Sahib/' by 
which name he will be generally designated in this judgment. 

The property which is the subject of this litigation belonged to Man Singh 
before the annexation of Oudh. He was one of the first who made their peace 
with Government on the restoration of the British power in 1858, and his title as 
talookdar was duly confirmed by surmud. The estate is said to have been originally 
one which, according to the custom of the family, was descendible to a single heir, 
not necessarily determined by the strict rule of primogeniture. It had certainly 
passed from Buktowar Singh, the preceding proprietor, to his nephew, Man Singh, 
though the youngest of three brothers. Accordingly, when the lists prescribed 
by s. 1 of Act I of 1869 were made up, the name of Man Singh, as talookdar, was 
inserted in the first and second of those lists. 

Some years before the passing of this Act, and on the 22nd April 1864, Man 
Singh, under the circumstances which will be afterwards considered, executed and 
delivered to the Commissioner of the district the document at p. 8 of the Record, 
which is in these words : — 

“ I, Maharajah Man Singh, etc., Talookdar of Shahgunge, Gouda, etc., do hereby 
declare that, as I have not yet come to any determination as to what boy is to 
become my successor, I, for the present, declare my wife to become my successor, 
and inherit the whole of my property, whether moveable or immoveable. She 
will, until she nominates a successor, have the same power over the property as 
myself, except that she will not be authorised to make a transfer. There is no 
partner of mine in my moveable or immoveable property. I have, therefore, executed 
this will, and deposited it in a public office, that it may serve as a document, and 
prove of use when required.” 

Mr. Simson, the then Commissioner, made the following endorsement on the 
will : — “ April 22nd, 1864. Maharajah Man Singh this day in person signed this 
document in my presence, and then delivered it to me as his last will and testa- 
ment ; ” and wrote on the envelope within which it was inclosed, “ Within this 
sealed envelope is Maharajah Man Singh’s will. I forward the envelope to the 
Deputy Commissioner of JFyzabad, with instructions to lodge it, sealed as it is, in 
the Treasury; and each Treasury officer will note it in his receipt on giving or 
receiving charge. Of course the Maharajah may reclaim this on a written appli- 
cation properly authenticated at any time” 

After the death of the Maharajah, and in November 1870, this will was 
opened, and under it the Maharanee was put into possession of the talook. She 
afterwards, by a document dated August Kith 1872, exercised the power which the 
will gave her of <*' nominating a successor ” in favor of the respondent Triloki Nath, 
who was a son, then under age, of one of the late Maharajah's brothers, and had 
married her own niece. 

Shortly after this transaction the appellant, Dadwa Sahib, instituted this 
suit, praying for a declaration of Ins title to the succession to the Maharajah's 
estate, and for the cancellation of the document of April 22nd 1864 (the will) ; that 
of August 16th 1872 (the appointment) ; and the order of the revenue* authorities 
of November 11th, whereby the Maharanee was put in possession. 

■ v It is now admitted on all sides, if it were ever seriously disputed, that the 
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appellant can only succeed in Ins suit by establishing both the following propo- 
sitions:— 

1. That the testamentary disposition which the Maharajah unquestionably 
had power to make, and did make in April 1864, was revoked or became inopera- 
tive in his lifetime. 


2. That the appellant is entitled to succeed to the talook as the son of a 
daughter of the Maharajah, who had “been treated by him in all respects as his 
own son” within the moaning of el. 4 of s. 22 of Act I of 1809; it being clear 
that as a mere grandson by a daughter lie would not he the heir ah intestate to 
the talook under the special canon of succession to intestate talookdars established 
by that Section of the Statute. 

The Court of First Instance and the Appellate Court in Oudh have concurred 
in determining the first of these issues against the appellant. The second of them 
was found in Ms favor by the Court of First Instance ; but that decision was 
reversed by the Appellate Court. 

In dealing with this appeal, their Lordships propose to consider, in the first 
instance, whether the appellant has established that he was treated by the late 
Maharajah “in all respects as his own son,” ■within the meaning of the enactment 
in question, and is consequently the person entitled to inherit the talook, if the 
Maharajah died intestate. 

The clause is perhaps not very cl earl} 7 or happily expressed, and considerable 
doubt appears to prevail in Oudh as to the construction to be put upon it. One 
passage in the Commissioners (Mr. Capper’s) judgment almost implies that, inas- 
much as the actual treatment of a son by his father varies in all countries according 
to the characters of the parent and the child, it is impossible to say what the 
Legislature meant by the treatment of a grandson “in all respects as a son.” 
Other passages of the same judgment seem to assume that the treatment must in 
some way be tantamount to an adoption under the Hindoo Law, involving the 
legal consequences of such an adoption as, the subjection of the grandson to 
prohibitions as to marriage which would not otherwise attach to him. And the 
appellant’s own plaint affords some colour to such a construction, by describing 
his mother and guardian as his “ sister.” 


Their Lordships are disposed to think that the clause must be construed 
irrespectively of the s] >i ritual and legal consequences of an adoption under the 
Hindoo Law. They apprehend that a Hindoo grandfather could not in the ordi- 
nary and proper sense of the term adopt his grandson as a son. Nor do they 
suppose that, in passing the clause in question, the Legislature intended to point 
to the practice (almost, if not wholly, obsolete) of constituting, in the person of a 
daughter’s son, a u patrica-puttra,” or son of an appointed daughter. Such an 
act, if it can now be done, would be strong evidence of an intention to bring the 
grandson within the 4tli clause, but it is not, therefore, essential in order to <lo 
so. Moreover, it is to lie observed that the 4th, like every other clause in the 
22nd Section, applies to all the talookdars whose names are included in the second 
m third of the lists prepared under the Act, whether they are Hindoos, Mahome- 
dam* or of any other religion; and it is not until all the heirs defined by the ten 
are exhausted that, under the 11th clause, the person entitled to 
becomes determinable by the law of his religion and tribe. 

thou to put a general as well as a rational construction upon 


advisedly introduced by the Legislature into this statutory law of 
And, taking the whole Section together, their Lordships are of opinion 
shown by sufficient evidence that a talookdar, not having male 
i&sne, ; treated the son of a daughter as to give him in the 
family^ and pre-eminence which would naturally /belong ter 

a son, if * not* ordinarily be, conceded to a daughfceriS’sOn, 
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Their Lordships will now proceed to consider the effect of the evidence as to 
the treatment of the appellant by the Maharajah. 

It is unquestionable that the appellant was from the first brought up in the 
house of his grandfather, and not in that of his father. This circumstance, of 
itself, does not go far to prove his case. It may be accounted for by the fact that 
the social position of the father, though respectable, was very inferior to that of 
the Maharajah. But, whatever may be its value as evidence, this is a circum- 
stance in the treatment of the boy which involved a departure from the ordinary 
usages of Hindoos. 

On the other hand, it must be admitted on the evidence that the Maharajah 
had not, in 1864, formed a clear intention that Dadwa Sahib, who was then be- 
tween seven and eight years old, should be his successor. 

It has been said that the making of Ins will was the result of pressure on the 
part of the authorities. However that may be, the act was a natural one. At 
that time nothing was definitely fixed as to the course of succession to the newly 
constituted talooks, except that the talookdars had an absolute power of disposi- 
tion over them. The family custom which had previously regulated the succes- 
sion to the Maharajah’s talook was one which implied selection. It was, therefore, 
in every way desirable that the Maharajah should make some provision as to his 
successor. The will, which was clearly his own act, indicates that he intended 
his successor to be a male, though he had not yet made up his mind as to the 
person. His words are: “ As I have not yet come to a determination as to what 
hoy is to become my successor.” He, therefore, made his wife provisionally his 
heir, delegating to her the power of selection, which, in his then state of mind, he 
did not feel able to exercise himself. 

That state of mind is the more conceivable if we suppose that he had then 
begun to entertain the notion that Dadwa Sahib should ultimately succeed him. 
Had he then resolvent that the successor should be taken from his male relations 
ex parte paterncl, it would have been comparatively easy to nominate a brother 
or brother’s son. In that case his only reason for delaying his choice would have 
been the desire to be more fully assured of the fitness of the person selected. But 
a predilection, for his grandson would introduce fresh and more serious grounds 
for hesitation and delay. Independent^ of his affection for the boy, he might 
feel that the estate, being separate property, would, according to the Shusters, 
devolve upon him In preference to collaterals, though in the male line. On the 
other hand, he may have felt reluctant to depart from the family custom and 
offend his relations by allowing the estate to pass out of his own “ gotra.” And 
if, as is stated on the record, he were a man apt to prefer an indirect to a direct 
course, he might well determine to shift the responsibility of selection to his 
widow, to whom he might confide his real and final intentions, trusting to her 
for the performance of them. That the above was really the state of mind and 
feeling of the Maharajah when he made his will appears in some measure from 
the evidence of Anunt Ram, his Dewan, whom the Deputy Commissioner con- 
sidered to be a trustworthy witness. 

In 1867, the ceremony of the Jan on, or investiture of the appellant with the 
Brahminical thread, took place. That this was done with considerable pomp in 
the Maharajah’s house, that the Maharajah took that part in the ceremony which, 
in the ordinary coirac of things, would be assumed by the boy’s natural father, 
seems to be established. That what was done operated either in law or in fact as 
a transfer of the boy from his own into the Maharajah’s gotra, their Lordships, 
upon the conflicting evidence in the cause, and against the opinion of Mr. Capper, 
are unable to aflirui. 

The next important event in Daclwa Sahib’s history was his marriage in 
1868 to the daughter of Darogha Ramdan. It seems to he clearly established 
that on that occasion the Maharajah wrote the two following letters to the father 
of the bride. The first is in these words 
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« Lallali Tulsiram came to me and verbally mentioned to me all the facts. 
I Lave, in my former letter, a 1 ready stated what I wished to communicate to you, 
and you should attach great weight to that statement. I h?d fully weighed all 
the ups and downs before I embarked in tins affrir. In short, when I have 
candidly declared Dadwa to be my hew, and am about to celebrate Ins marriage, 
with a view that he may stop here, you can b j ve do cause to entertain any 
apprehension. 

“The will contains no such derogatory clause as you have heard. Every 
sentence in it has a peculiar meaning. Moreover, I have made my intentions 
known to Colonel Barrow, which you should consider quite correct; you should 
be quite satisfied.” 

The other letter is as follows : — 

“I have received your letter and become acquainted with its contents. You 
have some doubt regarding tie marriage of D dwa, but you know very well that 
I Lave declared no one to be my heir except Dadwa, and this is known to the 
authorities. This is the reason that my brothers are displeased with me. You 
are entirely in fault. As I have made him my heir, and am about to celebrate 
his marriage here, how is it possible that any other person can become my suc- 
cessor? Dadwa has no reason to go to his native place. You should rest satis- 
fied, and consider what I write to you to be of great weight. I have fully made 
my views known to my wife, so you should be satisfied, and make preparations 
for the inarri ge.” 

These letters no doubt are no legal revocation of the will. They seem rather 
to recognise the continued existence of a will. But they are pregnant evidence to 
show that the Maharajah’s inclinations in favor of his grandson had then ripened 
into a confirmed intention to make him bis successor. They are consistent with 
the hypothesis that the Maharajah at that time either thought that be bad named 
Dadwa Sahib in the will as his successor, or had instructed bis wife to exercise 
her power of appointment in Dadwa’s favor. They are inconsistent with the 
hypothesis that at that time lie was in doubt as to the- person who should succeed 
him ; or intended to leave to the Maharanee a discretionary power to name any 
other successor. 


There remains, no doubt, the possibility that these letters, written to remove 
the apprehensions of his correspondent, and in order to bring about the proposed 
marriage, were written with a dishonest intention to deceive. But nobody has 
sought to east upon the Maharajah’s character the imputation which such a 
supposition implies. 

These letters hardly require the confirmation supposed to be afforded by what 
has been called the “red letter,” being the invitation to attend the marriage, 
which was addressed by the Maharajah to the late Nowring Singh, and contains 
the words “Do not regard this as a customary invitation. Dadwa Sahib is the 
light of my eyes, and heir to my property.” Their Lordships, however, think it 
right to state that they see no reasons to doubt the genuineness of that document. 
The original is produced by the widow of the person to whom it was addressed, 
and it corresponds with a copy of it in the Maharajah’s letter-book. 

' Jj The documentary evidence which has just been considered is far more 
1 as direct evidence of this intention of the Maharajah, than any parol 

/ touching the manner in which the marriage ceremony was conducted, 

far to corroborate the testimony of the plaintiffs witnesses on this 
that is in conflict with the testimony adduced by the defendants, 
b some conflict of evidence as to the fact whether the appellant 
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occasions sat on the Guddee with the Maharajah ; of his having been introduced 
by the Maharajah’s desire to European officers high in authority; of his having 
been taken to the durbar of the Governor-General and put prominently forward 
there; and it cannot be doubted that the effect of the Maharajah’s treatment of 
him was to produce a strong impression on the minds of the officials that he was 
the intended successor. 

So matters stood when? the Maharajah, as one of the leading members of the 
British Indian Association of talookdars, went down to Calcutta in order to take 
part in the discussions and negotiations wh'ch resulted in the passing of Act I of 
1869. This must have been in the latter half of 1868. 

Imtiaz Ali, the vakeel concerned in the drafting and preparation of this Act 
on the part of the talookdars, has sworn that cl. 4 of s. 22 originated with the 
Maharajah ; that it was opposed by some of the talookdars, but finally approved 
of by the Select Committee of the Governor-Generals Legislative Council on 
the Bill, and passed into law. He also says that he was told by the Maharajah 
that his object in pressing this clause was to provide for the Dadwa Sahib. 

There is some contradictory evidence on this point on the part of the de- 
fendants. One of their witnesses, however, Chowdree Niamut Khan, at page 68 
of the Record, seems to admit that the Maharajah was the author of the clause 
in question, though he represents that it was inserted for the benefit of Malm- 
modan rather than for that of the Hindoo talookdars. He says, “I asked Maharajah 
Man Singh what the object was of the clause in question, and he informed me 
that in the absence of a near relation, grandsons on the daughter s side can have 
no claim under the Hindoo law, but under the Mahomedan law they have ; and 
that the clause in question was inserted with the view that the * followers of 
neither religion might suffer, and that the provisions of the Hindoo law might 
not be contravened.” It is not easy to see why the Maharajah should have been 
thus anxious to originate a clause that was to enure only for the benefit of 
Mussulman talookdars. 

The scale, however, is conclusively turned in favor of the testimony of 
Imtiaz Ali on this point by the evidence of Mr. Carnegy. 

Mr. Carnegy, whatever may be the effect of his evidence upon the questions 
of revocation, which will be hereafter considered, cannot, their Lordships think, 
be disbelieved as to the fact that a conversation did take place between him and 
the Maharajah in January 1870, and that in the course of that conversation the 
Maharajah did make a statement to the effect that he had had a clause inserted 
in Act I of 1869 to suit the identical case of the Dadwa. That statement is very 
materia], inasmuch as it shows that the Maharajah considered that he had treated 
his grandson in all respects as a son. 

The Deputy Commissioner (Mr. King), speaking possibly in some measure from 
personal knowledge says : “ It is not saying too much, the Court believes, to say 
that if the plaintiff had not existed, the clause as it stands would never have 
been enacted.” Their Lordships, weighing the evidence in the cause, and pro- 
ceeding on that alone, would come to the same conclusion. 

Its appears, then, to their Lordships that, however uncertain it may be when 
the notion of making the Dadwa Sahib his successor was first conceived, or when 
that notion first became a fixed intention, it is established that the Maharajah 
had that intention as early as the date of the Dadwa Sahib w marriage ; that, 
with that intention, he continually treated his grandson, in fact, as the son of 
the* house would be treated, and not as a mere grandson by a daughter; and that, 
in order to effectuate his intention by operation of law, rather than by will, he 
caused the clause in question to be inserted in, the Statute, 

They are further satisfied that the treatment, in point of fact, was such as 
the words of the clause, upon the true construction of it, must be held io contem- 
plate ; and that, in the events that have happened, the appellant was, the 
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statutory heir to the ialook, if the Maharajah is to be held to have died in- 
testate. _ 

They now approach the more difficult question, whether there was a revocation 

of the will. . 

If the finding of their Lordships upon the question of “ treatment is correct, 
it follows that the Maharajah, from the time of his return from Calcutta, would 
presumably have, with regard to his will, the anwvtif? revoccmdi. It is unreason- 
able to suppose that having been at so much pains to make Dadwa Sahib his 
heir ah intedato, he would wish to leave that arrangement liable to be defeated 
at the will, and by the act, of the Maharanee. Moreover, his conduct, and what 
we are told of his character, make it probable that, even if he thought the 
succession of Dadwa was secured either by the terms of the will or by further 
instructions given to the Maharanee, he would now desire it to be effected by 
operation of law rather than by a voluntary disposition, certain to offend his 
relatives in the male line, likely to provoke criticism and censure, and not unlikely 
to cause dissension and litigation in the family. 

Nor have we, in this instance, as in ordinary ca.ses of revocation, to^ account 
for a change in the testators intentions, whereby his bounty is diverted from one 
object to another. The disposition by this will was, on the face of the instrument, 
only provisional. It argued no fixed intention to benefit the Maharanee, for it 
provided for the substitution of a male successor in her place. The Maharajah 
had since made up his mind who that successor should be, and believed that he 
had provided for effecting his intention l»y operation of law. In these circum- 
stances, the provisional disposition by this will, if not an obstacle to the carrying 
out of bis wishes, had at least become useless and superfluous. These considera- 
tions render it highly probable that the conversation to which Mr. Carnogy 
lias deposed did pass between him and the Maharajah. Their Lordships will now 
consider that gentleman’s testimony and the objections that have been taken bo it. 

The passages material to the question of revocation in Mr. Oarnegy's 
deposition are the following : — 

“He spoke to me about having it (the will) withdrawn from the treasury on 
the eve of my departure on tour across the Gogra (Mr. Sparks’s evidence fixes 
the date of this as some time in January 1870), and expressed a wish that I 
should examine the deed and see what provisions he had made for the adoption 
of an heir. He said he had authorized the Maharanee to name an heir, and it 
was his wish that the power to adopt or name an heir should be limited to the 
Dadwa Habib ; that he was apprehensive that he had given her a personal power 
to adopt any one of the lads of the family ; and that if, on examination of the 
document, 1 found that his apprehensions were just, he wished me to destroy it, 
because his intention was, and always had been, that the Dadwa should succeed 
him; and ho had had a special clause inserted in Act I of I860 to suit the 
identical case of the Dadwa : so his wishes would be fully met by the document 
being destroyed and the law being allowed to take its course. Next morning I 
crossed the Gogra on tour and was absent several weeks. I wrote demi-oflicialiy 
to Mr. Sparks, the Deputy Commissioner, to get out the will and send it to me, 

„ mi I also discussed the subject with the Chief Commissioner, Mr. Davies, who, 

; said that if the will was sealed up ami deposited by the Commissioner, 

: ; fl|j 'mi, officiating Commissioner, might open it; but, if sealed and deposited 
, 1 orders of the Chief Commissioner, I had better not open it myself. Mr. 

• S|^||jd3|fortuna’toly overlooked the matter, and it escaped my memory during 
' 'tour,! and when I returned to Dyzabad I found the Maharajah's 
health, :! .and mental, to be such that L deemed it expedient to take no 

fortln#- matter, and there it remained. This was in the cold weather 


Audi md : “ The Maharajah wished, be, 
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destroyed that the Dadwa Sahib might get the benefit of s. 22 of Act I of 1809. 
He said there was no need of the document, as the clause secured his wishes, 

Ihe first objection to Mr. Carnegy’s evidence is that it is not corroborated by 
that of Mr. Sparks, which is also given in the cause. He says, touching this 
point, “ To the best of my recollection, Mr. Carnegy never wrote to me to send 
him the will. Mr. Camegy^either verbally or by note, asked me to get out the 
will and see by whom it was deposited. I requested the Treasury Office to get 
out the will and see by whom it was deposited, which copy I despatched to 
Mr. Carnegy. I did not receive any letter, official or demi-official, to return the 
will to the Maharajah. I did not receive any letter from Mr. Carnegy asking me 
to return the will, nor did I receive any khutt from the Maharajah. I don’t 
remember receiving ary” 

Upon this testimony, it is to he remarked, that it confirms that of Mr. Car- 
negy as to the fact that at the time in question he made some communication 
to Mr. Sparks touching the Maharajah’s will, though there is a material dis- 
crepancy between the two depositions as to the precise terms and nature of 
that communication. To that extent then it corroborates Mr. Carnegy s general 
statement that he had had a conversation with, and some instructions fro up the 
Maharajah about the will, for otherwise there would be no apparent reason for 
any correspondence between the two officers on the subject. Mr. Carnegy was 
examined on the 19th April 1873, when on the eve of his departure for Europe. 
Mr. Sparks was examined on the 2nd of the following duly, and there was no 
opportunity of recalling Mr. Carnegy, and getting him to explain, if he could, 
the before-mentioned discrepancy. It is conceivable that the deposition of each 
officer may be partially accurate and partially defective ; that Mr. Carnegy, after 
the discussion with Mr. Davies to which he deposes, may have written, to Mr. Sparks 
to the effect deposed to by the latter, and may on another and possibly subsequent 
occasion have written to the effect to which he himself deposes. The letter or 
letters (if any) that did pass are not in evidence, and the question of what really 
passed rests on the accuracy of the recollection of the two witnesses* It may 
further be observed, as bearing on the general credibility of Mr. Carnegy* that 
he has expressly sworn to a discussion on this subject* with the Chief Com- 
missioner, Mr. Davies. He has, therefore, vouched that gentleman, who might 
have been called to contradict him, and the discussion, if it took place, pre- 
supposes that Mr. Carnegy had some instructions from the Maharajah concerning 
the will. 

Other objections to the testimony of Mr. Carnegy are founded on his conduct. 
It has been asked why, if he had this alleged authority to destroy the will, he 
did not exercise it; why, after his return from his official tour, he did not even 
inform the Maharajah (who lived until the following October, and, notwithstanding 
frequent attacks of epilepsy, was occasionally equal to the transaction of business) 
that the will was still in existence ; and, above all, why, after the death of the 
Maharajah, he allowed the widow to be put into possession of the talook, under 
the will, upon the assumption that the disposition made by if was still in force. 

It is impossible to deny that these objections have more or less weight. The 
following is the explanation which may be set against them. It is clear that the 
will, from one cause or another, did not reach Mr. Carnegy whilst on his tour; 
that, according to his own account, he allowed the matter, though of such great 
importance, to escape his memory, and omitted to press fur the dispatch of the 
document ; that after his return he found the Maharajah on the occasion of his 
visit to him in a deplorable state of health, and . wholly unfit for business. So 
far Mr. Carnegy is confirmed by Mr. Sparks. Mr. Carnegy seems then to have 
jumped to the conclusion that the Maharajahs health, physical and mental, was 
such as to make it inexpedient to take further action in the matter. If this were 
Mr. Oarnegy’s sincere conviction, it may well account for his not acting after his 
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return on the antecedent authority by destroying the will lo destroy a will on 
the parol authority of the testator would in any case be an extremely dencate 
matter. A man who would have done the act, if assured that it would be confirmed, 
if necessary by a person in the full possession of his faculties, would naturally 
abstain from doing it, if he felt that the confirmation (if obtained) might be 
questioned as proceeding Irom one of enfeebled capacity, if not of absolute 
incapacity for business. His conviction of the Maha?*ajau s continuous incapacity 
for business, though erroneous in point of fact, might also account for his omission 
to renew the subject, or to inform the Maharajah that the will was still in exis- 
tence. His conduct after the Maharajah’s death seems to be explicable only on the 
assumption that he may have thought the actual destruction of the instrument 
was essential to its legal revocation ; and that, if he objected to the Maharanees 
title on the ground of what had passed between himself and her late husband, he 
would expose himself to criticism and censure without benefiting the Daclwa 
Sahib, whose interests he may have supposed, in common with other officials, 
and manv of the dependants of the family, would be secured by the Maharanee s 
exercise of her power in accordance with her husband’s intentions.. 

Their Lordships do not say that this explanation is wholly satisfactory. But 
the question which they have to determine is not whether Mr. Carnegys conduct 
can bo completely explained, but whether it be such as renders his evidence 
untrustworthy. Their Lordships, considering the position and general character 
of the witness, are of opinion that this is not the case. Upon his general truth- 
fulness neither the Commissioner nor the Deputy Commissioner has cast any 
suspicion. The former was of opinion that, considering all the circumstances,. he 
could not depend on the accuracy of Mr. Carnegys recollections ot the conversation 
with the Maharajah. The other Judge says expressly “that the conversation, 
such as related by Carnegv, passed between him and the Maharajah I have no 
doubt.” Reviewing, however, Mr. Carnegys subsequent conduct, he came to the 
conclusion that u Man Singh only expressed an intention that the Dadwa Sahib 
should succeed him. and of inspecting his will for the purpose of seeing what he had 
actually written in it regarding Ids wifes power to adopt, but did nothing more. 
He also expresses a doubt “ whether, supposing revocation had been clearly proved, 
it would be proper to let this outweigh the existence of the will , 5 implying that 
something in the nature of cancellation was necessary. Upon these judgments 
their Lordships observe that, if Mr. Camegy be accepted as a truthful witness, the 
more important portion of his testimony can hardly thus be explained away. His 
recollection may possibly deceive him as to the terms and nature of his communi- 
cation with Mr. Sparks; but mere imperfection of memory can hardly account for 
hig imagining that the Maharajah gave him authority to destroy the will if no such 
authority was given. The authority was in itself a thing so unusual and so impor- 
tant, that the words which conveyed it were likely to stamp themselves on the 
memory. Nor is it easy to see how such an authority, if not clearly expressed, 
could be honestly ini erred from other words imperfectly remembered. Their 
Lordships have, therefore, come to the conclusion that Mr. Oarnegy’s statement of 
what .passed between him and the Maharajah may be accepted as substantially 


accurate, 

; If this be so, their Lordships are of opinion that what so passed amounted to 
of the will It cannot, they think, be doubted that the will of a 
1 y-ipay be revoked by parol. The cases cited at the Bar show that this was 

{ 'Bngland before the Statute of Frauds was passed. Their Lordships 
of the danger of acting upon such evidence as is ordinarily pro- 
k ig \k Courts in India ( in order to establish such a revocation, and they 
■; which may induce those Courts to apply the law' in such 
extreme caution. Even in the present case their Lord- 
^aion upon which they ate .^bojufc to ! act -tyifch, some, 
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Baboo Decndyal Lai 

VCrSVS 

Baboo Jugdeep Narain Singh. 

Filler the law of the Mitsiesliarn, tiie share of one eu-shnrcr in a joint family estate can be taken 
ami sold in execution of a decree a>j;am*t him alone. . J . 

However nice ihe diKiincthm between the njrlns of a purchaser under a vohmlary conveyance, and 
those of a purchaser under an execution sale may be, it is clear chat a distinction may, and in some 

cases does, exist between them. . „ , T ... . . . 

The purchaser of undivided property at an execution sale during the life of the debtor for his 
separate debt acquires his share in such property with the power of ascertaining and realizing it by a 
partition. 

3/>. Graham for Appellant. 

No one for Respondent. 



Sir James Colnle gave judgment as follows : — 

The respondent in this case is the on!}" son of one Toofani Singh, and, the 
family being governed by the law of the Mitaesliara, is joint in estate, in the strict 
sense of the 'term, with his father. On January 2Sth 1803, the father being 
indebted to the appellant to the amount of Rs, 5,000, executed to him a Bengali 
mortgage bond for securing the repayment of that sum with interest .at the 
rate of 12 per cent, per annum. The appellant afterwards put this bond in suit, 
and on May 30th 1804 obtained a decree against Toofani Singh for the sum of 
Rs. 6,328 : 13 : 8. He took no proceedings to enforce this decree, which was in the 
form of an ordinary decree for money, against the property especially hypothe- 
cated ; hut in September 1870 caused “ the rights and proprietary. and mokurruree 
title and share of Toofani Singh, the judgment debtor in the joint family pro- 
perty which is the subject of this suit, to be put up for sale in two lots for the 
realization of the sum of Rs. 11,144 : (>: 4, the amount alleged to be then due on 
the decree ; and himself became the purchaser of those lots for the sums of Rs. 900, 
and Rs. 10,100. Objections were taken to this sale by the judgment debtor, 
which, after going through all the Courts, were finally overruled, and the appel- 
lant obtained the usual certificate title, and in January 1871 succeeded in taking 
possession thereunder of the whole of the property now in dispute. Thereupon, 
in February 1871, the respondent brought the suit out of which this appeal arises 
for the recovery of the whole property on the ground that, being according to the 
law of the llitacshara, the joint estate of himself and his father, it could not be 
taken or sold in execution for the debt of the latter, which had been incurred 
without any necessity recognized by the Shatters or the law. The father was 
joined as a defendant. 

The issues on the merits settled in the cause were — 

1. Bid Toofani Singh borrow money from the defendant (the appellant) 
under a legal necessity or without a legal necessity ? and are the auction, sales 
and other proceedings taken in satisfaction of the debt all illegal, and ought they 
to he set aside or not ? 


2; Under the Mitaesliara law, is the plaintiff entitled to the entire property 
sold in satisfaction of his father’s debts, or to how much ? 

3. Was some portion of Mouzah Domawim personally acquired by the 
' plaintiff’s father, or was it acquired by the ancestral funds and property ? 

AbiC, A good deal of evidence was given in the Court of First Instance as to the 
• ' SpejAfUre! of. the debt incurred by Toofani Kingh, and upon the issue whether it was 
. ‘Under a legal necessity. Upon the face of the bond the debt is osten- 

' of the father alone; there is no statement that the money was borrowed 

" looses of the joint family, or so as to bind co-sharers in the estate. The 

^dueed by the plaintiff was directed to show that his father, who 
had'f jail op. a conviction for forgery, had both before and since 

his %n v immoral and disreputable life, not ■ raiding : with and 

rarely and that the mbhey was, borrowed on, has, sole credit 
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and spent by him in riotous living. On the oilier hand, the defendant (the 
appellant) brought witnesses to prove that part at least of the money, vh 
Its. 1,500, was expressly borrowed in order to provide for the marriage expenses of 
one of the daughters of the family ; and, generally, that the plaintiff was cognizant 
of his father’s transactions, and the whole debt one which bound both co-sharers. 

The Subordinate Judge does not appear to have thought it necessary to come 
to any definite conclusion upon this issue. In one passage of his judgment lie 
says, “The sale being held by the Court, it is unnecessary to see whether it was 
held under a legal necessity or not.” In another passage he says, “ The sale held 
by the Court, according to the laws in force, of the ancestral estate, as the rights 
and interests of the judgment debtor, cannot be regarded as including the right 
of the son of the judgment debtor which he derived under the S tasters ; and so 
far as the plaintiff’s share is concerned, the sale cannot be confirmed.” This seems 
to be the ground on which he proceeded; for he gave the plaintiff a decree for 
one moiety of all the property claimed, except a small portion which he held was 
the separate acquisition of the father. 

On appeal this decree was reversed by the Zillali Judge of Gya, who dis- 
missed the suit on the ground {'amongst others) that a legal necessity to borrow 
the money had been established, and consequently that not merely the particular 
share of the property that may have belonged to Toofani Singh, but the whole 
undivided estate was liable for the debt. 

The respondent then brought his case before the High Court by special 
appeal, which, by its decree of the 14th June 1 S7-1, reversed the decree of the 
Lower Appellate Court, and ordered that the plaintiff should obtain possession 
from the defendants of the property which was the subject of suit for the benefit 
of the joint family. The present appeal, which has been heard or purb; is against 
that decree. 

A good deal of the argument at their Lordships’ bar was addressed to the 
question of the nature of the judgment debt, and whether or not there was “legal 
necessity” for the loans of which it was composed. Whatever may be their 
Lordships’ opinion of the finding of the Zillah Judge upon this point, they must, 
for the purposes of this appeal, treat it as conclusive. The appeal is only from 
the order on special appeal ; and on that special appeal the High Court could not 
have disturbed the finding of the Lower Appellate Court on this question of fact, 
unless there was no evidence at all to support it. And this, whatever was the 
character and weight of the evidence, cannot be affirmed. 

This issue, however, seems to their Lordships to bo immaterial in the present 
suit, because whatever may have been the nature of the debt, the appellant cannot 
he taken to have acquired by the execution sale more than the right, title, and 
interest of the judgment debtor. ]f lie had sought tv> go further, and to enforce 
his debt against the whole property, and the co- sharers therein who were not 
parties to the bond, he ought to have framed his suit accordingly, and have made 
those co-sharers parties to it. By the proceedings which he took he could not 
get more than what was seized and sold in execution, vb., the right, title, and 
interest of the father. If any authority be required for this proposition, it is 
sufficient to refer to the cases of Ahq/*oodv<7muder C/msv v. H nun nit y Ru.muwe 
Dohsps , 11 Moore I. A., p. 241 ;* and bW Jan- J)ouh< j y v. Br)j Rhookivti Loll Awmll , 
L, Ik 2 I. A, p. 275. f a 

The first and principal question, however, that arises on this appeal is, 
whether the appellant acquired a good title even to the right, title, and 
interest of the father ; whether under the law of the Mit&cshara, the share of one 
co-sharer in a joint family estate can he taken and sold in execution of a decree 
against him alone; 1 In Lower Bengal, where this question can arise only between 
brothers or other collaterals (sons not having as against their father in his lifetime ? 
• p . . • . * P W. K. P. C. IT ; 2 Suit. 1\ 0. 11. 78/ - t 34 W. It 306 ; ante p, 207. 
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under the law of the Dayahhaga, the rights which they' have under the law of 
the Mitaeshara), it is settled law that the right, title, and interest of one co-sharer 
in a joint estate may he attached and sold in execution to satisfy his personal 
debt ; and that the purchase under such an execution stands in the shoes of the 
judgment debtor, and acquires the tight as against the other co-sharers to compel 

a partition. * 

That a similar rule prevails in the south of India, though the law there 
administered is founded on the Mitaeshara, is shown by two cases decided by the 
High Court of Madras, Vivtisva/nii G't'ctT)vvtii f 1 Madras, H.C.R., 4/1 \ and PtUawi 
Vaiapjjtt Jiamdan v. Manara iV aic/cau, 2 Madras II.CJEL 416. The latter ease 
was one in which, as here, the co-parceners were father and son. And that the 
law is to the same eifect in the Presidency of Bombay was ruled in the two cases 
which are reported at pp. 32 and 182 of the first volume of the Bombay High 
Court reports. 

All these cases, however, affirm not merely the right of a judgment creditor 
to seize and sell the interest of his debtor in a joint estate, but also the general 
right of one member of a joint family to dispose of his share in a joint estate by 
voluntary conveyance without the concurrence of his co-parceners. This latter 
proposition is certainly opposed to several decisions of the Courts of Bengal. 

In 1869 the question was carefully considered by the High Court of Calcutta. 
A Division Bench of that Court referred it to a full Bench in the ease of Sadabavt 
Pernul Saint v. Phoolhaah Koer. 


The decision of the full Bench is reported in the third volume of the Bengal 
Law Reports, Full Bench Rulings, p, 31. ' The Chief Justice, after reviewing all 
the authorities, came, with the concurrence of his colleagues, to the conclusion 
that under the law of the Mitaeshara, as administered in the Presidency of Fort 
William, ft Bhagwan Ball/’ whose act was in question, “ had no authority, without 
the consent of his co-sharers, to mortgage his undivided shaie in’ a portion of the 
joint family property, in order to raise money on his own account, and not for 
the benefit of the family.” The full Bench so reported to the Division Bench, 
and the latter then made its final decree in the cause, which involved many other 
questions. From that decree there was an appeal to Her Majesty in Council, 
which was heard ex part?. This Committee, for the reasons stated in their judg- 
ment, which is reported in L. R. 3 I. A., p. 7,f did not think it necessary or 
expedient either to affirm or disaffirm the ruling of the full Bench on this point. 
Their Lordships (p. 30) said they “ abstained from pronouncing any opinion upon 
the grave question of Hindoo law involved in the answer of the full Bench to the 
second point referred to them, a question which, the appeal coming on ex parte, 
could not be fully or properly argued. That question must continue to stand, as 
at now stands, upon the authorities, unaffected by the judgment on this appeal.” 

It is, however, to he observed that even the full Bench, in the case under 
consideration, recognized a possible distinction between the sale of a share in a 
joint estate under an execution and an alienation ly the voluntary act of a co- 


sharer, and thought that the former might be valid, though the latter was invalid. 
Jit dealing with the first question referred to the full Bench, the Chief Justice, at 
of the Report, says : — 

b* unnecessary for us to decide whether, under a decree against Bhagwan 

' liplli lifetime, his share of the property might have been seized, for that case has 
According to a decision in Stokes 7 Reports, it might have been seized, 
m against Bhagwan and that against the survivors are very different, 

' Sf ||| ig^^tei^ran. lived he had an interest in this property which entitled him, 
if he to demand a partition, and to have his share of the joint.'esfate 

estate.” ' * : . ' 

has been, followed by, amongst, others, that of 
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Makabcer P ersacl v. Ramyacl Singh , 12 Bengal Law Reports, p. 90,* being tlie 
case referred to in the judgment tinder appeal as No. 209 of 1872. 

That was a decision by the two learned Judges who passed the decree now 
under appeal, and the circumstances of the one case are nearly the same as those 
ot the other.. In that of 1872, the father had borrowed the money ostensibly on 
his sole credit, and given a Bengali mortgage bond to secure it. The bondholder 
had sued on his bond, obtained a decree, taken out execution against joint pro- 
perty, and become the purchaser of it at the execution sale. The distinction 
between that case and the present is that the property seized and sold was that 
which "was specially hypothecated by the bond. The sons sued to recover the 
property. There was a clear finding against the alleged 14 necessity SJ for the loan. 
The Court laid down in the strongest terms (sec p. 94)+ tlie law as established by 
the full Bench ruling in Sadabartfs ease, and other decisions, and appears to have 
assumed that a title acquired by means of an execution sale stood on no higher 
ground than one founded on a voluntary alienation. 

It asserted, however, the power of imposing equitable terms upon the son, 
whom they held entitled- to recover ; and these terms were, in effect, that the 
property, when recovered, should be held and enjoyed by the family in defined 
shares;. and that the share of the father, the judgment debtor, should be subject 
to the lien of the judgment creditor for the money advanced, with interest. In 
the present case the same Judges have refused to recognize any such equity, 
proceeding on the ground that the execution was taken out not against the pro- 
perty specially hypothecated, but against the general estate. 

It is difficult to see upon what principle the hypothecation of the property 
in question can he taken to improve the position of the creditor; since the very 
act of hypothecation implies a violation of the rule laid down in Sadabart’s case. 
It is further to he observed that in one respect tlie equity of the creditor is stronger 
in the present case than it was in that of 1872; since here it has been found by 
the Lower Appellate Court that “ legal necessity to borrow the money existed ” ; 
whereas, in the case of 1872, there was a clear finding the other way. Their 
Lordships, therefore, are of opinion that the reasons which the learned Judges 
have given do not justify their refusal to give to tlie defendant in this case the 
benefit of the equity which they enforced in the other. 

But what is the effect of tlie decision of 1872? It is a clear authority for the 
proposition that, although by the law as settled in that part of the Presidency of 
Fort William which is governed by tlie Mitacshara, a member of a joint family 
cannot encumber his share in joint property without the consent, express or im- 
plied, of his copartners, tlie purchaser of it at an execution-sale nevertheless 
acquires a lien upon it to tlie extent of his debtor’s shave and interest. 

There appears to be little substantial distinction between the law thus enun- 
ciated and that which has been established at Madras and Bombay, except that 
the application of the former may depend upon the view the Judges may take of 
the equities of the particular case; whereas the latter establishes a broad ami 
general rule defining the right of the creditor. 

Their Lordships, finding that the question of the rights of an execution- 
creditor, and of a purchaser at an execution -sale, was expressly left open by the 
decision in Sadabart’s case, and has not since been concluded by any subsequent 
decision which is satisfactory to their minds, have come to the conclusion that the 
law, in respect at least of those rights, should he declared to be the same in Bengal 
as that wliich exists in Madras. They do not think It necessary or right in this, 
case to express any dissent from the ruling of the High Court in Hadabarts ease 
a£ to voluntary alienations. But however nice the distinction between the right** 
of a purchaser under a voluntary conveyance and those of a purchaser under an 
execution-sale may be, it is clear that a distinction may, and in some cases does, 

; . 1 - ’ ' ■ * 20 w. b, m. t &c ibid. m. 
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exist between them. It is sufficient to instance the seizure and sale of a share in 
a trading partnership at the suit of a separate creditor of one of the partners. 
The partner could not himself have sold his share so as to introduce a stranger 
into the firm without the consent of his co-partners, but the purchaser at the 
execution-sale acquires the interest sold, with the right to have the partnership 
accounts taken in order to ascertain and realize its value. 

It seems to their Lordships that the same principle may and ought to be 
applied to shares in a joint and undivided Hindoo estate ; and that it may be so 
applied without unduly interfering with the peculiar status and rights of the co- 
parceners in such an estate, if the right of the purchaser at the execution-sale be 
limited to that of compelling the partition, which his debtor might have compelled, 
had he been so minded, before the alienation of his share took place. 

In the present case their Lordships are of opinion that they ought not to 
interfere with the decree under appeal so far as it directs the possession of the 
property, all of which appears to have been finally and properly found to be joint 
family property, to be restored to the respondent. But they think that the decree 
should be varied by adding a declaration that the appellant, as purchaser at the 
execution-sale, has acquired the share and interest of Toofani Singh in that pro- 
perty, and is entitled to take such proceedings as he shall be advised to have that 
share and interest ascertained by partition. And they will humbly advise Her 
Majesty accordingly. They desire bo add that they cannot make anymore precise 
declaration as to Toofani Singh V share, since, if a partition takes place, his wife 
may be entitled to a share: and, further, that there will he no order as to the costs 
of this appeal. 


The 10th .November LS77. 

Sir James W. Colvile, Sir Barnes Peacock, Sir .Montague E. Smith, and 

Sir Robot P. Collier. 


Oudh — Title tu Land — Trustee. 


On Appeal from the Court of the Commissioner of Ray Bareilly , Ouxlh. 

Thalcoor Shere Bahadur Sing 
versus 

Thakooraiu Dariao Koer. 

Although the title conferred by the British Government, uEor the general confiscation of the land 
of Oudh, Ik absolute aud ovei -rides all other titles nevertheless the grantee under the Government 
may, hv an express declaration <>£ trust, or by an agreement, to hold in mist, constitute himself a trustee. 

Mr * Day nr for Appellants, 

Mr, Leith, Q/A and Mr. A . Sou, f far for Respondents. 

, • Sir Robert (Jollier gave judgment as follows:— 

; This case has not been tried in a manner altogether satisfactory. Without, 
r, referring to the previous proceedings, their Lordships think it enough 
^ to the final judgment appealed against. The learned Commissioner gave" 
in these terms : — ■“ Busan t Hing died during the rebellion of 1857, 
adoption of the plaintiff is said to have taken place in April 1858. 
IpH#, jgweral confiscation of the land of Oudh had been declared by the 
and it was only in May 1858 that a summary settlement 
T®* 3 At the time, therefore, of the alleged adoption, , 

p. M## pother in the deceased Buswit Sing ,nor, ifi itbe ; 

plaintiff, " mt . :$d but in the British Government, Even -if fit 'be ' 
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allowed that there was adoption of plaintiff, and that this, in accordance with 
Hindoo law, conferred upon him all the right of a posthumous son of Busant Sing, 
still neither he, nor Busant Sing himself, if he were to rise from the dead, can 
assail the title under which the defendant holds ” So far their Lordships agree 
with the learned Commissioner, but they are not able to agree with him in the 
view which he expresses in the second paragraph of his judgment. The learned 
Commissioner appears not to have been sufficiently acquainted with the tenor of 
some recent decisions, whereby, although undoubtedly the doctrine is affirmed 
that the title conferred by the Government is absolute and over-rides all ether 
titles, nevertheless it has been held that the grantee under the Government may, 
by an express declaration of trust, or by an agreement to hold in trust, constitute 
himself a trustee. The learned Commissioner proceeds in these terms : — “ It has, 
however, been held by the Courts on various occasions that a free gift was made 
by the Government, and I am entirely of this opinion. The adoption of two 
letters, said to have been written by the defendant, both of which are set forth in 
the plaint, placed, it is contended, the defendant in the position of trustee. One 
letter addressed to the plaintiff implies nothing more than a promise to put him 
in possession of the estate on his becoming of age. The second letter, addressed 
to Baboo Ainrez Sing, between whose daughter and plaintiff a marriage was 
arranged, is to the same effect as the letter addressed to the plaintiff. I can see 
nothing in these letters to place the plaintiff and defendant in the position respec- 
tively of beneficiary or cestui que trust and trustee/’ 

Their Lordships are of opinion that the letters here referred to, if proved 
(and, as far as they are at present informed, they do not seem to have been proved 
or disproved), may, coupled with surrounding circumstances, constitute sufficient 
evidence on which the Court would be justified in holding that the defendant had 
declared herself or had agreed to he a trustee on behalf of the plaintiff. They 
think it desirable, therefore, that the suit .should be sent back to the Courts in 
Oudh for the purpose of determining this question. Those Courts will enquire, in 
the first place, whether the letters are genuine; in the next place, as to the date 
on which they were written; and thirdly, as to the circumstances under which 
they were written and other surrounding circumstances; and among those cir- 
cumstances undoubtedly will be the question of the adoption or non-adoption by 
the defendant of the plaintiff under the will of her husband ; — this question being, 
as before explained, material only as a circumstance hearing upon the question of 
whether or not she has agreed to be or declared herself to be a trustee, but not in 
itself constituting any title on the part of the plaintiff. 

Their Lordships, in the imperfect acquaintance which they have at present 
with the facts of the case, think it more convenient to remand the case in these 
general terms than to settle issues themselves. Either party will he at liberty to 
propose for the consideration of the Court any issues which they may think 
material to raise the questions which have been just indicated, and the Court will 
doubtless raise the proper issues, and determine the questions according to the 
law as now laid down. 

Their Lordships think it right to add that the delay of the plaintiff in not 
having brought the action until ten years had passed after he had become of age, 
and his laches in this respect will not entitle him to an account for a period 
before the commencement of this suit. 

Their Lordships will therefore humbly recommend Her Majesty to discharge 
the decree and orders appealed from, and to remand the suit to the Court of the 
Commissioner q£ Bay Bareilly for him to retry and determine the same, each party 
being at liberty to propose such issues as they may think material to be settled 
for trial by the Oornmissioner, 

The costs of both parties of the appeal will be taxed, and a certificate sept, 
with a direction to the Court below to deal with them as costs in the cause. 



{ -174 ) 


The 20th November 1877. 


Present : 

Sir James W. Colvilc, Sir Barnes Peacock, and 'Sir Montague E. Smith. 

Oudh Estates Act (7 of 1869) 5. 8, and s . 22 cl 11 )— Kallas Koev's Talook— 
Hindoo Lavj (Mitaxshara) — Woman's Separate Property . 

On Appeal from the Commissioner and Judicial Commissioner of Oudlu 

Brij Indar Bahadur Singh 

versus • \ 

Ranee Janki Koer. - . , 

Lai Shunkcr Buksh ‘ * 

versus 

Ranee Janki Koer. 

Lai Seetla Bux 
versus 

Ranee Janki Koer. 


Held that the sunnud fco Kablas Koer conferred a full proprietary and transferable right in the 
estate therein described upon her and her male heirs according to the law of primogeniture, and that 
by virtue of s. S Act T of ISM she must be deemed to have acquired by the sunmul a permanent 
heritable and transferable right in the estate without any Irusr. fV the benefit of the reversionary heirs 
of Per husband : and that, on her dying intestate, under oi. 11 a. 22 of the same Act, and according to 
the Mitacshara law, the estate descended as her separate property to her daughter. 


Singh. 


Mr. Cowie , Q.C., and Mr. Cowell for the Appellant, Brij Indar Bahadur 
h. 

Mr. Joshua WHtiams , Q.C., and Mr. Graham for the Appellant, Lai Shunker 


Buksh. 

Mr. Mayne and Mr. Thomas for the Appellant, Lai Seotla Bux. 

Mr. Leith , Q.G . , Mr. Payne , and Mr. (J. W. Aralhoon for Respondent. 


Sir Barnes Peacock gave judgment as follows : — 

These three appeals were argued together. In each of them the appellant 
was plaintiff in a separate suit instituted by him against the respondent in. the 
Court of the Deputy Commissioner of rcrtabghur, to recover possession of Talooka 
Pawansi, in Pergunnah Dingwas, in the province of Oudh. In each case the 
plaintiff claimed" to have become entitled to the talook, by right of inheritance, 
upon the death of Thakoorain Kablas Koer, the mother of the defendant. 

The property in dispute was formerly part of the estate of Rai Ohein Singh, 
the great-grandfather of Mypal Singh. Mypal Singh held it under the Native 
Government down to the time of his death, in 1200 Fuslee, corresponding with the 
' j&im? 1852-53. 

yA 2 Upon his death he left two widows ; the first married was Mussamat Subhao 
the second the above-mentioned Thakoorain Kablas Koer. By his first 
Koer, he had two daughters, of whom the elder, Jaganath Koer, was 
of the appellant, Brij Indar Bahadur Singh, The other died without 
Ills second wife, Thakoorain Kablas Koer, he had one daughter, Ranee 
|;^h© married Rai Bajat Bahadur Singh, and is the defendant in the 1 
||; £ ^pondent' in each of the three appeals. : • r 

M 4be annexation of Oudh the estate was in tlxe possession J bf 
f “*■ ' , fe whom it h^d descended .as the survivinf lwidow of 
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In 1858 the estate was confiscated by the British Government by virtue of 
Lord Canning’s Proclamation of the loth March in that year. 

The summary settlement for 1858-59 was made with Kablas Koer. In the 
kubooleut dated 20th April 1858, executed on her behalf on that occasion, she 
was described as the widow of Lall Mypal Singh, and it appears from an adminis- 
tration-paper put in evidence in Brij Indar’s Case (Record, page 8), that Kablas 
Koer admitted that in virtue of the ancestral right of her husband the regular 
settlement had been made with her. 

A sunnud was afterwards granted to her by Government, by which the full 
proprietary right, title, and possession of the estate was conferred upon her and 
her heirs for ever, subject to certain conditions which are not material with 
reference to the present case. It was also declared to be another condition of the 
grant that in the event of her dying intestate, or of any of her successors dying 
intestate, the estate should descend to the nearest male heir, according to the rule 
of primogeniture, but that she and all her successors should have full power to 
alienate the estate, either in whole or in part, by sale, mortgage, gift, bequest, or 
adoption, to whomsoever she should please. It was also further declared that as 
long as the obligations imposed by the grant should be observed by her and her 
heirs in good faith, so long would the British Government maintain her and her 
heirs as proprietor of the estate. 

It is extraordinary that this sunnud is without date, at least it so appears in 
the copy put in evidence in each of the three suits; but it must have been subse- 
quent to the date of the letter from Major MacAndrew, the Deputy Commissioner, 
of the 4th February 1861 (Record Seetla Box’s case, page 4), for he there states 
that if Kablas would file a deed of will in the terms of the proposal therein con- 
tained, she would receive a sunnud for the estate from Government. It must 
also have been after the date of her petition in answer, dated 15th March 18(51, 
in which she asks to have a sunnud for life granted to her. It is exceedingly 
inconvenient, but it often happens in records sent up from the Courts in Oudh, 
that documents are without dates. Their Lordships mention this that the atten- 
tion of the Judicial Commissioner may be drawn to the subject. 

The letter from Colonel MacAndrew, to which reference has just been made, 
and the petition of Kablas in answer to it, were relied upon in the argument on 
the part of the appellants, in order to show that under the grant to her and 
her heirs the heirs of her husband must have been intended. They appear, 
however, to their Lordships strongly to support the view that the grant to 
Kablas and her heirs was not made through inadvertence, and that her heirs 
were intended. 

In the letter Colonel MacAndrew says, “Among* the Thakoors of Ding was 
there is no one next of kin to the husband of the Thakooram who may be declared 
as heir, and according to the Circular Orders she has power, after the receipt of the 
sunnud, to alienate her estate by will to anyone.” He gives reasons why she 
should make a will in favor of Seetla, and concludes by saying, “If you file a 
deed of will in terms of the above proposal, you will receive a sunnud for the 
estate from the Government.” (Record, p. 4.) In her petition in answer, after 
pointing out her objection to execute a will in favor of Seetla Rux, she concludes, 
u I myself am at a look-out, and as soon as I get a person of high family, good 
character, and condescending manners, such as will answer my choice, I will let 
your honor know. Meanwhile, it will be an act of grace on your part to confer 
a sunnud on me for life. On no account am 1 willing to adopt Seetla Box 
and Shunker Buksh, I therefore pray that, on receipt of the report from Per- 
tabglmr district, my objections herein laid down may be fully taken into con- 
sideration.’^ 

The Government after this, and after having had time for considering, the 
expediency of granting to Seetla Bux the succession to the estate upon the death: 
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of Kablas, conferred the estate upon her and her heirs male, according to the law 
of primogeniture, without even mentioning the status of Kablas as a widow, either 
in the operative words or in describing her. If, therefore, the letter and petition 
could properly be taken into consideration in construing the Sunnud, with a view 
to ascertain the intentions of Government, they would operate more against than 
in favor of the claims of Seetla and Shunker. f , 

Upon the death of Kablas, in August 1872, the appellant, Brij Indar, claimed 
to inherit as the son of Jaganath Koer, the daughter of Subhao, the first wife of 
My pal, and the rival wife of Kablas. 

Lai Shunker Buksh and Lai Seetla Bux each claimed as a distant collateral 
relative of Mypal, the deceased husband of Kablas. Each was a son of Eagnath 
Singh, who was a great grandson in the male line of Eai Chain Singh, who was 
the great-grandfather of Mypal Singh. 

Seetla was the son of the first wife of Eagnath, and Shunker, who was horn 
before Seetla, was the son of the second wife. Each claimed to be male heir 
according to the law of primogeniture. 

The Deputy Commissioner dismissed the suit of Brij Indar, and also that of 
Shunker Buksh. and his decrees in those suits were affirmed by the Commissioner. 
There was, therefore, no appeal to the Judicial Commissioner in either of those 
cases, and in each of them the appeal to Her Majesty in Council is from the 
judgment of the Commissioner. In the case of Seetla Bux, the Deputy Com- 
missioner decreed for the plaintiff*. The Commissioner, upon appeal, reversed that 
decree, and decreed the talooka to the defendant, Janki Koer, and upon appeal to 
the Judicial Commissioner he affirmed the decree of the Commissioner. The 
appeal of Seetla Bux to Her Majesty in Council is, therefore, from the decree of 
the Judicial Commissioner. 

The case* is an important one, and was very ably argued on behalf of each of 
the parties, and their Lordships have very carefully considered all the arguments 
which were urged, and the authorities winch wore cited in support of the claims 
of the several appellants. 

fThe first question to be considered is whether the estate, in the event of the 
intestacy of Kablas, descended to her heirs or to the heirs of her husband. Upon 
this point their Lordships entertain no doubt. 

They consider that the sunnud conferred, and was intended to confer, a full 
proprietary and transferable right in the estate upon Kablas and her male heirs 
according to the law of primogeniture, and not merely to confer upon her an 
estate for life, with full power of alienation, and with remainder to the male heirs 
of her husband, in the event of her dying intestate without having alienated it in 
her lifetime. 


If the interest which Kablas, as the widow of her deceased husband, originally 
took in the property had remained unaltered, she would have had no power of. 
alienation either in her lifetime or by will. The estate would have descended 
to, ti*e heirs of her husband, and not to her heirs ; but her interest as widow and 
t&t of the reversionary heirs were absolutely destroyed and put an end to by the 
oonisoation under Lord Cannings Proclamation, by which it was declared that 
B. ro P rieta ry r %bt the soil is confiscated to the British Government, 
dispose of that right in such maimer as to it may seem fitting.” In 
;th&t right by the sunnud, the Government granted to Kablas and her 
to the law of primogeniture, the full proprietary right and 


a ( ^ oes no ^ ^°P em ^ entirely upon the sunnud, for in 1S69 ; 

Act was passed to prevent, as appears from the preamble, doubts ■ 


as -to tihfe rights of certain talookdars and others in the estates jwhich, 

^ ^ British Government, and as to theioqur^d of 
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By s. 2 the word “talookdar ’’ was defined, and it was declared to mean "any 
person whose name is entered in the first of the lists mentioned in s. 8.” 

The name of Thakoorain Kablas Koer was entered in the first of such lists. 
It was also entered in the second of the lists mentioned in s. 8 as one whose estate, 
according to the custom, of the family on and before the 13th February 1856, 
ordinarily descended to a single heir. 

By s. 10 of the Act, list No. 1 is conclusive evidence that Kablas was a 
talookdar within the meaning of the Act, and there can be no doubt that the 
estate in dispute is one of the estates referred to by the Act, and that by virtue 
of s. 3, Kablas Koer must be deemed to have acquired by the sunnud a permanent 
heritable and transferable right in the estate in dispute. 

It was contended by Counsel that a trust was created, and that Kablas took 
the estate upon trust for those who would have been entitled to it if it had not 
been confiscated. To hold that such a trust arose would reduce to a nullity the 
confiscation and the disposal by the Government of the property confiscated. 
The power of alienation by sale, mortgage, gift, or bequest, was wholly inconsistent 
with an intention on the part of Government to create a trust for the benefit of 
the reversionary heirs of her husband. Their Lordships are of opinion that no 
trust was created by the sunnud or by the Act of 1860; and there is no evidence 
that a trust was created in any other manner. 

As regards the succession, their Lordships are of opinion that the limitation 
in the sunnud was wholly superseded by Act I of I860, and that the rights of the 
parties claiming by descent must he governed by the provisions of s. 22 of that 
Act. By that Section it was enacted that if any talookdar whose name should 
be inserted in the second, third, or fifth of the lists mentioned in s. 8, or Ills heir 
or legatee, should die intestate, such estate should descend in manner therein 
described. 

Their Lordships do nob consider that the positive limitations in that Section 
are in any way controlled by the provision in s. 3 of the Act, that the right 
acquired by virtue of the talookdary sunnud should he subject to ail the condi- 
tions affecting the talookdar contained in the sunnud under which the estate is 
held. They understand the conditions referred to in cl. 4 of that Section to be the 
conditions of loyalty and good service mentioned in the letter of the 19th October 
1859, republished in the first schedule of the Act, and to the other conditions of a 
t similar nature, such as those of surrendering arms* destroying forts, etc., contained 
in the sunnud. 

It was contended in the Lower Court, on the part of Brij Indar, that he being 
the son of a daughter of a rival wife, and having been treated by Kablas in all 
respects as her own son, came within the meaning of cl. 4 of s. 22; but it was 
found by both the Lower Courts that there was no proof that he had been so 
treated, and their Lordships entirely agree in that finding. It is unnecessary, 
therefore, to express any opinion as to whether he was the son of a daughter of 
Kablas Koer, the talookdar, within the meaning of the Clause. 

It having been decided that Brij Indar did not come under cl 4 a 22, neither 
of the plaintiffs is within the description contained in els, 1 to. 10, both inclusive. 

The case is therefore to be governed by cl. 11, which is as follows ; — 

" Or in default of any such descendant, then to such persons as would have been 
entitled to succeed to the same under the ordinary law to which persons of the 
religion and tribe of such talookdar or grantee are subject/" 

In the absence of any special custom applicable to the particular tribe or 
family to which Kablas belonged (as to which advertence will be made ^ here- 
after), the ordinary law applicable to persons of her religion and tribe is the 
Mitacshara. 

Chapter 2 s. 11 treats of the separate property of a woman, and of the distribu- 
tion of it. In par. 1 of that Section it is said, " What was given to a woman by the 
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father, the mother, the husband, or a brother, or received by her at the nuptial 
lire, or presented to her on her husband’s marriage to another wife, as also any 
other (separate acquisition), is denominated a woman’s property.” 

It was stated in the course of the argument by the learned Counsel for 
Shunker Buksh, that in the original of par. 1 cap. 2 s. 11 of the Mitaeshara, and of 
par. 12 cap. 4 s. 1 of the Dayabhaga, the words translated as "separate acquisi- 
tion” are not used, and that the proper translation is "and the like,” or "and 
such like.” It does not appear to their Lordships to be important whether this 
is so or not. The learned Counsel may he correct. But the words "and the 
like ” or “ in such like ” would show that the author did not intend to limit liis 
definition to the particular kinds of property therein enumerated. This is very 
clear when the subsequent paragraphs are referred to. 

At par. 4 cap. 2 s. 11 of the Mitaeshara it is said, "The enumeration of six 
sorts of woman’s property bj" Menu, * What was given before the nuptial fire, 
what was presented in the bridal procession, what has been bestowed in token of 
affection or respect, and what has been received by her from her brother, her 
mother, or her father, are denominated the sixfold property of a woman ” (Menu, 0, 
194), is intended, not as a restriction of a greater number, but as a denial of a less.” 

The Dayabhaga is to the same effect. Par. 18 cap. 4 s. 1 is as follows: — 

" Since various sorts of separate property of a woman have been thus pro- 
pounded without any restriction of number, the number six as specified by Menu 
and others is not definitely meant. But the texts of the sages merely intend an 
explanation of woman’s separate property. That alone is her peculiar property , 
which she has power to give, sell, or use, independently of her husband's control ” 

Again, in the Mitaeshara, par. 2 eh. 2 s. 11, it is laid down that property 
which she may have acquired by inheritance, purchase, partition, seizure, or 
finding, are denominated by Menu and the rest " woman’s property.” 

Again, par. 3, "The term ‘ woman’s property’ conforms in its import with its 
etymology, and is not technical ; for if the literal sense bo admissible, a technical 
acceptation is improper.” 

There is a note to par. 2, above quoted, with reference to property obtained 
by inheritance, and their Lordships’ attention was called to it by the learned 
Counsel for Shunker Buksh; but as the estate in dispute did not come to Kablas by 
inheritance, it is unnecessary to determine whether immoveable property acquired 
by a woman by inheritance is " woman’s property.” It has been decided that a 
woman cannot, even according to the Mitaeshara, alienate immoveable property 
inherited from her husband, and that upon her death it descends to the heirs of 
her husband, and not to her heirs — Massumat Thalcoor Deyhee v. Red Baluk Mam , 
11 Moore’s Indian Appeals, 175.* 

The question does not arise in this case whether if the grant had been made 
to Kablas in her husband’s lifetime the property would have been her peculiar 


property, over which her husband would have had no dominion or control (see 
Dayabhaga, chap. 4 s. 1 pars. 20 and 23) ; for the property was granted to 
Kablas after her husband’s death. The talooka must, in their Lordships’ opinion, 
be eonsider’ed to have been the property of Kablas at the time of her death, 
y fA woman’s property having been described in the first eight paragraphs of 

f potion, the distribution of it is then propounded— " her kinsmen take it if 
;ipl ; without issue;” but it is only in the event of her dying without issue 

' "If a woman die * without issue’ — that is leaving no progeny 

having no daughter, nor daughter’s daughter, nor daughter’s 
son, the woman’s property, as above described, shall be 
taken namely, her husband and the rest, m will be forthwith 
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Par, 10. “'-The kinsmen have been declared generally to be competent to" 
succeed to a woman's property, 5 ' The author now distinguishes different heirs, 
according to the diversity of the marriage ceremonies. The property of a childless 
woman married in the form denominated Brahma, or in any of the four unblamed 
modes of marriage, goes to her husband ; but if she leave progeny it will go to her 
daughter's daughters. In other forms of marriage, as the Asura, etc., it goes to 
her father and mother on failure of her own issue." 

The words “ daughter’s daughter" are made clear by par. 15 : “ On failure ot 
all daughters, the granddaughters in the female line take the succession, under 
the text, ‘ if she leave progeny it goes to her daughter’s daughter.’ ” And, again, 
by par. 12, “ In all forms of marriage, if the woman leaves progeny — that is, if she 
have issue — her property devolves on her daughters. In this place, by daughters, 
granddaughters are signified ; for the immediate female descendants are expressly 
mentioned in a preceding passage : e The daughters share the residue of their 
mother's property after payment of her debts.' " 

Par. 13. “ Hence, if the mother be dead, daughters take her property in the 
first instance. 

Par. 16 deals with the case of a multitude of granddaughters, and is not 
applicable to the present case. 

A custom of the tribe was set up and relied upon to the effect that the pro- 
perty of a Bissein could be inherited only by a Bissein, and that it descended to 
collateral male heirs in preference to a daughter. 

The Commissioner in his judgment said that the custom among Chattra that 
collaterals are preferred to daughters is no doubt true, but it cannot be said to be 
specially proved in the case of Bissein (Jhattris. The Judicial Commissioner, 
however, was of opinion that the plaintiff had failed to prove the special usage 
and custom which he had set up, and that there was no sufficient evidence to 
warrant the Courts excluding daughters from the succession (Record in Seetla 
Bux's Case 100). 

Their Lordships concur in that view, and are of opinion that there was no 
sufficient evidence to prove the custom set up. Beyond all doubt there was no 
such custom proved as regards the separate or absolute property of a woman. 
Their Lordships are, therefore, of opinion that, under cl 11 s. 22, the estate 
descended to the defendant (respondent) as the person entitled under the ordinary 
law to which persons of her mother’s religion and tribe were subject ; and being 
of that opinion, it is not necessary to consider 1 whether, if Kablas had died without 
issue, either of the plaintiffs would have been entitled to succeed to the estate. 

The Judicial Commissioner held that the persons entitled to succeed must be 
sought amongst the heirs of the husband, and not of the widow. Record, p. 100. 

In this view of the case their Lordships, for the reasons above stated, cannot 
concur. The decree of the J udicial Commissioner was notwithstanding correct ; 
for he, holding that the defendant was heir to her father, Mypal, dismissed the 
appeal against the decree in her favor. 

Their Lordships hold that that appeal was properly dismissed upon the 
ground that the talook descended to her as heir to her mother, who, at the time 
of her death, was the talookdar, and had a permanent heritable right in the estate. 

Their Lordships will therefore humbly recommend Her Majesty to affirm the 
decrees of the Commissioner in the respective cases of Brij Indar and of Shunter 
Buksh, and to affirm the decree of the Judicial Commissioner in the case of Seetla 
Bux. 

The appellants in each of the appeals must pay the respondent’s costs in that 
appeal. 
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The 22nd November 1877. 


Present : 

Sir James W. Oolvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. : 


Peg, XVII of 1806, s. 8 — Mortgage — Foreclosure — Notification — Onus Probandi 
— Tear of Grace — Service {upon some of the Mortgagors) — Purchasers 
{not in Possession) — Conditional Sale . 

On Appeal from the High Court at Calcutta. t r \ I 

Norender Narain Singh 
versus 

Dwarka Lai Mundur and others. 


Considering that the duties of the Ziliah Judge in the matter of a foreclosure are of a ministerial 
nature, and considering the vast importance to mortgagors of the notification by the Judge required by 
s. 8 Beg. XVII of 1806, and the consequences which follow if they do not redeem within the pre- 
scribed time, their Lordships were of opinion that the service of it should be established by evidence in 
a suit brought to enforce the foreclosure, and that it would be going too far to say that the finding of 
the Judge m prim a facie evidence of the fact of service, shifting the' onus of proof upon such an impor- 
tant point, and relieving the mortgagee from giving affirmative proof of the due performance of a 
condition necessary to be established before the foreclosure can attach upon the estate. 

The Full Bench decision in 10 W. R. 27, that the year during which the mortgagor may redeem his 
property runs, not from the date of the perwannah or the issuing of it by the Judge”, but from the time 
of service, adopted. 

Service upon some only of the mortgagors would be insufficient to warrant the foreclosure of the 
whole property or any of it where it is sought to foreclose the whole estate as upon one mortgage 
against all; 

The mortgagee, when he seeks to foreclose, must discover and serve the persons who are the then 
owners of the estate, not excepting purchasers who haw; not taken possession. 

Where a vendee took a deed of conditional side from the vendors to act upon it in case he should 
think if right, but did not think it right to do mo, imd having kept it for a long time without acting 
upon it in his lifetime, it was held that there was sulftcient evidence in this and other circumstances of 
the case leading to the conclusion that it was not a bona tide conveyance as against bona fide purchasers, 

Mr. Leith, Q.G., and Mr. Boyne for Appellant. 

Mr. G. W. Arathoon lor Respondent. 


Sir Montague Smith gave judgment as follows : — 
t This is an appeal in a suit brought by tho heirs of Rajah Tek Narain Singh 
against certain parties, who may be described as the family of Dass, forming one 
set of defendants, and persons called Mundur who formed another set, the latter 
being purchasers of the property in question from the Dasses. The suit was 
brought for possession and for registration of names (as stated in the plaint), 
“with respect to 3 annas 7 gundas 3 cowries 1 kraut out of -5 annas 3 gundas 
1 cowrie 1 krant, of Mouzah Dooram Mudehpoore ‘usli’ with 1 dakhili’ Pergunnah 

'NfaB»'nrmAi>A 17* AAtw 4-k n il, - .3,. .A j .1 • ;• 1 i /». 


a i*/ yuu uao uuyvjiws, cue aim. intei esu ox on rsaram uass, 

’ Lai Dass, Rajah Ram Dass, Muhtah Dass, alias Laljee Dass, and Chunehal 

® ass ’ purchased hy your petitioner’s ancestor, and the right and interest 
■Of Bhfinker Batti purchased at auction on the 10th January ISO 8, subsequent 
■ the deed of conditional purchase, at an execution sale by your peti- 
m conclusion of the plaint is “ Since the principal and interest of the 
W# •; heither deposited nor paid by the vendors pursuant to the terms 
bemd, the foreclosure in accordance with Reg. XVII of .1800 
f|4hed in the Judge’s Court at Bhaugulpore by a proceeding datfed 
the.. period of one year fixed by the above law expired 
within that period the amount entered in the 
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bond and Interest were not paid, and the conditional sale aforesaid became abso- 
lute on the 27th February 1868, corresponding with the 19th Falgoon 1275 F.S., 
and the cause of action for possession and mesne profits arose from the same date.” 

This action, therefore, is brought after proceedings for foreclosure had been 
taken upon the deed of conditional sale referred to in the plaint, and to give effect 
to those proceedings. This ^leed is dated the 30th November 1858; it is from 
numerous members of the family of Dass, in all 19; the deed states that they had* 
“sold and transferred all and every the 5 annas 3 g Hildas 1 cowrie 1 kraut of the 
entire 16 annas original with dependencies in Mouzah Durum Mudehpoora,” in 
lien of Es. 5,000 which had been advanced by Eajali Tek Narain Bing, The 
further statement is, “ We have received the consideration money in full in one 
lump sum in cash from the said vendee, and brought the same into our possession 
ami enjoyment. We execute this deed of conditional sale for two years in lieu of 
the said consideration, and delivering it to the vendee hereby declare and give in 
writing that the said vendee shall enter into possession and occupancy of the 
property sold by right of purchase as proprietor. We promise that in the space 
of two years from the date of this deed of sale wc shall pay the consideration 
money in question in cash in one lump sum to the vendee aforesaid, and take this 
deed of sale back. In case we do not repay the consideration in question the 
vendee shall, after the expiration of the time, be at liberty to foreclose and com- 
plete the sale under the provisions of Reg. NYU of 1806 A.B., and enter into 
possession and occupancy of the property sold, and to have his own name registered 
in the Government Records in the column of proprietor.” 

It seems that the Rajah did not take possession, and no interest appears to 
have been paid or demanded until proceedings were taken after the Rajah’s death 
by the present plaintiffs to foreclose the property, under s, 8 of Reg. XYII of 1806. 

The first question which arises (being the question upon -which the High 
Court have decided the case in favor of the defendants) is whether the directions 
in that Section have been fulfilled. The High Court held that there was no 
sufficient proof of notification made to the defendants of the petition of the 
plaintiffs claiming foreclosure, and, that being the question, it will be right to 
look at the terms of the eighth Clause. The enactment is, “ Whenever the receiver 
or holder of a deed of mortgage and conditional sale, such as is described in the 
preamble and preceding Sections of this Regulation, may be desirous of foreclosing 
theynortgage, and rendering the sale conclusive on the expiration of the stipulated 
period, or at anjr time subsequent before the sum lent is repaid, he shall (after 
demanding payment from the borrower or his representative) apply for that 
purpose by a written petition, to be presented by himself or by one of the autho- 
rised vakeels of the Court to the Judge of the zillah or city in which the mortgaged 
land^ or other property may be situated. The Judge, on receiving such written 
application, shall cause the mortgagor or his legal representative to be furnished 
as soon as possible with a copy of it, and shall at the same time notify to him by 
a perwannah, under his seal and official signature, that if he shall not redeem the 
property mortgaged in the manner provided for by the foregoing Section within 
one year from the date of the notification, the mortgage will he finally foreclosed, 
and the conditional sale will become conclusive.” 

The condition of foreclosure required by that Section is that the mortgagor 
should be furnished with a copy of the petition, and should have a notification 
from the Judge, In order that he may within a year from the time of such notice 
redeem the property ; and in an action of this kind, which is brought to recover 
possession as upon a foreclosure, it is essential for the plaintiff to satisfy the Court 
that this condition has been complied with. 

It has been contended on , the part of the appellant that it is within the 
province of the Judge of the, Zillah Court to determine whether the notice has 
boon duly served or not, and, although it has not been urged, or only very faintly , 
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ur^ed, that Ills finding would bo conclusive on the point, it has been strongly 
insisted that a finding of the Judge, recorded by hini m the proceedings upon . the 
foreclosure petition, would, at the least, be prwna facie evidence o. the fact ot 

The general nature of the proceedings under the above Regulation was suc- 
cinctly stated in a judgment of this Committee, in which it was pointed out that 
the functions of the' Judge, under s. 8 are purely ministerial (Forbes v. Ameeroomssa, 

Bequm, 10 Moore I. A. 350).* , . ,, w ,„, , 

Their Lordships, considering that the duties oi the Zillah Judge in the matte 
of a foreclosure are of a ministerial nature, considering the vast importance to 
mortgagors of the notification, and the consequences which follow, if they do not 
redeem within the prescribed time, are of opinion that the service of it should be 
established by evidence in a suit like the present, which is brought, m fact, to 
enforce the foreclosure. The proceedings of the Judge are ex parte, and even if 
the Judge examined the Nazir or person who served the notice, it would be un- 
satisfactory that the estate of the mortgagor should depend upon his opinion. 
The aro-ument indeed was not pressed that it would be conclusive, but it would 
be going far to say that it is of such authority as to be prirud facie evidence, 
which should shift the onus of proof upon such an important point, and relieve 
the mortgagee from giving affirmative proof of the due performance of a condi- 
tion necessary to be established before the foreclosure can attach upon the es a e. 

In the present instance, however, the ease shows that the Judge had no pioot, 
properly so called, of the service. It is plain from the manner in which the entry 
of the service is made that nothing more occurred than this, that the Nazir having 
received the perwannah, made a return, as it is called, on the back of it stating 
what he had done with it. The substance of the return is stated m the proceed- 
ings of the Judge. After recording that u notices and copies of the petition tor 
foreclosure of mortgage addressed to the opposite party, dated the A th hebiuaiy 
1866 A.D., were delivered to the Nazir under a perwannah to serve on the oppo- 
site party/* it goes on, t( thereupon the Nazir submitted a return on the back o 
the perwannah to the effect that he could not meet the opposite party, and that 
he had stuck up a copy of the notice and of the petition to the houses of each ot 
the opposite party, along with two receipts in the Hindoo character, seveially 
dated 13th and 14tli Cheyt 1273 F.S., written by Bunsi Chowki Bar and Bocbal 
Chamar ‘Poneas/ inhabitants of Mouzah Tvhoksisyam, Pergunnah Nesmgpore 
Koora, which were annexed on the record/' Then it goes on, — “ To-day the record 
of the case was brought up, and on a reference to the return submitted by the 
Nazir it appeared that the notice had been duly served." Therefore we have on 
the face of this document what the Judge considered to be proof of the notice, 
namely, the return of the Nazir, which is a mere statement of that officer, without 
apparently any verification upon oath, or any examination of the Nazir by the 
Judge. 

Upon the trial no proof whatever was given by the plaintiffs of the service 
: tf the notification. They appear to have relied on the recorded, return of the 
,, Nazir. But it was contended that the want of proof is immaterial, in consequence 
f ' j j^^ertain admissions contained in two petitions tiled on the part of the mortgagors* 
leases. One is a petition signed by five and the other by six. They were 
Ely 19 in number, and the remainder do not appear to liave petitioned or 
any admission. The first petition refers in this way, and in this 
the service: * The applicants caused a notice under Reg. XVII of 1806 
the :27th February 1 866, clandestinely served without the knowledge 
ippl of your petitioners. Now your petitioners having come TO' the 
from some out-of-the-way sources, offer objections ph the 
appears to have been presented'^ a : Afhiurt' time 

-s; u\( ,y 
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only "before the end of flic year of grace, and contains no admission of the time, 
or sufficiency of the service. Their Lordships, therefore, consider that it does not 
amount to an admission that the notice had been properly served upon them at 
the time at winch the mortgagee alleges it to have been, or that they had know- 
ledge of it at a time which would have justified the foreclosure. 

The other petition, no doubt, does contain an admission. There is this state- 
ment in it: “The petitioners have under a deed of conditional sale, dated the 
9th Aughan 12GG F.S., for Rs. 5,000, had notice under Reg. XYII of 1800, in 
respect of 5 annas 8 gundas 1 cowrie 1 krant of Mouzah Dorum Mundehpoora, 
Pergunnah Nesingporo Koora. Zillali Bhaugulpore, issued to us. Therefore we beg 
to submit our objections.” It is true they do not in terms admit the time at which 
they had notice, but with regard to those petitioners a Judge would not be wrong 
in holding that there was an admission by them of due service. But this petition 
is the petition of six only out of the 19 mortgagors. 

The importance of requiring proof of the service of the notice and not trusting 
to a bare statement that notice had been duly served, is enhanced by the considera- 
tion that it has been held by a decision of the Full Bench of the High Court of 
Bengal that the year during which the mortgagor may.- redeem his property rims, 
not from the date of the perwamiah or the issuing of it by the Judge, but from 
the time of service. (Mob ash Chuwhr Peru v.Ma^wniut Tartar, 10 W. R« 27.) 
This decision overruled some cases in the late Smlder Courts, in which it had 
been held that the year was to run from the date of the notification. Their Lord- 
ships are quite prepared to adopt the decision of the High Court. It is obvious 
that if the year is to run from the date of the perwannah, the negligence of the 
Nazir, or other circumstances, may pre vent its service for a considerable time after 
its date, and so the mortgagor would lose the benefit of the full time which it was 
intended by the Regulation to give him. 

The necessity of proving service of the notice has recently been decided by 
two Courts in India, one a Division Court of the High Court of Bengal, and 
another a Division Court of the North-Western Provinces. In both it has boon 
held that the service should be proved in the action which is brought to enforce 
the foreclosure. (Sjjud Euxuf AH Khan v. J fnmimat Azurrdooimi, Weekly 
Reporter, 1894, page 49. The case in the North- Western Provinces is in the 3rd 
High Court Reports of that Province, page 823.) 

What their Lordships have held with regard to the service of the notice would 
be sufficient to dispose of the case against the appellants hub for the fact, to which 
allusion lias already been made, of the admission by some of the defendants that 
they had received the notice. This opens the question whether the foreclosure 
is complete as against all or any of the mortgagors. The High Court has held 
that the omission to serve anyone of the mortgagors would be fatal to the validity 
of the foreclosure. Their Lordships think that in the circumstances of this 
case service upon those only of the mortgagors, whose petition admitted service, 
would be insufficient to warrant the foreclosure of the whole property or of any 
of it. 

This, is a mortgage for one entire sum. and the property, although hold in 
certain shares, was mortgaged as a whole to the extent of live annas and a fraction, 
and was redeemable only upon payment of the entire sum. Bach and every one 
of the mortgagors was interested in the payment of that money and the redemption 
of the estate, and, each and every one of them had a right by payment of the 
money to redeem the estate, seeking his contribution from the others, The equity 
of redemption of those who were not summoned, and who had no notice that the 
mortgagee was demanding his money, cannot be foreclosed, because those who have 
been served have omitted to redeem. It is impossible for the mortgagee to obtain ■ 
a foreclosure of the whole of the estate upon a service on some only of the moti- 
■ gagors. Then with respect to the mortgagors who have admitted notice, it is to 
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be observed that it was not sought to foreclose the individual shares of each as 
against each, hut to foreclose the whole estate, as upon one mortgage, one debt, 
and one entire right against all. 

Further, the Mundurs, the defendants of the second class, purchased some 
shai'e of some of the Basses before the foreclosure proceedings took place* It 
appears that in February 1861, two or three years after the conditional sale, and 
before the notice of foreclosure, two guild as and two cowries was sold to the 
Mundurs. It is said that they did not take possession, hut they had become by 
this purchase the owners of the equity of redemption of the purchased shares, and 
notice of foreclosure ought to have been served upon them. Mr. Boyne has argued 
that a purchaser who has not taken possession need not be served. Their Lord- 
ships, however, think that that argument cannot be sustained. The mortgagee, 
when he seeks to foreclose, must discover and serve the persons who are the then 
owners of the estate. 

A question of this sort came before this tribunal in the case of Mohun LaLL 
Sookool v. Goluch Chunder DuiL 10th Moore, p. 14* Their Lordships say upon 
it, w It is quite clear upon the authorities, that if the sale had taken place before 
the notice of foreclosure was filed, that notice, to he effectual, must have been 
served on the purchaser, and in the circumstances above stated their Lordships 
conceive that it ought to have been served upon the decree holder. Yet there is 
no evidence of any attempt to serve it upon anyone except the "widow and heiress 
of the original mortgagor.” 

Tli ere are subsequent cases in India which show that the view taken by their 
Lordships has been followed in practice. 

Without saying that there may not he cases of mortgages of separate shares, 
in which, by proceedings properly framed, foreclosure may take place in respect 
of some of such shares only, their Lordships think the proceedings in this case are 
not such as will sustain the present action as against any of the defendants. 

What their Lordships have said is enough to dispose of this case, but they 
think it right to advert to the main question which arose upon the merits, 
whether this conditional sale was intended between the parties to be really 


operative as a bo r n d fide instrument. 

It seems that Rajah Tek Narain was a patron of the family of the Basses. 
They were involved in debt, and he probably advanced money to them from time 
to time. But with regard to this particular instrument there is strong evidence, 
arising from the history of the case and from facts which are beyond dispute, for 
presuming that it was not intended to he acted upon by Rajah Tek Narain, The 
deed is dated the 80th November 1858. In its terms it provides for immediate 
possession. A question, indeed, was raised whether that was so. It was said that 
the construction was at the least doubtful, and that it was not intended that the 


Rajah should have possession until the two years mentioned in the deed for the 
payment of the money had elapsed. However this may be, possession was not 
taken. No provision is made in the deed for payment of interest, and none was 
. demanded. The two years given by the deed for the payment of the money 
* Spired on the 30th November I860. The petition to foreclose was not filed until 
bffttp&ad January 1866, and up to this date it is plain that the Rajah had not 
'■ into possession, had received no interest, nor apparently had asked for 

• Obtained what is called the order of foreclosure on the 14th September 

1 ’4 note of the Judge that the foreclosure was “ sanctioned ” cannot indeed 

1 regarded in the light of an order. He takes certain proceedings and 


d of them, but he can give no judgment in any way binding on the 
reyer, the proceedings in his Court were complete on # the. 24th 
no, action is. taken; possession is left where If was, no 
| demanded, and this suit is not, brought mufti: the 1st' 
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October 1872, nearly 14 years after ilie mortgage, and live years after the fore- 
closure proceedings came to an end. 

Then the property is dealt with by the Rajah himself, in a manner which 
seems quite inconsistent with his having a deed of conditional sale which was 
intended to be acted upon. In 1S01 a lease was granted by the Dasses to the 
Rajah (in the name of his servant Bijoz Dass) of six annas and certain fractions 
of annas of the same mouzah. Those annas must have included the whole of the 
shares which had been mortgaged — it appears to have included more ; it is an 
ordinary lease, and part of the rent was to be deducted on account of a former 
zurip’eshgee. Again in 1807, after the Rajahs death, his sons obtained decrees 
against the Dasses, and the right and interest of the Dasses in this estate were 
notified for sale under those decrees. It appears that just before the days when 
the sale was to take place the Dasses sold their shares to the Mundurs, who alone 
appear here as respondents, obtained a large sum of money from them, and paid 
over that money in discharge of the judgment debt. Those circumstances are 
not referred to to show that the conditional sale did not exist, but they are 
inconsistent with its existence as a document which was intended to be acted 
upon. Throughout the above transactions there is no trace that it was referred 
to, or that any notice was given of it, or that anybody knew anything of it* 
Again, the Rajah, after the conditional sale, as admitted in the plaint, purchased 
some of the shares of the Dasses which had been mortgaged. They are sales as if 
the Dasses had the absolute ownership. The deeds in no way refer to the 
mortgage, nor was any provision made respecting the mortgage debt. 

It is not necessary for their Lordships to go further into these transactions. 
They have adverted to them because the} 7 were desirous of expressing the opinion 
they entertain of the extreme doubt, to say the least, which rests upon the bona 
Juki s of the conditional sale. They do not desire to impute fraud to either the 
Rajah or the Dasses. The Rajah had probably taken this deed from them to act 
upon it in ease he should think it right, but did not think it right to do so; and 
having kept it for so long a time without acting upon it, there is strong evidence 
in this and in the other circumstances of the case which have been adverted to, 
leading to the conclusion that it is not a bond fide conveyance as against bond fide 
purchasers, which the defendants, the Muii durs, are. 

On the whole case, therefore, their Lordships will humbly advise Her Majesty 
to affirm the judgment of the Court below, and to dismiss this appeal with costs. 


The 29th November 1877. h ■ 

Present: 

Sir James W. Oolvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Allmnal Land — Re-formations— Bed of River (la whom belongs), 

On Appeal from the High Court at Calcutta. 

No. 50 of 1874. 

Radii a Proshad Singh 
versus 

Rameoomar Singh and others. 

Mr, Leith , Q/l } and Mr. JJoym for Appellant, 

Mr. Crahatfi for Respondents. 
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No. 57 of 1871 
Raulia Piusliad Singh 
vc irmx 

The Collector of Shahabad. 

Mr. Leith, Q.C., and Mr. Boyne for Appellant. 

Mr. Cowic, Q.C., and Mr. Graham for Respondents. 

The doctrine in Lopes's Cn*r (that lands re-fomctl upon old sites belong to. the original owners') 
cannot be taken to apply to land in wliieli, by long adverse possession or otherwise, another party has 
acquired an indefeasible title. 

Although, in the case of a wandering and navigable stream, the bed of the river may be ^ said 
temporarily 1 to belong to the public domain, that slate of things exists only while the water continues 
to run over the ground. 

Sir James Colvlle delivered judgment as follows : — 

The appeals of which their Lordships have now to dispose are those which 
the appellant has preferred in two out of seven suits instituted by him in order 
to recover a large quantity of alluvial land lying now to the south of the Ganges, 
and accordingly transferred by order of the Government from the zillah of Gliazee- 
pore to that of Shahabad. Notwithstanding the great volume of the record, and 
the number of the proceedings contained in it, the facts essential to the deter- 
mination of these appeals may be brought within a narrow compass. It appears 
that at the time of the perpetual settlement the river Ganges was not only the 
boundary, as it is still, between the two zillahs of Ghazeepore and Shahabad, but 
also the* boundary between the Mouzaii Nowrunga, belonging to the plaintiff's 
ancestor, on the left or northern, and a number of mouzahs on the right or southern 
bank of the then channel of the river, which were settled with other proprietors. 
Immediately on the southern or Shahabad side of the river, and included in these 
mouzaks, was an area of low soft land, some six miles wide, favorable to the 
erratic habits of the Ganges, but bounded on the south by higher or harder land, that 
opposed itself to the further progress or invasion of the stream in that direction. 
The precise changes in the course of the river haw been proved with greater 
clearness than is usual in cases of this kind, and are delineated in what has been 
called the Ameen’s Map, No. 7. 2. From this, and from the evidence, it appears 
that in the year 1831) the river occupied a position considerably to the south of 
that which it occupied at the date of the settlement, ami now occupies; that in 
1844 it had travelled to an ascertained channel still further to the south, and in 
1857 had for some years reached its southernmost limit, viz., the high or hard 
bank which has been referred to. It is, moreover, clearly shown that towards the 
end of the rains of 1857 the river, when subsiding into its cold-weather channel, 
made a sudden change of that channel, intersecting the land to the north of its 
former course, and occupying the position designated upon the Ameen’s map as 
"Bhagur 2.” ” Its course, however, in that channel was not permanent; for, either 
by sudden change 1 or by gradual recession, it travelled still further to the north 
, 1 until it returned to the bed from which it is supposed to have started at some 
; * ' tiiim after the date of the perpetual settlement, being that which it occupied when 
y : the, decrees under appeal were made. 

ppriiyAIpon the sudden change of 1 857-8, different persons, claiming to be the 
• ' of some of the villages ‘which had before been diluviated, seem to have 

y possession of the land re-formed upon the sites of their old villages, so far 

then south of the new channel of the Ganges. And when the river 
their Lordships presume that other persons similarly claimed 


vision of the additional land that had then become south of the 
was that, after some discussion between the authorities of 
ij; was ifiade by the, revenger, officers of Shahabad in 
this disputed .land, aa re r forpati<|ii''ou the 

t , i . -y ,, i y j t . ■; ; *' 
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sites of the ancient villages, among' the representatives of the persons with whom 
those villages had originally been settled; and confirmed their possession of the 
plots allotted to them. Between 1858 and this thakbusfc of 1804 there had been 
various proceedings before the revenue officers of Zillah Grhazeepore, at the instance 
of the plaintiff as owner of Nowrunga, under Act 1 of 1847; but to these it is 
now unnecessary to advert. After the thakbusfc of 1804, the plaintiff brought 
one suit against all the claimants of the disputed land. That was dismissed as 
improperly framed. He then instituted the different suits, with two of which 
their Lordships have now to deal. These it will he convenient to call suit No. 2 
and suit No. 6 ; distinguishing them by the numbers whereby the lots claimed in 
them respectively are described on map No. 7. 2, rather than by the numbers which 
the suits themselves bore in the Indian Court. It lies, of course, upon the plaintiff 
to prove in each a superior title in order to dispossess the defendants. 

Neither party originally put his case precisely in the form in which, after 
the decision in Lopez's Case* and the second remand of the suits by the High 
Court, it assumed. 

Their Lordships propose to treat that second remand as a new departure, and 
the commencement of the litigation upon which they have to form a judgment. 
And they may at once state that they cannot concur in the final judgment of the 
High Court in so far as that casts any doubt upon the propriety of directing the 
third and fourth of the issues for the trial of which the suits -were remanded. 
The doctrine in Lopez's Case was doubtless in favor of the defendants in both 
suits; and, if they had in no way lost their rights, would give them a title to the 
land re-formed upon sites identified by the thakbusfc proceedings of 1804 as 
within the boundaries of their original mouzalis, which would primd fade over- 
rule a title founded on the principle of the acquisition of that land by the proprietor 
of the northern bank of the Ganges by means of gradual accretion. Their Lord- 
ships conceive, however, that the doctrine in Lopez's Case cannot be taken to 
apply to land in which, by long adverse possession or otherwise, another party 
has acquired ail indefeasible title. In the present suits the plaintiff relies on an. 
alleged adverse possession for more than twelve years of the lands after their re- 
formation ; and therefore the real point to be decided in the suits was whether a 
title had been thus acquired by the plaintiff the proprietor of Mouzah Nowrunga. 

Now, for the purpose of considering this, which seems to be the only material 
issue, it will be convenient to travel, as the river originally did, from the north 
to the south. Their Lordships consider that the point to be determined is whether 
in 1857 such a new title existed as to all or any of the lands in dispute, because 
they think it is clearly proved that the change of the river in 1857-8 was a sudden 
change, which left the rights of the parties as they then existed unaffected thereby. 
The nature of the change in 18G1 is perhaps not so clearly proved. The Zillah 
Judge certainly found that to have been also a sudden change ; for he says that 
the river began to leave the channel in which it had gone from 1858, in 1267 F. 
or 1861, and in 1268 F. was found in the place in which it now is; a state of 
things which implies suddenness of change. Moreover, the evidence, on the whole, 
preponderates in favor of this last change having been also a sudden change. 
Their Lordships, however, do not think it very material to find one way or the 
other upon that point, because oven if the river had receded from the channel, 
marked as Bhagor 2, gradually to the place which it now occupies, —if It had 
passed, for instance, over Motmh S rue pore, submerging that moussah again, the 
submergence and reappearance of the land both taking place within the three 
years, — if that were so, and the question was, who was entitled to the re-formation 
of the mouzah upon that site of Sreopore, upon this second reappearance, their 
Lordships conceive that, according to the strict doctrine in Lopez's (Jape, if the 
plaintiff had previously to 1857 acquired the proprietorship of that land it would 
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l>e lie and not the original owner of Sreepore who would he entitled to claim the 
benefit of that doctrine. 

Then going hack to the application of the principle which has been already 
kid down to the lands in dispute in this case, their Lordships have to consider 
first whether the plaintiff had or had not in 1857 acquired such a title as has been 
described to the land north of the river as it ran in the year 1830 ; and they 
think that upon the evidence there can be no doubt he had such a title. They 
rely mainly upon the thakbust proceedings of that year. It appears to them 
clear upon those proceedings and the maps embodied in them, that the land down 
to the north part of the river as it existed in 1889 was then measured as belonging 
to Nowrunga, and in possession of the plaintiffs ancestor ; that the greater part of 
that land was laid out field by field as land which had been gained by accretion 
at that time ; and that although there was a small portion which is described in 
the thakbust maps as “ registran or sand,” that too was measured into Mouzah. 
Nowrungaand the zillah of Ghazeepore. No objection or claim seems then to have 
been preferred on the part of any proprietor on the Shahabad side of the river. 
And it is clear that the plaintiff and his ancestors were afterwards, and up to 1857 
or 1858, in possession of this land ; that is, for a period of about eighteen years. 

The whole of the land in dispute in suit No. 6 falls within the boundaries of 
Nowrunga as thus defined in 1839. In that suit it has been attempted at the bar 
to raise some contention on the supposed effect of the confiscation of Koer Singh's 
estate, of which Mouzah Sreepore once formed part. But that is a point that 
never seems to have been raised in the Court below; and, so far as their Lordships 
can see, there can be no ground for the contention. It seems to them that the 
whole of this lot must have been diluviated, and that, when left dry as the river 
receded still further, it was assumed to have become by accretion part of Now- 
runga. It was measured as such in 1839 ; and if the second change of the river 
in 1861 was a sudden change, that land has ever since 1839 been dry land, ami 
was up to 1801 in the possession of the plaintiff. Again, if the changes in the 
course of the river between 1858 and 1801 were not sudden but gradual, the 
subsequent diluviation and reappearance of the land could not, as lias already been 
stated, defeat the title to the site which the plaintiff had gained before 1858. 
These considerations suffice to dispose of the appeal in suit No! 0. 

With respect to the appeal first heard, that in the suit No. 2, the ease is 


different. In order to substantiate the whole of the plaintiff's claim, it would be 
necessary to show that in 1858 he had been in possession of this land almost up 
to the extreme southern boundary for more than twelve years. Now their Lord- 
ships have felt no hesitation in concurring with both the Courts in so far as they 
have found that no such title was established to land beyond the course of the 
river in 1844. There is no clear evidence how, or in what particular year, that 
land accreted ; and it is impossible to say that there has been a possession for 
twelve years, or any possession that 'would be sufficient to defeat what is primd 
facie the superior title of the defendants. Their Lordships have had more doubt 
to the land lying between what was the northern bank of the river in 1839 
‘ : that which was its northern bank in 1844 ; but, even if they had been dis- 

\ to agree with the Zillah Judge in respect of this land, they could not have 
’ 'hjw^^ed in his judgment in so far as it gives to the plaintiff the bed of the river 
, Staled in 1844, and carries his boundary up to what was then the southern 
' r * yer * Although in the case of a wandering and navigable stream 

bed of the 'river may be said temporarily to belong to the public 
'4Mi»^t estate, of things exists only while the water continues to run over the 
1 a PP e ^ rs 0X1 ^ ie face of the thakbust map of Mouzah 


- hi the course of the survey of 1844 (and these proceedings, 

lira . ««■. u xu*. _ A. i rif 


are . 

pOSS<^ohj;'l| 


88 ^ is, which the plaintiff has giyea ; of : his 
w'4$sr question), that aow land which h^o'^ee; formed, 

yifeii; M , *fs i , ■, [ , , ■ - , 1 l ' • 1 * Olilt 
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part of that moimh was then on the northern hank of hire river, ami consequently 
that the ground over which the river then ran had also "been part of Sohia ; and 
if this be so, when the bed of the river became dry, the right of the defendants 
to the new formation on that site would attach, and there is no proof of a length 
of possession of that re-formation which would defeat their title. 

The point upon which their Lordships have felt greater difficulty is whether 
there was not sufficient proBf of possession for twelve years on the part of the 
plaintiff of the land up to the northern bank of the river as it ran in 1844. It 
has been argued that the thakbust proceedings of 1844-5 were as strong to prove 
the possession of the plaintiff or his ancestor of the land north of the river as it 
then ran, as were those of 1839 to prove his possession of the land within the 
boundary then laid down, up to the line of the river in 1889. Their Lordships, 
however, do not think that this is so. The later thakbust proceedings related to 
Moimh. Sohia, and were made in Shahabad, and the river was then the boundary 
not only of the Zillah of Shahabad, but also of two provinces under distinct 
Governments — viz., the North-West Provinces and the lower provinces of Bengal. 
The authorities of Shahabad presumably had no authority to carry their thakbust 
beyond the southern bank of the river as it then ran. Again, upon the lace of 
the thakbust map is the statement already referred to, wherein, after mentioning 
that the entire area of Sohia had been 2,451 beegahs, but that out of that only 
400 beegahs existed which were under cultivation (that being, as their Lordships 
understand, the portion of Sohia that was then on the south side of the river), it 
is stated, “The remaining land” — that is 2,051 beegahs — “ was washed away by 
the Ganges, and has now accreted oil the north side of the river Ganges in a small 
quantity, and consists of sand.” Therefore that which was out of the bed of the 
river on the northern bank seems to have then been, according to this statement, 
waste uncultivated land, over which no acts of ownership had been exercised, and 
in which the possession or the right of the plaintiff had been positively affirmed 
by no measurement on the other side of the river. The doubt their Lordships 
have had is whether there was not other evidence from which it might be properly 
inferred that cultivation had afterwards been extended and acts of ownership 
exercised over this land by the plaintiff between 1845 and 1857, without question, 
so as to establish an adverse possession of it as against the defendants for twelve 
years. But, upon the whole, looking to the uncertainty of the general evidence 
as to this strip of land ; to the not very clear finding of the Zillah Judge regarding 
it ; and to the fact that much better evidence as to payment of the rent and the 
like might have been given than was given ; they have come to the conclusion 
that they have not sufficient grounds before them for disturbing the finding of the 
High Court upon this part of the ease. The plaintiff, therefore, must be taken to 
have failed to have made out a sufficient title to any land which was not north of 
the river as if ran in 1889. 

The result is that in suit No. 8 (No. 57 of 1874), in which all the land claimed 
lies above the line of 1839, their Lordships must humbly advise Her Majesty to 
reverse the decision of the High Court in that suit* and to affirm the decision of 
the Zillah Judge, with the costs of the appeal in the High Court. ' 'When they 
delivered judgment they proposed to advise Her Majesty to dismiss the appeal , 
and to affirm the decision of the High Court in suit No. % inasmuch as they then 
understood that all the land claimed in that suit lay below the line of 189)9, It 
having, however, been brought to their notice, Indore the report was drawn up, 
that, notwithstanding the statement of the Zillah Judge to the effect that no part 
of the land north of that line was in question in the suit, the maps which are in 
evidence in the cause, and particularly the Ameeifs map No. 7* 2, afford ground 
for believing that a small portion of the land claimed, being part of that in the 
possession of the defendants as their Moimh Pursownda, is, in fact, above the 1 |ne 
. of 1839, the order which their Lordships will recommend Her Majesty to make in 
A ’ ' . 
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this suit is, “ That the decree of the High Court be varied, by declaring that the 
plaintiff is entitled to recover, and ordering that he do recover, so much (if any) 
of the land claimed hv him in this suit as lies to the north of the line delineated 
in the Ameeir s map No. 7. 2, as the northern bank of the river Ganges in the 
year 1839 ; the amount (if any) of such land to be ascertained, in case of dispute, 
by proceedings in execution ; but that in all other respects the decree of the 
High Court be affirmed ” This order seems to their Lordships calculated to 
assure to the plaintiff, with the least risk of future litigation, that to which he 
may be entitled upon the principle laid down by them in their judgment. But, 
considering the manner in which the question concerning this, at most inconsider- 
able, portion of the land in dispute has been brought before them, they do not 
think it would be right to make any order touching the mesne profits of what 
may be recovered, or to vary the decree of the High Court as to the costs of the 
litigation. They think also that the plaintiff ought to pay the costs of the appeal 
to Her Majesty in this suit. The respondents in suit No. 6 must pay the costs of 
the appeal in that suit. 


'The 7th December 1877. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert V. Collier. 

Joint Hindoo Family Property — Presumption — Onus Probandi 

On Appeal fro'nh the Judicial Uoia'iiussioner of Gaddi. <■ 1 '■ 

Mussumat Bannoo and others 
versus 

Kashee Ram. 


Held in this case that the ordinary presumption of Hindoo law applicable to a joint family, 
namely, that property is ancestral and joint, not aired and separate, was rebutted by the cir- 

cumstances of the family ; and that the 'o/n/x of e-dablishinu: the contrary, which lay on the member of 
the family who disputed it, had not been discharged by him. 

Mr. Grady and Mr. 0. W. A rathoon for Appellants. 

No one for Respondent. 


Sir Montagus Smith gave judgment as follows : — 

This is a suit brought in the Court of the Civil Judge of Lucknow, by Kashee 
Ram, a nephew of Ram Dyal, who died in the year 1873, against Mussumat 
Rannoo and Mussumat Munna, the widows of Ram Dyal, and Munna Lall his 
grandson, the son of his daughter. The claim is for an eight-annas share or one- 
half of all the property in possession of Ram Dyal at the time of his death. The 
pi^perty consists principally of moveable property, but the claim includes a pucca 
!io^ and shop. 

' is based on the foundation that Ram Dyal at the time of his death 

wAftjtifltomber of a joint family, consisting of himself, and of the plaintiff Kashee 
i. brother Kasim Ram, — those two being the sons of Ram Buksh, a 
Kasha Ram did not join in this suit. The state of the 
Gholaru left four sons, Sheo Buksh, Ram Bilas, Ram Buksh, 
f ). : Bheo Buksh and Ram Bilas are dead; one dying without a 
1; tip other leaving a widow only. Rani Buksh; : h$$L; two 
Kasho Ram. * Rani Dyal had no'ioiv The 

1 * A i v - • 4 . . * . ... • i ? * i 
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plaintiff admits in Ills plaint that his grand father Ram Gholam divided the 
ancestral property amongst his four sons, though, according to his statement, the 
four sods did not take separately, but Sheo Buksh and Ram Hi las took one half 
jointly and so formed a separate family, and the other half was allotted to Ram 
Buksh and Rani Dyal. He contends that Ram Buksh and Ram Dyal remained a 
joint family. On the part of the present appellants, the defendants, it is stated 
that the division by Ram Gholam was not into two parts, as Lv.ash.ce Ram contends, 
but that each of the sons took a separate share. 

There is no distinct proof, one way or the other, as to the nature of that 
division, but undoubtedly a division was made, and it may be taken as against 
the plaintiff that at all events the family was divided into two groups at that 
time. It further appears that in the lifetime of Ram Dyal, Kashee Ram, the 
plaintiff, and his brother Kasho Ram, as between themselves, separated, and 
therefore the family was still further broken up. It also appears that, whatever 
the division of the property may have been by Ram Gholam, all the members of 
the farnjly lived separately, and there was no commensal ity between them. In 
the case of an ordinary Hindoo family who are living together, or who have their 
entire property in common, the presumption is that all that any one member of 
the family is found in possession of belongs to the common stock. That is the 
ordinary presumption, and the onus of establishing the contrary is thrown on the 
member of the family who disputes it. Having regard, however, to the state of 
this family when the present dispute arose, their Lordships think that that pre- 
sumption cannot be relied upon as the foundation of the plaintiffs case, and 
therefore as he seeks to recover property which was in the possession of Ram 
Dyal, and was ostensibly his own at the time of his death, it lies upon him to 
establish by evidence the foundation of bis case, n:., that the property was joint 
property to which lie and his brother Kasho Ram, as surviving members, were 
entitled. 

It may be stated that the issue in the case, which is the only one material to 
be decided, raises distinctly that question. The issue is, 4£ Was the plaintiff joint 
with Ram Dyal at his death?” The evidence is extremely scanty, and what 
there is of it is very unsatisfactory. That remark was made by the Commissioner 
upon the appeal from the Civil Judge, and was also made by the Judicial Com- 
missioner when the question came before him on the right of appeal. 

Now the evidence upon which the Civil Judge mainly relied in giving 
judgment in favor of the plaintiff consists of a statement in Ids petition, which it 
'is said was admitted by Ram Dyal. That petition occurred in this way ; it seems 
that eight annas of a mouzah called village Uttaivlhona had been purchased in 
the name of Ram Dyal Kashee Ram applied to have a four-annas share of that 
village entered in his name in the khewat; and his petition, which contains the 
statement relied on, is this ; “ The eight-annas share in the village Uttardhona 
' was purchased from joint ancestral money; that by virtue of inheritance the 
petitioner is also sharer of four anna* in the same— nay. the petitioner is up to 
this < lay in possession of the entire eight annas; that on the land belonging to 
the village, petitioner has also established a gauj, etc.: that as the khewat has 
not, as yet, been financially prepared, the petitioner prays that, out of the eight 
annas share possessed by him, four annas may be recorded in his name in the 
khewat.” Before commenting on this petition, it may be as well to wee what 
Ram Dyal said in answer to it in his counter petition filed in the Settlement 
Department, which lie afterwards verified by his deposition. His statement is to 
this effect: “That the 'plain tiff's nephew, Kashee Ram, had, on the 11th September 
1868, instituted a claim in your Honour’s Court, to have the four annas share out 
of the eight annas in village Mansipur entered in his name ; that the plaintiff 
admits the claim ; that the plaintiff has amicably divided the above village into 
^ J two equal shares; that as the khewat of the aforesaid village is now under 
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, • . lip nhintilf files this petition as a confession of the claim, and prays 

four auuaslElonuB to Eim and the other four annas belongs to defendant^ ordei ed 
Sat C ammbe recorded in equal shares in the name of Kashee Ram and 
Kasho Ram (the real brothers), and the other four annas in the name of Ram 

Dyai akme arfc of the plaintiff is that he, having stated that the 

eiaht annas of the village was purchased with joint ancestral money, and that 
statement not beirm denied, but admitted by Ram Dyal, there is pioof that at 
that time the estatewas joint. Their Lordships think that the statement in the 

petition was receivable in evidence. It was objected that ^kd remSned so 
heeause it was a mere statement by Kashee Ham himself, h it had lemaiaea so, 
the^iection must have prevailed ; but it is a statement .admitted and assented 
to bv Ram Dyal, and an order, founded upon what is ca led an amicable settle- 
ment wi made upon it. It was, therefore, clearly admissible m evidence, and 
the onlv question is as to the effect of it and oi the transaction itself. 

Undoubtedly, it is an admission that at the time of the purchase, whenever 
that was there was joint ancestral money, out of which the puce came. The 
r& date'of tU. purutee „o,vb« — ; but from ft. ^ utotoment wh,o£o««. 

• , t i lt> petition it probably was m the lifetime of Ram buksh, the tathu oi 
Kashee Ram. Giving a reasonable construction to that statement, 1 y no 
means establishes that the whole of the property held by Ram Dyal was joint 
It merely proves that there was some joint ancestral money which furnished the 
funds for this purchase. Taking, therefore, the admission alone it is by no means 
conclusive or even satisfactory evidence of the case winch the plaintiff must 
akI* ml l bdoi'6 b© can succeed in fills stub. , -!« yt 

But the further statements in this petition, and the transaction itself, really 
make in favor of the defendant’s case. Kashee Ram, the petitioner, whilst he 
says that the eight annas were purchased out of Joint ancestral money, asserts 
+dt he is a sharer of four annas, and a sharer by virtue of inheutanee. Now if 
the familv were really joint at this time, he would not be entitled to any specific 
share of this property, and to come in and demand to have his name entered on 
the khewat for four annas, as his specific share ; he would be in the position of a 
ioint sharer in the whole, like any other member of the family, but he claims 
•a specific "share, as if, although there had not been a partition by metes and 
boS the family had previously agreed to divide the property into specific 
tos His petition is assented to in those terms, and the order is made in 
conformity with it. But if this were not the inference to be drawn from the 
statement 7 in this petition, the transaction itself by which they divide this pro- 
" • shows that they had then become separate, and leads very strongly to the 

option that they were not, from that time at least, a joint .family. It should 
ifid that Kasho Ram did not join in the proceedings, but it appears that the 
b share was entered in the joint names of the two brothers. . • 

“ ’’ ' ’ Dyal remained the owner of the other fourth, and this transaction 
( took place regarding it. He entered into an arrangement with Kashee 
r " let to him these four annas, Kashee Ram engaging to pay Ks. IffO 
"*01 Dyal for his maintenance, and upon, his death R& 50 a year to 



a . 

, estate ’i 
money 


thp survivpr to receive the whole JE100 ; and furfhef*.ifi tfife 
I mortgaged, he was to have half of the prii 






«, U.V. v ..„ price if w|d^or:'..#the 
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proceedings for mutation of names, which are set out in the Record at page 20. 
In his deposition in these proceedings, Kashee Ham stated that Ram Dyal has a 
four annas share in the above village, which lias been awarded to him by the 
Settlement Court, and recorded in the khowal” This transaction again seems 
utterly inconsistent with their remaining joint as to their property. The shares 
in this estate, which appears to have been of some value, were treated as the 
separate property of each * Ram Dyal dealing with one-fourth entirely as his 
own, transferring it to Kashee Ram, who put himself under the obligation to pay 
a price which may be taken as a good consideration for the transfer. 

Then Ram DyaFs subsequent conduct is consistent with his supposing that 
he was the owner of the property which remained in his possession. On the 
14th December 18(h) he made the deed of gift to his grandson Munna Lall, which 
the present suit seeks to set aside. It was a gift of all his property, when he 
was desirous of constituting his grandson, who lived with him, his heir. He 
being then old, was apparently desirous of placing his property in the hands of 
those whom he wished to succeed to him. He had, as already stated, transferred 
to his nephew, upon the terms which had been adverted to, his share in the 
village; and the rest of his property, which was principally personal, he gave to 
his grandson. 

That deed was made in the year I860, and was registered immediately after 
its elate, namely, on the l?th December. Ivashec Ram certainly knew of the 
deed, because he filed a petition objecting to its registration. His petition is 
dated on the 17th December, the day on which the deed was registered, and in it 
he no doubt states that Ram Dyal ami the petitioner's father had a joint interest 
irx the property, but he contented himself with iiling that petition, and took no 
proceedings whatever during Ram Dyals lifetime to set aside the deed. 

Now, if he was satisfied of the justice ol’his claim and his ability to prove it, 
one would have expected that in Earn Deal’s lifetime he would Lave taken some 
step to get rid of this deed, which dealt with property to which he was, according 
to his own case, entitled. However, lie took none until Ram Dyal, who could 
have given the best explanation of the didux of the family and nature of the 
property, was dead. 

This being the state of things when Earn Dyal died, the plaintiff’s case is 
certainly not assisted by what subsequently took place. On the contrary, pre- 
sumptions against the truth of his case arise from some of these proceedings. 
The first proceeding is a petition under Act XIX of 1 84 i , — a petition by the two 
brothers Kashee Rain and KasLo Rain, in which they claim as nephews of Ram 
Dyal to be his legal heirs. Their statement is w Ram Dyal, our uncle, died on the 
6th April 1878, and we, the petitioners, are the legal heirs/ 5 and they pray in that 
petition to have a list of the property made, and that it may be placed in their 
charge, suggesting that the widows would squander it. 

In the first place, the claim thus made is not in its terms a claim as surviving 
members of a joint family. They claim as Ram DyaFs legal heirs; but proceed- 
ings in Oudh not being always carefully and technically expressed, much reliance 
is not to be placed on that circumstance. But the remark which was made in 
one of the Courts belows, that the plaintiffs did not seem to know what property 
there was at tine time of Ram DyaFs death, certainly affords ground for an infer- 
ence against their claim. It appears that one of them at least was a man of 
business. Kasho Ram was a money- fender. There was a shop in which at one 
time the nephews seem to have had an interest ; and if tiny had really during 
Ram DyaFs lifetime held all the property jointly with him, it 5s incredible that 
they should not have interfered with it during his lifetime to such an extent at 
least as to be able to say what it was at the time of his death. It appears from 
the evidence of the witnesses who were called by the plaintiff that the business 
( of the shop was given up sumo time before Ram DyaFs death. There appears to 
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have been jig demand for any account or any interference with what remained of 
the stock of the business, nor any claim to the profits which may have been derived 
from it. 

The widows applied for the certificate of heirship, and, though opposed by 
Kashee Ram, the certificate was granted to the widows by the Court in June 
.1873* Then there was a suit by the widows for the Its. 100 a year, which, tinder 
the arrangement before referred to, Kashee Ram was tinder an obligation to pay 
to them, and they succeeded in that suit. It is to be remarked that a defence was 
set up in that suit, which entirely failed, — a fraudulent defence, that by a sub- 
sequent deed Ram Dyal had cancelled the deed to Kashee Ram, and released him 
from the annuity, and had made a gift of the four annas to Kasho Ram. The 
Judge found that no such deed had been executed. 

This is all the documentary evidence in the case. Beyond it there is some 
parol evidence by two witnesses; but when that evidence is looked at, it is utterly 
insufficient to sustain the plaintiffs case. Indeed, much of it is contradictory of 
it; and whilst it would be difficult to say that it proves the case of the defendants, 
there is no difficulty in asserting that it does not prove that of the plaintiff*. The 
first witness, a man called Cheytram Chowdhri, says he knew the parties. He 
says, “ I cannot say if their business were separate or joint, but when they worked 
by his advice it looks as if it were joint. I did not see any division, nor did I 
ever hear of division from ancestors” And then, lower down, he says, “ Ram 
Dyal’s dealings had ceased six months before the gift to Minina ; he was ill ; he 
had no ancestral property” If this man had any means of knowledge, he nega- 
tives the plaintiff's case; if he had no means of knowledge, he cannot prove it. 

The other witness was a partner of Ram Dyal, and he says, “I and Ram 
Dyal were partners up to five or six years ego. It lasted five years after the 
mutiny. I and he got eight annas share each.” Therefore it seems that this 
witness had one half of the business. “ 1 worked; money was credited in the 
name of Ram Dyal and Kasho Ram in Xowabee; after the mutiny Kasho Ram 
and Kashee Ram’s names only were used.” That may hove been for some reason 
arising out of the mutiny. a No division occurred ; he kept the shop for the boys. 
I can’t remember their fathers name.” Now the utmost that this witness's 


evidence goes to prove is that the nephews had some interest in the shop; but 
that may have been the case without their being interested in the general property 
in the possession of Ilam Dyal as ancestral property. They may have been 
partners in this shop, and if so, they would be entitled to a share of the proceeds; 
but this suit is not brought to ascertain the profits of the shop; and, as has been 
already said, if there wore any profits of the shop it is strange they should not 
have been asked for and ascertained in the lifetime of Ram Dyal. 

On the whole, therefore, their Lordships, if they Lad to form their opinion of 
the evidence as a Court of First Instance, would have come to the conclusion that 


it was insufficient to sustain the plaintiff's ease. 

With regard to the judgments, they are not of a nature to induce their 
Lordships to act on their authority, after the opinion they have themselves 
formed of the evidence. The Judges evidently felt great hesitation in coining to 
;? a, conclusion in the plaintiff's favor, and their reasons for it are not altogether 
' factory. The Civil Judge appears to have based his decision upon the ordinary 
! | pr#uM|)tion of Hindoo law applicable to a joint family. lie says the presumption 
■; : that property is ancestral and not self-acquired, — is joint and not 

This, no doubt, is the ordinary presumption; but the Judge does not 
Lordships to have given sufficient weight to the circumstances of 
this wlueh rebutted the ordinary presumption. If the Judge had not 

aeteaxij^fe^^g^^airaptioxi, it is plain that the evidence taken alone would have 
been JP^ 0D > to have ^ to the conclusion 'at wMoh 
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Then the- judgment of the Commissioner sustaining that of the Civfl Judge is 
also placed on infirm ground. It will be sufficient to read the concluding para- 
graph, “ The case is not a very satisfactory one, and I clo not think Earn Dyal 
and Kashee Earn were joint at the death of the former, but there is fair proof that 
they were joint within limitation, and no separation is alleged. I therefore decline 
to interfere with the finding of the Lower Court, and dismiss the appeal, with 
costs,” If this judgment is taken literally, it negatives the issue which was raised 
in the case; but what the Commissioner evidently means is, that there being, as 
he thinks, fair proof that the family were joint at the time of the proceedings 
respecting the entry in the khewat to which reference has been made, there was 
no subsequent evidence of separation. Well, if it could be taken as an ascertained 
fact that the family were joint at that time, there might not be sufficient evidence 
to show a subsequent separation; but, when the proof comes to be analysed, the 
error of the Commissioners judgment seems to be in assuming that fact as a safe 
point of departure upon which he might decide the case. 

The subsequent judgments of the Commissioner and of the Judicial Com- 
missioner merely turn upon the question of the right to appeal to Her Majesty,— *- 
a question which lias become immaterial in consequence of the special leave which 
has been obtained. 

On the whole, therefore, their Lordships will humbly advise Her Majesty to 
reverse the judgments of the Courts below, and to direct that the suit be dismissed, 
with costs in all the Courts below; and the appellants will have the costs of this 
appeal. 


The 1 Dili January 187<S. 

Present: 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


Comprouvim — J leme Profits — Interest — Ad XXXII of 3830. 


On Appeal from the High Court at Calc alia. 


Hurropersaud Hoy Chowdhry and another 
rersus 

Sharnapersaud Roy Chowdhry and others. 



Held in this ease that, the right to mesne proths.uecoi'iiiiig to a stipulation in a deed of compromise, 
ran from, a former decree affirming the compromise, and not from a subsequent decree which simply 
affirmed, with an explanation, the former decree. 

As to interest on wash at, referring to the proviso at the end of Act XXXII of 1839, and to the 
resolution come to by the Sudder Court in i sftO (as showing the present state of the law and practice), 
r that it may be awarded a.s of course from date of suit (special reasons being assigned in the decree for 
awarding interest from an earlier or a later date than of suit), and finding that this resolution had been 
to a great, degree affied open in subsequent ea-er whilst there had. been subsequent eases in which interest 
had been given from a dab', prior to the institution of a suit, their Lordships declared themselves far 
from thinking that such case?, had been wrongly decided ; but, having regard -to the <drcu instances of 
this case, and the very great delay (not thoroughly explained) in the projection of this appeal, awarded 
interest upon mesne, profits from the coimneneement of suit to the date of decree. 


Mr, Ihiijvu' fm* Appellant. 

Mr, I.eiJlt , (Jfband Me. Sue I tar for RtrpunJcnt* 
ftir Robert Collier delivered judgment an follows 

The transaction out of which this suit arose occurred nearly half a century 
ago, and, from if has flowed a continuous stream of litigation, not in* all respects 
« creditable to the earlier tribunals of India, down to the present day, A history 
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of that litigation, given shortly and clearly, will he found in a report, in the eighth 
volume of Moore’s Indian Appeals, of a judgment of this Committee, which was 
delivered on the occasion to he hereafter mentioned.* Their Lordships deem it 
enough to refer to that case without recapitulating the history, inasmuch as the 
facts necessary to the determination of the points now before them need no very 
lengthened »sia temen t. 

Two brothers, Doorgapersaud Chowdhry and *Farapersaud Chowdhry, of 
whom l)ooi 'ga was the elder, entered into an agreement of compromise for the 
purpose of settling disputes then pending between them on the 4th April 1829. 
That agreement of compromise may he sufficiently described for the present 
purpose as one whereby in substance the elder brother took ten- sixteenths of the 
ancestral property, and the younger brother six-sixteenths. Tara, the younger 
brother, disputed this compromise upon various grounds; but it was affirmed by 
the Court, which was then called the Provincial Court, on the 2nd September 
3829, Tara appealed from that decision to the Court of Sudder Dewanny 
Adawlut, and the Court of Sudder Dewanny Adawlut affirmed the decision of the 
Provincial Court and directed possession to be given to Tara of his portion of the 
property. Tara accepted this decision and endeavored to obtain his rights under 
it, and his first step for that purpose was to apply to Mr. Ross, one of the J udges 
of the Court of Stickler Dewanny Adawlut, who, in concurrence with Mr. Walpole, 
each sitting alone, had given the judgment affirming the decree of the Provincial 
Court, to order wasilat to be given him. The decree had only decreed possession. 
The application was made under a circular order, which empowered the Court in 
such cases to award wasilat to bo recovered by proceedings in execution; and it 
claimed wasilat from the date of the decision of the Provincial Court. Mr. Ross 


so far complied with this request as to order wasilat, not from the date when it 
was claimed, but from the 4th July 1882, the date at which the decision of the 
Sudcler Dewanny Adawlut Court had been given. 

The history of the litigation during the next twenty years may be thus 
summarised. Tara pursued every legal means in his power to obtain his rights 
under that .decree; that is to say, to obtain possession of the property and "wasilat 
or the mesne profits fur the period during which possession of it had been with- 
held. The elder brother Doorga endeavored to defeat his claims by a variety of 
excuses and pretences, all of which have been found to he false. Tara succeeded 
in obtaining from time to time possession of certain portions of the property, but 
he never appears to have succeeded in obtaining any wasilat. It may be enough, 
however, to pass on to the year 1858, when Tara obtained an order from Mr. Money 
for a sum of Es. 40,000 wasilat, and a considerable amount of interest, Doorga 
appealed against that order on the ground, which he appears to have raised then 
for the first time, that Mr. Ross, who made the original order in respect of the 
wasilat in 1832, had acted without jurisdiction, inasmuch as he could not make 
the order without the concurrence of his colleague Mr. Walpole, and the Court of 
Sudder Dewanny Adawlut gave effect to the objection. So that the Court of 
judder Dewanny Adawlut in effect ruled that all the litigation which had gone 
; y;| ^ 0r twenty years was absolutely fruitless, 

Under those circumstances Tara instituted the present suit in December 1853, 

• ^ doorga have long since died, anal this appeal is now prosecuted and 

, 1 . on behalf of their representatives. 

, 1 : came on to be heard before the Principal Sudder Ameen of the day, 

’ ■ ^ ie Statute of Limitations was a bar to the claim of Tara to 

, ■ than twelve years before the commencement of the suit. But for 


years he gave him wasilat, calculated upon the footing of certain 

, whioJl were rvnt to bur t.lm toi.ifF TthA ntoto'f.iff’ f>nn torn rl/w? 


that PI 


which were put in by the plaintiff* The plaintiff contended 
* ^y&il himself of those husfcabood papers on. this ground t 

•*: #70} see also 3 W. K. P, 6. 11 J. Sattu.»,.,OrBi'01i -r' > 
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lie said, ec The hustabood is my rent-roll of a certain portion of lands which have 
been made over to me by my brother* This is some evidence in the absence of 
contradictory evidence of what the rent was before it was handed over, and 
therefore of the wasilat or mesne profits to which I am entitled.” These hustabood 
papers had been received in the abortive proceedings which have been referred to, 
and were received in this case by the Principal Sudder Ameen. There were 
cross appeals from this judgement, and the case came before the Sudder Dewanny 
Adawlut in the year 1857, whereupon that Court reversed the decision of the 
Principal Sudder Ameen, bolding that the Statute of Limitations was not a bar 
to any portion of the claim, and remanded the case to be retried ab initio , as they 
expressed it. This judgment of the Sudder Dewanny Adawlut was on appeal 
affirmed by this Board in the judgment before referred to ; their Lordships holding 
that the Statute of Limitations did not apply to Tara’s demand, because he had 
instituted bond fide, though ineffectual, proceedings for the purpose of obtaining 
Ms rights, — not, as they expressed it, under the agreement alone, but under the 
judgment enforcing it* 

The case was then tried on the remand by another Principal Sudder Ameen. 
He found that the plaintiff* was entitled to wasilat from the date of the first 
judicial decision, in September 1820, of the Provincial Court On the question of 
the amount of wasilat he rejected the hustabood papers, and valued the land at one 
rupee per beegah. With reference to the question of interest, he decreed interest 
to the plaintiff from the date of the decree, holding that the claim of wasilat must 
be considered as then for the first time settled and liquidated. 

^ From that decree there was an appeal to the High Court, which varied the 
decision of the Principal Sudder Ameen as to the time from which the right of 
the plaintiff to wasilat commenced, decreeing that it commenced not from the 
decision of the Provincial Court in 1829, but from the decision of the Sudder 
Dewanny Adawlut Court in 1832; they affirmed the decree iri other respects. 
From that judgment of the High Court the present appeal is preferred. 

The questions now before their Lordships are— first, from what time the right 
to wasilat commenced; secondly, what should be the amount of wasilat; and, 
thirdly, what the amount of interest, if any, upon the wasilat. Upon the first 
question it is desirable to look to the terms of the two judgments that have been 
referred to* The first judgment affirming the compromise is to be found recited 
(it is nowhere found separately) in the judgment of the Court of Sudder Dewanny 
Adawlut in these terms : “ It is ordered that the deed of compromise and release 
be admitted, that the case be struck off the file of this Court, and that the parties 
conform to these stipulations. The Court on becoming acquainted with it shall 
enforce the observance of the same on the refusing party. 

Now, one of the stipulations was that Doorga, the elder brother, who was in 
possession of the property, should relinquish to liis younger brother six six- 
teenths. It therefore appears to their Lordships that tins direction to conform to 
these stipulations is a direction, though possibly an informal one, that Tara should 
be put in possession of that property. This decision was confirmed in these, terms 
by the Court of Sudder Dewanny Adawlut: “Therefore, in concurrence with the 
aforesaid gentleman that is the Judge of the previous Court — “ Ordered, that 
the appeal preferred by the appellant be dismissed, and that the decision passed 
in the Provincial. Court of Appeal, dated the 2nd Beptemfaer 1829, be affirmed; 
that should the appellant, agreeably to the deeds of compromise, not have received 
possession of his share, he be put in possession of the same on the execution of 
the decree.” If appears to their Lordships that this decree of the Sudder Dewanny 
Adawlut must not he taken as establishing for the first time any new right of 
either of these parties, but as simply affirming, with an explanation, for it is 
nothing more, the former decree. The rights of the parties, therefore, depend 
upon the former decree, and it is the former decree which is effective, and which 
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bad to be executed. It appears to their Lordships, therefore, that Doorga after 
the first decree, receiving, as he did, all the rents and profits of the property, 
received the rent of six sixteenths of it for the use of his brother, and that he is 
hound to account to his brother for those rents and profits. They, therefore, agree 
■with the view taken by the Principal Suclder Ameen upon this question, and 
disagree with that taken by the High Court. 

The second question is as to the amount of wasTlat. It has been contended 
that the Principal Sudder Ameen was hound to accept those hustabood papers as 
fixing the rate of wasilat, which undoubtedly was a good deal higher than the 
rate which he allowed. He was bound to do so, it is said, because they had been 
accepted by the previous Sudder Ameen, and by the Courts in former proceedings. 
But their Lordships do not concur in this view. It may be well here to read the 
terms in which the judgment of the Court remanding the case is couched. "As 
this judgment reopens the question of wasilat from the date of the deeds of adjust- 
ment, the whole evidence on that matter will require reconsideration. We there- 
fore remand the ease, that the whole question of wasilat may he taken up and 
considered ah initio ” 


if 



3 


If the Court had expressed themselves satisfied with the award of wasilat 
within the last twelve years, and only directed an enquiry as to the additional 
wasilat accruing before that time, they might have so expressed themselves, but 
their Lordships think it probable that they expressed themselves as they have 
because there was a cross appeal, in which the validity of these hustabood papers 
would have been disputed, abstaining from giving judgment upon that question, 
and remitting the whole matter to the Principal Suclder Ameen. The Principal 
Suclder Ameen expressed himself as dissatisfied with those hustabood papers, which 
appear to have been put in, but of which, as far as it appears, there does not seem 
to have been any proof given to him, although some proof seems to have been 
given of them on former occasions. He describes them as concocted at home by 
the plaintiff, and questions their genuineness chiefly on the ground that they give 
an annual value to the property greater than that which it bore at the time of 
his judgment; the value of land having notoriously very much increased since the 
wasilat claimed had accrued. He also observes that he directed, for the benefit 
of the plaintiff, an enquiry before an Ameen as to the value, which the plaintiff 
declined. Linder these circumstances he forms, undoubtedly, a somewhat rough 
estimate of the annual value of the property as one rupee per beegah. It may be 
that,, under the circumstances, the Principal Sudder Ameen might have been 
justified in accepting and acting upon these hustabood papers, but it is quite 
another question whether their Lordships are to say that he was bound to act 
upon them. It appears to their Lordships that this is a decision upon questions 
of fact, namely, the genuineness of these hustabood papers, and the actual value of 
the land, and that decision having been affirmed by the High Court, they see no 
sufficient reason to take this case out of the ordinary rule, whereby they affirm a 
decision on a question of fact come to by two Courts. 


The remaining question is that of interest. And here it may be as well to 
prefer to the terms of the Statute, Act XXXII of 1839, very much in accordance 
■■ -frith the Statute of 3 & 4 William IV. in this country, which has given rise to a 
number of decisions, all of which are not easily reconcilable. The words of 
pllte-Section are t " It is therefore hereby enacted that upon all debts or sums certain, 
at a certain time or otherwise, the Court before which such debts or sums 
re covered may, if it shall think fit, allow interest to the creditor at a rate 
' the current rate of interest from the time when such debts or sums 

payable, if such debts or sums be payable by virtue of some written 
time, or if payable otherwise, then from the time when 
; h&ve been made in writing, so as such! dexnand;sKal| : ' give 


wiU be claimed from the date qL such demand 
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until the term of payment” If the Statute had stopped here it might be that the 
Principal Sadder Ameen and the Court wore right in saying that there was no 
actual ascertained or liquidated demand until the wasilat was determined by the 
decree. But these words follow: “ Provided that interest shall be) payable in all 
cases in which it is now payable by law.” And that refers their Lordships to the 
state of the law and the practice in India independently of the Statute, They 
have taken some pains to ascertain what that law and practice has been, and have 
been referred to a number of cases upon the subject. It may be enough now to 
quote a case, which is to be found reported in Carrau’s cases in the Presidency 
Sudder Court of the date of 1850, where certain resolutions were come to at a 
sitting of all the J udges of the Court, and among those resolutions was this : 
u Interest on mesne profits may be awarded as of course from date of suit in a 
decree ; when, however, interest is awarded from an earlier or from a later date 
than of suit, special reasons should be assigned in the decree.” Their Lordships 
find that this resolution has been, to a great degree, acted upon in subsequent 
eases ; indeed there have been subsequent cases in which interest has been given 
at a date prior to the institution of a suit, and their Lordships are far from saying 
that such cases have been wrongly decided. But having regard to the circum- 
stances of this case, and among them may be stated the very great delay, which 
has not been thoroughly explained, in the prosecution of this appeal, their Lord- 
ships think it enough that the plaintiff should have a decree for interest upon the 
mesne profits decreed to be calculated from the commencement of the suits up to 
the date of the decree. The decree will carry interest on the whole amount decreed 
from its date, at the usual rate of 12 per cent. 

They will therefore humbly advise Her Majesty that the decree of the High 
Court be reversed, that the decree of the Principal Sudder Ameen be affirmed as 
to the amount decreed to the plaintiff for mesne profits, and reversed as to the 
residue, and that it be ordered that the defendant pay to the plaintiff interest on 
the amount decreed for mesne profits at the rate of (5 per cent, per annum, to be 
calculated from the date of the commencement of the suit to the date of the decree 
of the 18th February 1SG1, and that the costs in the first Court be ascertained 
and be paid by the parties respectively in proportion to the amount to be decreed 
and disallowed by the decree so to be amended, and that the defendant do pay 
interest at the rate of 12 per cent, per annum upon the total amount to be decreed 
by the decree so to be amended as aforesaid, from the date of the decree of the 
18th February 18G1 to the date of realization; that the costs of the appeal in the 
High Court be assessed and ordered to be paid by the parties to that appeal 
respectively in proportion to the amounts to be decreed and disallowed by the 
decree to be amended as aforesaid. And it will be ordered that the respondents 
do pay the costs of this appeal. 


The 5th February 1878. 

Present ; 

Bit James W. Colvile, Bir Barnes Peacock, Sir Montague E. Smith, and 
Sir Robert P. Collier. 

Hindoo haw of Succession— Benares Schoal~l)avghtm*8 (Barren or Childless 
Widows)— Adoption (of other than Brother's Son) — Q-wod fieri non debuit 
fmtwn valeh 

' \ On Appeal from the High Court at Calevttu, ^ , \ f 
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Sri mat! lima Deyi 
versus 

Gokoolanund Das Mahapatra. 

Their Lordships seemed to think that, according to the law of the Benares School, no preference is 
given to a daughter who has, or is likely to have, male issue, over a daughter who is barren or a 
childless widow. 

According to the same law, the omission to adopt a brother’s son does not invalidate an adoption 
otherwise regularly made, so as to destroy the civil status* of the person thus adopted even after years 
of recognition. 

The maxim, “ Quod fieri non debuit factum valet,” though not recognized by other Schools in the 
same degree as in Bengal, is not applicable to Bengal only. 

Mr. Leith , Q. C and Mr. Doyne for Appellant. ^ 

Mr. C . W. Arathoon for Respondent. 


Sir James Colvile gave judgment as follows : — 

The general question raised by this appeal is who was entitled to succeed to 
the estate of one Hullodhur Das Mahapatra, an Oorya Brahman, who died in 
December 1870. He left by his wife Jumoona, who predeceased him some four 
years before that date, two daughters — U ma Deyi, the plaintiff in the cause, and 
Parbutti Deyi. Both had been married, but Uma Deyi was a childless widow, 
dependent upon and living with her father at the time of his death, whilst 
Parbutti was and is living with her husband, a man of some substance, by whom 
she had had children, still living. He also left the defendant, Gokoolanund Das, 
who claimed to be his son by adoption. 

In January 1871, the last-named person applied to the Judge of Cuttack for 
a certificate under Act XXVII of 1860. His claim was resisted by Parbutti, who 
disputed the adoption, and also by liurrihur Persad Das, the great-nephew of 
the deceased. The Judge held that the latter had no locus standi as an objector; 
and as between Parbutti and Gokoolanuml, decided that the latter had primd 
facie established his title as the adopted son of the deceased, and granted the 
certificate to him. 

Uma Deyi was no party to this proceeding, of which the effect was at most 
to confirm or put Gokoolanund in the possession of the property as the heir of 
Hiillodhur, until displaced by a decree in a regular suit. 

In June 1872, Uma Deyi instituted the present suit against Gokoolanund 
and Parbutti, seeking, as between herself and the latter, to be declared the pre- 
ferential heir of their father, and, impugning the adoption of the former, to recover 
the estate from him. The questions raised in the cause are determinable by the 
law of the Benares School. 


That law, in so far as it supports the claim of the plaintiff to succeed to her 
father’s estate in default of a sorx, natural or adopted, is thus laid down by Sir 
William Maenaghten. (“ Principles and Precedents of Hindoo Law,” p. 22.) After 
stating the rule of the Bengal School, he says, li But there is a difference in the 
law as it obtains in Benares on this point, that school holding that a maiden is in 
the first instance entitled to the property ; failing her, that the succession devolves 
on the married daughters who are indigent, to the exclusion of the wealthy 
; daughters ; that in default of indigent daughters, the wealthy daughters are com- 

S :o inherit; but no preference k given to a daughter who has, or is Lilcely to 
ah, issue, over a daughter who is barren or a childless widow . Nothing 
Id to their Lordships at the bar induces them to think that this is an 
; '9f^^#,;ftposition of the law, Mr. Arathoon, indeed, in support of his contention 
had lost whatever right to inherit her father’s estate she would 
P oasesseci reason of her being a childless widow, I’elied upon 
<f Smniti CSbandrika” (chap. xi. s. 21 pars. 21j ; and 
of that treatise adopts . and affirms the^rtdOi %Uthe 


author of^ ^ adopts . the 
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these it is sufficient to observe that, according to Mr. Colebrooke and other high 
authorities, the " Smruti Chandrika ” contains only an authoritative exposition erf 
the law as it prevails in the south of India, and consequently that the passages in 
question are of no weight when set against the propositions which Sir “William 
Macnaghten has deduced from the text of the Mitaeshara and other authorities 
recognized by the Benares School. That the plaintiff, as compared with her 
sister, is an indigent, or, in the words of the Mitaeshara, i£ an unprovided 
daughter,” seems to be clear. Their Lordships, therefore, though in the view 
which they take of the other issues it is not necessary to affirm her title as against 
her sister conclusively, will assume that she has shown a sufficient title to maintain 
this suit against the defendant Gokoolanund, and to put him to proof of his 
alleged adoption. 

Two distinct issues have been raised touching this adoption : — 1. Whether it 
was ever made in fact ; 2, whether, if so made, it is good in law. And as to the 
first issue it is to be remarked that the plaintiff has not been content to rely on 
an} 7 deficiency in the proof of the defendant’s case. She has set up, and under- 
taken to prove, a substantive case of her own. 

The case of the defendant is, that he was by birth the second son of Nath 
Das, a distant kinsman of Hullodhur Das; that at a very tender age he was taken 
into the house of Hullodhur with a view to his being adopted; that when about 
five years old, and in the year 1837, he -was formally given by his natural, and 
received by his adoptive father, in adoption with the requisite ceremonies ; that 
he was brought up and educated by Hullodhur as his adopted son, receiving from, 
him at the proper age the investiture of the Bralmunieal thread, and being on a 
subsequent occasion given in marriage by him ; that after he reached man’s estate 
he continued to he recognized in the family as the adopted son, and took part in 
the management of its affairs ; and that in the character of adopted son he per- 
formed the funeral ceremonies of Jumoona, and afterwards of Hullodhur himself 

On the other hand, the case of the plaintiff is that the defendant is not the 
son of Nath Das, that he was by birth a Kanouj “Brahman, or other native of the 
North-Western Provinces ; that when young lie was brought by other pilgrims to 
Juggunnath, and left at first in a sort of hospice attached to the temple which 
belonged to the elder brother of Hullodhur; that he afterwards lived in the house 
of one Him, who is stated to have been a concubine of Hullodhur; that he was 
never on terms of com mentality with. Hullodhur ; that he never was, and, being 
the son of an unknown father, never could have been adopted by Hullodhur ; that 
it was only as a gomashta or dewan that he ever took part in the management of 
Hullodhur s affairs ; that Hullodhur, some years after the alleged adoption, really 
adopted one Badakrishna, a son of one Bliika Das, who subsequently died ; and 
that Hullodhuris funeral rites were performed by the plaintiff and the persons 
authorized by her to do the acts which a female cannot herself do. 

Their Lordships might feel it difficult to pronounce with confidence for them- 
selves which of these conflicting statements, supported as each is by the testimony 
of numerous witnesses, and in a greater or less degree by documentary evidence, 
is true. And their difficulty would be greatly increased if one of the Indian 
Courts had broadly affirmed the truth of the plaintiff’s statement, whilst the other 
Court had pronounced in favor of the defendant. But that is not the way in 
which the case comes before them. The Subordinate Judge, though he decided 
against the feet of the adoption, did not affirm that the original da! us and subse- 
quent history of the defendant wore what the plaintiffs witnesses represented 
them to have been ; ho did not find that Kadakriahna (as to whose adoption the 
evidence is of the most loose and, general character) was ever adopted by Hullod- 
hur ; he did not find that the plaintiff, and not the defendant, performed the 
funeral rites of Hullodhur. If cannot therefore be said that the Judge before 
whom they were examined has pronounced the plaintiffs witnesses to be worthy. 
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and the defendant’s witnesses to be unworthy, of credit. On the contrary (giving 
perhaps, a little more weight to some supposed admissions by two of the plaintiffs 
witnesses than their words warrant), he expressed his belief “ that the defendant 
Gokoolanund had for years lived with, and been brought up, and treated as a son, 
and married by Hullodhur.” He held “ it also to be clear from the evidence 
tendered for the defence that the defendant had frequently been acknowledged 
by others as the adopted son of Hullodhur, and was even so styled by Hullodhur 
himself in a written statement filed by him in an Act 1Y of 1840 case before 
the Magistrate of Balasore. We have therefore the Judge of First Instance 
affirming, contrary to the general evidence on the part of the plaintiff) facts most 
material to the defendant’s case, and the genuineness of the documentary evidence 
produced in support of it. His finding against the fact of adoption proceeds upon 
the improbability that in 1837 Hullodhur, who might reasonably hope to be^et, 
would adopt a son ; upon the discrepancy between certain of the defendant’s 
witnesses as to the presence of Nath JDas at the ceremony ; and upon the insuffi- 
ciency of proof that all the requisite ceremonies were performed. 

^ In this state of things their Lordships, at the close of the appellant’s case, 
intimated that they could not see their way to a reversal of the very clear finding 
in favor of the fact of adoption to which the High Court upon a review of the 
whole ^ evidence had come. Their Lordships conceive that the High Court was 
giving credit to the defendant’s witnesses rather than to those of the 
plaintiff, who have deposed to a case which appears to be in many respects a false 
one. Their evidence is strongly corroborated, as the Subordinate Judge himself 
admits, by the documents to which he has given credit; and it seems to their Lord- 
snips to prove, as found by the High Court, the performance of the requisite 
ceremonies with as much certainty as can be expected some thirty years or more 
alter the event. 


# Against a case so proved, tb oprlmd facie improbability of the adoption on 
which the Subordinate Judge so strongly relies cannot, in their Lordships’ opinion 
weigh very heavily. It must be recollected that if is met not merely by the 
story of the inference drawn by a pundit from the horoscopes of the" husband 
and wife (a circumstance which, if it really occurred, might have had considerable 
force upon superstitious minds), but also by the fact that Hullodhur and Jumoona 
had lived together as man and wife for a good many years before the final 
adoption without having issue. 

,, Jhefi Lordships must, therefore, deal with this case on the assumption that 
the fact of the defendant’s adoption has been established. 

The question whether such art adoption is valid in law is of greater difficulty 
and, being one of general application, of far greater moment. It was in order to 
consider more folly the authorities cited upon this point that their Lordships 
reserved their judgment. 1 

The objection to the adoption is that it was one of a very distant relation 
not even, within tne class of Hullodhur’s sapindas, made in violation of the 
: , preferential right of Denobundhoo, the only son of Juggunnath, who was 
j-' : Hullodhur s brother by the whole blood, to be adopted. 

• P la ^iff relies mainly upon certain texts of the Dattaka Mimansa, and 
a ^ a Chaildrika > 0 w ucil tlj0 forraCT is considered by the Benares School 

ay . thori , tat . ive treatise on the subject of adoption. 

‘W® c ^ ie % insisted upon are the 28th, the 29th, the 30th, the 31st and 
: ' Pv ai T a ? h f t of fl' e , second 860151011 of the Dattaka Mimansa and. 

of Chandrika^’ ^8th paragraphs of the first Section 

+h d^f^^ Sar5, t ? ] . set ,, out t]ies . e afc length, because it may be eoncededthafc . 

• that a Hindoo wishing to adopt a son sfe^ll adopt ; the 

’ ; A p^roun be in existence and capafite ofi&d option, 
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in preference to any other person ; and qualify the otherwise fatal objection to the 
adoption of an only son of the natural father, by saying that, in the case of a 
brother’s son, he should, nevertheless, be adopted in preference to any other 
person as a I) vy amushay ana, or son of two fathers. 

The grave question, however, that arises in this case is whether the injunc- 
tions just referred to are merely binding upon the consciences of pious Hindoos as 
defining what they ought to*do, or so imperative as to have the force of law, the 
violation whereof should be held in a Court of Justice to invalidate an adoption 
which has otherwise been regularly made. 

Before considering this question, their Lordships think it right to observe 
that the two propositions just stated, or at least the last of them, may well be 
qualified by the incontestable fact that Hullodhur was separate in estate from his 
brother Juggunnath. The whole of the law supposed to affirm the necessity of 
adopting a brother’s son seems to have been deduced by the ancient commentators, 
with what logical sequence it is unnecessary to consider, from a test of Menu* 
which says : — “ If one among brothers of the whole blood be possessed of male 
issue, Menu pronounces that they all arc fathers of the same by means of that son.” 
The direct consequence of this might well be that in an undivided family (the 
normal state of a Hindoo family) the nephew, without further act of affiliation, 
•would effectually perform the funeral obsequies of his unde, whose share in the 
■joint family property, in the absence of male issue, would pass to his coparceners 
by survivorship. But in the case of a separated Hindoo, the right of performing 
his obsequies, with the consequent right of succession, is in the absence of male 
issue in his widow, or, failing her, in his daughter and daughter’s issue. Again, 
to constitute a Dvyamushyana there must be a special agreement between the 
two fathers to that effect; or the relation must result from some of the other 
circumstances indicated by Sir William Maenaghten at p. 71 of his " Principles 
and Precedents.” And he there states the consequences to be different from those 
of an ordinary adoption, inasmuch as the children of the adopted sons would 
revert to their natural family. Hence the adoptive father fails by such an adoption 
to perpetuate his own line of male succession,- — a circumstance which renders the 
consent of divided brothers to such an adoption the more improbable. In the 
present case there is nothing to show, ami it is unreasonable to presume, that 
Hullodhur would have been content to receive, or Juggunnath ■would have been 
•willing to give, the only son of the latter in adoption. And the presence of the 
name of the latter on some of the documents which describe the defendant as the 
adopted son of Hullodhur, is some evidence that Juggunnath recognized that 
adoption as valid. Moreover, for aught that appears in the cause, Denobundhoo 
may at the date of the adoption have become from age, marriage, or other like 
objection, incapable of being adopted by his uncle. 

'Reverting, however, to the general question whether the omission to adopt a 
brothers son is an objection which at law invalidates an adoption otherwise 
regularly made, and so destroys the civil akdm of the person thus adopted, oven 
after, as in this instance, years of recognition, their Lordships have to observe in 
the first place, that they have been referred to no ease in which a Court of. Justice 
has so decided. The nearest authority of the kind is that of Oonum Dibit v. 
Kmthia Sltyh. *) S. IX A. (Select Reports) p. 141, Unit ease arose in a district 
governed by the Milhifa law. The plaintiff claimed, under an adoption by Ms 
maternal grandfather, not in the D&itaka, but in the Kritrhna form, which is 
recognized by the Mithila law, to dispossess the nephew and heir of that grand- 
father from the share of the latter in a joint family estate. Various objections, 
besides the one in question, were taken to the adoption ; the case, after the 
fashion of those days, went from one Judge of the Sudder Court to another, who 
consulted different pundits and came to conflicting decisions, but ultimately the 
spit was dismissed. The marginal note- no doubt says, “ According to the Hindoo 
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while a brothers son exists, the adoption of any other individual as a son, 
either in the Dattaka or Kritrima form of adoption, is illegal.” But the force of 
this note is very much weakened by the fact that Sir William Macnaghten, who, 
being the editor of the Reports, was probably the author of it, afterwards, and 
with a full recollection of the case, wrote the passage which will be presently 
cited. The decision itself was merely on an alleged adoption in the Kritrima 
form, which, in its inception and consequences, is very distinguishable from one in 
which the natural father parts with his son in the full faith that he will be 
effectually and for all purposes received into his new family, and acquire therein 
the rights which he absolutely loses in his own. The son adopted in the 
Kritrima form retains his rights of inheritance in his original and natural family. 

The general question seems to have been considered by Sir Thomas Strange, 
Mr. Colebrooke, and other text writers of eminence. 

Sir Thomas Strange, after recapitulating the rules which ought to guide the 
discretion of the adopter, including the authorities on which the plaintiff 1 relies, 
gays : — u But the result of all the authorities upon this point is, that the selection 
is finally a matter of conscience and discretion with the adopter, not of absolute 
prescription, rendering invalid an adoption of one not being precisely him who 
upon spiritual considerations ought to have been preferred.” And by his refer- 
ences to the cases collected in the second volume he shows that Mr. Colebrooke, 


and, more strongly, Mr. Ellis, were of this opinion. 

Again, Sir William Macnaghten, just after referring to the case of Ooman 
Dutt, deals with the question thus : — “ It would appear, however, that according 
to the law of Bengal and elsewhere where the doctrine of the Dattaka Chandrika 
is chiefly followed, and where the doctrine of ‘ factum valet 5 exists, a brothers 
son rnay be superseded in favor of a stranger; and even in Benares, and in the 
places where the Mimansa principally obtains, and where a prohibitory rule has 
in most instances the effect of law, so as to invalidate an act done in contravention 
thereto, the adoption of a brothers soil or other near relative is not essential, and 
the validity of an adoption actually made does not rest on the rigid observance 
of that rule of selection, the choice of him to be adopted being a matter of 
discretion. It may be held, then, that the injunction to adopt one’s own sapinda 
(a brother’s son is the first), and failing them to adopt out of one’s own gotra, is 
not essential so as to invalidate the adoption in the event of a departure from the 


rule.” (Prim and Prae. of Hindoo Law, p. 08.) 

It may be further observed that even Mr. Sutherland, in his “ Synopsis M 
(see Stokes’ Codes, p. 650), says: — “But though N audita Pandita extends this 
principle (■ i.e that proximity of kindred ought to determine the choice of an 
adopted son) with elaborate minuteness, it cannot be regarded as a rigid maxim of 
law vitiating the adoption of a remote when a near kinsman, or of a stranger, 
when a relative, may exist. The right, however, of a whole brother's son to be 
adopted in preference to any other person, where no legal impediment may obtain, 
: seems to be generally admitted, and may be regarded as a received rule of law.” 
b , It is not easy to see upon what grounds the distinction here taken rests. If what 
. ? r 4he Dattaka Mimansa enjoins is to be taken as imperative, and having the force 

« ie language of the 74th Article of the second Section, which deals with 
' of selection where there is no brother’s son, seems to be hardly less 
^ than that of the Articles which affirm the preferential right of the 

|at.prged at the Bar that the maxim “ Quod fieri non dehuit factum valet,” 
by the Bengal School, is not recognized by other schools, and 
of Benares* That it is not recognized by those schools in' the 
same ||| is undoubtedly true. But that it receives no application 

■ , except!' # proposition which .is contradicted ‘-not; only 

passage ft mu Su William Maonagbtei’a work, hut by decided Oases. 


' passage^already cite 





( 505 ) 

The High Court of Madras in Chiuna Gaiuular v. Kamam Gaundar } 1 High 
Court Rep., p. 54, and the High Court of Bombay, in a ease reported in 4 Bombay 
H. 0. R. A. C. 191, acted upon it; and that upon the question of the adoption of 
an only son of his natural father, on which the High Court of Calcutta, 10 W, R. 
347, has refused to give effect to it, considering that particular prohibition to be 
imperative. 

Their Lordships feel tliht it would be highly objectionable on any hut the 
strongest grounds to subject the natives of India in this matter to a rule more 
stringent than that enunciated by such text writers as Sir William Macnaghten 
and Sir Thomas Strange. Their treatises have long been treated as of high 
authority by the Courts of India, and to overrule the propositions in question 
might disturb many titles. 

Upon a careful review of the authorities, their Lordships cannot find any 
which would constrain them to invalidate the adoption of the defendant, even if 
it were more clearly proved than it is that Hullodhur Das could have adopted 
Denobundhoo, the only son of his brother. They will, therefore, humbly advise 
Her Majesty to affirm the judgment of the High Court and to dismiss tins appeal 
with costs. 


The f>th February LS7H. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Hindoo \\ Idow — Maintenance — Practice {Pricy C Council). 

On Appeal from the High Court at Calcutta . 

« y ,, ' 

Sreemutty Nitfcokissoree Dossee ' * / 

vevHtu % 

Jogendro Nauth Muilick. 

Their Lordships expressed their extreme reluctance to interfere with decision of the Court 
below upon a question of maintenance to which a Hindoo widow is entitled, in deciding which they 
thought that regard should always he had io the value of the estate, as well as to the position and 
datm of the deceased husband and of the widow. 

In this case, however, their Lordships raised the maintenance, because there was a departure by 
the Lower Court from the strict principles which ought alone to have guided it, inasmuch as it. allowed 
as low a maintenance as possible as a kind of punishment to the widow for having groundlessly resisted 
the claim of her late husband’s adopted son. 

Mr. Leith , Q.C., Mr. Boyne , and Mr. Woodrqfe for Appellant, 

31 r. Cowie 9 Q.G. } Mr. Graham , and Mr. Mayne for Respondent, 

Sir Montague Smith gave judgment as follows 

This is an appeal from a judgment of the High Court of Bengal sitting in its 
ordinary original jurisdiction. The action is brought by Jogendro Nauth Muilick, 
claiming to be the adopted son of Ohoytun Chum Muilick; and the defendant in 
the suit (the appellant) is Nittokissoree Dossee, the widow 7 of Ohoytun Chum, 
and his heir in default of his leaving a natural or adopted son. The principal 
question in the suit was whether the plaintiff had been adopted by Ohoytun 
Chum or not. A great deal of evidence was gone into upon both sides upon the 
issue so raised. It is unnecessary for their Lordships to advert to that evidence, 
inasmuch as the learned Counsel for the appellant, upon his opening at their 
Lordships' bar, expressed Ms inability to overturn the judgment on that issue by 
‘ any argument that he could raise before us upon the evidence, Their Lordships 
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tlilnk that in taking that course he exercised a wise discretion, and in no way 
injured the interests of his client. They have read the judgment of the High 
Court, and it appears to them that the ease was very carefully tried. The judg- 
ment contains a lucid and elaborate analysis of the evidence, and assuming that 
analysis to he accurate their Lordships can have no doubt that the Court arrived 
at a sound conclusion in declaring that the adoption had taken place. 

Another question arises, however, in the suit, namely, the maintenance to 
which the defendant is entitled as a widow, upon the assumption that the plaintiff 
was the adopted son of her husband. Their Lordships would be extremely 
reluctant to interfere with the decision of the Court below upon a question of 
maintenance, and they would hesitate very much to clo so unless there were some 
special circumstances in the case which indicated that there had been a miscarriage 
in the way in which the maintenance had been arrived at. It appears to have 
been the usual course, when there was a Master attached to the Court, for the 
Court to refer to the Master the question of maintenance, and to consider the 
proper amount upon hearing the report. In this case the Court did not apparently 
make any separate enquiry with regard to the maintenance, hut acted upon the 
facts as they appeared in evidence before them, upon the general case. An 
ordinary form ol reference appears to Lave been this : “ Refer it to the Master to 
settle the amount, regard being had to the Value of the estate.” Their Lordships 
think that another element to be considered is the position and status of the 
deceased husband and of the widow. The main subject of enquiry would be the 
value of the estate ; and the question for the Master and ultimately for the 
Court to consider would be the due proportion which should he given to the 
widow out of it for her proper maintenance, including not only the ordinary 
expenses of living, but that which she might reasonably expend for religious and 
othei duties incident to the station in life which she might occupy. 

^ ease, independently of the value of the property which lias been disputed 
at their Lordships’. bar, there were. circumstances which the Court took into con- 
sideration, and which. their Lordships think may properly be taken into consider- 
ation, not as conclusive upon the amount which ought to bo awarded, but as 
affording some guide to the proper amount, if not a measure of it. It seems that the 
husband, Cho^.tun Churn, about two years before his death, had given instruc- 
tions for his. will. That will was never executed, but the papers connected with it 
were given in evidence by the plaintiff, and were relied upon as affording strong 
collaboration of his adoption. Choyton Churn himself gave instructions for his 
will to a solicitor of the name, of Sreenauth Chunder, who happened to be the 
brother of Jogendro, the plaintiff, and who was a partner in the firm of Swinhoe, 
Law, and Company. It seems that, the testator in his first instructions desired 
that the interest of .a lakh of rupees, in Government paper, should be given to his 
widow,, and, in addition thereto, that she should live in the family house, and be 
maintain ed. out of his general estate, as she had been in his lifetime. It seems 
4 th *f a i* raft wai j 1 ? 3acle in conformity with these instructions, which was copied : 
ana after receiving the . copy. Choyton Churn had another interview with 
oreenauth, and in that interview he altered the instructions which he had 
' f^Viqusly given and instead of bequeathing the interest of one lakh of rupees to 
^upow for life, he desired that the lakh should he given to her absolutely. An 
was made of the will containing that bequest. Upon this question 
the Court say, at the end of their judgment, after they had 
|;jpi the principal issue that arose upon the adoption: “ Under these 
had been left to the Court to determine the sum which should 
. defendant in the future for her maintenance we should only 
y$h&t federate provision which, having regard to her hqsbpifa 
wou W allow.” The circumstances fo- whicR %6 \ 
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appears in the previous paragraph of their judgment, and there, after stating the 
main positions which they hud in favor of the plaintiff and of the adoption, they 
add, “ That the fact of the plaintiff being Choytun Churns adopted sou was 
perfectly well known to the defendant and to all the members of the family/* The 
Court therefore seem to have thought that she was not justified in defending the 
claim of the plaintiff as she had done, and that opinion does appear to have 
influenced their judgment in awarding the maintenance which they thought 
sufficient to be allowed to her. They say, “ We should only have given her the 
most moderate provision under those circumstances.” One cannot read that 
passage without perceiving that the Court reduced as low as they could, upon the 
principle upon which they proceeded, the maintenance which they allowed, as a 
kind of punishment to her for having defended a suit which they thought she 
must have known was properly brought against her. That the Court, being under 
this influence, should have allowed its judgment to be affected by it, their Lord- 
ships think was a departure from the strict principles which ought alone to have 
guided it. That influence operating on the minds of the Judges, they proceed to 
consider what they would allow ; and in coming to that conclusion they boar in 
mind the bequest of the lakh of rupees intended to be made to her absolutely, and 
they refer to an offer which had been made by the plaintiff. This is what they 
say i — “ But the plaintiff' himself has relieved us of what might otherwise have been 
an unpleasant duty. lie has intimated to us through his Counsel that he desires 
the defendant to have the same provision as she would have had if her husband’s 
will had been duly executed. This they state to have been the desire of the 
plaintiff u And although, having regard to the p lain biff being an infant, we do 
not consider it right to hand over to the defendant absolutely a lakh of rupees out 
of the plaintiffs property, we think we may without impropriety award her as 
maintenance the annual sum of 11s. 4,000 payable monthly.” If the objection was 
to handing over the corpus of a lakh of rupees, that might have been obviated by 
turning the value of the lakh of rupees into an annuity for the life of the widow, 
which would have produced a much larger sum than the interest merely at 4 per 
cent, upon the capital, Their Lordships do not say that the Judges were bound 
to do this; but on the principle on which they would apparently have acted but 
for the influence on their minds arising from the conduct of the defendant in the 
suit, it seems not improbable that that is a conclusion at which they might have 
arrived* However, what they did was to award a sum of Us. 4,000. Their .Lord- 
ships wish to guard themselves against its being supposed that they consider the 
plaintiff* bound by his offer, or that the widow is entitled to the lakh qf rupees 
because it was intended to be given to her by the will They think both those 
circumstances can be regarded only as elements which may properly be considered 
in determining a suitable amount of maintenance ; and inasmuch as the plaintiff* 
at one time, through his guardian as it must have been, was willing to settle the 
matter amicably and to give the widow, and— -as the Judges expressed it— desired 
that she should have the lakh of rupees, their Lordships entertain hope that 
when the matter is brought before him, — if it should be brought before him in 
India, — now he is of full ago, he may he disposed to renew that offer, and if 
not to give the corpus of the lakh of rupees, to give an annuity which such a sum 
would produce. Their Lordships foci that they can do no more than send the 
case back with that intimation of their hope, and with this further intimation to 
the Counsel here that, judging, as they do, from what they have seen in the 
Record and what they have heard from the learned Counsel, they think that it 
would not be unfair to either of the parties if they could agree upon raising this 
sum of Rs. 4,000 a year to Its, 0,000. Their Lordships feel that they cannot 
impose this arrangement upon the parties, but they throw it out as well worthy 
of their consideration to prevent any further litigation. If that sum is agreed to, 
then their Lordships would amend the decree here, by consent, by increasing' the. 
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sum to Rs. 6,000. If that is not assented to, their Lordships will have no other 
course hut humbly to advise Her Majesty- to remit the suit to the High Court of 
Bengal to determine, with reference to the considerations that they have thrown 
out, the proper amount of maintenance to be allowed to the widow." 

On the 12th February it was intimated to their Lordships by Counsel on both 
sides that the parties in India adopted the suggestion made by their Lordships in 
the foregoing judgment, and their Lordships therefore agreed humbly to report to 
Her Majesty that, the parties having consented thereto, the decree of the High 
Court of J udicature ought to be varied by raising the allowance to the widow for 
maintenance from Rs. 4,000 to Rs. 6,000 a year, and further that in other respects 
the decree ought to be affirmed, each party paying their own costs of this appeal. 


The 12th February 1878. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


Hindoo Law of Succession — Palayapat of Padmnaftav — Suit for Possession' 
Title of Plaintiff— Jus Tert H. 

On Appeal from the High Court at Madras . - 


Consolidated Appeals Nos. 82 to 84 of 187m 


Periasami alias Kolt&i Tovar and others 
versus 

The Representatives of Salugai Tevar. 


HELD that, as between the descendants of Mu tier Ya/luc^a and Dfaorai Pandian, the Palayapat of 
Pa&amattur was tbc separate property of the latter ; that, on the death of Dliorai Pandian, Ms right, if 
he had any left undisposed of in the property, parsed to his widow, notwithstanding the undivided 
of the family (the rule of succession a (tinned in Hit* Shivagmiga case applying) ; aud that 
plaintiff, who claimed the Palayapat as an impartible and ancient zemindnry descendible by inheritance 
to him on the death of Dhorai Pandian without issue, had no title to sue in the life of Dliorai Fandian’s 
widow. 

Their Lordships saw nothing in this ease to take it. out of the general and well-known rule relating 
to actions in the nature of actions for ejectment, rh.. that, the plaintiff must recover by force of his own 
title ; and thought that it would he in the highest degree unjust to allow tlie defendants, who had been 
for nearly the whole time of prescription in possession of villages of which they claimed to be purchasers 
for value, to he turned out of possession by any person other than one who had esiablished a clear title 
to present possession. 


Mr. Leith, Q.C. f Mr. Norton , aud Mr. Mayne for Appellants, 

Sir James Stephen, QJL, Mr. Cowic, Q, 61, and Mr. Boyne for Respondents. 

Sir James Colvite delivered judgment as follows : — 

The question common to the three suits which have been consolidated in the 
before their Lordships is whether the plaintiff, one Salugai Tevar, was 
; entitled to recover from the defendants in possession, all of whom claimed to be 
•'lll^'aaers for value from the late proprietor Dhorai Pandian under different titles, 
villages, being in fact all that remained of the ancient Palayapat of Pada- 
which seems to have consisted originally often villages. 

: aVk questions which were raised and determined in the three causes, 
there was judgment for the plaintiff, were substantially the Same. 
Of are no longer contested, and of those that are contested the only 

nit# jjWto argued before ^ their Lordships is whether Salugai Tettr'had 

established qfe IwCWt ; t£tle fo maintain the suits. It is upon this question alone 
* " y * * ' fc % 'M express their opinion, ■ ; ■' ■ ll \ 
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Before doing so, however, they wish to make some observations upon 1 the 
manner in which the Courts in India dealt with this question, as appears from 
the following passage in the judgment of the High Court* The learned Judges 
say : , a The defendants not only denied the legitimacy of the plaintiff, but also 
asserted that Dhorai Pandian, the last proprietor, having left a widow, Vellai 
Eaehiar, who is still alive, the right of suit is with her arid not with the plaintiff 
The Subordinate Judge, regarding the suit not as raising any question between 
contending heirs, but as a suit brought to recover from strangers family property 
unlawfully alienated by a member, held that the plaintiff might sue, subject to 
any question between himself and others concerning the right to the inheritance. 

It appears to us that the right of Dhorai Pandian's widow, which was the only 
right urged in the Court below as prior to the plaintiff’s, cannot be maintained, 
for the estate of Dhorai Pandian’s was not a separate acquisition by him, following 
the course of succession prescribed for separate estate, but an ancestral estate of 
the character already mentioned, the right to which would vest on his death 
without issue in the next collateral male heir of the undivided family in prefer- 
ence to the widow. In this Court the defendants have urged a new ground of 
objection to the plaintiff’s competency to sue, which is said to arise on the 
plaintiff’s deposition given in the suit. It is urged here that "there are prefer- 
ential heirs to the estate, who are descendants of an elder branch of the family.’ 
We find that the plaintiff, in his cross-examination, after mention of Muttu 
Rarnalinga Shervai, the son of the istimirar zemindar, whose legitimacy was ques- 
tioned in the suit of 1823, says that his, the deponent’s, elder brother had two 
sons (by a kept mistress), and that there are three grandsons of his still living. 
The enquiry was not, so far as is shown, fully pursued, nor was the Court asked 
to decide upon the matter, and the issue already noticed respecting the prior title 
of Dhorai Pandian’s widow was alone tried and disposed of. A decision unfavor- 
able to the defendants having been given, they now seek in appeal to bring 
forward for the first time an objection to the plaintiff’s right to sue, which they 
declined to urge in the Court below. We think they cannot fairly be permitted 
in this stage of the case to defeat the suit by such an objection. If there are 
other and nearer heirs, their rights will remain unaffected, and any decree to he 
now given may make reservation of such rights. The plaintiff for the purposes 
of the present suit may be regarded as entitled to the succession, and it is un- 
necessary to consider the arguments which were addressed to us on the subject of 
the course of descent of this property on the assumption that there were in exist- 
ence descendants of his elder brother.’" 

Their Lordships are of opinion that there is nothing to take these cases but 
of the general rule relating to actions in the nature of actions of ejectment, namely, 
the well-known rule that the plaintiff must recover by force of his own title. 
They think that it would be in the highest degree unjust to allow the defendants, 
who had been for nearly the whole time of prescription in possession of villages 
of which they claimed to be purchasers for value, to be turned out of possession 
by any person other than one who had established a clear title to present posses- 
sion. To allow this on the ground that If there should turn out to be other 
persons with a higher title than the plaintiff those persons might recover over* 
against him, is obviously to deprive the defendants of their undoubted right to 
defend their possession by setting up the jm tain, ami it is further to be remarked 
that those persons might possibly have been unable themselves to recover from 
the defendants by reason of having by lapse of time or acts of confirmation or 
acquiescence lost the right to question their title. 

With these observations their Lordships will pass to the consideration of the 
question before them, with reference to which it will be sufficient to confine their 
observations to the proceedings in the first and principal suit. ' 

The particulars of the claim, as stated' in the plaint, are that the Palayapat 
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of Padamattur was an impartible and ancient zemindary descendible by inheri- 
tance, according to the custom governing other similar zemindaries and to the 
Hindoo law ; that it was last ruled by a person with many aliases, beino- the 
Dhorai Pandian mentioned in the pedigree ; and that he held the right of ruling 
it till the 7th November 1861, when he died at Padamattur without issue. The 
title of the plaintiff to succeed to him is thus stated : “ The plaintiff being the son 
of the deceased Muttu Yaduganadha Tevar, who was the undivided brother of the 
said Gouri Yallabha Tevar, alias Muttusami, and of the deceased Bodhaguru 
Tevar, is the only son’s son now surviving of Oiya Tevar,” who was the eommon 
ancestor. The plaint therefore asserts a title in the plaintiff to succeed to the 
Palayapat on the death of Dhorai Pandian, and consequently the right to impeach 
the alienation of the villages made by him. The nature and impartibilit-y of the 
estate have been found by the High Court confirming the decision of the Lower 
Court in these words : Y e conclude that Padamattur is shown to be (apparently 
like other similar groups of villages in the Shivagunga zemindary) a Palayapat 
impartible, and therefore held by one member of the family and descending on a 
single heir.” .The question remains whether, on the death of Dhorai Pandian in 
1861, the plaintiff of right became the Polygar. The facts stated in the plaint 
relating, to his descent from the common ancestor ai'e consistent with the pedigree 
set out in the appellant’s case, and may he taken as proved. And it may be true 
that upon those facts he would have been, according to the ordinary course of the 
Hindoo law of. succession, the next heir to Dhorai Pandian in the collateral line 
of succession if that person had left no widow, or if the widow were from the 
nature of her husband’s estate incapable of inheriting it. It may however he a 
question whether, putting the widow’s possible right out of question, he would be 
entitled to succeed to the Palayapat. Nothing has been found by either Court in 
India as . to the rule which governed the abnormal descent of Padamattur to a 
single heir. There, is some evidence that up to the date of the transactions to be 
next considered it was governed in the course of direct descent from father to son, 
by the rule of primogeniture ; but as to the rule in the case of collateral succession 
there is no evidence. 


It. may be desirable, before their Lordships approach the direct question to 
be decided, briefly to recapitulate some of the facts relating to this estate. Oiya 
Pe^ax, the then zemindar oi Padamattur, died in 181 o, He was succeeded. Iby his 
eldest son, Muttu d aduga. Thai person had two brothers, and therefore, whether 
Oiya Tevar were previously joint with his brother Gouri Yallabha, the istimfear 
zemindar of Shivagunga, in respect of Padamattur or not, the latter estate must 
be taken to have descended to Muttu Vaduga, as ancestral estate. He would 
therefore necessarily be joint in that estate, so far as was consistent with its 
impartible character, with his two younger brothers, the latter taking such rights 
and interests in respect of maintenance and possible rights of succession as belong 
to the junior members of a joint Hindoo family in the ease of a raj or other 
Impartible estate descendible to a single heir. Hence there can be no doubt that 
the estate, though impartible, was, up to the year 1829, in a sense the joint 
property of the joint family of the three brothers. In 1 829, however, the uncle 
pf the three brothers, who was zemindar of the great Impartible zemindary of 
■ febi^gunga, died. Padamattur appears to have been a sub-tenure of that estate 
rent to the zemindar, and it was supposed that if Gouri Yallabha, the 
i.isemmdar, left no male issue, that large estate would go, according to the 
W! law of succession in the case of joint family property, to his eldest 
m Y &duga, the then Polygar of Padamattur* In consequence of this 

embodied in the document No. 77, set out at page 138;of 
K * place. The true construction and effect of that document will 

m ; At present it is sufficient to say that thee ^dt/ofdt 

was to mmm& the Palayapat of Padamattur to the next brother* Muttu Bami, on 
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whose death it descended to his only son Dhorai Pandian, who enjoyed it till his 
death in 1861. In the meantime the great estate of Shivagunga was enjoyed, 
first by Mnttu Yaduga, next by his eldest son and second son in succession, and 
lastly, by his eldest grandson by that second son. During all that time, however, 
the litigation concerning the title to Shivagunga, of which the history will be 
found in the 9th volume of Moore’s Indian Appeals, at page 539,* was going on. 
That was finally determined •in 1863, by the judgment of this Committee, which 
ruled that, though the zemindar of Shivagunga, who died in 1829, had continued 
to be generally undivided in estate with the family of his brother Oiya Tovar, the 
former Polygar of Padamattur, the zemindary of Shivagunga was his sell-acquired 
property, and, therefore, descendible to his widows, and failing his widows, his 
daughter in preference to his nephew. The result of that decision was that 
Shivagunga passed from the line of Muttu Yaduga, who in 1829 had transferred 
theJPolygarship of Padamattur to his next younger brother Muttusarai. 

In the present case the defendants, relying in some degree upon the final 
decision in the Shivagunga case, by their written statement insisted that the title 
of the widow of Dhorai Pandian to succeed to Padamattur on the death of her 
husband was preferable to that of the plaintiff. They founded this contention 
upon the transaction of 1829, whereby, as they alleged, Muttu Yaduga absolutely 
abandoned and renounced all his right to Padamattur in favor of MuttusamL 
They also alleged that for some time prior to 1829 and since the; three brothers 
were divided in estate and interest, and were living as divided members of a 
Hindoo family. This part of the defence led to the settlement of the 2nd, 3rd, 
8th, and 9th issues in the suit. The 2nd and 3rd are, “ Whether Muttu Yaduga 
relinquished his interest in the estate sued for ; and if so, what is the effect of 
such relinquishment upon the plaintiff’s title?” 

The 8th issue is, “If the plaintiff be found son of Muttu Yaduga, whether 
Mutfca Yaduga and the last owner of Padamattur were divided or undivided/’ 
The 9th issue is, “ Whether the plaintiff was entitled to bring this suit during 
the lifetime of the last owner’s widow.” Those issues of course involved two 
distinct questions, namely, first, whether Muttu Yaduga was for all purposes 
separated from bis brothers ; and secondly, whether he had not at least bo parted 
with all interest in Padamattur as to make that particular property as between 
his descendants and Dhorai Pandian the separate estate of the latter and so 
subject to the rule of succession affirmed by the decision of this Committee in the 
Shivagunga case. In the course of the trial a further objection was raised to the 
plaintiffs case on facts winch came out in the course of his cross-examination. 
That objection was briefly to this effect, that though be was the only surviving 
son of Muttu Sami, there were sons and grandsons of one of his elder brothers 
who, as the plaintiffs contended, would have a preferential title to Padamattur 
even on the assumption that Padamattur was to pass as joint property. That 
question, although no issue in the suit had been settled with respect to it, was 
distinctly raised by the grounds of appeal The High, Court nevertheless declined 
to adjudicate upon it, for the reasons stated in the passage of their judgment, 
which has been already read. Their Lordships think that if there were not suffi- 
cient materials before the Court to enable the learned Judges to decide the 
question thus raised, they ought to have directed an issue in order that the facts 
essential to such determination should be ascertained. 

Their Lordships will consider in the first instance the first of the two objec- 
tions which have been thus taken to the plaintiff's title, viz., the preferential title 
of the widow. In doing this they will assume that the Indian Courts have 
correctly found that after 1829 the datm of the family,, consisting of Muttu 
Yaduga, his two brothers, and their children; continued to be joint and undivided ; 
and, consequently, that the only question is whether by reason of the transaction 
‘ ■ . * 2 W. B. l\ <3. m ; 1 Satb. 1*. 0. B. 520. 
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in 1829 the particular property of Padamattur ceased to he the joint property of 
the three brothers, and so upon the death of Dhorai Pandian became subject to 
the rule of succession already referred, as affirmed by this Committee in the 
Shivagunga case. That question, of course, depends on the construction to be 
put on the instrument at page 138 of the Record. 

Now, various constructions have been put upon it. The first was that of the 
Subordinate Judge. He says, at page 296, £< Although the relinquishment (taking 
it to be true) was thus rendered absolute,” — he is referring to the birth of the 
daughter of the deceased zemindar of Shivagunga, — “ and kept Muttu Vaduganadha 
and his offspring out of the Padamattur estate for a time, yet, as they were 
judicially pronounced to come into the Shivagunga estate as usurpers, and were 
ousted from it, Muttu Vacluganadha’s heir or heirs are entitled to revert to the 
Padamattur estate.” This construction, their Lordships think, cannot be main- 
tained. There are no words "which import a right of reversion. The true con- 
struction of the document cannot be affected by what happened subsequently. 
The grant, whatever its effect, was not necessarily avoided, because subsequent 
events disappointed the expectation in which it was made, namely, that the estate 
of Shivagunga would remain in the line of Muttu Yaduga. One consequence of 
that construction and of the adoption of the doctrine of reverter might be to give 
force to the defendants second objection, because it would assume — if indeed such 
an assumption could be made consistently with what was ruled here in the Tagore 
Case — that a certain reversion remained in Muttu Yaduga ; in which case it would 
he a grave question whether that reversion did not descend to his descendants in 
the direct line according to the law of primogeniture. Another construction was 
put upon the instrument by the High Court at page 329. Dealing with this part 
of the defence the learned Judges say : — £f The appellants’ contention on this part 
of the case we understand to be that the instrument of relinquishment precludes 
all claims on the part of Muttu Vaduganadhas descendants that the family can 
no longer be regarded, as they admittedly were originally, as a joint and undivided 
Hindoo family, and that under the terms of the Limitation Act XIV of 1850, the 
plaintiffs claim is barred, because Muttu Vaduganadha and his descendants are 
not shown to have participated in the income or profits of Padamattur since the 
year 1829. Although the fact of’ the division of the family in or before the year 
1829 was ^alleged by the defendants in their written statement, no evidence of 
this was adduced, and it is only from the mode of enjoyment of the property and 
from the effect attributed to the instrument of relinquishment that this is inferred. 
We think it clear that the family must still be regarded as a joint Hindoo family, 
and that Muttu Vaduganadha’s renunciation of his right in 1829, whatever its 
operation on himself and his descendants in possession of the zemindary of 
Shivagunga, cannot operate further, and that, upon the death of Dhorai Pandian 
without issue, the right of succession, which then opened to the members of this 


joint family, was not affected by such renunciation. The words We and our 
offspring shall have no interest in the said Palayapat, but you alone shall be the 
zemindar, and rule and enjoy the same’ must be construed with due regard to 
the person using them, and the occasion when they were used. They refer to the 
; estate and rights of the new so-called zemindar of Padamattur, and amount to a 
; (ieckration that the Palayapat shall be enjoyed by him exclusively, the Shiva- 
; zemindar disclaiming any joint interest. They are not a release by the 
himself and his heirs of all future rights of succession which might 


mfW tei them as members of an undivided family.” The last two sentences do 
to their Lordships to be quite consistent. If the Shivagunga zemindar 
bM any Joint interest, his words of renunciation taken alone would 

;Pmt he had given up whatever interest he had as a member of the 






fcjestete ■ Their Lordships agree that such a renunciation 
p||deseeudants of Muttu' Yaduga of such futixre Hghto of 
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succession as they might afterwards have to that property, treating it as separate 
property quoad them, such a right of succession, for instance, as might accrue to 
them in the present case upon the death of the widow. But it does seem to be 
inconsistent with the retention by them, "of all future rights of succession which 
might accrue to them as members of an undivided family The construction of 
the instrument for which M«r. CWie argued at the bar does not substantially 
differ from that of the High Court He contended, as their Lordships understood, 
that the only effect of the transaction was to transfer the ostensible headship of 
the family, as regarded Padamattur, to the second brother ami his direct 
descendants, and so virtually to reduce the position of Muttu Yaduga and his 
heirs to that of a junior line. This, however, is not the construction which, after 
some doubt, their Lordships think must be put upon the document. The heading 
of it is in these words : <f Agreement passed on 99 such a day " by me Oiya 
Tevar’s son Muttu Vaduganadha Tovar of Padamattur in favor of my brother 
Gouri Vallabha Tevar.” It proceeds thus.* — "My junior paternal uncle Muttu 
Yijaya Raghunadha Gouri Vellabha Peria Udaya Tevar, zemindar of Shivagunga, 
having departed this life, leaving no male issue, 1 have become entitled to the 
said zernind&ry, and you, as my next younger brother, arc appointed zemindar of 
the Palayapat of the said Padamattur/’ It then refers to the pregnancy of one of 
his uncle’s wives, and says : — I shall act as usual in the matter in the event of 
her giving birth to a son. 3 ’ Those words show that where the grantor meant to 
make a gift on a condition he knew very well how to express what the condition 
was to be ; and this affords an additional argument against the construction put 
upon the document by the Subordinate Judge. Then follows this danse : — " But 
should she be delivered of a daughter 51 — an event which happened — " I and my 
offspring shall have no interest in the said Palayapat, but you alone shall be the 
zemindar, and rule and enjoy the same, allowing at the same time, as per former 
agreement to the younger brother, P. Bodhagarusami Tevar, 5 ’— who in the 
pedigree is called Ohinna Sami,—" the village that has been assigned to him 
before. Now the plain meaning of those words seems to their Lordships to be 
that Muttu Vaduga renounces for himself and each of his descendants all interest 
in the Palayapat either as the head or as a junior member of the joint family, 
whilst at the same time he reserved expressly the rights of the youngest brother, 
Chinn a Sami. The effect, therefore, of the transaction, in their Lordships’ opinion, 
was to make this particular estate the property of the two instead of the three 
brothers with, of course, all its incidents of impartibility and peculiar course of 
descent, and to do so as effectually as if in the case of an ordinary partition 
between the brother, on the one hand, and the two younger brothers on the other, 
a particular property had fallen to the lot of the two.” 

This construction seems to their Lordships to be strengthened rather than 
weakened by the subsequent clause as to the debts. He says, " As regards any 
debt contracted by me during the time that I was zemindar of the said Palayapat 
you shall have no concern at all therewith, but I shall myself be responsible for 
the same.” That clause reads as if he wished to transmit the Palayapat, in which 
he had abandoned all interest, to his brothers, cleared of the debts incurred by 
himself as Polygar, whatever might have been their nature, and whether they were 
a charge upon the estate or not Their Lordships see no great improbability in 
such a transaction. Muttu Vaduga believed himself to bo, by a title not then 
disputed, the proprietor of the large and valuable estate of Shivagunga. He 
might therefore well be content to abandon in, favor of his brothers all his 
interest in the comparatively inconsiderable sub-tenure of which, as zemindar of 
Shivagunga, he had become the superior landlord. That ho should have done so 
and have afterwards lost Bhivagunga was, no doubt, a misfortune for his' family, 
and would be the greater subject of regret if the Polyg&rship of Padamattur now 
carried with it anything more than the right of disputing transactions which 
' r; . * ‘ 33 ■ 
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W6r8 very possibly entered into by the parties in the bojux fide- belief that Dhoiai 
Pandian had become sole owner oi the estate ; as, it their Lordships construction 
of the document is right, would have become upon the death of Chinna Sami 
without issue. But this unfortunate consequence cannot* in their Lordships view, 
affect the construction of the document, which must be considered by the light of 
the circumstances as they existed at the time of its execution. . 

Aouin, their Lordships may observe, their construction of the instrument is 
somewhat corroborated by what seems to have been the understanding of the 
family. It appears at page 71 of the Record that in the suit in which Mufctu 
Vadima’s eldest son, Muttu Sami, and Chinna Sami were sued together for debts 
alleged to be a charge upon the Palayapat, both the first and the second defend- 
ants invoked the transaction of 1829, the first contending that as his father had 
transferred the estate to his brothers, the second and third defendants, he was no 
longer responsible for the debt ; Muttu Sami, on the other hand, relying on the 
clause in the deed of 1829 by which Muttu Vaduga had agreed to take such debts 

upon himself. T> , 

Then again, in the cases that are found at pages 195 and 197 ot the Record, 
in which Chinna Sami first, and afterwards his widow, were so ill advised as to 
raise the question of the partibility of Padamattur, the suits seem to have been 
brought against the representatives only of Muttu Sami, and the representatives 
of Muttu Vaduga are treated as having" no interest in the matter. And, lastly, 
their Lordships* construction is in some degree further confirmed by the acquies- 
cence of the plaintiff himself for nearly twelve years in the conveyances and 
transactions which he now seeks to impeach. 

Their Lordships then have come to the conclusion that, as between the 
descendants of Muttu Vaduga and Dhorai Pandian, the Palayapat was the sepai ate 
property of the latter ; that on the death of Dhorai Pandian, his right, if he had 
any left undisposed of in the property, passed to his widow, notwithstanding the 
undivided dal as of the family ; and that therefore the case was one to which the 
rule of succession affirmed in* the Shivagunga case applies. 

It follows therefore that their Lordships dissent from tine finding of the two 
Indian Courts on the 9th issue, and hold that the plaintiff had no title to sue in. 
the life of the widow of Dhorai Pandian. This being so, it is unnecessary to consider 
the other objection taken to the plaintiff’s title. That objection involves considera- 
tions of some difficulty which perhaps could hardly he satisfactorily determined 
without further evidence as to the customary rule of succession to Padamattur. 

Their Lordships will humbly advise Her Majesty to reverse the decrees^ of 
both the High Court and the Subordinate Court, and to dismiss the three suits, 
with costs, m both Courts. The appellants must also have their costs of the 
appeals; but in taxing those costs the Registrar must set off against the amount 
of costs payable by the respondents the taxed costs of the application to bring in 
fresh evidence, which were in any ease to be borne by the appellants. 


The 1 2th March 1878. 

"fSfDbL'. • Present : 

l W. Col vile, Hi v Barnes Peacock, Sir Montague E. Smith, 

and Sir Robert P. Collier. 
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Ou Appeql from the Judicial Commissioner , Central Provinces, 

Setli Gokuldass Gopuldass , : 

versus 

Murli and Zalim (heirs of Tarapat). 

A mortgage by way of conditional sale on failure to pay by instalments* executed by way of com- 
promise to save a village from sale in execution of a decree, included future interest on the amount 
decreed when the decree was silent as to future interest. The first Court held the mortgage invalid on 
the ground of concealment of facts and misrepresentation, On appeal the Commissioner was of opinion 
that there was no evidence of concealment, but that there was misrepresentation with regard to de- 
fendant’s liability to interest under Definition 1 s. IS of the Indian Contracts Act IX of 1872, and he 
held the contract illegal and void under cl. 2 s. 211 of that Act. On special appeal the Judicial Com- 
missioner held that the deed was voidable under s. 20. 

Held that the. mortgage was not invalid upon any of the above grounds ; but that there was a 
mistake of law on the part of the defendants in supposing that execution could be issued for future 
interest although not awarded by the decree ; and that (except as to an addition to the amount for 
which the village was ordered to be sold in execution, which addition was disallowed as contrary to 
s. 249 Act VIII of 1859) the plaintiff had not gained any unconscionable advantage by the transaction, 
as there was nothing to prevent him from recovering by action as damages interest upon a judgment 
which could not be levied in execution. 

Mr. Leith, Q.C., and Mr, Morton for Appellant', 

No one for Respondents. 

Sir Barnes Peacock delivered judgment as follows 

Tins is an appeal from a decree of the Judicial Commissioner of the Central 
Provinces of India, in a suit instituted by the appellant against the respondents 
in the Court of the Deputy Commissioner of Jubbulpore, lor the foreclosure of a 
mortgage. 

The following are the circumstances under which the mortgage was executed ; 
—On the 27th June 1859, the appellant obtained a decree in the Court of the 
Sadder Arneen of Jubbulpore against Tarapat Patel, malgoozar of Khairi, the father 
of the defendants, for the sum of Its. 9,413 15 annas and 3 pie, being the 
balance of principal and interest due upon a bond executed by Tarapat and the 
costs of suit The decree was silent as to the payment of future interest on the 
amount decreed. By the bond upon which the decree was obtained, it was ex- 
pressly stipulated that interest should be paid at the rate of 1 per cent, a month. 

Between the date of the decree and the 27th June 1865, the plaintiff endea- 
vored on several occasions to obtain payment of the amount decreed, and did in 
fact realize portions of the amount under two several executions. It is unneces- 
sary to enter into any details of the proceedings adopted by the plaintiff, or of 
the litigation which ensued upon them. It is sufficient to state that in their 
Lordships’ opinion no laches can be imputed to the plaintiff in endeavoring to 
enforce the decree. 

In February 1805, the plaintiff applied to the Court of the Deputy Com- 
missioner of Jubbulpore, against the defendants and their father, Tarapat, for an 
attachment arid sale of their rights in the village of Khairi in execution for the 
sum of Its. 13,408 : 9 : 9 claimed to be due under the decree. 

That sura included interest on the amount of the decree calculated tip to the 
14th October 1868, after giving credit for payments made on account. Upon 
that application tire defendants and their father were ordered to be summoned, 
and upon their non-appearance an order was made on the 25th July 1865 for 
the attachment of their proprietary rights in the village, and for the sale thereof 
by public auction, after due notice, according to as. 248 and 249 of Act VIII of 1859* 

On the 3rd August, in the same year, orders were issued that the requisite 
notifications, according to s. 249, be issued, and that the sale of the right and 
interest of defendants in the village of Khairi should take place on the fortieth 
day from that date. 

: On the 4th, the present defendants presented a petition to the Deputy-, 
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Commissioner praying to be relieved from liability for the plaintiff’s claim, and 
that the attachment might be removed from the village. Upon that petition an 
order was passed refusing to alter the order already made, and stating that as the 
defendants had failed to appear on the date appointed for hearing, the case had 
been disposed of in their absence, the reason why they had absented themselves 
not having been explained. From that order they appealed to the Commissioner, 
■and their appeal was rejected. 

On the 18th September the mortgage upon which the suit was brought was 
executed. It was by conditional sale, and is set out at p. 40 of the Record, and 
is in the following words : — 


« Seth Khusalchand and Gokulda&s, of Juhbulpore, plaintiffs ; r. (1) Tarapat, (2) Murlidbar, (3) Zalim 
Singh, Patel, residents and malgoozars of the village Khairi, Pergunnah Patan, defendants. 

“ Claim. 


“ Execution of decree for Rs. 13,498 : 9 : 9. 

« We, Tarapat, Murlidbar, and Zalim Singh, patels and residents of Mouzah Khairi, defendants, are 
the -writers of this agreement. 

’« The plaintiffs above-named having taken out execution of a decree for the sum above-mentioned 
and applied for attachment and sale of the village Khairi, the 13th September 1865 was first appointed 
as the date for the sale of the village in accordance with orders from ihe Judicial Commissioner. Sub- 
sequently the 1 8th of the said month had been fixed as ihe date for sale, in liquidation of a sum of 


Rs. 10.498 : 9 : 8. 

“We have now brought the plaintiffs to terms, and having gone into the accounts, we agree to pay 
plaintiffs as principal, interest, costs, and future interest on the decree, in all 19,000 Government feicca 
Rupees. 

“ Of this we have caused Us. 5.000 to be paid by Xaraindas and Raghoonath. This leaves a balance 
of 14.000 Government Rupees, winch we agree to liquidate, paying no interest, by yearly instalments as 
detailed below, ami until th«-. liquid id ion of the whole amount due we hereby mortgage or conditionally 
sell the village m question, the condition being that- in the event of our failing to pay any one of the 
instalments agreed upon the sale of the village shall become absolute ; we and our heirs would then 
forfeit all proprietary rights in the, village- and such lights would be tran si erred to plaintiffs, to be 
thenceforward enjoyed by them and their descendants. -Should, however, the failure on (.air part to pay 
the instalments in arrears be attributable to untuYor-bJe seasons, etc., the said instalments will he 
payable next rear, and will bear interest at 1 per cent. 

“ Should the pnvment. in arrears be not made in the next year, along with the one due for that year, 
the sale of the village will he considered absolute. The terms of this deed of sale would be binding on 
our heirs and representatives also, and so long as the money due to plaintiffs remains unpaid, the 
village shall not be transferred by us to anyone else ; any such transfer, if made, shall be held to 
be illegal. . 

“We relinquish all claims to any money which the plaintiffs may have recovered at the time of the 
sale becoming absolute.” 


The details of the instalments were for the payment on the 15 Aghan-Sambat, 
1922, corresponding with the year 1865, of the sum of Rs. 2,000, and on Jeth 15 
in each of the following twenty years, of the sum of Rs. 600, making a total of 
Rs. 14,000. 

On the same 18th September 1865, Tarapat, the father, each of the defend- 
ants, and the plaintiff respectively, made the following statements, viz . : — 


■ :) a : 


'“Tarn pal, defendant, son of Mahadeo, easie Koormee, aged fifty years, malgoozar, resident of Khairi, 
states on solemn affirmation : — 

{< 4 We have effected a settlement of his claim with the plaintiff by hypothecating our village, and 
fixing instalments for the liquidation of the .same, and beg that our village he released from attachment.' 
!$ih September, 1 865. 

Murii, defendant, son of Tarapat, caste Koormee, aged twenty-eight years, resident of Khairi, 

• ‘states on solemn affirmation 

H|f : f fHaYing effected a settlement of his claim with ihe plaintiff by fixing instalments for its liqukla- 
that the village be released from attachment. We have hypothecated our village as a 
the liquidation of plaintiffs claim.’ 18th September, 1865. 

pendant, son of Tarapat, caste Koormee, aged twenty-one years, resident of Khairi, 
w on solemn affirmation : — 

k %ed instalments for the payment of the plaintiff p claim, and beg that our village be 
; We have mortgaged our village to plaintiff.’ 18th September, 1865, • - - 

aged sixty- two years, caste. -Mah^skreq, ; reagent of Jubbhl, ' 

- Oty ahlAtwn “ 1 ! ( 1 i * 
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44 4 1 have taken out execution of a decree against Tarapal, Murii. and Zalim, and th<?ir village was 
about to be sold. The defendants have, however, made an amicable arrangement for the liquidation of 
my claim by agreeing to pay instalments, which I have approved. I have no objections whatever, and 
I beg that the arrangements be sanctioned by the Court, and the village released from attachment. 
The defendants have hypothecated the village, and I wish that it should" remain so hypothecated, and 
the case be struck off the file.' IBfch September, 1805.'” 

The mortgage was on the same day presented by the defendants to the 
Extra Assistant Commissioner, who forwarded the case to the Court of the 
Deputy-Commissioner, who thereupon, on the 19th September 1805, ordered th^t 
the kistbundi be sanctioned and the case struck oil* the file as completely dis- 
posed of. 

The defendants continued to pay the instalments under the mortgage up to, 
15 Jeth 1929, but failed to pay the instalments which fell due in Sambat 1930 
and 1931, whereupon the plaintiff* on the 24th October 1874, filed his plaint and 
prayed for a decree for Its. 7,800, the amount of the, instalments remaining un- 
paid, with a proviso that in the event of the same not being paid up within one 
year, the rights and interests of the defendants and their deceased father in the 
village in question be transferred to plaintiff, the transaction being then considered 
as one of an absolute sale. 

The defendants in their written statement alleged, amongst other things, that 
in June 1849 a money decree for Its. 9,413 : 15 : 3 was passed against Tarapat, 
their father, and that future interest on the decree was not allowed ; that the 
plaintiff* however, fraudulently went on executing the decree with interest, and 
eventually, in September 1805, induced Tarapat and the defendants to execute 
the deed sued on by dishonestly concealing the fact that future interest had not 
been decreed. 

They also stated that they were ignorant people, and that they executed the 
deed under a mistake of fact, i.e., under the impression that future interest had 
been decreed as represented by the plaintiff*; that at the time when the deed was 
executed only Rs. 3,798 : 4 : 9 was due under the decree, and that the defendants 
were minors at the time of the execution of the deed. 

The plea of minority was found against the defendants, but the Deputy- 
Commissioner dismissed the plaintiffs suit with costs, upon the ground that the 
claim was based on an illegal contract. He held that even if the plaintiff had a 
right to demand the sum of Rs. 13,498 : 9 : 9 for which execution had been 
awarded, there was not sufficient explanation as to how that amount was increased 
to Rs. 16,498; and further that even if, as the plaintiffs Counsel had suggested, 
the plaintiff in making up the accounts with defendants added interest for the 
period from October 1863 to the day fixed for the sale of the village in execution, 
that alone was sufficient to vitiate the contract, for, in the view of the Deputy- 
Commissioner, it was evident that the plaintiff* was well aware that he had no 
real claim to interest. But he went further, and held that the plaintiff was not 
entitled to any interest on the decree; that Rs. 4,820 only were 'duo;' and that 
the plaintiff, by concealment of facts regarding the amount due, and by misrepre- 
sentation of facts, as shown by the proceedings in the original case, and, the 
application for execution for Rs. 3,000 in addition to the Rs. 1 3,498, were sufficient 
grounds for * considering the transactions out of which the' contract grew were 
unlawful. 

Upon appeal, the Commissioner was of opinion that there was no sufficient 
evidence of concealment, but that there was misrepresentation with regard to 
defendants liability to interest within the meaning of Definition 1 s. 1.8 of the 
Indian Contract Act No. IX of 1872. He further held that the bond was nothing 
more than a kistbundi ; that no new consideration for it was given ; that if the 
parties had arranged that effect should be given to it by the executing Court, it 
would have been pronounced Invalid, as it altered the terms of the decree by the 
addition of interest, which could not be donq even with consent of the parties. 
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He therefore held that the contract was illegal and void under cl. 2 s. 23 of the 
Indian Contract Act, and dismissed the appeal with costs. . 

A special appeal was preferred to the Judicial Commissioner, who dismissed 
it with costs, on the ground that the deed was voidable under s. 20 of the Indian 
Contract Act, inasmuch as both parties were under a mistake of fact essential to 
the agreement expressed in it Their Lordships are of opinion that there was no 
sufficient evidence to prove a fraudulent misrepresentation or concealment of facts 
on the part of the plaintiff. There was, no doubt, a mistake of law on the part 
of the defendants in supposing that execution could be issued for interest upon* 
the amount decreed from the date of the decree to the date of realization, no such 
interest having been awarded by the decree. But that mistake appears to have 
been common not only to the plaintiff and the defendants, but also to the Assistant- 
Commissioner by whom the order of the 25th July 1865 w r as made for the 
attachment and sale of the village in execution for the sum of Es. 13,498 : 9 : 9. 
Indeed, until the Full-Bench ruling of the High Court of Bengal in September 
1866, in the case of Madosoodun Fall v. BKuJcaree Singh , reported in “ 6 Weekly 
Reporter,” Miscellaneous Decisions, page 109, the principle of which was upheld 
by the Judicial Committee in the case of Filled v. Filled (2 Law Reports, Indian 
Appeals 219),' * there were conflicting rulings upon the point whether interest 
upon a decree could be levied in execution when the decree was silent as to 
subsequent interest on the amount decreed. 

In that uncertain state of the law, the defendants not having appeared to 
show cause, an order was in fact made for the attachment and sale of the village 
in execution for the sum of Es. 13,498: 9: 9, which included interest on the 
decree. No appeal was preferred against that order, nor were any other proceed- 
ings adopted to set it aside. It remained in force up to the time of the mortgage, 
and the village bad been actually attached and was liable to be sold under it if the 
compromise had not been effected and the mortgage executed. Their Lordships 
are of opinion that the mortgage was not invalid either upon the grounds stated 
by the Commissioner or upon that stated by the Judicial Commissioner. It 
appears to have been executed by way of compromise, after an examination of the 
accounts at which the father Tarapat was present; and it does not appear to their 
Lordships that, subject to what will hereafter he said as to a sum of Es. 8,000, 
part of the money secured, the plaintiff gained any unconscionable advantage by 
the transaction; for although he was not strictly entitled to an execution for 
interest calculated for a period subsequent to the date of the decree, there seems 
to be no reason why he should not have recovered interest as damages in an 
action upon the decree if he and the Court which issued the attachment had not 
mistaken his remedy. It is not necessary to refer to the English decisions bearing 
upon the subject of recovering by action interest upon a judgment which cannot 
be levied by execution. In the case of Filled v. Filial , 2 Law Reports, Indian 
Appeals, p. 228, to which reference has already been made, the Judicial Com- 
mittee, in reference to the question of levying interest upon a decree where the 
decree was silent as to future interest, stated expressly that questions of that 


nature might be raised by separate suit. 

It may be remarked that the rate at which interest was calculated for the 
period between the execution of the mortgage and the times fixed for the pay- 
, of the instalments was extremely low. It appears, however, to have 

: assumed that the sum for which the village w r as liable to be sold in execution 

' ■ 13,498 : 9 : 8, but Es. 16,498 : 9 : 8. 

" in the mortgage h: “ Subsequently the 18th of the said month had 

m the date for sale in liquidation of a sum of Es. 16,498: 9: 8” 
As Judicial, Commissioner says, “In the first Court's judgmemt fhe 

larger j9: 9 is referred to as entered in one of the.gtdcwes. 
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of execution, viz., ‘the Notice of Sale,’ but the extant record of proceedings 
nowhere mentions such a sum. If such a sum was ever entered in such a process 
it must apparently have been only through a clerical error” Although there 
does not appear to have been any wilful misrepresentation in this respect by the 
plaintiff, their Lordships are of opinion that there was no authority under 
s. 249 of Act VIII of 1859 for increasing the amount for -which the village 
was ordered to be sold in ^execution from Rs. 13,498 to Rs. 16,498; that the 
addition has not been satisfactorily explained; and that the deed ought to be 
reformed by disallowing the additional sum of Rs. 3,000. This will reduce 
the sum secured by the mortgage by Rs. 3,000, and a proportionate part of the 
sum allowed for future interest during the period stipulated for payment by 
instalments, which may be taken in round numbers as together amounting to 
Rs. 3,480. Deducting *Rs. 3,480, and the eight instalments of the Rs. 34,000 
which have been paid, amounting to Rs. 6,200, from the total amount of 
Rs. 14,000 secured, there remains the sum of Rs. 4,320 to be paid by the defend- 
ants to the plaintiff in order to redeem the above-mentioned village. 

Their Lordships will therefore humbly advise Her Majesty that the decrees 
of the three Lower Courts be reversed ; that in the event of the defendants paying 
to the plaintiff the sum of Rs. 4,320, together with the costs of the plaintiff in 
the three Lower Courts, within one year from the time of the service upon them 
of notice of such Order of Her Majesty in Council as shall be made in this appeal, 
or in the* event of their paying into the Court of the Deputy Commissioner of 
Jubbulpore within that period the said sum of Iis. 4,320, together with such, 
costs as aforesaid for the use of the plaintiff, the said village should be freed and 
discharged from the said mortgage; but that in the event of the said sum of 
Rs. 4,320, together with such costs as aforesaid, not being paid to the plaintiff by 
defendants, or paid by them into the said Court for the use of the plaintiff within 
the period aforesaid, the said mortgage and conditional sale shall become absolute, 
and all the right, title, and interest of the defendants in the said village shall be 
transferred to and vested in the plaintiff ; and in order that due notice of such 
Order in Council shall be given to the defendants their Lordships will further 
advise Her Majesty that the plaintiff be ordered to lodge the said decree of Her 
Majesty in Council in the Court pf the Deputy Commissioner of Jubbulpore, in 
order that notice thereof may be given to the defendants in due course, and that 
the plaintiff do also deposit in the said Court such an amount as may be required 
to defray the costs of serving upon the defendants notice of the said Qrde$\ 

Considering the peculiar circumstances of this case, and also the fact that 
the plaintiff has not succeeded to the full extent pf his claim, their Lordships are 
of opinion that the respondents ought not to be ordered to pay the costs of this 
appeal. 


The 13th April 1878. 


Present : 

Sir Janies W. Colvile, Sir Barnes Peacock, Sir Montague E. 
and Sir Robert P. Collier. 


Smith, 


fifterij"* Sale— Writ of Fi . Fa.— Ultra v ire*— Friction of Funfair— Recom% 
of Pur ohm Monrtf — 'trespasser— I \ 'arranty of Titlr — 

Caveat EmpUrr. 

On Appeal from the Jfigh Court at Calcutta* v 


* From tfya judgment of Bir It Garth, C.p and Mavkby, J.,— 9L W, li 372. 
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I 


Dorab Ally Khan 
versus 

Abdool and Ahmedoollah, the Executors of Khajah Moheeooddeen, deceased* 


The purchaser at a sale by the sheriff under a writ of fi. fa., upon being evicted by the execuiion- 
debtor, can recover from the execution-creditor the purchase money which he has paid, if it should 
turn out that the sheriff had no authority to execute the writ at the place where the properly was 
situate. " 

A<? sheriff who seizes property out of his jurisdiction is a trespasser, and in the position of an 
ordinary person who has sold that which he had no title to sell. 

The rule of English law which bars a purchaser by private contract from recovering the purchase 
money, if evicted by a title to which the covenants do not extend, docs not govern a case in which the 
sale, as regards the owner of the thing sold, is in, i-mitum and made under color of legal process. 

Nor can the rule of English law, as to implied warranty of title in chattels sold, and regarding the 
application of the maxim caveat cmjitor , be applied to a sale of goods by the sheriff under/ ft. 

Mr, Leith , Q.C . , and Mr. (/. W. Avathoon for Appellant, 

Mr. Come } Q. C. } Mr. Moyne , and Mr. Graham for Respondents. 

Sir James Colette gave judgment as follows : — 

This is an appeal against a decree of the High Court of Calcutta, sitting as 
a Court of Appeal, which, on the 28rd August. 1875, affirmed the judgment of 
Mr. Justice Phear, who, in the exercise of the original civil jurisdiction of the 
same Court had, on the 22nd April. 1875, dismissed the appellant’s suit with 
costs. 


The suit was instituted in December 1872, by the appellant suing as 
executor of one Dianut- ut-Do wlah against Khajah Moheeooddeen, who died 
after leave to appeal had been given in India, and is represented by the present 
respondents. The case was tried in India upon only the first and preliminary 
issue, vk. 9 whether or not a good cause of action was disclosed in the plaint. 
It is, however, conceded that the statements in the plaint may be taken to be 
supplemented by, and to include any fact stated, or to be inferred by necessary, 
implication from the written statement of the plaintiff, or the documents annexed 
to and filed with either that or the plaint itself. These are the sheriff’s bill of 
sale of the 9th October J806; a petition of Dianut-ut-Dowlah to the Judicial 
Commissioner ot Oudh and the order thereon ; the will of Dianut-ut-Dowlah and 
the certificate granted to the plaintiff as the executor named therein ; the writ 
oi /?, /a., dated the 18th June 18(5(1; and the warrant of attorney to confess 
judgment in the action in which that writ was issued. For the trial of the issue 
which is in the nature of a trial on demurrer, the facts stated or to bo implied 
as above mentioned must be taken to be true. 


What, then,^ are those facts ? Taken in chronological order, they are as 
follows : — In 1850, under the before-mentioned warrant of attorney, judgment 
was entered up in the late Supreme Court of Judicature at Fort William, at the 
suit ol Khajah Moheeooddeen (the defendant in this action), and one Robert 
0 Dowda, who was only joined with him as co-plaintiff in order to give the 
Court jurisdiction, against Wazeer Khan and Khajah Abdoos Samut, for the 
purpose of securing the repayment of Company’s Rs, 70,000, with interest, on 
the 23rd July 185(1 In order to enforce this judgment against Khajah, Abdoos 
Samut, and the representatives of Wazeer Khan, who was then dead, a writ of 
, A'/?* was, on the 18th June 1 directed to the Sheriff of Calcutta, com- 
, m«ding him to cause “ to be levied and made of the houses, lands, debts, and 
, effects, moveable and immoveable, of the said defendants, within the pro- 
° r eomifcries ® eil o a h Behar, and Orissa, or in the province or 
Benares, or in any other factories, districts, and places which then 
were to and made subject to the Presidency of Fort William in Bengal, 

, Sy '-f MQwswy by sale thereof/’ a certain sum therein mentioned, 

ine that writ did not legally authorize the levy of ; th4 sum 

m the ^t.-sefeurc and sale of immoveable prop^%s';In Oudh, 
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font that nevertheless the sheriff, “by the authority of Khajali MohoouorMeoti, 
the execution creditor, and on the express instructions of his attorney, and pro- 
fessing to act under and by virtue of the said writ/ 4 on the 2nd and 20th days 
of August 18G0, seized the right, title, and interest of Abdoos ^Saraut and of 
Wazeer Khan, then in the hands of his heirs and representatives in a fcalook and 
premises within the Province of Oudh, and put the property so seized up for 
sale on the 4th October in Vhe same year ; that I)i anut-u t-Dow lah became the 
purchaser of it for the sum of Its. 20,000 ; and that the sheriff afterwards executed 
to him the bill of sale of the Oth October 18GG, which is annexed to the plaint* 
He further alleged that before the execution of the bill oi sale, Dianut-ut- Dow lah 
paid the purchase money to the sheriff, who, about the 12th October 1806, paid 
Rs. 5,000, part thereof, to the attorney of the plaintiffs in the suit and on the 
2 oth October 1867, paid the balance of the purchase money, less his poundage 
and charges, to Moheeooddeen himself; that the sheriff, by his officer, put Dianui- 
ut-Dowlah into possession of the property, but that such delivery of possession 
■was not legal or operative by the law then in feme in Oudh, and that by that law 
the sale was wholly inoperative, and did not pass the right, title, and interest of 
the judgment debtors or of any other person to DianuFut-Dowlah ; that after- 
wards and under some proceedings which took place in the Courts in Oudh (the 
nature whereof, except that they began -with a proceeding instituted by Dianut- 
ut-Dowlah himself for a partition, does not very clearly appear), the sale / was 
pronounced null and void, and that thereupon ami in the month ol August IS 68, 
Dianufc-ut-Dowlah was removed from possession of the t. a Look and premises* 
The plaintiff then admitted that Bianut-ut-Dowlah, whilst in possession, had 
made collections to the amount of Rs. 10,987, but alleged that after payment of 
the Government revenue, collection and law charges, and other necessary out- 
goings, a balance of only Rs. 446 : 6 : 9 remained in his hands, and that such 
balance was the only profit, benefit, or advantage which he obtained from the 
purchase, and then, after stating the death of I )ianut-ut~Dowlah oil the 2 dal 
June 1868, the title of the plaintiff as his executor, a demand by the plaintiff 
and a refusal by the defendant, the plaint goes on to say— ‘Tho plaintiff sues 
the defendant for the sum of Rs. 20,000 for moneys had and received by the 
defendant for the use of the said Diannt~ut-I)ovvlah.’' 

Mr. Justice Phear, in the course of his judgment, made some attempt to 
support the regularity of the seizure and sale of, the property under the writ of 
Ji. fa. In their Lordships 3 opinion, the decree under appeal cannot^ be supported 
upon any such ground. The illegality of these proceedings is sufficiently alleged, 
and the objection to them is patent on the face of the plaint. I he jurisdiction 
of the late Supreme. Court, and of the sherd! as its officer, was originally 7 limited 
by the Charter of Justice of 1774, to the Provinces of Bengal, Rebar, ami Orissa, 
and though afterwards extended by the 89 and 40 Geo. III., cap. 79, s. 20, was 
so extended only to the province or district of Benares, and to and over ail such 
provinces and districts as might at any time thereat ter be annexed to and made 
subject to the Presidency of Fort William, The writ otji. fa , 9 which was the 
sheriffs authority for the seizure, was carefully framed in accordance with this 
definition of his jurisdiction. If, therefore, he seized property in any place 
which did not form part of, and had not been annexed to, the Presidency of 
Fort William, lie was as much a trespasser as an English sheri f l who had seized 
property out of his bailiwick would hr. That the Province <d Oudh was not, 
when first annexed to British India, or at the date of the execution, annexed to 
the Presidency of Fort William, if not one of those, historical facts of which the 
Courts in India are hound under 41 The Indian Evidence Act 18*2, to take 
judicial notice, was at least an issue to be tried in the causey 

The question to be determined was, however, correctly stated in the judgment 
' of the High Court on the appeal After stating that they taunt assume it as 
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established that the sheriff had no right to execute the writ upon property in 
Oudli, and also, though that was not so dearly stated in the plaint as it might 
he, that the result of the proceedings before the Commissioner of Oudh was that 
the sale was declared null and void, and that the plaintiff’s testator was there- 
upon evicted from the property ; the learned Judges said : “ The question then 
arises, can the purchaser, at a sale by the sheriff* under a writ of fi. fa., upon 
being evicted by the execution debtor, recover the purchase money which he has 
paid from the execution creditor, if it should turn out that the sheriff* had no 
authority to execute the writ at the place where the property was situate ? ” If 
that sentence had stood alone, their Lordships think it would have required to 
he modified by the addition of some such words as “ and that he did so execute 
it under the authority, and by the express direction of the judgment creditor.” 
They understand, however, that modification to be implied in the next sentence 
of the judgment, which is in these words: — “We are asked by the appellant to 
consider and decide the case upon the assumption that the sheriff* in seizing, 
selling, and conveying the property, was the agent of the execution creditor; 
that the execution creditor was in fact the vendor, and as he had no right what- 
ever to deal with or sell the property, there was a total failure of consideration, 
and that consequently the money paid to him for the purchase became money 
had and received to the use of the plaintiff’s testator.” This assumption seems 
to be amply justified by the eighth paragraph of the plaintiff’s written statement 
at page 16 of the record, and the letter therein set forth. The question thus 
stated is novel, and not without difficulty. 

Their Lordships propose to consider, first, whether in the circumstances 
stated the evicted purchaser can have any remedy against the execution creditor. 

There is no doubt that the authorities cited in the judgment of the High 
Court, and relied upon at the Bar, establish the proposition which is thus stated 
by Lord St. Leonards at page 549 of the 14th edition of his work on Vendors 
and Purchasers : ££ If the conveyance has been actually executed by all the 
necessary parties, and the purchaser is evicted by a title to which the covenants 
do not extend, he cannot recover the purchase-money either at law or in equity.” 
This general rule seems by the law of England to govern all sales by private 
contract between the parties either of a freehold or of a leasehold interest in 
land. 


Does it, however, govern a ease like the present, in which the sale, as regards 
the owner of the thing sold, is in invitum , and made under color of legal pro- 
cess ?« The chief reasons for the rule are that the purchaser by private contract 
has full means,of investigating the title of the vendor, and of either satisfying 
himself that it is good, or of protecting himself against any apparent or latent 
defect in if by proper and apt covenants. If he fails to clo either, his subsequent 
eviction is the result of his own negligence. But the purchaser at a sheriff’s sale 
has at best very inadequate means of investigating the title of the judgment 
debtor; all that is sold and bought is the right, title, and interest of the ^judg- 
ment 'debtor with all its defects V and the sheriff who sells, and executes the bill 
of sale, is never called upon, and, if called upon, would refuse, to execute any 
covenant of title. Therefore, the masons for the rule failing, the rule itself cannot 
' t|pr^erly be held applicable to sales by the sheriff, -which are governed by rules 
! : to such sales. 

' it is, of course, perfectly clear that when the property has been so sold 

execution, ‘and the purchaser is afterwards evicted under a title 
that of the judgment debtor, ho has no remedy against either the 
, judgement creditor! This, however, is because the sheriff is 

to seize the property of the execution debtor which dies 

warrant! 



and to pass the debtor’s title ’ to -without 
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The sheriff however, if he acts ultra vires cannot invoke the protection 
which the law gives to him when acting within his jurisdiction. He is in the 
position of an ordinary person who has sold that which he had no title to sell. 
And it appears to their Lordships that his responsibility in respect of the sale 
must be governed by the law relating to the sale of chattels, rather than by that 
relating to the sale of real estate. There is not in India the difference between, 
real and personal estate which obtains in England ; and moveable and immoveable 
property are alike capable of being seized and sold under a writ of ji. fa, 

, The law of England as to implied warranty of title in chattels sold was until 
lately, if it is not still, in some uncertainty. The more modern cases are collected 
by Mr. Benjamin in his work on Sales, 2nd edition, page 511 et seq. In Sims v. 
Marry at, 17 Q. B. 281, Lord Campbell, when commenting on Mr. Baron Parke’s 
judgment in Morley v. Attenborough, after saying that the law was not in a 
satisfactory state, observed: “ It may be that the learned Baron is correct in saying 
that on a sale of personal property the maxim of caveat emptor does by the law 
of England apply, but if so, there are many exceptions stated in the judgment 
which well nigh eat up the rule.” 

One of the latest expositions of the law on this point is to be found in the 
case of Eichhohv. Banister , 34 “haw Journal,” C. B. 105, and 17 0. B. N. S. 708, 
which was decided in 1804. In that case Chief Justice Erie is reported to have 
said; “I decide, in accordance with the current of authorities, that if the vendor of 
a chattel at the time of the sale either by words affirms that he is the owner, or by 
his conduct gives the purchaser to understand that he is such owner, then it forms 
part of the contract, and if it turns out in fact that he is not the owner the con- 
sideration fails, and the money so paid by the purchaser can be recovered hack!* 
This passage, it is to be observed, although contained in the report in the “ Law 
Journal,” is not to be found, totidem verbis , in the regular report. The actual 
decision, however, in which all the Judges concurred, was that on the sale of 
goods in an open shop or warehouse there is an implied warranty on the part of 
the seller that he is the owner of the goods, and if it turns out otherwise the 
buyer may recover back the price as money paid as on a consideration that has 
failed. 

A rule of this kind cannot, of course; be applied to a sale of goods by the 
Sheriff under a Jl fa,, because what the sheriff’ professes to sell is only the right, 
title, and interest, whatever that may be, of the judgment debtor, and this was 
the express ground of the decision in Chairman v. Sjnller, 14 Q. B. G21, where the 
case is treated as an exception to the general rule. It would seem, however, that, 
even according to the principles laid down in Morley v. Attenborough, 3 ExcL 
500, which, of the modern cases, is the most favorable to the application of the 
maxim caveat emptor, the sheriff may reasonably be held to undertake by his 
conduct that he is acting within his jurisdiction. In that case, though it was 
decided that on the sale by a pawnbroker of an article pawned with him as an 
unredeemed pledge there is no implied warranty of the pawner’s title, the judg- 
ment of Mr. Baron Parke seems to assume that the pawnbroker does warrant that 
the article has been pledged with him, and has become irredeemable. The learned 
Judge says ; “ In pur judgment it appears unreasonable to consider the pawn- 
broker, from tbe nature of his occupation, as undertaking anything more than 
that the subject of sale is a pledge, and irredeemable, and that he is not cognizant 
of any defect of title to it.” Bo too it may bo inferred from Ball v« Cornier, 2 
O. B. N. S>, page 22, that although upon the .sale of a patent there is no implied 
warranty that the patent is valid and indefeasible, it would he reasonable to hold 
that there is an implied warranty that Letters Patent for the alleged invention 
have been regularly issued under the Great Beal. Their Lordships think that 
upon a similar principle the sheriff may he held to undertake by his conduct that 
he has seized $nd put up for sale the property sold in the exercise of his jurisdic- 
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tion; although when he has jurisdiction he does not in any way warrant that the 
judgment debtor had a good title to it, or guarantee that the purchaser shall not 
be turned out of possession by some person other than the judgment debtor. 

In the present ease the subject matter of the sale was the estate of the 
execution debtor, so that if the sheriff had had jurisdiction his conveyance would 
have passed the title. It was solely because he was acting beyond his territorial 
jurisdiction that the sale became inoperative, and wholly ineffectual. The High 
Court have assumed that if the defendant is to be treated as a principal in the 
transaction ( and their Lordships think he ought to be so treated), the case must 
be governed by the ordinary rules relating to vendors and purchasers upon volun- 
tary sales of immoveable property. This view does not appear to their Lordships 
to be correct. The defendant directed the sheriff to sell in his character of sheriff. 
He did not profess to sell, nor could he have sold, as for himself. He intended 
the sale should be, as in fact it was, a sale by the sheriff as sheriff, and with the 
incidents attaching to such a sale. For the above reasons their Lordships are of 
opinion that the action cannot be properly determined without further investiga- 
tion into the facts, as they cannot say that the plaint and the other documents 
on the Record do not disclose a primd facie case for some relief against the 
defendant. 

There is, no doubt, a furthur question whether the plaintiff has shown a case 
■which, if proved, would entitle him to recover back the purchase-money as money 
had and received to his use as upon a total failure of consideration. To that their 
Lordships think the admitted fact of the possession by his testator for nearly two 
years of the property in question, and his perception, partial at least, of the rents 
and profits, might be a fatal objection. It could not, in such case, be said that 
the consideration wholly failed. But it is not quite clear on the record that this 
objection arises, since if the sale has been treated as a nullity, the purchaser has 
been accountable, and may have accounted, for what lie received ; and in any 
case the Court in India will be competent to mould the relief according to the 
facts finally established at the hearing. Their Lordships, of course, offer no 
opinion whether the plaintiff* will ultimately succeed in establishing his right to 
any relief. It may turn out that his testator, who never made any claim for a 
return of the purchase-money in his lifetime, bought with knowledge of the 
defect in the sheriff’s jurisdiction, or has, by acquiescence or in some other way, 
forfeited any right which he might otherwise have had to relief. They only 
decide that the plaintiff has not wholly failed to disclose a good cause of action 
on the face of the record ; and that the cause ought to be tried upon the other 
issues that have been, or may be, raised in it. And they will accordingly advise 
Her Majesty to reverse the two decrees of the High Court, and to remand the 
cause for trial upon any other issues settled or to be settled in the suit. They 
think that the costs of both parties to this appeal should be taxed, and a cer- 
tificate of their amount sent to the High Court, in order that they may hereafter 
be dealt with by that Court as costs in the cause. 
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The 13th .April 1878, 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, ami 

Sir Robert P. Collier. 

Conversion of Timber — Damages (Principle of Estimating) — Obstruction by 
Agent— Liability of Principal — •Authority of Agent. 

On Appeal from the Court of the Recorder of Rangoon . 

Nos. 96 of 1872 and 44 of 1873. 

Bombay Burmah Trading Corporation, Limited 
versus 

Mirza Mahomed Ally Sherazee and the Burmah Company, Limited, 

and 

Cross Appeals in the same suits. 

In a salt for damages for conversion by the defendants of certain logs of timber belonging to the 
plaintiff, the principle of estimating the damages adopted was not only to lake the value of the log.s at 
the place where the principal, if nut the only, market for them existed, as the basis of ilia ralnahUnn ; 
but to deduct from the price at which the plaintiff could have there sold them, what it would hare cost 
him to bring them to the market. 

In a suit for damages for the obstruction by the defendants’ agent of the plaintiff in the exercise of 
his alleged right to remove timber from certain fotvffs in Burmah. it was held that the acts complained 
of could not be treated as the wrongful acts of a servant or agent committed in the course of his 
service, for the plain reason that it was not shown at the time in question the alleged agent was a 
servant or agent for the purpose of working in the forest on behalf of the defendants, or of doing any 
class of acts analogous to those complained of, nor was there any proof of the defondants having ever 
knowingly adopted or ratified those acts, or indeed of the ads having been committed, for their benefit, 

Mr. Bait , Q.C., Mr. W. G. Harrison, Q.C., an<l Mr. Dogas for Appellants. 

Mr. Benjamin^ Q.G . , Mr, Coiuie, Q.C., and Mr. John Elms for Respondents. 

Sir Robert Collier gave judgment as follows : — 

These are appeals and cross appeals from judgments of the Recorder of 
Rangoon in two suits, in which Mirza Mahomed Aliy, together with a company 
called the Burmah Company, Limited, were plaintiffs. The Burmah Company, 
Being merely pint upon the record as assignees of the plaintiffs right of action, 
need not be further referred to. The defendants in both eases were the Bombay 
and Burmah Trading Corporation. The first action was brought to recover 
damages for the conversion by the defendants of a large quantity of logs ^ of 
timber belonging to the plaintiff, the second to recover damages for the obstruction 
by the defendants of the plaintiff in the exercise of his alleged right to remove 
timber from certain forests in Burmah. The Recorder gave judgment, for the 
plaintiff in both suits. 

The 1 case of the plaintiff may be stated in outline thus. He was what may 
be called a middle-man between the foresters in the woods of Burmah and the 
merchants of Rangoon who bought the timber felled. In the year 1867 he had a 
right, obtained from the Burmese Government, to fell or otherwise possess himself 
of timber in a certain forest known as the Ningyan forest belonging to the King 
of Burmah, and to fake the timber by water to Rangoon. In that year two other 
persons, who may be also called middle-men, named Darwood and Gokienberg, 
had a concurrent right to obtain arid export timber. In the summer of that year 
Darwood and Goldenberg succeeded in obtaining from the Burmese Government 
a monopoly of the right" to export timber from the Ningyam forest, lasting for 
four years. The grant was dated on the loth July 1867, but was not to come, into 
operation until November of that year. In obtaining that grant Darwood and 
Golde.nberg acted as agents of the defendants. The plaintiff’s ease is that* between 
the date of the grant and the time when it came into operation, he was possessed 
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of a large quantity of logs of timber, in all about five thousand, part of which he 
had felled, part of which he had bought, and that he would have been able to rake 
these logs by water to Rangoon during that interval, in which it was permitted 
to him and other foresters to take away their timber, but that he was forcibly 
prevented from doing this by Darwood, who acted as an agent of the defendants. 
He further goes on to show that in the next year 1868 he actually found in the 
possession of the defendants, at a place called Touilghoo, an intermediate station 
between the Mingy an Forest and Rangoon, a large quantity of logs, 1,241 'in 
number, which belonged to him. They are alleged to have been discovered in the 
year 1868 in the possession, at Tounghoo, of a Mr. Petley, an agent ot the 
defendants. The plaintiff brings his first action to recover damages for the con- 
version by the company of the logs found at Tounghoo in Petley s possession. 
He brings his second action to recover damages in respect of the injury he has 
sustained by being prevented by Darwood in August or September 1865, from 
removing the remainder of the logs to which he was entitled. These logs, after 
deducting such as had by some means come into his possession, he alleges to be in 
number 1,873. 

Such is a short outline of the plaintiff’s case. Their Lordships do not propose 
to review the evidence in detail, a task which was very carefully and laboriously 
performed by the learned Recorder. They cannot help observing, however, with 
respect to the evidence in general, that it appears to them of a loose, confused, 
and enbrangled character, and that the plaintiff cannot be regarded as a satis- 
factory witness, inasmuch as he has been convicted of perjury. 

It now becomes necessary to deal with the two actions separately. 

In the first action the plaintiff, as before observed, claimed damages for the 
conversion of 1,241 logs. The learned Judge lias found that 1,041 of his logs were 
converted by the defendants, and lias given as damages the full value of each of 
those logs at Rangoon, which he estimates at Rs. 50. Undoubted!}?”, in this 
case there is evidence, which if believed w r ould justify the learned Judge in his 
finding for the plaintiff, that a large quantity of his logs were in the possession of 
the defendants. The plaintiff produces a list which is sworn by a person whom 
lie employed to have been made out from memoranda taken from personal obser- 
vation of logs which he found in Potley’s possession in 1868, bearing the plaintiffs 
property marks, though not his delivery marks. The number of the logs in that 
list is 1,187. There is some further evidence of the same kind respecting a lot of 
11 logs. It is contended for the respondents that this list is to a certain degree 
confirmed by another list which was put in and sworn to by another witness, of 
981 logs, which are alleged to have been found in the same summer and autumn 
in the possession of Darwood in the creeks at Mingy an. There is also some 
evidence of Darwood having taken possession of about 1,000 logs of timber in the 
forest. Their Lordships are not insensible to the weight of several observations 
which have been addressed to them by the Counsel for the appellants impugning 
the genuineness of these documents, and the general truthfulness of the plaintiff’s 
case, not the least weighty of which was that the plaintiff* brought actions in 1869 
for some far smaller lots of timber which, according to his own showing, came 
; ;dowm the river to Tounghoo after the large lot for which ho brought his present 
J in 1872, and that he appears to have demanded this lot for the first time 

Ay Before he brought his action. But alter giving due weight to this and 
e Objections w Inch have been made to the whole of the plaintiff's case, their 
i have come to the conclusion that whatever view they might have taken 
e bad it come before them as a Court of First Instance, it has not been 
y established that the learned Recorder, who considered the evidence 
,s wrong in coming to the conclusion of fact that the defendants 
1 ^‘"3, quantity of logs belonging to the plaintiff ; : ; ; ■ 4 





therefore, not prepared >to reverse | 
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defendants had in 18(18 a large quantity of logs of the plaintiffs in their 
possession, nor are they satisfied that his computation, of the number of those logs- 
was wrong. But they are of opinion that he has somewhat erred in his estimation 
of the damages. He appears to have treated the ease as what, in language 
familiar in Westminster Hall a few years ago, was called an action of detinue, in 
which the plaintiff sought to recover a specific chattel which the defendant 
detained from him, and in which the judgment was that the defendant do deliver 
the chattel or pay the value of it* But this is neither in form nor in substance 
such an action, hut more resembles what used to be called an action of trover. 
The subject-matter of the action is timber, an ordinary article of commerce, which,, 
according to the evidence of the usage of trade is disposed of in the same year in 
which it arrives at Rangoon, either by sale or by being cut up, or in various ways. 
This the plaintiff’ must have perfectly well known, and he could not, and indeed he 
does not profess to, claim four years afterwards the restitution of the particular 
logs which were found in 1868 at Tounghoo. His claim is to the damages which 
he has sustained by the conversion of the logs by the defendants at Tounghoo at 
that date. It may be right indeed to take the value of the logs at Rangoon, where 
the principal if not the only market for them existed, as the basis of the calcula- 
tion; but from the price at which the plaintiff could have there sold them must be 
deducted what it would have cost him to bring them to the market. This prin- 
ciple of estimating the damages is in accordance with the case of Morgans* Powell 
(S Queen’s Bench Reports), and with other cases with which English lawyers 
are familiar. It has been found by the learned Judge upon the evidence that 
Rs. 4 a log would be the cost of conveying logs from Tounghoo to Rangoon. 
There is no direct evidence of what the cost of conveying logs from Ningyan 
to Tounghoo would bo ; but the distance is said to be about three days’ journey, 
and the price of logs at Tounghoo is more than double Urn price of logs in the 
forest, a difference which must in some degree be composed of the cost of convey- 
ance. 

On the whole their Lordships are of opinion that they will be doing no injus- 
tice to the plaintiff if they assume the cost of conveying timber from Ningyan to 
Tounghoo to be as much as that of conveying it from Tounghoo to Rangoon. 
They think, therefore, that the sum of Rs ; 8 per log should be deducted from the 
selling price at Rangoon, As some evidence was given of the price which the 
Recorder adopts, viz., Rs. 50 per log. they adopt his finding on this point. They 
are therefore of opinion that from the Rs. 52,050 which have been given to the 
plaintiff; Rs. 8,828 should be deducted, leaving a balance of Rs. 48,722. 

The next action gives rise to different considerations. It was original^ an 
action for conversion of logs, but the amended plaint alleges in substance that the 
defendants obstructed the" plaintiffs right of ingress ami egress to the forest, and 
his right of obtaining and removing timber therefrom, whereby he suffered the 
damage complained of. It is not necessary further to advert to a question of 
limitation which was disposed of during the argument ; hut a more formidable 
objection to the maintenance of the action has to be dealt with, viz., that the 
defendants are not responsible for the wrongful acts oi Harwood in August or 
September 1807, assuming them to be proved; whether or not the Recorder was 
right in finding that they were proved it becomes immaterial to decide, in the 
view which their Lordships take of the case. 

It was contended on behalf of the respondents, that Harwood was the agent 
of the defendants, and that the defendants are responsible for those acts. That 
view was endeavored to be supported by reference to the case of Madcap v. The 
Commercial Bank of Few Bemmwiek (5 Law Reports, Privy Council), in which 
the rule was laid down as to the principles which regulate the liability of a master 
for the acts of an agent done without his express authority, but still "within the 
, scope of the authority of the agent) Some expressions of Mr. Justice Wiiles, in the 
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ease of Bavtoiek v. The English Joint Bloch Bank, referred to in the judgment of 
this board, were especially relied upon, and appear bo contain as clear an expo- 
sition of the law upon this subject as is anywhere to be found. They are as 
follows : — “ With respect to the question, whether a principal is answerable for 
the act of his agent in the course of his master's business and for his master's 
benefit, no sensible distinction can be drawn between the case of fraud and the 
case of any other wrong. The general rule is, that 'the master is answerable for 
every such wrong of the servant or agent as is committed in the course of the 
service and for the master’s benefit;” and the learned Judge goes on further, with 
reference to what may be deemed the course of the service, to observe, “ In all 
these cases, it may be said, as it was said here, that the master had not authorised 
the act. It is true he has not authorised the particular act, but he has put the 
agent in his place to do that class of acts, and he must be answerable for the 
manner in which that agent has conducted himself in doing the business which i i 
was the act of his master to place him in.” It lias been contended on the part o' J 
the respondents, that although there is no evidence of the defendants authorising 
the particular acts of violent obstruction of Darwood complained of, still that, 
inasmuch as the defendants put Darwood in a position to do that class of acts, and 
they were done for the defendants’ benefit, they are responsible for them, upon 
the principle laid down in the eases just referred bo. 

It now becomes necessary to refer to what evidence there is of Darwood’s 
authority. On the 28th March 3.807 we have an agreement put in between 
Darwood and Goldenberg and the Company, defendants, whereby Darwood and 
Goldenberg agree to sell to the Company, and the Company to purchase, the logs 
which Darwood and Goldenberg cut. That document establishes the relation of 
vendor and purchaser only, and not that of master and servant or principal and 
agent. The next material fact is that on the Loth July 1807 Darwood obtained a 
grant of the monopoly for four years, in obtaining which lie must be taken to have 
been the agent of the defendants, but that monopoly was not to take effect until 
the November following. Then follows an agreement in February 1808, wherein 
Darwood and Goldenberg agree to assign over the lease or grant which they had 
obtained in their own names to the Company, and to work for them from that 
time at certain rates. Undoubtedly this document creates as between Darwood 
and the Company the relation of employer and employed. Ib may be that this 
relation existed before, and that the document only embodied the terms under 
which Darwood and Goldenberg acted for the Company in November 1867, when 
the monopoly which was obtained in Dar wood’s and Goldenberg’s names was 
really exercised on behalf of the Company. But their Lordships are unable to 
find any proof that before November Darwood (Goldenberg may be thrown aside 
ap he was not in the forest) can be considered as having acted as the servant or 
agent of the Company. Until the lease of July loth, giving the monopoly, took 
effect on the 1st November, it would appear that the relation created by the 
agreement of March 1867 of vendor and purchaser continued ; it is certainly not 
shown that any relation other than that of vendor and purchaser existed between 
the defendants and Darwood up to November 1867, except that of agent to 
procure the lease in the previous July, but an agency to procure this lease is a 
totally different thing from an agency to work the forest on behalf of the 

TJJ&.iihis view, taking the exposition of the law of Mr. Justice Willes, which 
, |»oted, their Lordships are of opinion that the acts of Darwood cannot 
jfctte wrongful acts of a servant or agent committed in the course of 
plain reason that at that time it is not shown that Darwood 
was agent for the purpose of working in the forest on the behalf, 

•of the any ‘class of acts analogous to, those complied of. 

It may he m proof of the defendants Imying 
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adopted or ratified those acts, or indeed of the acts having been committed for 
their benefit. 

This being so, their Lordships are of opinion that the second action fails 
altogether. 

They will therefore humbly advise Her Majesty that in the first action the 
judgment be varied by reducing it from the sum of Its. 52,050 to Rs. 43,722; that 
the costs of the appeal be borne respectively by each party ; but that the cross 
appeal be dismissed with costs. In the second action they will humbly advise Her 
Majesty that the judgment appealed against be reversed and the suit dismissed, 
and that the appellants have their costs in the Court below and of this appeal, 
and that the cross appeal be dismissed with costs. 


The 13th April 1878. 

Present: 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Hindoo Law— Jains — Customs and Usages — Adoption (i by Widow) — Act VIII 
of 1850 s. 1 5 — .Declaratory Decree — Cow mjveniiu l Relief — ft mcell* U ion— 
hvj unct ion — Inter mn tio n in Sdihme n t Proceeding — Setting up Fictitious 
Nuncupative Will— Practice (Parlies ) — Ci n Fla in f iff — Remoddli n g of Suit 

On Appeal from the High Court at Allahabad . 

Sheo Singh Fail 
versus 

Mussumat Dakho and Moorari Lall. 

The right of Jains to be governed by their own peculiar customs and usages, when they are, by 
sufficient evidence, capable of being ascertained and defined, and are not open to objection, on the 
ground of public policy of otherwise, was admitted in the case of an adoption made by a widow of her 
grandson without any authority expressly derived from her deceased husband and without the consent 
of his kindred, which adoption would be invalid by ordinary Hindoo law. 

The question whether a right to some consequential relief exists must arise in all suits in which a 
declaration of title is sought under s. 15 Act VI i I of 1859; 

A right to come to the Court to have a document or act which obstructs the title or enjoyment of 
property cancelled or set aside, or for an injunction against such obstruction, would he sufficient to 
sustain a declaratory decree. 

The intervention of defendant in the proceedings of the Settlement Officer, and the former’s objection 
to the entry on the wajibuluns (or village admini si ration pap* r) *-f the widow's adopted son as her 
successor to the njouzah in question on the ground that -ho adoption was illegal, is an act of obstruction 
against which relief maybe granted if it is shown (which wa-- not iu this case) Lh;U lhu entry thus 
objected to was necessary to the settlement of the tnoiutnli. - a* the completion of the title, or the right to 
present possession. 

The setting up by the defendant of a fictitious will (whether oral or written) may be a ground for 
claiming a cancellation of the document. 

Quaere* — Whether, where relief against this will was not one of the objects of the original suit by tin 
widow, and the adopted son was afterwards made a co-plaintiff, the suit ought not, for the purpose of 
such claim, to be considered as a new suit; and whether, the defendant having before that time put 
forward the claim and persisted ih it to the end, relief might nui, if asked for, have been granted 
against id 

Mn Doyne and Mn Raikes for Appellant. 

Mr. ( tmjoie , QXl, ami Mn Cowell for Respondent, x 

, , Sir Montague Smith gave judgment as follows 

■ 'This is an appeal from a judgment of the High Court of the Norfch-Werfc 
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Provinces, which substantially affirmed a decree of the Subordinate Judge of 
MCC The suit was originally brought by the 

sonless widow of Isliq Lall, _in her ow ^ j ^ as* co-plaintiff The defendant 
whom she had adopted, being afterwards added as co piamun. 

(the appellant) was a younger brother of Ishq La • ofthe sect 0 f Jains, 

questions to So decided in 

» of the relationship o‘f the parties, would bo .nvalrd by oidinaiy 

® i “' 1 Tho li immodiate occasion of the suit arose in the following manner Isbq 
Lall, wimSt'Sra™ • contract, m received 

sgHS^^^agS 

=SS« ; SSiSS?;/3S4!r*S 

thereupon ^? e in tLe wa j ibulurz : (T ff 

“ i'ara. IX. Regarding special tribes and customs of adoption, second lnaiiiage, 

””-Lt Dakho desired that Sloornri Lall her 

nfW .h, u ] a u ou m succeed her after her death, but bheo Smgii Kai, the }ouu p u 
brother of her husband, on hearing this, objected that it 

should take place without the permission of the husbands neai lelations. 1 
Settlement Officer therefore passed the following Order on the loth Ju y 1871 
"4“ s mS get this point decided by the Civil Oonrt, and all points of tins 
errs oli shall bo decided by order of tiro Civil Oouit. , -*-» . 

- P Both the Courts in India have stated that the Settlement Officer, m calling 
' i . Won the Mussuinat to name her successor, acted in excess of lus powers It has 
, mot ffieea shown what is the precise object of the wajibulurz, nor what are the 
■• "il reffulations or orders under which , it is made. The reference to Paragraph IX. 

’ ding special tribes and customs of adoption, second marriage, or succession 
i to indicate that when these special customs are found to exist, it is aesirea 
fCS iTrJSd for tie intonation of the SetBemcnt authority 
sent Officer directed that the order ho had made for the above entry 
nunicated to the Mussuinat by the tehseeldar, aixd that she should 
:&yh tj&t question of adoption settled by the Civil Court. ' ; ,, 

thereupon brought; m&, in 


be ne 
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The plaint (the widow being sole plaintiff) asserts in a general and somewhat 
informal manner her, claim to be maintained in possession by establishment of 
plaintiff’s exclusive right of inheritance to the estate of her husband, composed 
°f the rnouzah above described, and to uphold the adoption of Moorari Lai l, 
plaintiff’s daughter’s son, as well as his right permanently to succeed her after her 
death, by voiding the defendant’s pretensions, under the usages and customs of the , 
Saraogi religion.” It then alleges that the defendant, during the progress of the late 
settlement, raised the objection that the widow cannot, unless with the consent of ’ 
the relations of the family, make an adoption, and that the plaintiff was referred 
to the Court by the Settlement Department. 

The defendant, in his written statement, after objecting to the suit on tile 
grounds that the adopted son was not made a party to it, that the entry in the 
wajibulurz did not give a cause of action, and that the suit was unnecessary and 
premature, stated his defence on the merits as follows : — 

“ 3rd. The law of inheritance applicable to the Jains is nothing different ‘from 
the Shastras. They are all subject to the common Hindoo law. Therefore, both 
according to law and custom, the adoption of a daughter’s son is invalid; more- 
over, the custom of adoption is not universally recognised among the people of 
this sect. 

w 4th. Among the Jains, a widow is not competent of herself to adopt a son> 
unless with the permission of her husband or the consent of the near heirs. 

“ 5th. The plaintiff’, as heiress of her husband, possesses only a limited interest. 
Her right is not permanent, and she has no power to alienate the property. The 
defendant, the brother of the deceased, is, under the Shastras as well as a verbal 
declaration of Ishq Lai, the owner and possessor of the whole of his estate. The 
plaintiff’ only possesses a portion of the property by way of maintenance for her 
life. She will hold it as long as she lives, and then the defendant will be entitled 
to it as reversioner.” 

Evidence having been taken respecting the customs and tenets of the Saraogi 
Agarwala Jains, the Subordinate Judge, without specifically deciding upon these 
customs, dismissed the suit on the ground that the plaintiff, by adopting a son 
who, upon adoption, would become, if his adoption were valid, heir to his father, 

“ had raised a barrier” to her own claim of absolute right. Upon appeal to the 
High Court, the Judges were of opinion that the Subordinate Judge had not suffi- 
ciently inquired into and ascertained the special customs of the Jains, and that he 
was wrong in dismissing the suit. The Court, therefore, remanded the suit under 
s. 351, Civil Procedure Code, and directed that an opportunity should be given for 
making the adopted son a party to the suit. 

The following passage of the judgment contains the view of the Court -with 
regard to the nature and scope of the enquiry to be made by the Subordinate 
Judge : — ' ' 

“ We are invited by the pleaders of the parties in this Court to give directions 
; to the Court below on the questions of Jain law which are raised in this suit, 

" The Jains have no written law of inheritance. Their law on the subject can 
he ascertained onIj r by investigating the customs which prevail among them ; and 
for the ascertainment of those customs we think the Court below would exercise a 
wise discretion if it issued commissions fur the examination of the leading members 
of the Jain community in the places in which they are said to be numerous and 
respectable, viz., Delhi, Muttra, and Benares. The questions to be addressed to 
these gentlemen would bo the following 

u i What interest does the widow take under Jain law in kite moveable and 
immoveable property of her deceased husband ? and does her interest differ in 
, 'respect of the self-acquired property and the ancestral property of her husband ? 

• Is,> ,widow under Jain law entitled to adopt a son without having received 
; ‘apHklrity from her husband, and without the consent of her husband’s brother ? 
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May a widow adopt tlio son of her daughter V By the adoption of a son, does the 
adopted son succeed as the heir of the widow' or as the heir of her deceased 
husband ? 

“ 'Has the adoption of a son by a widow any effect, and (if any) what effect 
in limiting the interest which she takes in her husband’s estate ? And if the 
Subordinate Judge considers that the verbal gift wfrich the respondent alleges is 
established by proof, he might further enquire whether such a gift is valid as 
against the widow ?”’ 

Upon the suit being thus remanded, Moorari Ball, the adopted son, was made 
a co-plaintiff, the Mussumat being appointed his guardian. 

Commissions to take evidence as to the customs of the Saraogi Agarwala Jains, 
were then issued to Delhi, Jeypore, Muthra, and Benares, and several leadin'.’ 
members of that division of the J ain community were examined under them at 
each of these places. The Subordinate Judge has thus summarised their evidence : 

“ With the exception of one from Delhi, the others unanimously declare that, 
in the absence of any son, a Jain widow succeeds to the estate of her husband 
moveable and immoveable, in absolute right. 2nd. That she can deal with it at 
pleasure and without restriction. 3rd. That she can adopt her daughter’s son 
without requiring any consent or authority from her deceased husband, or rela- 
tives of such deceased husband ; and that such adopted son would succeed to her 
deceased husband s estate in the same manner as her own begotten son would havo 
done, with a slight restriction. 4th. That a nuncupative will by her husband 
would not be valid as against her; but this last point does not at all bear on the 
case, seeing that there is no evidence as to any such will having been pronounced.” 

The Subordinate Judge then made a decree in favor of the plaintiff in the 
following terms : — 

“That the plaintiff is entitled to a decree to bo maintained in possession of 
the zemindary property in question, on the ground of her exclusive and absolute 
right thereto as heir of her husband, and for a declaration of the validity of the 1 
adoption made by her, and of the right of her adopted grandson by her daughter 
there being nothing to prevent his succession to the estate.” 

. Tlle defendant again appealed to the High Court, one of his grounds of appeal 
being that the witnesses, except at Jeypore, had not been examined on oath 
Another ground was, “That the finding of the Subordinate Judge as to there bein^ 
no evidence regarding the nuncupative will by the deceased husband of the 
plaintiff in favor of the appellant was incorrect.” 

On this appeal coming on to be heard, the Judges of the High Court held that 
the evidence objected to had been irregularly taken, and being of opinion that it 
would not be proper to decide the important questions of Jain "law involved, in the 
ease upon the evidence of the Jeypore witnesses alone, they determined, before 
finally disposing of the appeal, to issue fresh commissions from their own Court to 
Delhi, Muthra, and Benares. These commissions were accordingly issued, and 
under them the original and new witnesses were examined, whose testimony was 
given 'at greater length than on the first occasion, 

■; 'J Upon the return of these commissions, the cause was finally heard by the 
High Court, and the judgment now under appeal pronounced. It contains the 
A Plowing general account of the history and religious tenets of the Jains 

parties are Saraogi Agarwalas, one of the numerous subdivisions of the 
( Jajns., What little is known of the history of that sect is to be found 


] y e learned judgment of the Chief Justice of Bombay in Bhugwan 
ii ' T< Bagial (10 Bombay, H, 0, XL, 24*1), For upwards of eleven and 

j ^ S7*. tave ^seceded from the creed of the Yedas, and their, religious 

, Iftmnltv with ,+jKa r*rA**Anf.«* -rk — —jail . Zj? n .. 
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fe They differ particularly from the Brahminical Hindoos in their conduct 
towards the dead, omitting all obsequies after the corpse is burnt or buried. They 
also regard the birth of a son as having no effect on the future state of his 
progenitor, and, consequently, adoption is a merely temporal arrangement and has 
no spiritual object.” 

The Judges then proceed to an elaborate review of the decisions in India in 
which the laws and customs off the Jains have been considered. It appears to have 
been contended before them, to use the words of the Court, u that the applicability 
to Jains of the laws of the Brahminical Hindoos, or what is generally termed 
Hindoo law, had been established by so many rulings that the Court was bound 
to apply it to this case and further, that no uniform and consistent body of 
customs and usages existed among the Jains which would enable the Court to 
affirm that the general law was modified by them. It certainly appears that 
in most of the decisions referred to by the Judges, the Courts had held that there 
was no sufficient proof of the existence of special customs among the Jains to 
displace or modify the general law, though in others, where sufficient proof of 
special customs appeared, effect had been given to them. Their review of these 
previous decisions led the Judges to the conclusion that they were not opposed to 
the view that the Jains might be governed, as to some matters, by special laws 
and usages, and that where these were satisfactorily proved, effect ought to be 
given to them. The learned Counsel for the appellant, who argued the case at 
their Lordships* bar, felt himself unable to dispute the correctness of this 
conclusion. 

It would certainly have been remarkable if it had appeared that in India, 
where, under the system of laws administered by the British Government, a large 
toleration is, as a rule, allowed to usages and customs differing from the ordinary 
law, whether Hindoo or Mahomcdan, the Courts had denied to the large and 
wealthy communities existing among the Jains, the privilege of being governed 
by their own peculiar laws and customs, when those laws and customs were, by 
sufficient evidence, capable of being ascertained and defined, ami were not open to 
objection on grounds of public policy or otherwise. 

It no doubt appears from the judgment of the High Court of Bombay deli- 
vered by Westropp, Chief Justice, in Bhagrrmclas Tejmnl v. Raginal (10 Bombay 
H. C. R. 241) that the Judges of that Court were not satisfied that in the Presi- 
dency of Bombay usages had been established to exist among the Jains at variance 
with ordinary Hindoo law. “ Hitherto,” they say, “ so for as we can discover, none 
but Ordinary Hindoo law has been ever administered either in this Island, or in 
this Presidency, to persons of the Jaina sect.” This view was expressed by the 
Judges after considering and commenting upon several extracts from historical 
and' text writers. They also remark upon the impolicy of introducing departures 
from the general law. Their Lordships, however, do not understand the Judges to 
say that customs having such an effect may not lawfully be given effect to, if 
established by sufficient evidence. On the contrary, their judgment contains this 
passage,;— 

“ But when amongst Hindoos (and Jains are Hindoo dissenters) some custom 
different from the normal Hindoo law of the country in which the, property is 
located and the parties resident is alleged to exist, the , burden of proving the 
antiquity and invariability of the custom is placed on the party averring its 
existence.” 

Reference was also made to the observations of this Board respecting the 
proof required to establish customs in the ease of Ramulahinni Amiaal v. Rimuaiha 
Berumal (14 Moore, I. A, 585).* 

The facts in the case before the High Court of Bombay were, that after the 
death of both husband and wife, the brothers of the deceased husband/with the 

* 17 W, B, m ; 2 Satin. 1\ 0. B, GQIi 
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consent of the 1 uneb, chose a nephew of the husband, to be his son by adoption, 
^he evidence given in support of such a custom of adoption was slight, and the 
Court held that it was not sufficiently proved. It is said in the judgment “ Not a 
single yati, or pundit, or priest, or other expert, either in the loro of the Jainas or 
ot the .brahmins, has been called to prove the alleged custom.” Undoubtedly such 
a custom being, as the Judges point out, opposed to the spirit of the Hindoo law 
of adoption would require strong evidence for its' support, and such evidence 
appears to have been wholly wanting in that ease. 

In the present ease their Lordships consider that the Judges of the Hhdi 
Court were right m thinking that their decision should be governed by the 
evidence taken m this suit. J 

This evidence, particularly that taken at Delhi, is entitled to great weight, 

lt V3 a g fi e§a !i d b °M b t ? T tbG Statm of the witnesses, and to the consistent manner in 
which they describe the custom. It is stated in the judgment below that “ Delhi 

( Ki C Si S f-. 0f mV 1 !?® “ the N( ? rtIl -West of India, and is the adjoining 
uistnct to that la which the property is situate/’ 

which the witnesses were called together to be examined, and 
then position m the dam community, are thus described in the judgment:— 

railed j,’ e P ort . s that on receipt of the Court’s commission, he 

nf +1 r Z • i IJ p, ; lty Co ““issioner to furnish him with a list of the names 
-./" r: 1 / 1 meu,ueis of the 'J ain community residing in Delhi; that out of 
l-o persons whose names were so furnished, lie selected twenty-six persons whom 

who7tT?„ t0 f 1 k-" Oo»vt. an! that of tl.e ttvehty-eiAe Joined six of 

\hom two, Zoia Mul and Ghyan Chund, were elders of the Council of the sect at 

miibeirthTsett wldt ei d nnt ii a11 f K * tions of i ' el I i S ious and social importance 
entitled them to ad/ J * e f ° ll)er i our persons selected were all of a rank that 
entitled theni to admission to the .bieutenant-Governor’s durbar. Of these also 

one Buldeo femgh deposed he was a nicmlior of the Council before-mentioned' 

ff tvvo°oZ G ’ i ° ner ’ at U,e iasLanc0 of the a PPcllant, took the evidence 

of two others out of the -b persons summoned. As ail the witnesses so selected by 

w fla ^f 1 Tb 11S f 10 f ei / mU f t be I ,1 jp s . umfed t0 liave been impartial, and as either party 
was at liberty by the terns of the Commission to produce any witnesses he dffl 
should be examined and the appellant availed himself of this privilege only so far 
as . t0 e y in me two of the witnesses summoned by the Commissioner it is hmdly 

token "***“ U otoi " d 

clusmns drawn from it by the Court were in the main correct. 

concur ffittiem”— UjUS Sfcated ia tho judgment, and their Lordships entirely 

examhSltZeZln^ZpJ./r' 106 ^ that by tlie independent witnesses 
sevcSof the d Deni Z/ Commissions, and having regard to the position which 
several of the Delhi witnesses hold as expounders of the law of the sect it cannot 

1 rf preponderates S 7SS 

?™ ls - f* appeals to us, that so far as usage in this country ordinambr 

'Ifcsbr Custom rfthe e f ( ? liShCd t!mt a f/ CSR ' yi j low of a Sara °J Agarwali 

wlWband thats ZZ if »•? ? ufth Ia ^ er dominion over the estate of 
4 a lS ( - nn ceded by Hindoo law to the widows of orthodox Hindoos- 
takes an absolute mteiest, at least in the wit-acquired property of her 

- We bwe said ’ neecssmy for us to fuXrTn this suft 
vttmkilT? P urclie f ed l) y the widow out of self-acquired property 
£; CTjM&f 5 s ^ e enjoys the right of adoption without the pennlSK 

a d ^ v ’» son 

°* a begotten son. ; It also appeal's- prpvod bytfehf, 



more reliable evidence, that on adoption the estate taken by the widow passes to 
the son as proprietor, she retaining a right to the guardianship of the adopted son 
and the management of the property during his minority, and also a right to 
receive during her life maintenance proportionate to the extent of the property 
and the social position of the family.” 

The Court adds : — 

“We do not, however,-* desire to be understood as ruling this point in this 
suit for the widow, and the adopted son has not been separately represented at 
the Bar, and we have not had the benefit of such assistance from the Bar on this 
point as on the other issues, there being at present no contest between the widow 
and the adopted son as to their respective rights. We shall affirm the decree of 
the Subordinate Judge, declaring the validity of adoption and the right of the 
adopted son to succeed to the estate in suit as a begotten son, hut we shall vary 
the decree of the Subordinate Judge, so far as it declares the widow entitled to be 
maintained in possession as proprietor, by inserting the alternative, or as manager 
on behalf of her adopted son.” 

Their Lordships will advert hereafter to the form of the decree. 

They will now proceed to consider the objections raised to the suit on the 
ground that it is merely declaratory, and can lead to no relief.. 

It is scarcely necessary to say that their Lordships desire to adhere to the 
opinion declared in several decisions of this Board, that s. 15 of the Indian 
Act Vi II of 1850 relating to declaratory decrees ought to receive the same con- 
struction as s. 50 of the English Act, 15 and 10 Vic., o. S<>, which is similarly 
■worded, has received from the English Courts. In the last of these decisions the 
English and Indian ea.ws on the subject were iv. viewed, and it was laid down 
that a declaratory decree ought net to be made unless there is a right to some 
consequential relief which, if a.dmd ibr, might have been given by the Court, 
or unless in certain earns a <u -cl a ration of right is. required as a step to relief 
in some other Court. (Si rinu/thoo Alnolhoo A'aJrltitn 1 and o//hw« v. horwhuja, 
Tcwr. L. R, 2 I. A., 1(11).)* 

The question whether a right to some consequential relief exists must 
therefore arise in all suits in which a declaration of ti tic- is sought. It Is 
enough for the present purpose to observe that a right to come to the Court 
to have a document or act which obstructs the title or enjoyment of property 
cancelled or set aside, or for an injunction against such obstructions, would bo 
sufficient to sustain a declaratory decree. 

It was contended on behalf of the respondents that the Intervention of the 
appellant in the proceedings of the Seiblomeiifc Officer, and Ids objection to the 
entry on the wajibulurz of the name of Mom nr i Lull as the adopted son of the 
Mussuniat on the ground that the adoption was illegal, \v»s an act of obstruction, 
against which they ■were entitled to relief: and if it had been shown that the 
entry thus objected to had been necessary to the settlement of the mmizah, or the 
completion of the title, or the right to present: possession, the contention might 
have been well founded. But this has not been shown. It would seem that the 
mouzah had been already granted by the Government to the Mussumat, and she 
had been recorded as proprietor. The object of the paper appears to be, as already 
stated, to record peculiar customs and rights fur the infornialioii ol flu*. Settle- 
ment Officers; and although the "Deputy Collector a4md for ini urination as to the 
Mmsumais successor, and upon the appellants’ objection to the entry M the 
adoption, placed his objection upon the wajibulurz, and referred the parties to a 
Civil. Court, their Lordships would have left groat difficulty, to say the least, if .it 
had been necessary to give a decision upon this point, in coming* to the conclusion 
that these proceedings were such an obstruction to the title or right of possession 
as would sustain the decree. 


23 W. H. 3X4 ; mite p. 10& 
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Another ground on which it was alleged the plaintiffs were entitled to relief 
was that the appellant had put forward a nuncupative will of his deceased brother 
b}>- which he was made the proprietor of the estate, and that the plaintiffs were 
entitlea, ■“ thej> had asked for it, to a decree annulling that will 

It would not probably be disputed that if a fictitious will 'in writing be set 

T 1 * 1 ' 0 ??'- Case bein S made > mi s bt claim to have the document 
cancelled, and. then Lordships are not prepared to, say that in cases where pro- 

aJ - y A Pf S by oral 7 m an analogous right to have it declared null 
may not exist. A clapn under such a will is not a bare assertion of title, hut the 
■ettrng up of a specific act by which title to property may be conferred The 

rZc„trit r g T g T h rel i e { in the Case of written wills would seem to apply 

greater feme to the lattS than the Wen PTObable ° f witnesses > witb even 

this 2,l^ b r Ver ’ A 0 r ten r dedl ° n , bebalf of tbe appellant, that relief against 
intervSZ nf th ° f If ° f the original suit, which was confined to the 

on °f the appellant in the settlement proceedings. Undoubtedly the 

firat timf\n°S d° f * i m * erventlon ’ and tbe assertion of this will appears for the 

moceedLl ttt thl “ S ™ r - • ?? * wiI1 be fouad - reference to tbe 
pioceeaings, that the claim was persisted in after Moorari Lall had been added 

as a co-plamtifi, and indeed to the end of the suit. One issue framed at the first 

leanng of the cause was whether the verbal will had been in fact made and 

was ° whethei^a^vei iff wit f.® ssos examined upon the customs of the jai ns 

i ^ whethei a yeibal gift is valid against the widow. The Commissions in 

winch this question appeared were issued after the first remand to the Subordinate 
Judge and after Moorari Lall had been made a co-plaintiff In Lfiud™t 
given after the returp of these commissions, the Subordinate Judge expressly finds 
on this issue that a nuncupative will by the deceased husband would not be vMid 

High 

«lh th. question of this will in its ail ' ' ** C °"“ ** 

, ti/ 16 c ° ntent t U ’ tben> i 0n tbe P art °f the appellant that his puttino- forward 
of this will ought not to be regarded, is reduced to the objection \hat it was not 
introduced into the original plaint. It is, however, questionable whether when 
Moorari Lall was made a plaintiff, the su.it ought not to be considered for this 

Sard a " e . w ^ and whether the appellant, having before that time put 
forward the claim m question and persisted in it to the end relief mfoht not if 
»kod for, have been panted agnnst it It „o»ld not be SSj S th° silt 
? u I d bave b ? e P ™ fact remodelled when Moorari Lall became plaintiff so as to 
■“ “ ““ if “ W been so tetellW^nd “l S 

rna , Thei fi L ° rdshl > s ' h r ever > do not tbink ifc necessarv to give a definitive imfo 

n SZ iV qU6Stl f; b 4 CaU f r ^ aro of opinion that under the circumstincfs 
in which this appeal to Her Majesty comes on to be heard, the appellant ouriit to 

Z£t:t d ^onT lii§ 011 MS ***** t0 

ntT tefeitejtee'^in'tlie'^groteids^t^appeaF to^thb^otee^on 8 to 1 the 

T Ve t5je Gourt llavin g become abortive, in conse- 

deposit for co§ts not having been made in due time, application to 

^^> SP ^ Cia leave , to a PP? al was made. In the potition for^this leave 
t0 ¥"■ ob j e J tion > but the application was based on 

ISSt %SS£? « * ^ «» 

“wfeffew the conclusions of the High Court upon the « 

- . ■ ; • . ; • - ; ; 
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evidence relating to Jain customs, contains the following passage : — “ The 
petitioner now humbly submits that the suit is one concerning properties of large 
value, and involving questions of great importance to the sect of the Jain com- 
munity, to which the petitioner "belongs.” Their Lordships having, on this 
ground, advised Her Majesty to grant special leave to appeal, they are invited, 
when the appeal comes on to be heard, not to examine or consider the important 
questions thus indicated, but to reverse the judgment on aground which altogether 
excludes their discussion. Their Lordships do not by any means intend to lay 
down, as a rule, that no questions can be raised at the hearing which are not 
indicated in the petition for special leave to appeal ; but, in the present case, con- 
sidering the whole course of the proceedings in the Court below, to which they 
have fully adverted, the importance of the questions upon which the appellant 
obtained special leave to appeal, and the somewhat technical character of the 
objections raised to the maintenance of the suit, they think the appellant ought 
not, at this si-age, to he allowed to insist that by reason of these objections the 
decree appealed from should be reversed. 

Exception has been taken to that part of the decree of the High Court which 
varied the decree of the Subordinate Judge, declaring that the widow was entitled 
to be maintained in possession as proprietor, by substituting the declaration that 
the widow Is entitled to retain possession of the. estate, either as proprietor, or as 
manager thereof on behalf of her adopted hon, Muorari Lull The substituted 
declaration, being in the alternative, is no doubt in one sense uncertain ; but it is 
independent of the other declarations which decide the rights of the parties as 
between the plaintiffs on the one ride, and the defendant on the other, and repel 
the defendant’s pretensions. The Court, indeed, could not properly make, a binding 
declaration as between the adoptive mother ani the adopted son, both being 
plaintiffs, it is, no doubt, on this account that the decree, whilst it declares tins 
right of the widow to present possession as against the defendant, is framed in a 
form which avoids prejudice to the rights of the plaintiffs ht!>>r re. 

In the result their Lordships will humbly recommend Her Majesty to affirm 
the decree of the High Court with costs. 


Tim 13th April 1878. 

JGi'cUCitf l 

Sir James W. ('civile, Sir Barnes Peacock. Sir Montague K. Smith, 
and Sir Robert P. Collier. 

H inti oo La t>' of Jnlurittuiec — Corel rod ion — Gift — Km hut Senu Kroiw—* 

A hsolatc Esla le EsbUrda i l — 1) i*po* *i.tt m by Will. 

On Ajtjwil from ike Uiyh Court tit Calcutta. 

Bhoobun Mohini Delia and another 
rerun* 

Hurrah Clumder Ulmwdhry. 

If the words in u onmwl You arc myt-dder; ! noourdingiy grant to yuua talnoU f* o* your support 1 * 
had stood alone, tl might have been open to ijue.dhm, whether an ?jJ»^oiuto grant ui* a grind for lift! only 
was intended ; hut coupled vsith ihc words tlud follow. “ being in possession oC tin; lands and paying 
rent according to the fahoot juinma. do you and the generni.ions burn of your wmnh successively {ran tan 
mmi kmmh enjoy tlie samo, r they appear to import an absolute e-dato, such as would have been given 
nad the words been 4 ‘ytmr obildren and grandchildren/’ and no iufcrcixx; ho far arises that the donor 
fuel an English estate-tail in his cord emphd tom As to the negative words which follow, no other 
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a talook for your support," had stood alone, it might have been open to question 
■n hcthei anabsoiufe giant, 01 a gi ant tor life only was intended: coupled with the 
words that follow, “being in possession of the lands and paving rent according to 
the tahoot jumma, do you and the generations born of your womb successively 
enjoy the same,” they appear to import an absolute estate, such as would" have 
been given had the words been “your children and grandchildren ” And no 
inference so far arises that the donor had an English, estate tail in his contempla- 
tion, as the testator in the Tagore Case undoubtedly had. 

The only difficulty is caused by the words which follow, “ no other heir of 
yours shall have right or interest.” 

Upon the best consideration which their Lordships have been able to o-ive to 
the meaning of these negative words, it appears to them that they may be read as 
referring to the time of the death of' Kasiswari, that their effect is to make the 
absolute estate before given defeasible in the event of a failure of issue living at 
the time of her death, m which event the estate was to revert to the donor and 
Ins heirs That there is nothing in such a condition repugnant to Hindoo law 
appears from the decision of this Tribunal as to an executory devise in the ease of 
boorjeamoney Dossee v. Denobando Mtdlich (9 Mqorc I. A., p. 134),* as explained 
m the J ago re Casc.f 1 

Their Lordships are, therefore, of opinion tl*at Kasiswari took the whole 
estate defeasible on the happening of an event which did not occur, and that she 
lia« ; therefore, an estate which she could dispose of by will. 

It follows that the plaintiffs are entitled to succeed in this suit. It is un- 
necessary to decide what their rights may be inter se. 

t T1 ^i r L °f clslli P s wiU . therefore, humbly advise Her Majesty that the decree 
lt h ?^i C ° Urt Tj re x VCrs d’ 1 and tl,afc tho ,looree of the Subordinate Court be 
appeal ^ 10 a ^ i '* U ants AV1 javo ^ 101r co;,itsi 111 t,l ° Courts of India, and of this 


Tho 17th May 1878. 

Present : 

Sir James W. Colvilc, Sir Barnes Peacock, Sir Montague E. Smith 
and Sir Robert P, Collier. ? 

Res Judicata Hindoo Law (Mitacshara)— Family Custom— Exclusion from 
Cohen ia.ve.e (ofFemaCs)- Impartible Property— Sale of Part— Necessity— 
Reversionary Heir— Declaratory Decree— Remand. ' 

On Appeal from the High Court at Calcutta. 

Tekait Boorga Pcrsad Singli -* 
versus 

' . . Jekaitni Dourga Kojiwari and another. 

rr tbe Wss ° f her 

■ JsJwfcp (-fefcodant in) that .nit. Umhho wCntitliT 1>Iaint,ff . wl » 0 was 
. % plaintiff was barred by the mlhT<uSn o„C Zi ? 1 takoj ? Possession under 

to property upon the death ol her son. 10 ’ ^ 1 tUt ' st bwno11 of tho was entitled' 


■ a ?“«*» or koo&cV. exclucling iemS 

*o property upon the death ol her son 10 ’ ^ 6 ° UluSt brancl1 of tho toily, was entitled 

* . ° P by th ° >“ lf ® present suit had not been set up by as 
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defendant, in the former suit, the adjudication in the first suit would still be a bar to the proceedings hi 
the second, on the ground that the claim was the same in both suits although the allegations were 
different, and that the plaintiff, as defendant in possession, ought to have resisted the claim in the 
former suit by setting up the family usage. 

But although the plaintiff is barred by the former adjudication from setting up the family usage 
for the purpose of showing that he is entitled to possession during the defendant's life, he is not thereby 
barred from showing that upon her death he, if he survives, will be entitled to succeed her. 

The impartibility of the property does not destroy its nature as joint family property, or render it 
the separate estate of the last holder so as to destroy the right of another member of the joint family to 
succeed to it upon his death in preference to those who would be his heirs if the property were separate. 

Unless the plaintiff could establish the family custom which he had set up, he was held not entitled 
to ask for a declaration that a deed of sale executed by the defendant in favor of another party was 
illegal and inoperative after her death. 

Where legal necessity can he proved for raising a portion of the money which formed the conside- 
ration for a deed of sale by a widow, but not the whole of it, the deed would not be wholly void as 
regards a reversionary heir, but would be valid as against him to charge the estate for the amount 
necessary to be raised. 

Where the evidence was not such as to enable their Lordships to determine what, if any, portion 
of the advances made to the widow, was made for purposes for which according to Hindoo law she 
could alienate the estate, and it did not appear advisable to remand the case for a further enquiry which, 
•after causing considerable expense and delay, would not be binding upon the whole family, their Lord- 
ships. declined to make a declaratory decree with respect to the deed. 

Mr. Woodroffe and Mr. Cutler for Appellant 
Mn Doyne for Respondent. 

Sir Barnes Peacock delivered the following judgment : — 

This is a suit brought by Doorga Persad Singh, son of Gopi Nath Singh, 
alleging himself to be the* proprietor of Talook Guddi Chakai and other property 
in Zillah Monghyr. The suit is against Tekaitni Doorga Konwari, widow of 
Futteh Narain Singh, deceased, and mother of Gurbh Narain Singh, deceased, and 
also against Maharajah Joy Mungul Singh. It was brought first to obtain posses- 
sion from the widow by adjudication of the right of inheritance of the plaintiff in 
accordance with koolachar or family usage in reference to the property in suit 
left by Tekait Gurbh Narain Singh, son of the late Tekait Futteh Narain Singh. 
Secondly, for an adjudication and order with respect to the right of reversion to 
the said estate, that a deed which had been executed by the widow in favor of 
the defendant Joy Mungul Singh should be declared illegal and inoperative after 
the decease of the widow, the defendant No. 1, 

The property was formerly the property of Dhurm Narain Singh, and their 
Lordships think it must be taken to be joint ancestral family property although 
impartible. Upon the death of Dhurm Narain Singh, who left several sons and 
other lineal descendants, the property descended to his grandson, Loke Narain 
Singh, the father of that grandson, Juggernauth Singh, having died in the lifetime 
of Dhurm Narain. Upon Loke Narain Singh's death the estate descended to 
Futteh Narain Singh, the husband of the present defendant No. 1. Futteh Narain 
Singh left three widows, who upon his death claimed to have the estate registered 
in their names. The present plaintiff intervened before the Collector and objected 
to the registration of the property in the names of the three widows, but the 
Collector decided in favor of the widows, and their names were registered as the 
proprietors of the estate upon the death of Futteh Narain. After that registration 
the present defendant gave birth to a son, Gurbh Narain Singh, who lived for a 
short time and died in his infancy. The plaintiff claims that upon the death of 
Gurbh Narain he was entitled to succeed to the estate* and that the widow was 
not entitled, according to the Mitacshara law and the custom of the family, to 
succeed as the mother and heiress of her son. 

With regard to the claim to recover possession from the widow, the answer 
set up is that a former suit was brought by the widow after the death of her son 
for the purpose of recovering possession of two-thirds of the property from the 
other two widows with whom the present plaintiff, who was a defendant in the 
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former suit, was said to be in collusion, and also to have her possession confirmed 
as to her own one-thud. A decree was given in that suit in favor of the present 
defendant, the widow, who _was the plaintiff in that suit. The plaint in that case 

+ Ut uhi 8 be collecfced from the judgment of the Court of 
Iirst Instance in that suit that it was brought by the present defendant as mother 

and heiress of Gurbh Narain Singh, deceased. The present plaintiff as defendant 
“ m - hls written statement, which is set oiit in the record, page 145, set 

up the following defence. He said : “The plaintiff is not entitled to succeed to 

Fatt f h N T in Singt - The aforesaid Tekait during 
ins litctime and, aftei his death, his widows and the minor son which was born 

to him, hved m commensahty with me the defendant. The whole of the property 
ZZ according *? the Shaotra, after “eSK 

! S f minor son, I the defendant, the paternal cousin of Tekait 
Fut teh Narain Singh, am entitled to the ancestral estates.” He opes on in the 

Z ^ 1Sfcll , Je n 1274 ^'Mthe defendant 1 on* account of 

Futteh t- U h P t? Y W Ti hy the COn£ent of a11 the ***** widows of Tekait 

Gad nasldn of tSSMS a . mlah %^ots and lessees and others installed, as the 
Stecrthardate T l b« - P C 0 acc ° rd ^g to the usage which has prevailed of old. 
there savs S 11 beei1 OT m g possession of all the mouzahs in suit.” He 
taken S wtit T® ? stall ? d according to the usage, and therefore it may be 
in * i Ti i i V ^standing the estate was joint family property he claimed to 

h! » KwS T?!Z S 1° ^ ™«“ impartMe istte t to “hi* 

ne as the eldest branch of the family was entitled to succeed The Omirf nf psw 

of one-third be confirm^ ” mi ™ & I < Ue _ coUudlI % aG(i t-hat her possession 
the plaintiff whn i- ' T [ lcle was therefore a decision in that suit between 
defendant that +i & •! l iresGllt defendant, and the present plaintiff, who was the 
Gurbh entitled to succeed as the mother and heiress of 

JSgh 8 preC ‘ rKd to the Hi * h 

entitWj e ;n U +Sl° n TI is ’ whefchei in tIle fac e of that adjudication the plaintiff is 

ssSsgiias 

g 6 f0T “ er s ”‘ “ teTffeS'vtfag p„t‘ 

cited, in which Lord° WestburV hefdte?’ 3 If L p W J . ourna1 ’ Chan oery, 346, was 

SSS t ivr 

igr? lm °™ aad denied that of the mother the present 
bgjr esB ofheAon ^ against 111111 tliat tiie mother was entitled to 

*•? Court, reported, 

Jli 1 ,. Spates 


a 4 ' ; ■ - 1 JT Tt", ^ .VJU.TS 

mM’k } * 3 .4: '% ? 
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possible for him according to his knowledge then to bring forward.” If the 
defendant did not resist the claim in the former suit upon the ground of the 
family custom, he is not entitled in the present suit to upset the former decision, 
because he failed to set up a custom which he ought to have relied upon at the 
time. The decision in the former suit would be utterly useless if the present suit 
could be maintained. The pkintiff in his present suit, in the 8th paragraph of 
his plaint, says, “ On the strength of the aforesaid decree, the defendant No. 1,” 
that is the widow, “ put your petitioner out of possession.” If that decision was 
correct she was entitled to put him out of possession. But in the next paragraph 
he says, “ The cause of action arose from the said date when your petitioner’s dis- 
possession took place” In effect* he says, that although the mother took possession 
under the decree in the former suit, the taking of possession under that decree 
gave him a right to sue her to recover the possession back again from her; If 
such a suit could be maintained there would be no end to litigation, 

A case was referred to from the 3rd Madras High Court Reports, page 320, in 
which Chief Justice Scotland seems to have been of opinion that if the same facts 
were not set up in the former suit a decision in that suit would not be a bar in 
the second suit. The ground, however, upon which Chief J ustice Scotland thought 
that the former judgment could be impeached was that the Court had refused in 
the first suit to allow the party who wished to impeach the judgment to go into 
the case which he set up in the second suit. 

In the 2nd Law Reports, Indian Appeals, 283,* a similar question was 
brought before the J udicial Committee; It is said, in the judgment delivered by 
Sir Montague Smith, “It was suggested by Mr. Cave that the former judgment 
ought not to be binding, because certain witnesses having been examined before 
the present appellant intervened in the suit he was refused the opportunity of 
cross-examining them. Their Lordships think that such an objection is no answer 
to the defence arising from the former judgment. If there had been any mis- 
carriage of that kind the matter Was one for appeal in that suit. The objection 
does not appear to have been raised in the appeals that were successively made 
in that suit to the Civil Judge and to the High Court; but whether it was sd 
raised or not, their Lordships think that that Cannot affect the operation of the 
final judgment, which must be taken to have been rightly given.” 

But it appears at page 16G of the Record in the present case that the family 
custom was brought before the Court in the former suit. They say : “ As to the 
third ground, Doorga Persad Singh attempted to give evidence that there is a 
family custom or koolachar, by which* in this family, females were excluded from 
inheritance. He did not make any averment to that effect in his written state- 
ment, and* therefore, did not, perhaps would not, pledge himself to it on oath or 
solemn affirmation. He did not give the plaintiff any warning that she would 
have to meet any such case. No issue was raised on it, and down to the time 
when he examined his witnesses, and even in his written grounds of appeal before 
us, there is no statement of the particulars of this custom or koolachar, the exist- 
ence of which he now suggests. He does not even aver in his written grounds of 
appeal that such a custom is proved.” 

It was contended that the cause of action in the suit in which the present 
defendant was plaintiff was not the same cause of action as that which is set up 
by the plaintiff against her in the present suit. A siniilar point was considered 
in the case reported in 2 Bengal Law Reports, Indian Appeals,* to which refer- 
ence has already been made. It was there said ; “ Both the Courts below have 
held that the present suit is barred by reason of the judgment In the former one. 
The ground of the present appeal is that they are wrong, inasmuch as it is said 
: that the case does not come within s. 2 of Act VIII of 1859. Now the Section is 
; ’ this ; ‘ The Civil Courts shall not take cognizance of any suit brought on a cause 

* 25 W. B, 1 ; ante p, 2X8, 
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<>1 action which shall have been heard and determined by a Court of comnetent 
jurisdiction m a former suit between the same parties or between parties un£ 
whom they claim. Their Lordships are of opinion that the expression ‘ ea^o of 
ac ion cannot be taken m its literal and most restricted sense. But however 
that may be, by the general law, when a material issue has been tried and deter 
mined between the same parties in a proper suit and in a eomJ ntr^ * 

Act VIII '"Their T„ , jad & menfc lfc 1S said > after reference to the second clause of 

2gS 

This law has been laid dowii bv f serilt of 1 vexan pro eddem causd. 

profession is familiar It nrol fi-L i-,1 f £ S m , t us countl T Wlth which the 

Lc which wZ liZrJ S' "1™ TS »«“- ’"£? “ do ,™ ^ i" * 

which Lord Hardwicks held tw Atkyns, Gregory v. Molesworth, in 

effect, though Mod in 

« haring 1 r rcoItm\y teSmy F V " f ^ 

ease. The* decision is of so Vczlt a da £ fb,??w ? ^ ° pimon in tlie P**** 

“ffsStfssiztSLft'tSt rr- pIai “f a: *p»“ 

that decree the plaintiff’ is bm-ed hwhf ^ng taken possession under 
possession from her upon the -round that tt fr0m Bering the 

outitw to succeed to\he property upt^dXffTc^ ““ 1,6 w “ 

entitled to £ itdTelred thTt the^Lf^ V f a “ e] T.. whether the plaintiff is 
Joymun-ul is void and inv^i/l L . deed which the widow executed in favor of 
: pwe that he is the M f’ *** pIaintiff musfc 

1 , the defendanfc No. 1. No doSbt tff fhmiL ^S to .«accced upon the death of 

; Jteihat purpose, for although the plaintiff b Up m tllis suifc 

: up for the pu r ose ** fTf ad J adica tion 

^%the lifeof the Defendant No i 2“* K 1S eatltled to possession 

^ i -- dant No p he JS not thereby barred from showing that 

led to succeed her. See t.ha f*<n on 
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mehal in dispute leaving a female heir ™ fm le decease of the proprietor of the 
females, the eldest heir male of the eldest branch rWff Wb ° b ? V f descen ded from «• 
branch may have descended from males becomes ^ 1 ^ e sf r cond de .?ree ) which said 
exclusion of females and the aforesaid £ 1*! ? a“ d successor, to the 
other zemindaries, known as Gadis in Pemmnah Chth Z^ ctlce obtains in 
neighbourhood of Talooka Ghakai the nrSnriffT Cb ^ arid Phurugdiha in the 
the same caste as the plaintiff and his 1 an?estm^ 'c? ?' ccu Pf“ ts hereof are of 
usage, the property in suit passed to the Into TM .p < ^?^ ort ? a bly to this ancient 
after him to the late Gmhh Sara n q; Jp ® Tek f * ^tteh Narain Singh, and 
Singh. Tekait Gurbh^am L s S d^’/ 0 v ° f the af ° reSaid Fa ^h Narain 
Cheyt 1272 F.S., leaving plaintiff the Jw JTT- Unmarried m the month of 
second degree of the said P family, and according t? the f^ -f ^ branch of the 
tioner is entitled to succeed to the diputef nro.wt?’ %T Y T 8 *’ 7°" P eti ~ 
tormer suit, and says: “ Should vour neHHrmJ? ° P f i ? ben be men tions the 
possession of the property in suit h e P as S lvt £ e . he ? d entitled to immediate 
with the practice of succession referred to abovel t th *’ 1S entltled (consistently 
property after the decease of the Defendant nJ i “ary right in the 

annas, which is alleged to have been made fn>- fi ' 16 abe nation °f the said six 

made for such a purpose by which in the went ° f bond debfcs > was not 

female heir, s„dt alLatioLToS be M»S “eel? No ' 1 b “ »* * 
made under legal necessity, which entitles fha% P °? tle . le y ersi °ner, nor was it 
longer period than the lifetime of the P u A?baser to hold possession for a 

that he may be put in possession of the n ■ r ' .1 \ our Petitioner therefore prays 
not deem him deserving of this relief that's rFnl/’ ^ SUlt ’ b j Ut . sbould the Court 
aforesaid alienation, declaring the said ahVnatol Jr . be P assed ln reference to the 
the Defendant No 1, and ft the *““* ° f 

degree to of tbe joint family nearer in 

absence of family custom mio-ht be entitle! f P ie ®® Q t plaintiff, and who, in the 
to succeed to the estate,’ Ztlt ft to 

fact was not disputed. indeed thab 

its nature as joint family pronertv n ,/ of the property does not destroy 
the last holder so as to destroy the rmhtorvf 6 * % tbe Separate esfcate of 
faniily to succeed to it upon* L deaS ? t °w° ther T mh , er of tbe i oinfc 
he his heirs if the property were separate TI efeie , nce to tbose who would 

<<Th e e d “ the » Shiyagunga case, 9 Moore's Indian Appeah 588°“ It® 8U , bjeCfc W f 
Ilie zemmdary is admitted to he in the nature nf- d ! ’ ? ,‘. x « 1S the re said : 

capable of enjoyment by only one member nf IL f E^P^ity— impartible and 
suggestions of J special W ? V”* Bufc 

there are traces of such in the proceeding t£L ,\ ^ f f 0 baTe .been made (and 
admitted to be that of the General Hindoo Dw 1U G i° P saceess i°u to it is now 
With such qualifications only as flowfrom thelmE 1 ? , m tbat P art of India > 
Hence if the zemindar at the time of his death aruMr^ 6 e ? aract ° 1 ' of tbe subject, 
an undivided Hindoo family and the zeS^ Ii! “ e ? hews were members of 
the common family property one of teener^ y tbou ? b impartible was part of 
the death of his uncle. 1 If on the o her fc? ent “ to succ eed to it on 
death was separate in estate from Ms brother J f e -f e “f dar at the time of his 
have passed to one of his widows and SlL/v 17 ’-?® zcmindai T ought to 
descendant of a daughter preferably to nlto widows to a daughter, or 

which the law prescribes for separate estate. These proXti ’ ® C ° UrSe - ° f sa ; CCessio11 

rnese piopositions are mcontestible ; 

1 Suth.P.C.K. 521. 
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but Gowery Vallabha Tavern widows and daughters have advanced a third, which 
is one of the principal matters in question in this appeal. It is that even if the 
late zemindar continued to be generally undivided in estate with his brother’s 
family, this zemindary was his self-acquired and separate property.” 

The same rule was laid down by their Lords] lips in a recent case which 
was decided on the 12th February in the present year, the case of Periasami v. 
The Representatives of Salugctif at page 5 of the' printed report : “ It may be 
desirable before their Lordships approach the direct question to be decided briefly 
to recapitulate some of the facts relating to this estate. Giya Tevar, -the then 
zemindar of Padamattur, died in 1815. He was succeeded by his eldest son, 
Muttu Yaduga. That person bad two brothers, and, therefore* whether Oiya 
Tevar were previously joint with his brother Gouri Vallabha, the istemirar 
zemindar of Shivagunga, in respect of Padamattur or not, the latter estate must 
be taken to have descended to Muttu Yaduga, as ancestral estate. He would 
therefore necessarily be joint in that estate so far as was consistent with its 
impartible character with Ills two younger brothers, the latter taking such rights 
and interest in respect of maintenance and possible rights of succession as belong 
to the junior members of a joint Hindoo family in the case of a raj or other 
impartible estate descendible to a single heir. Hence there can be no doubt that 
the estate though impartible was up to the year 1829 in a sense the joint property 
of the joint family of the three brothers/ 5 

Unless then the plaintiff can establish the family custom or koolachar which 
he has set up, he is not entitled to sue for a declaration in respect of the deed. 
Two issues were raised as to the alleged custom. First, “ Is there a koolachar in 
the family by which females are excluded from succession or not ? ” And secondly, 
tt Does the law of primogeniture regulate the succession to property in the family 
or not ? ” The Judge of the first Court did not decide them. He merely ordered 
that a decree be passed in favor of the plaintiff in this way ; that the plaintiff 
should be taken to be the next heir after the death of Mussumat Doorga Konwari 
the defendant and that at that time lie would be competent to bring a suit for the 
cancelment of the deed of sale executed in favor of Maharajah Joymungul Singh. 
He came to that decision upon the ground that other nearer heirs had not come 
in to dispute the plaintiffs right, but lie did not express any opinion as to the 
evidence which was given in support of the custom. 

Upon appeal from that decision to the High Court, that Court found that the 
custom had not been proved. They say at page 237, “ We are of opinion that no 
family usage or koolachar, either excluding females or giving the preferential right 
of succession to direct descendants in the eldest male line, has been proved. Nearly 
the whole of the instances adduced by the witnesses as proof of koolachar must 
be referred to succession to undivided estate under Mitacshara law. 55 In a subse- 


quent part of their judgment they say, "In fact all the witnesses rely principally 
on local custom as applying to Soorujbunsi Rajpoots. But the evidence shows 
that in Pergunnah Purra, a Ghatwali zemindari in Beerbhoon held by Soorujbunsi 
Rajpoots, a woman had succeeded. We are of opinion that the evidence fails to 
prove any family or local custom excluding the succession of females, and also 
v; rails to prove a koolachar or local custom whereby the succession goes otherwise . 

under the ordinary Mitacshara law, as applied to impartible estates, under 
! ifWNk $ i?. admitted that the plaintiff would not, under existing circumstances, be 
' \ nasmuc *^ as there are at least two persons who would be 

‘ With respect to local custom even if the plaintiff* were 

that question in this case, which we think he is not, we axe ’of 
1 ' ■ ift no defined district pointed out over which the ’alleged 

- ; v ; fthe Court was called upon to set aside the- deed. 

, the deed to Joymungul ; was not binding 
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against the reversioner. It is entirely a matter of discretion whether to make any 
declaration of that kind or to leave the question open until the widow’s death. 

There is very conflicting evidence with regard to the deed, and as to the 
existence of such, a necessity for the first defendant’s alienating a portion of the 
estate as would render the deed in favor of Joymungul valid against a reversionary' 
heir. If it could be proved jfchat there was a legal necessity for raising a portion 
of the money which formed *the consideration for the deed, but not the whole of 
it, the. deed would not be wholly void as regards the plaintiff, but would be valid 
as .against him to charge the estate for the amount necessary to be raised. The 
evidence is not such as to enable their Lordships to determine what, if any, portion 
of the advances made to the defendant No. 1 were made for purposes for which 
according to Hindoo law she would as an heiress have been entitled to alienate 
the estate. Therefore even if their Lordships should affirm the findings upon the 
first, and second issues of fact in favor of the plaintiff, it would be necesSary to 
remit the case to the Lower Court to enquire whether all or any, and, if apy, 
what part of the advances which formed the consideration for the deed were made 
for purposes for which the defendant No. 1 could lawfully alienate a portion of 
the estate ; a course which was adopted in the case reported in 8 Moore’s Indian 
Appeals, 556.* 

Such an enquiry would be attended with considerable expense, and would 
cause great delay, and if the enquiry should result in a finding favorable to 
Joymungul, the decision might not be final in his favor, because the present 
plaintiff might die in the lifetime of the widow* and the estate might never come 
to him. Further, there are others who might prove a preferable title to the 
plaintiff and to the defendant No. 1, and who would not be bound by any 
decision in this or in the. former suit to which they are no parties, It appears,, 
therefore* to their Lordships that they would not be exercising a sound discretion 
in sending the case for a further enquiry, which, after causing considerable expense 
and delay, would not be binding upon the whole family. 

Under these circumstances, therefore, their Lordships think that they ouo-ht 
not to advise Her Majesty to make a declaratory decree with respect to the deed 
executed in favor of Maharajah Joymungul Singh. In this view of the case any 
finding upon the first and second issues of fact becomes unnecessary, and their 
Lordships abstain from expressing any opinion as to the finding or* rather the 
expression of the opinion of the High Court upon those issues* so that it may he 
left open to all parties hereafter to raise the question as to the family custom set 
up by the plaintiff! Their Lordships will therefore humbly advise Her Majesty 
to set aside the finding of the High Court upon the first and second issues of fact 
as. being unnecessary, and to affirm their decree dismissing the plaintiff’s suit. It 
will then be open to any of the parties to raise the question of family custom 
hereafter, if they deem it necessary* and the decree in this suit will not be 
res judicata as to the first and second issues of fact. Their Lordships think that 
the appellant, having failed in his appeal, the great object of which was to 
recover possession from the widow, must pay the costs of this appeal 


The 24th May 1878, 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Moiitagde E. Smith and 

Sir Robert P. Collier. 

Enhancement of Rent — Onus Probandi — -Act VIII of 1869 (B. C.) s. 4. 
On Appeal from the High -Court at Calcutta. 

* 2 W, E. P. C. 65 ;1 Suth. P. C. E. 481, 
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Rajah Nilmoney Deo Bahadoor 
versa* 

Modhoo Soodim Hoy and others. 

In This <;aw it was held that the plaintiff had failed to so, stain the burden east upon him by s. 4 of 
the Beny d Act VIII of 1809. of proving that the laud, of which he sought to enhance the rent, had not 
been held at a fixed rent from the time of the permanent settlement. 

This suit -was brought by the Rajah of Pachete, m his character of zemindar, 
against the respondents for enhancement of the rent of lands occupied by them. 
Of tbe only two issues that were settled in the cause one was whether the notice 
of enhancement was legal, and whether it had been properly served; and the other, 
which was expressed in very broad and general terms, was whether the tenure 
was liable to enhancement. The first issue may be dismissed from their Lordships' 
consideration, both Courts having apparently held that the notice was legal and 
property served-. 

The respondent defendants may be taken to be ryots within the meaning of 
the 4th Section of the Bengal Act No. VII.1 of 1869, which is in these words : — 

“ Whenever in any suit under this Act it shall be proved that the rent at which 
land is held by a ryot in any such province has not been changed for a period of 
twenty years before the commencement of the suit, it shall be presumed that the 
land has been held at that rent from the time of the permanent settlement, unless 
the contrary be shown, or Unless it be proved that such rent was fixed at some 
later period.” It is clearly established by the evidence, and indeed the fact is no 
longer contested, that the defendants have held the lands, the rent of which the 
plaintiff now seeks to enhance, for a period of twenty years before the commence- 
ment of the suit, without any change in the amount of that rent, that amount 
being Sicca Rs. 65. The defendants therefore having the benefit of the 
statutory presumption, it lay upon the plaintiff to show that the rent had been 
varied since the time of the perpetual settlement, or that it was fixed at some 
later period. He has sought to do this in two ways. In the first place, he has 
attempted to show that, under certain former proceedings, there has been an 
adjudication that those lands were held at a variable rent, and that his right to 
enhance was thereby established. The following are the proceedings relied on: — 
In 1837 a suit was brought by a person claiming as lessee under the then Rajah 
for the enhancement of this rent. The Rajah intervened and objected that to any 
suit for enhancement of the rent he was a necessary party, either as sole or joint 

f laintiff. That objection prevailed, and the suit was dismissed on the 25th 
Vbruary 1837. The suit, which has been called in the Record No. 98 of 1838, 
was then brought by the Rajah jointly with the other party for the enhancement 
of the rent, and on the 25th January 1841 judgment was given by the Moonsiff 
in favor of the right to enhance. From that judgment there was an appeal, 
either nominally to the Governor-General J s Agent in that part of the country, 
.which was then a non-regulation province or district forming part of Lower 
, , Bengal, or directly to the Principal Sudder Arneen. But, however that may have 
. been, the cause undoubtedly came, either by transmission from the Governor- 
; General's Agent or in the ordinary way, before the Principal Sudder Amecn, who 
; |:);iprmed the judgment of the Moonsiff*, and dismissed the appeal. 

the last two judgments the plaintiff relies as being in the nature of res 
JJ establishing his title to enhance. On this part of his case, however, 

' ^ eeree produced on the part of the defendant, namely, that of thp 

18th August 1846. From the recitals in that decree it appears 
with one Boidyonafch, the son and representative of the 
his op-plaintiff in the suit No. 08 of 1838, brought a fre&b 
' the rent on proceedings taken in the ordinary 

the enhanced rent alleged to have been decreed in 
, the face of th$ ifc it ;ap^e^ed, that in • that 
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former suit, after the decree of the Principal Sudder Ameen, there had been a 
special appeal to some higher Court, which had directed the plaintiffs to give 
further proof of the receipt of rents at varying rates, and had remanded the cause 
to the MoonsifF’s Court for re-trial on that pouit ; and that on that remand the 
cause had been finally disposed of by an order in the nature of a nonsuit The 
decree further shows that thjs suit of 1846 also resulted in a nonsuit. If, then, 
this alleged decree of 1846 has been satisfactorily proved, it is clear that in the 
former litigation there has been no, final adjudication as between the parties^ to 
this suit either in favor of or against the Rajah’s title to enhance. That being 
so, the material question on this part of the case is whether the existence of the 
suit and decree of 1846 have been satisfactorily established by the office copy of 
the decree which has been produced in this suit. 

Their Lordships do not deny that some suspicion attaches to the document 
by reason of the manner in which it was brought in by a witness who has been 
pronounced to be untrustworthy, and still more by reason of its purporting on the 
face of it to have been delivered out, not to the defendants or those whom they 
represent, but to the mohurpr of the plaintiff, the then Rajah. Nevertheless, they 
feel it is impossible, upon the evidence before them, to dissent from the conclusion 
which the High Court have drawn in favor of this document, founded upon these 
two considerations : first, that if that of which it purports to be a copy were not 
a genuine decree, or there never was, as suggested, any suit in which such a decree 
could have been made, the natural course would have been to examine Roiclyonath, 
who was a witness in this cause, and is stated to have been one of the plaintiffs 
in the suit of 1846, as to the existence of that suit and the proceedings therein. 
Secondly, that if there never was such a decree or such a suit as that in which it 
purports to have been made, the decree of the Moonsiff, confirmed b j the Principal 
Sudder Ameen in suit No. 98 of 1838, presumably would have stood. And yet 
we find it established beyond all possibility of doubt that for twenty years and 
more since the making of that decree the defendants have been allowed to remain 
in undisturbed possession of their lands at the old rent of Sicca Rs. 65, Their 
Lordships therefore think that the case of the plaintiff*, if it is to be established 
at all, is not assisted by the judicial documents on which he relies, but must rest 
entirely upon the oral evidence given in the cause. 

With respect to this, their Lordships concur with the learned Judges of the 
High Court in thinking that it is insufficient to support the plaintiff’s case. It 
seems to have been suggested in the course of the former proceedings that the 
rent payable at the time of the decennial settlement was only Rs. 33, and there- 
fore that it must have been at some subsequent date raised to Rs. 65. Again, 
Boidyonath has deposed that during the tenure of his father, -which was deter- 
mined some time about 1844, the rent was raised from Rs. 49 to Sicca Rs. 65. 
But this statement is unsupported by documentary evidence, nor is there any 
specific mention of this alleged variation in the proceedings in the suit No. 98 of 
1838. The other witnesses, although entitled to -whatever weight may be due to 
them, from the fact that the Judge of the Court below was pleased with their 
demeanour and thought them credible, gave evidence of so loose a character that 
their Lordships feel themselves unable to act upon it in opposition to the judgment 
of the High Court. It is further to be observed, with respect to the alleged 
variation from Rs. 33 to some higher sum, that, although that case was attempted 
to be proved in some of the earlier proceedings by the quinquennial papers, no 
sqch quinquennial papers have boon produced in the present suit; and no sufficient 
grounds have been assigned why the Rajah, if he was able to produce evidence of 
tjrat kind on the former occasion, was unable to produce it in this suit. 

On the whole, therefore, their Lordships feel it impossible to say that the 
learned Judges of the High Court were in error in holding that the plaintiff had 
. to sustain the burden which the Statute casts upon him, of proving that 
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ilte lands had not been held at the fixed rent of Sieea Rs. 65 from the time of 
the permanent settlement and m reversing the judgment of the Court of First 

£S”i"? 8 &“ n 2 l h " mUr reC0 “ w “ d E “' t» affirm their decree. 






Present * 

Sir James W. Colvile, Sir Barnes Peacock, Sir Mmrtagne E, Smith, 
and Sir Robert P. Collier. 

Right of Occupancy — Undivided Store of an Estate— Hnhlivr, „ 0 r 7 

On Appeal from the High Court at Calcutta. 

Messrs. Jardine, Skinner, and Company 
versus 

Rani Surat Soondari Debi. 

A right of occupancy may be acquired in respect of an undivided share of an 
After create in them a ri^ of occupancy. 

h r «* - «* in the 

ir fa* r saw s 

accept a pottah and execute a kubuoleut within the time presc‘nbpfI°t ,fl ° J ? f fclie ]essecs should refuse to 
rent to be paid during the renev/cd term. ' P bd * or dul . y ascertaining and fixing the 

than^^orighuiHerm cannot reasonably bo implied^Tccoi r* 0 f- lantern for a longer period 
nowhave ^iS * ** «** *• to a 

-SOT rent °at ivWeh^he wXuM ^sces, or herself 

* ***** Q - C -A^2 c ^, a 

Sir Barnes Peacock delivered the following iud°raont • 

The appellants m this case are Mews T»,.nf„ oV~ 

They were the defendants in a suit brought against theh by pS C ^ m P an 3 r - 
, Debi to recover possession of a 2 annas 15 eunri« 0 i! by Ram Sarat Soondari 
„ beegahs of ehur land. gundas share of upwards of 20,000 

' The question. is whether the plaintiff was entitled of +h* v 

pianc^d her suit, to treat as trespassers the defendants w?-m ^ n f e ’ w ^en s ^ ie 
[ftald as ijaradm umdor her. The iiara wm StT ° “ ™1 u “«on- 

I ft r* the 1805, and ™ l 1272 ’ 

1ft®4 a, large quantity pf land besides the 1. , teini of five years. 

““F the. kubooleut executed by the defendants’ + U dl fP uta 
|ttlauon:— “Having fixed a yearly rent of Rs (tori’ contai !? ed tlle 

«ss;&-its3^= 
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taken in respect of the jote, regard being had to the quantity of land and amount 
of rent that shall be determined to belong to your nij share in accordance with 
the productive power of the land within the area determined by a measurement 
of the said chur. If I do not take a pottah and give a kubooleut within two 
months after the fixing of the rate of that land, you will make a settlement with 
others.” In other words, the defendants were to be entitled at the expiration of 
the term of five years to a* renewal of the lease of the land in dispute at a rent 
to be fixed according to the measurement of the land to be made at that time, 
and to the productive powers of the land. 

The defendants at the expiration of the lease continued in possession. 
Nothing was done with regard to assessing the rent for the new lease for nearly 
three years afterwards, but the defendants remained in possession, and continued 
to pay the old rent into Court, the plaintiff having apparently refused to accept 
it. In Pous 1279 the plaintiff' caused a notice to be served upon the defendants. 
That notice, after referring to the above-mentioned stipulation in the kubooleut, 
and stating that a jummabundi had been made of the said land assessing the rent 
at Rs. 1,448 8 2 under a measurement, the rates being fixed in accordance with 
the productive powers of the various sorts of land mentioned in the schedule, and 
the rates paid by tenants of a similar class for lands of a similar description, 
proceeded as follows : “Notices have been repeatedly given to you requiring the 
exchange of pottah and kubooleut, but you have notwithstanding failed to appear 
and make any settlement. For this reason you are again informed by means of 
this notice that in accordance with the provisions of the kubooleut dated 14th 
Jeyt 1272 B.S„ given by you, you shall appear personally or through your 
manager or other authorised person within two months from the date of the 
service of this notice at Putia, the Sudder Cutcherry of my zemindary and apper* 
taining to Zillah Rajshahye, and taking a pottah at the rent mentioned in this, 
notice, deliver a kubooleut. If you do not do this within the said period, after 
its expiration a settlement will be made with others ” There is no proof of the 
former notices mentioned in this document. For all that appears from the 
evidence, this was the first notice served upon the defendants. Some further 
correspondence took place, but nothing was settled between the parties, and the 
plaintiff filed her plaint in August 1874. The defendants insisted that by reason 
of a long occupation of the lands they had acquired a right of occupancy, and that 
the plaintiff had no right to turn them out of possession. In paragraph 2 of their 
written statement they say s £ ‘ The lands in dispute have been held by us in jote 
right for upwards of 12 years since their formation, and the plaintiff therefore 
included the said jote in the pottah of 12th Jeyt 1272 and realised rent accord- 
ingly. The rents of the years 1277, 1278, 1279, and 1280 have been deposited 
by us in the MoonsifPs Court at Jungipore. We have acquired the right of 
occupancy in the plaintiff’s share of the said lands, and possess a legal right to 
hold and ' enjoy the same on payment of a rental of Rs. 609 4 annas per year.’* 
They claimed, therefore, a right of occupancy acquired, by virtue of the provisions 
of Act VIII of 1869 of the Bengal Government, or under Act X of 1859 of the 
Governor General in Council. 

With reference to this claim the Judge of the Court of First Instance laid 
dqwn two issues, the 4th and 5th, which are : “Was there a jotedar holding by 
defendants of plaintiff’s share antecedent to, independent of, and not merged in 
the interest conferred by the ijara lease. If there were such a jotedar holding, 
"W it ripened into a right of occupancy ? ” In his judgment at page 97 he says : 
“I find that the defendants had a jotedary tenure antecedent to the ijara lease, 
and not merged therein; but that this tenure has not been shown to have been 
strengthened by the acquisition of a right of occupancy in the lands included 
therein.” As their Lordships understand the learned Judge in this part of his 
r .judgment, he held that there was a jotedary holding, but that the defendants Jmd 
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not gained a rigl.t of occupancy winch entitled them to hold possession as Wimt 
the iJambtr independently of the stipulation in the Mara. ' ‘ * * 

COnclusions ?, n , tlie above issues far more clearly, 
the 5lefe 5 ndante in thoi l,nT e “ S “ UTO8w ‘f bl ! f onclusion that the occupancy of 

Jon r entiv % J f tLk - 

repeated decisions of this Pnm 4 +w' , S ?°> * ie case lalla under the 

could have acquired either ,!l f 6 posslble to see hw tbe defendants 
undivided share of an estate.” f 0CCUr,anc ^ or a J otedar «S ht ^ respect of an 

Cornet? tbe Vi ° W S US eXpvessed b y tlie High 

undivided share of an estafo- W « ^7 Cannofc b e acc l uir ed in respect of an 

defendants’ holdings iiaradars nA-^P/l' ““T T th V° nclusio11 that the 
in them a right of oecunancv L tW^f b®? 6 of 1865 did not create 

they Md over subject to tli trnns rf ^ Lase * X * W * Um ° f '*"* ° f 1865 

in the SSJ of ; iaw thc a §^ment contained 
ants a fresh tem^SfW ^moralt L^'?, dld no * V? ate or vest in defend- 
and to compel the plaintiff to ronew^tVf °i * a , f gtl t to a renewal of the lease, 
possession It tlm oSt on of t !T n t° ald atte , mpt to tum them out of 
land, and to let it to otheraif the defendant’ £, fTV P laintitf a la gbt to the 
execute a kubooleut within two rofuse to accept a pottah and 

renewed term should^ hive W rfT?“ f*' T* to ho paid d *uing the 

after the expiration of the lease and bX-cTlS defi^w' Aec . ordin S' 1 y / f hen 
occuDanov t]m rilnrn+i-ft’ 3 i ^ tnc defendants acquired a rbdit of 

sSnfj ss?£is ,t r »**•««* *■«”?»'«• a..” w 

other words that she would litre i tn, f! f ° U .V S Jfi wo . u ^ s ottIo with others, or in 
they had pleased W S „tj fat! 1 . {*-■* ‘ “ *«-*-<. -W* if 
grant them a lease upon the terms stninMr.1 i pe1 * 01 ™ 101 agreement, and to 
could not, in their Kshib’^fonM ; fc ut even ff they had done so they 

longer period than five years Nothin- \ ° c .°j a P^ d !} cr to s rant a lease for a 
the new lease, and a tern for a W* “,® “ f tbo , ljara as to duration of 
reasonably be implied The defendant* *if!! 0tl * ‘ f 16 ori » Iual torm co «hl not 
renewal of the lJTand at i to obtain a 

expiration of the leLe of 1805 lL S j! m * t® ? m ° d ot dve years from tiie 
“ She waited for tfoee yearn after the ZtJ f ° f ,*• W Court say : 

notice to the defendants and allowed the 1 i 1° ^ aia oase before she gave 
which was very ^ fendants * oc ™py at the old Sate, 

for two years more before she bvnuohf Vi ° W ^ demanded. After that she waited 
seven years have now clamed /?- + JP^sent suit; and finally about six or 
are still holding at the rate of R s <m 1 e ™ ina ?’° n o 1 tiie \i ai 'a, and the defendants 

Loxdsfops are of opinion that the plaintiff had no right to ' 


the 
off 

it; bai ( . 
rene^^'^4 




m 


te-bould be 

boo high, the defendants were not bound to aecA-nf 
BSiWm^em to toko meusuje, to compel twaS 
WiSWl to the elipuWtas pfth^ 


i.i hml&l 


kmm 


iSiUi 


: 1 1 1 


mil 



( 553 ) 

did not. do at any time before tlio commencement of tbe suit otherwise than by 
stating m the letter of the 4th November 1873 (p. 52) their readiness to accept a 
renewal at a rent to be fixed in accordance with the terms stipulated. Even in 
their defence to the suit, though they stated that they were ready to take a pottali-- 
upon the terms stipulated, they still, as already stated, set up a right of occupancy 
ft , j e , nt Rs ' . m . 4 a S- nas a year- It appears that a great portion of 
the land has been diluviatej, and it would he impossible now to measure the land 
as it existed at the time of the expiration of the lease, or to ascertain what were 
the productive powers of the land at that tim e. 

Their Lordships are of opinion that the plaintiff had a right to turn the 
defendants out of possession at the expiration of the term granted by the lease of 
,, 1 10 ’ ® xce P^ so ^ ar as that right was qualified by the stipulation for a renewal ; 
that the defendants at the expiration of that lease had an equitable right to a 
renewal according to the stipulations in the agreement ; but that it is too late for 
them to rely upon their title to a renewal of the lease which, if it had been granted 
would now have expired. They have, therefore, no equity to resist the p lain tiff’s 
claim to recover the possession of the land. 

,, Under these circumstances their Lordships are of opinion that the decree of 
the High Court ought to be affirmed, and they will humbly advise Her Majesty 
to that effect. The appellants must pay the costs of this appeal. 


The 31st May 1878. 

Present: 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith 
and Sir Robert P. Collier. ’ 

Practice (Privy Coimeil) -Re-opening or varying Order in Council-Rcfaidl 
—Coram non judice—Res Judicata. J 

Petition of Trilokinath in the matter of the Appeal of Maharajah Pertab Ramin 
Ungh versus Maharanee Suhhao Koer and others, from* the Court of the 
Commissioner of Fyzabad in Oudh. Uie 
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of the appellant having failed to take the usual steps against him in order either 
to compel his appearance, or to have the appeal regularly heard ex parte against 
him. 

2ndly. Whether 1 , under the circumstances stated in the petition, he ought 
not to be treated as a person not property represented in the suit in the Courts 
below, and therefore not bound by the proceedings therein ; and if so, whether he 
is entitled to have the Order of Her Majesty in Council varied so as to prevent its 
being used against him as a bar to any proceedings which he might otherwise be 
entitled to take in the Courts of India. 

The first question must, their Lordships think, be answered in the negative. 
The jealousy with which this tribunal regards any attempt to question the finality 
of one of its judgments, particularly after its confirmation by an Order in Council; 
the very rare instances in which such an Order has been allowed to be re-opened 
or varied; and the peculiar grounds upon which, if at all, this can be permitted, 
are elaborately considered in Lord Brougham’s judgment in the case of Rajimder- 
narain Raev. Mohun denar ain Rae s 1 Moore’s P. C. Cases, 117 ; and in the more 
recent case of ex parte Kistonauth Boy, L. R, 2 P. C. Appeals, 274 It results 
from these authorities that the thing cannot be done unless by some accident, 
without any blame, and without any default on the part of the party himself, he 
has not been heard, and an order lias been inadvertently made as if he had been 
heard. 


Now, what are the facts in this case as regards the proceedings on the appeal 
here. The appellant, who has been successful here, brought his suit in the proper 
Court of Oudh for a declaration of his title as the successor to the talookdary 
estates of the late Maharajah Man Singh (not praying for a decree of possession) 
against the Maharanee and widow of Man Singh, the petitioner, then an infant, 
as represented by Luchmi Nath, his brother and guardian, and two other parties 
(one being Luchmi Nath in his own right), who, for the present purpose, may be 
left out of consideration. The Court of First Instance dismissed the plaintiffs 
claim, and that decree was affirmed by the Appellate Court, with only a variation 
as to the costs of the suit, which the Appellate Court directed to be paid to all 
parties out of the estate, instead of leaving each party to bear his own costs. In 
the heading of both decrees the petitioner is named as one of the defendants; in 
the Lower Court as an infant, appearing by his guardian Luchmi Nath; in the 
Appellate Court as an ordinary defendant. 


The crucial question in the cause was, whether an instrument in the nature 
of a will executed by the late Maharajah on the 22nd April 1862, and under 
which his widow had executed an appointment in favor of the petitioner, had 
been revoked by the Maharajah in his lifetime. 

This tribunal decided this question in favor of the plaintiff (appellant), re- 
versing the decrees of both the Courts belqw, and substituting a declaration of the 
title of the appellant as heir to the Maharajah under cl. 4 s. 22 of Act I of 1860. 
The report to Her Majesty was made, after a full hearing, on the assumption that 
the petitioner, as well as the Maharanee, was represented by the Counsel who 
; appeared as for the respondents on the appeal; and the Order in Council made in 
of it is, on the face of it, a final adjudication against both in favor of 
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and was headed, "Case of the .above respondents,” this was by a clerical error, 
which was not discovered by him t until it was recently (that is presumably after 
the hearing of the appeal) brought to his notice. 

On the other hand, it seems to their Lordships to be established by the 
affidavits of Mr. Lattey and of his clerk, Mr. Hewett, by the Record itself, and by 
the bill of costs hereafter mentioned all taken together, that although Mr. Wilson 
sent to Messrs. Watkins and Lattey, the solicitors for the appellant, a note to this 
effect, “ Maharajah Pertab Narain Singh v. Maharanee Subhao Kaer — I have 
this day entered appearance for the respondent in the above appeal,” Messrs. 
Watkins and Lattey, on the 26th May following, when they sent the manuscript 
Record to Mr. Wilson in the usual course of business, distinctly asked him by 
letter whether he appeared for all the respondents, and received no answer to 
that enquiry ; that afterwards, and in the month of November 1876, when a clerk 
of Mr. Wilson’s, and Mr. Hewitt, on behalf of Messrs. Watkins and Lattey, met at 
the Council Office for the examination of the printed record, the former endorsed 
his own, and allowed the appellant’s proof of the record to be endorsed, “T. L. 
Wilson, for the respondents;” that the record as finally printed bears that in- 
dorsement; that Mr. Wilson, in May and June 1877, was served with orders 
calling upon him to bring in the printed cases of all the respondents ; that he 
made no objection to the form of such orders, but ultimately brought in the 
printed case, headed as the case of f£ the above-named respondents ;” that he thus 
induced his opponents and this Committee, on the hearing of the appeal, to 
believe that he was acting for all the respondents ; and that after their Lordships 
had pronounced their decision, which, amongst other things, directed the costs of 
all parties to the appeal to be taxed, with a view to the payment of them out of 
the estate, he brought in before the Registrar a bill of costs, which was not only 
headed as the bill of costs of all the respondents, but contained items of charge 
relating to the correspondence between himself* and the petitioner in India with 
reference to the appeal. 

Their Lordships must remark that if the case stood here, they would, upon 
these facts, have serious ground of complaint against Mr. Wilson, whose conduct 
of the case of his admitted client, if he really had no authority to represent the 
petitioner, was such as to mislead not only his opponents, but their Lordships. 
They cannot admit his explanation that the heading of the case was a mere 
clerical error, and that in fact he was acting, and purporting to act, for the 
Maharanee alone. Whatever may have been his personal knowledge of these 
proceedings, lie must be held to be responsible for the acts of his clerks, and 
cannot be acquitted of, to say the least, gross carelessness in allowing the appeal 
to be conducted as he says it was. 

The case, however, does not rest on Mr. Wilson’s conduct of the appeal. The 
petitioner has himself filed an affidavit, from which it appears that in May 1875, 
after the decree of the Appellate Court in India, but whilst the appeal to Her 
Majesty was pending, the Maharanee executed a further appointment in his favor, 
by which she relinquished the life interest which she had reserved by the former 
instrument; that he, being then of full age, though a minor When the suit was 
commenced, was put' into possession of the property ; and in 1877 corresponded 
directly with Mr. Wilson touching the appeal, in -which, in fact, he had become 
the sole person interested, and furnished the funds for defending it, at all events 
in the name of the Maharanee. He had, therefore, full knowledge of the pendency 
of the appeal ; and unless he was content, as he might well be, since their title 
was almost identical, to defend it in the name of the Maharanee, he might have 
taken, and ought to have taken, the necessary steps to appear by separate Counsel 
'in order to defend his interests. It seems, then, to their Lordships that* fils is not 
f a ease in which, according to the principles laid down in tile cases above referred 
: the Order of Her Majesty can be re-opened or varied, on the mere ground that 
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lie was not properly represented upon the appeal, or cited to appear to it. It 
cannot be said there has been no default on the part of the petitioner. 

He asserts, however, that he was never properly made a party to the suit in 
the Courts below, and that the proceedings in India, so far as he is concerned, 
were comm non jiulice. He alleges that his brother Luehmi Nath was not his 
guardian ; that the objection was taken in an early stage of the suit; that Luehmi 
Hath was then dismissed from the suit, not only as a defendant in his own 
capacity, but also as the supposed guardian of his infant brother ; that no guardian, 
acl litem > was ever appointed in his place ; that whatever part Luehmi Nath 
afterwards took in the management of the suit, he took as agent on behalf of the 
Maharanee alone ; that he, the petitioner, was never properly represented in the 
suit, was never duly served with process therein, and that if his name was retained 
in the title of the cause, it was so retained irregularly and improperly. If these 
facts can be established, it may be that the final decree in the suit, i.e. f the decla- 
ration of the plaintiff’s title, considered independently of the Order in Council, 
and merely as a decree of the Indian Courts, would not be res judicata against 
the petitioner. But it is clear that that issue can only he properly tried in a new 
suit in India. And there is the more reason for trying the question in India, 
since what the petitioner desires is not a mere re-hearing of the cause on the 
evidence as it stands, which would probably be of little advantage to him, but a 
re-trial of it on fresh evidence. 

It is, however, said that in such a suit in India the Order in Council might 
be opposed to him as a fatal bar. It would, however, bo open to the petitioner 
to contend that it was not such a bar, if he should succeed in showing that he 
was not hound by the decree against ■which the appeal was preferred. Their 
Lordships do not wish to prejudge that question, as they would prejudge it, if 
upon this application they were to recommend Her Majesty to vary the Order in 
Council. Should a new suit over be brought, the determination of the Indian 
Courts upon that, as upon any other question raised in such suit, will be subject 
to appeal. Their Lordships, therefore, will humbly recommend Her Majesty to 
dismiss this petition with costs. 


The 5th June 1878. 

Present ; 

Lord Selborne, Sir James W. Col vile. Sir Barnes Peacock, Sir Montague E. Smith. 

and Sir Robert P. Collier. 

Legislative Power of Governor- General in Council — Jurisdiction of High Court 
, ^ • {Exclusion of)— Act XX If of 18(S>— Pmcer of Lieutenant- Governor to extend 
V C > , the Act — Conditional Legislation — Garo, Khan , and Jaintia Hills . 

Appeal from the High Court at Calcutta . 
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any place or territory from the jurisdiction of the High Court at Calcutta, is expressly coiiteiripiaterl 
and authorised both, by those Statutes and by the Letters Patent themsel res. 

Section 9 also of the Act of' 1809, which entrusted a discretion to the Lieutenant- Governor of 
Bengal to extend the Act to the Khasi and Jaintia Hills, was not ultm tires of the Indian Legislature j 
it being conditional legislation, and not a delegation of legislative power. 

Sir James Stephen , Q.C., and Mr, Graham for Appellant, 

Mr. J. B. Norton, Mr. Btrikes, and Mr. EarclUy Norton for Respondent. 

Lord Selborne delivered the following judgment : — 

This appeal has been, brought under the following circumstances : — 

In the year 1869, the Indian Legislature passed an Act (No. XXII of 1869}^ 
purporting (1) to remove a district called the Garo Hills from the jurisdiction of 
the Courts of Civil and Criminal Judicature, and from the control of the offices of 
Revenue, constituted by the regulations of the Bengal Code and the Acts passed by 
any Legislature then or theretofore established in British India, and from the law 
prescribed for such Courts and offices by such regulations and Acts ; and (2) to 
vest the administration of Civil and Criminal Justice, within the same territory, 
in such officers as the Lieutenant-Governor of Bengal might, for the purpose of 
tribunals of first instance, or of reference and appeal, from time to time appoint. 
This Act was to come into operation on such day as the Lieutenant-Governor of 
Bengal should, by notification in the “ Calcutta Gazette,” direct. By the 9th 
Section, the Lieutenant-Governor was empowered “ from time to time* by notifica- 
tion in the ‘ Calcutta Gazette/ ” to “ extend, mutatis mutandis, all or any of the 
provisions contained in the other sections to the Jaintia Hills, the Naga Hills, 
and such portion of the Khasi Hills as might, for the time being, form part of 
British India,” being, as their Lordships understand, a mountainous district, con- 
terminous towards the east with the Garo Hills. 

The Lieutenant-Governor of Bengal, by notification in the manner prescribed 
by this Act, fixed the time at which it should come into operation in the Garo 
Hills ; and afterwards, by another notification published in the “ Calcutta Gazette/' 
on the 14th October 1871, he extended all its provisions to the district of the 
Khasi and Jaintia Hills, declaring the administration of civil and criminal justice 
• within that district to be vested in the Commissioner of Assam, subject to the 
general direction and control of the Lieutenant-Governor ; and adding, that the 
Commissioner should exercise the powers of the High Court in the civil and 
criminal cases triable in the Courts of the district ; provided, that no sentence of 
death should be carried out without the sanction of the Lieutenant-Governor, and 
that it should be competent for the Lieutenant-Governor to call for the record of 
any criminal or civil case, and to pass thereon such orders as to him might seem 
fit; and that the Deputy- Commissioner of the district, and his assistants, the 
native chiefs and officers, and the subordinate officers of Government, should 
exei'cise the same powers as they had hitherto exercised, until otherwise directed. 

Under this Act, and these notifications* one Burah (the respondent here) and 
another person, since deceased, were in the year 1S7C tried by the Deputy Com- 
missioner of the Khasi and Jaintia Hills upon a charge of murder committed 
within that hill territory. They were convicted and sentenced to death, but on 
the 23rd April 1876, the sentence was commuted, by the Chief Commissioner of 
Assam, to transportation for life. On the 9th July 1876, they presented a peti- 
tion of appeal to the High Court at Calcutta; and a majority of the Judges of 
that Court (four against three) decided, after argument in Full Bench, that the 
case fell within their appellate jurisdiction ; and they sent for the record of the 
proceedings, with a view to an adjudication thereon. From that decision the 
present appeal has, by special leave, been brought. 

The ground on which the majority of the High* Court assumed jurisdiction 
was,, that s* 9 of the Act of 1869, purporting to authorise the Lieutenant-* 
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Governor of Bengal to extend the Act of 1869 to the Khasi and Jaintia Hills was 
m excess of the legislative powers of the Governor-General in Council. 

In the argument before their Lordships, the jurisdiction of the Hio-h Court 
was sought to be supported, not oil that ground only, but on two others also— w*. 
(1), that the Act of 1869 did not, according to its true construction, exclude the 
jurisdiction of the High Court as to the Garo Hills, and, therefore, could not do so 
as to the ikhasi and Jaintia Hills, assuming them to'have been brought within its 
operation ; and (2) that the whole Act of 1869 (at least so far as it might affect 
the jurisdiction of the High Court), and not s. 9 only, was void, and ultra 
vires of the Indian legislature. The latter of these arguments bad been urged 
unsuccessfully before the High Court at Calcutta; but the former was not pre- 
sented to that Court and was first suggested, at the hearing before their Lord- 
ships, by the junior Counsel for the respondent. 

Their Lordships will first deal with that argument. 

It was founded on the proposition, that's. 4 of Act XXII of 1869 pur- 
ports to remove the Garo Hills, not from the jurisdiction of the High Court, 
established by Her Majesty’s Letters Patent under the authority of Imperial 
Statutes, but only from that of the Local Courts, constituted by the Regulations 
of the Bengal Code or by Acts of the Indian Legislature; and, therefore, that 
even if the jurisdiction of those Local Courts was effectually taken away 
md others (constituted by the appointment of the Lieutenant-Governor of 
Bengal), substituted for them, the appellate jurisdiction of the High Court 
remained. & 

Assuming (but not deciding) that “ the Courts of Civil and Criminal Judi- 
cature mentioned m the 4th Section of the Act of 1869, were only the Courts of 
original jurisdiction established under the Indian Regulations and Acts, their 
Lordships think that the supposed consequence does not follow. It mav be 
possible, that under the terms of the 8th and 9th Sections of the High Courts Act 
(-4 and 2o Tic., cap 104), together with the 27th and 28th Sections of the Royal 
Letters Patent (28th December I860), under which the Calcutta High Courtis 
constituted, appeals might have gone to that Court from criminal Tribunals of 
Pirst Instance, established by the Lieutenant-Governor of Bengal in the Garo 
of the khasi and Jaintia Hills, if Act XXII of 1869 had made no other provision' 
for such appeals. But the 5th Section of that Act distinctly authorised the 
Lieutenant-Governor to appoint Tribunals, not of Pirst Instance only, but also of 
Reference and Appeal ; and by the notification now in question, he has done 
so giving the powers of the High Court to the Commissioner of Assam, with an 
ultimate controUmg authority to himself. Unless, therefore, the whole Act of 
1869, or the 9th Section of that Act, was void, as being in excess of the legislative 

CbL excluded ° m0r ‘ General “ G0UnCi1 ’ the juvisdictionof the High Court 

The next question is, whether the whole Act of 1869 is void « It is said in 
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wise affecting Her Majesty's Indian territories, or the inhabitants thereof." None 
of the other conditions, expressed in the Act, apply to this case. 

The question, therefore, is, whether an exercise of the legislative power of 
the Governor-General in Council, purporting to exclude the jurisdiction of the 
High Court within these particular districts, is inconsistent with any of the pro- 
visions of 24 and 25 Vic., cap. 104 ? 

Now, it appears to their .Lordships, from the express terms of the Act 24 and 
25 Viet. cap. 104, that (unless there should be anything to the contrary in the 
Letters Patent under which the High Court is established) the exercise of jurisdic- 
tion in any part of Her Majesty's Indian territories, by the High Courts, was 
meant to be subject to, and not to be exclusive of, the general legislative power of 
the Governor-General in Council, as to “all Courts of Justice whatever.” 

By the 1st Section of that Act, Her Majesty was authorized, by Letters Patent* 
“to erect and establish a High Court of Judicature for the Bengal division of the 
Presidency of Fort William, 5 ' and others at Madras and Bombay. The next six 
Sections relate to the qualifications, tenure of office, and emoluments, etc. * of the 
Judges of such Courts. The 8th Section abolishes, from the date of their 
establishment, the previously existing Supreme and Sudder Courts in the several 
Presidencies. The material provisions as to jurisdiction are contained in the 9th, 
11th, and 12th Sections. The 10th and 18th may be laid out of the case, because 
they were both repealed by a subsequent Act of 186a (28 and 29 Viet., cap. 15)* 
But, as some argument was founded on the 18th, it may be fit here to observe, 
that, by that Section, Her Majesty was empowered to make orders in Council 
transferring any territory or place from the jurisdiction of one to the jurisdiction 
of any other of the High Courts, “ and generally to alter and determine the 
territorial limits of the said several Courts :’ 5 and that the same power was, in 
substance, conferred upon the Governor-General of India in Council (not in his 
legislative, but in his executive capacity) by the repealing Act of 1865. 

The 9th Section of 24 and 25 Viet., cap. 104, expressly says, that each of the 
High Courts shall, within its own Presidency, have such civil, criminal, and other 
jurisdiction “as Her Majesty may, by her Letters Patent, grant and direct; 5 ' and 
that, “ save as by such Letters Patent may be otherwise directed, and subject and 
without prejudice to the legislative powers in relation to the matters aforesaid of 
the Governor-General of India in Council, 55 the High Court in each Presidency 
shall have all the jurisdiction of the former Supreme and Sudder Courts, abolished 
by s. 8. The authority of the Indian Legislature over the jurisdiction of the 
High Courts (so far, at all events, as the exercise of that authority might be con- 
sistent with Pier Majesty's Letters Patent) is here distinctly recognized. 

The .1 1th Section is similar in effect. It enacts that, after the establishment of 
the High Courts, every provision in any Act of Parliament, Order in Council, Charter, 
or Act of the Legislature of India, which had been applicable to the Supreme 
Courts of Bengal, Madras, and Bombay, shall be applicable to the High Courts, as 
far as may be consistent with that Act itself, and the Letters Patent to be issued 
under it, “and subject to the legislative powers, in relation to the matters afore- 
said, of the Governor-General of India in Council 55 The 12th Section contains 
nothing of importance to the present question. 

The Act ^ of 1865 (under which the Calcutta Letters Patent of the 28th 
December 1865 were actually issued), concludes with an express saving of “ the 
power of the Governor-General in Council at meetings for the purpose of making 
laws and regulations/ 5 

Lastly, by the Letters Patent of the 28th December 1865 (clause 44), it is 
“ ordained and declared that all the provisions of these our Letters Patent are 
subject to the legislative powers of the Governor-General in Council, exercised at 
meetings for the purpose of making laws and regulations." 

So far, therefore, from being in contravention of any of the provisions of the 
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Statute 24 and 25 Viet., cap. 104, or of the Letters Patent issued under that 
Statute (as altered hy the Act of 1865), their Lordships find that such ah exercise 
of legislative authority by the Governor-General in Council, as might remove 
any place or territory from the jurisdiction of the High Court at Calcutta, is 
expressly contemplated and authorized both by those Statutes and by the Letters 
Patent themselves. Their Lordships, under these circumstances, agree with the 
High Court, that Act No. XXII of I860 was, in its general scope, within the 
legislative power of the Governor-General in Council : and they are therefore 
brought to the consideration of the more limited question, whether, consistently 
With that view, the 9th Section of that Act ought nevertheless to be held void and 
of no effect. 


The ground of the decision to that effect of the majority of the Judges of the 
High Court was, that the 9th Section was not legislation, but was a delegation of 
legislative power. In the leading judgment of Mr. Justice Markby, the principles 
of the doctrine of agency are relied on ; and the Indian Legislature seems to be 
regarded as, in effect, an agent or delegate, acting under a mandate from the 
Imperial Parliament, which must in all cases he executed directly by itself. 

Their Lordships cannot but observe that, if the principle thus suggested were 
correct, and justified the conclusion drawn from it, they would be unable to 
follow the distinction made by the majority of the Judges between the power 
Conferred upon the Lieutenant-Governor of Bengal by the 2nd and that conferred 
on him by the 9th Section. If, by the 9th Section, it is left to the Lieutenant- 
Governor to determine whether the Act, or any part of it, shall be applied to a 
certain district, by the 2nd Section it is also left to him to determine at what 
time that Act shall take effect as law anywhere. Legislation which does not 
directly fix the period for its own commencement, but leaves that to be done by 
an external authority, may with quite as much reason be called incomplete, as 
that which does not itself immediately determine the whole area to which it is to 
be applied, but leaves this to be done by the same external authority. If it is 
an act of legislation on the part of the external authority so trusted to enlarge the 
area within which a law actually in operation is to be applied, it would" seem 
d fortiori to be an act of legislation to bring the law originally into operation by 
fixing the time for its commencement. 


But their Lordships are of opinion that the doctrine of the majority of the 
Court is erroneous, and that it rests upon a mistaken view of the powers of the 
Indian Legislature, and indeed of the nature and principles of legislation. The 
Indian Legislature has powers expressly limited by the Act of the Imperial 
Parliament which created it, and it can, of course, do nothing beyond the limits 
which circumscribe these powers. But, when acting within those limits, it is not 
in any sense an agent or delegate of the Imperial Parliament, but has, and was 
intended to have, plenary powers of legislation, as large, and of the same nature, 
as^ those of Parliament itself. The established Courts of Justice, when a question 
arises whether the prescribed limits have been exceeded, must of necessity 
determine that question; and the only way in which they can properly do so, is 
by looking to the terms of the instrument by which, affirmatively, the legislative 

■ which, negatively, they are restricted. If what has 

in the general scope of the affirmative words* which 
fttos no express condition or restriction by which that 
ategory would, of course, be included any Act of the 
ance with it), it is not for any Court of Justice to 
constructively those conditions and restrictions, 
hat the Governor-General in Council could not,, by 
eaie in India, and arm with general legislative 
created’ or authorized by the . 

ilpf^rdships* opinion, been dom ’or in 
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the present ease. What has been done is this. The Governor-General in Council 
has determined, in the due and ordinary course of legislation, to remove a 
particular district from the jurisdiction of the ordinary Courts and offices, and to 
place it under new Courts and offices, to be appointed by and responsible to the 
Lieutenant-Governor of Bengal; leaving it to the Lieutenant-Governor to say at 
what time that change shall take place ; and also enabling him, not to make what 
law he pleases for that or any other district, but to apply by public notification to 
that district any law, or part of a law, which either already was, or from time to 
time might be, in force, by proper legislative authority, “ in the other territories 
subject to his government/' The Legislature ' determined that, so far, a certain 
change should take place ; but that it was expedient to leave the time, and the 
manner, of carrying it into effect, to the discretion of the Lieutenant-Governor; 
and also, that the laws which were or might be in force in the other territories, 
subject to the same Government were such as it might be fit and proper to apply 
to this district also ; but that, as it was not certain that all those laws, and every 
part of them, could with equal convenience be so applied, it was expedient, on 
that point also, to entrust a discretion to the Lieutenant-Governor. This having , 
been done as to the Garo Hills, what was done as to the Khasi and Jaintia Hills ? 
The Legislature decided, that it was fit and proper that the adjoining district of 
the Khasi and Jaintia Hills should also be removed from the jurisdiction of the 
existing Courts, and brought under the same provisions with the Garo Hills, not 
necessarily and at all events, but if and when the Lieutenant-Governor should 
think it desirable to do so ; and that it was also possible, that it might be expe- 
dient that not all, but some only, of those provisions should be applied to that 
adjoining district. And accordingly the Legislature entrusted, for these purposes 
also, a discretionary power to the Lieutenant-Governor. 

Their Lordships think that it is a fallacy to speak of the powers thus 
conferred upon the Lieutenant-Governor (large as they undoubtedly are) as if, 
when they were exercised, the efficacy of the acts done under them would be due to 
any^ other legislative authority than that of the Governor-General in Council. 
Their whole operation is, directly and immediately, under and by virtue of this 
Act (No. XXII of 1869) itself. The proper Legislature has exercised its judgment 
as to place, person, laws, powers; and the result of that judgment has been to. 
legislate conditionally as to all these things. The conditions having been fulfilled, 
the legislation is now absolute. Where plenary powers of legislation exist as to 
particular subjects, whether in an Imperial or in a Provincial Legislature, they may 
(in their Lordship’s judgment) be well exercised, either absolutely or conditionally. 
Legislation, conditional on the use of particular powers, or on the,, exercise of a 
limited discretion, entrusted by the Legislature to persons in whom it places 
confidence, is no uncommon thing ; and, in many circumstances, it may be highly 
convenient. The British Statute Book abounds with examples of it; and it 
cannot be supposed that the Imperial Parliament did not, when constituting the 
Indian Legislature, contemplate this kind of conditional legislation as within the 
scope of the legislative powers which it from time to time conferred. It certainly 
used no words to exclude it. Many important instances of such legislation in 
India are mentioned in the opinions of the Chief Justice of Bengal, and of the 
other two learned Judges who agreed with him in this case. Among them are 
the great Codes of Civil and of Criminal Procedure (Acts VIII of 1859, XXIII of 
1861, and XXV of 1861). 

By s. .385 of the Code of Civil Procedure, it is provided that "this Act 
shall not take effect in any part of the territories not subject to the general regu- 
lations of Bengal, Madras, and Bombay, until the same shall be extended thereto 
by the Governor-General in Council ” (not in his legislative capacity), <£ or by the 
Local Government to which such territory is subordinate, and notified in the 
Gazette/’ Section 445, in the Code of Criminal Procedure, is precisely similar. 
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And by s 30 of Act XXIII of 1861, when any such extension as that 
authorised' by s. 385 of the Act of 1859 is made, it may, with the previous 
sanction of the Governor-General in Council (not in his legislative capacity), be 
declared to be “ subject to any restriction, limitation, or proviso which the Local 
Government may think proper.” If their Lordships were to adopt the view of 
the majority of the High Court, they would (unless distinctions were made on 
orounds beyond the competency of the Judicial offiae) be casting doubt upon the 
validity of a long course of legislation, appropriate, as far as they can judge, to 
the peculiar circumstances of India ; great part of which belongs to the period 
antecedent to the year 1861, and must therefore as (as Sir .Richard Garth well 
observed) be presumed to have been known to, and in the view of, the Imperial 
Parliament, when the Councils Act of that year was passed. For such doubt 
their Lor dshi ps are unable to discover any foundation, either in the affirmative or 
in the negative words of that Act. 

Their Lordships will, therefore, humbly advise Her Majesty that the Appeal 
in the present case should bo allowed, and the judgment of the High Court 
reversed. 


The 22nd June 1878. 

Present; 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montaguo E. Smith, and 

Sir Robert P. Collier. 

Oudh Talookdcm Belief Act (XXIV of 1870 )— Rule 8— Interest— Limitation- 
Jurisdiction — Act VJ II of 1859, s. 333. 

On Appeal from the Court of the Commissioner, Ludraow Division , Oudh. 

Ramjisdas and Imtiaz Ali 
versus 

Rajah Bhagwan Bax and another. 

The combined effect of the Oudh Taloofcdars Relief Act XXIV of 1870 and of the 8th Rule made 
under it being that the manager of an estate is to determine the amount due for principal and interest 
up to the date of his determination calculated according to the contract rate (if any), and may allow 
subsequent interest on the amount so determined (as upon a judgment-debt) up to the time of payment 
at a rate not exceeding G per cent., the manager in this case awarded future interest at a higher rate 
than 6 per cent* The Commissioner on appeal, aware of the difficulty in the way of his hearing the 
appeal raised by the limitation of appeals prescribed by s. 16 of the Act, erroneously proceeded to act 
under s. 833 Act VIII of 1855), and varied the manager’s order so far as it gave the rate of interest 
prohibited by law. 

1 : Under the exceptional legislation with which they had to deal, and the exceptional circumstances 

} XL the -case, their Lordships were not so clearly satisfied that the Commissioner had not this power to 
f , the order of his subordinate officer, as to feel themselves driven to a decision the effect of 

^h. would be to reverse an order which appeared to them (except in one particular, r Le, as^to the date 
'^hfehthe 0 per cent, interest should commence) just and proper, and to set up another which, if 
would practically repeal the 8th Rule made under the Act ; and they therefore only varied 
order as to the date. 


'life*,; 



Mr. Doyne for Appellants. 
Mr. Mayne for Respondent. 


judgment as follows 

ij&i judgment of the Ooffimissioner, uf the, Jtispjfabtv 
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Superintendent of Encumbered Estates under the ££ Oudh Talookdars Relief Acts 
of 1870, 

To make the judgment and the grounds of appeal from it intelligible a short 
history of the case is necessary. 

On the 3rd June 1870, Rajah Omrao Sing, Talookdar of Pakhra Ausari, 
executed a deed whereby he acknowledged that he had received Rs, 60,000 from 
the appellants, for which sum he pledged his estate to them. They were to hold 
the estate and receive the rents and profits of it for twelve years, after which time 
he was to be entitled to repay them the principal and interest at 12 per cent, per 
annum and to recover possession of the estate. 

Soon after another advance of Rs. 12,000 was made to the Rajah, and Rs. 3,000 
were advanced to his brother for which he became security. Some other small 
sums were advanced to him at 18 per cent. 

His estate was soon after taken possession of by the Court of "Wards on a 
representation, which turned out to be unfounded, of his incapacity ; subsequently 
on his application the provisions of the “ Oudh Talookdars Relief Act” (XXIV of 
1870) were duly applied to the estate. 

The order directing the application of the Act to the estate, and appointing 
a manager, was dated October 30 th 1871. Mr. Glynn, the Deputy Commissioner of 
the Province, who had been the manager under the Court of Wards, was appointed 
manager under the Act. In November 1872 he was succeeded by Mr. Finn. 

/‘The Oudh Talookdars Relief Act” appears to have been enacted mainly in 
the interest of the talookdars, for the purpose of protecting them in some degree 
against the claims of money-lenders by which their estates were being consumed, 
and undoubtedly some of its provisions are somewhat stringent against creditors 3 
With its policy, however, we have no concern. The Act, after restraining pro- 
ceedings in execution against the talookdar and his estate, — invalidating all 
incumbrances created by him during the management, investing the manager 
with large powers for protecting and improving the property, and other purposes, 
and providing for the proof of debts, proceeds to enact as follows : — * 

“ The manager shall in accordance with the rules to be made under this 
Act determine the amount of the debts and liabilities due to the several creditors 
of the talookdar, and persons holding mortgages, charges, or liens on the said 
property, or any part thereof. 

“ 16. An appeal against any refusal, admission, or determination under ss. 7, 8, 
or 9, shall lie, if preferred within six weeks from the date of such determination, 
to the Commissioner of Division to whom the manager is subordinate, and the 
decision of such Commissioner or of the manager if no such appeal has been so 
preferred, shall be final. 

“ 11. When the total amount of such debts and liabilities has been finally 
determined, the manager shall prepare and submit to the Chief Commissioner a 
schedule of such debts and liabilities, and a scheme for the settlement thereof; 
and such scheme when approved by the Chief Commissioner shall be carried into 
feet. Until such approval is given, the Chief Commissioner may, as often as he 
thinks fit, send back such scheme to the manager for revision, and direct him to 
make such further enquiry as may be requisite for the proper preparation of the 
seneme. 

Section 20 enables the Chief Commissioner to make rules consistent with the 
Act m all matters connected with its enforcement, and declares that “ such rules 
when approved by the Governor-General of India in Council, and published in the 
local omcial Gazette, shall have the force of law” 

Rules were duly made in pursuance of the Act, of which the 8th As in these 
terms : — ' v 

. “ amouu ^ au y debt, both principal and interest, has been, defer- 

Twined, the manager may direct that interest, at a rate not exceeding 
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per annum, shall he paid on the aggregate sum declared to he due from the date 
of decision till the date of payment,” The combined effect, therefore, of the Act 
and of the Rule made under it is that the manager is to determine the amount due 
for the principal and interest up to the date of his determination, calculating such 
interest according fco the contract rate (if any), and may allow subsequent interest 
on the amount so determined, as upon a judgment debt, up to the time of payment, 
provided the rate of such subsequent interest does not exceed 6 per cent. 

Mr. Glynn on the 4th September 1871, while he was manager under the Court 
of Wards, made the following Memorandum : — 

i( The claim (of appellants) for Rs. 60,000 + Rs. 12,000 will now be registered. 
There were Rs. 3,000 let off, and I will not bring them in now against the Rajah 
after a compromise. About the remaining Rs. 3,107 8 annas enquiry will be made 
on copies of the claimant’s books being received. The Rajah will be referred to 
also about this mone^y, and it will be admitted if no valid reason be shown against 
my doing so by the Rajah.” 

After Mr. Glynn was appointed as manager under the Act, the following 
memoranda were made by him : — 

“ Will not let off more than the Rs. 3,000. Initial Ali will let off 10 per 
cent, for cash payment on interest. 

“mh April, 1872.” 

“ The interest on the Rs. 72,000 will be according to the bond up to September 
1871, and after that at 6 per cent, per annum. The claim for Rs, 3,107 8 annas in 
respect to Babu Gurdat Sing is not admitted. The Babu has his own village, and 
the Babu should he proceeded against. 

“ 10$, June 1872 ” 

It has been contended on the part of the respondent that this last memo- 
randum was a “ determination ” by Mr. Glynn, under s. 10 of the Act, and that 
not having been appealed against within six weeks it became final. Their Lord- 
ships, however, do not regard it as such a determination. On the appointment of 
Mr. Finn as manager in November 1872, the appellants brought their claim before 
him, contending, and rightly as it appears to their Lordships, that there had been 
no final determination by his predecessor, whereupon Mr. Finn made an order, 
which he was induced to alter on review. His order on review, dated 25th No- 
vember* 1872, increased the principal sum, and thus concluded— 

£< Interest on the debt to date of decision will be calculated at the rate -agreed 
upon. Future interest upon the sum covered by the bond at 1 per cent, (per 
mensem), and remainder of the debt at 6 per cent, per annum.” 

Soon after this order the Rajah died, and was succeeded by his infant son, 
who is a respondent together with the manager (or Superintendent) of the Incum- 
bered Estates. 


After a good deal of delay this order was brought to the attention of the Chief 
Commissioner, who, acting probably under the powers conferred on him by s. 11 
of the Act, appears to have disapproved of so much of it as directed future interest 
at 12 per cent. j)er annum, regarding this rate of interest as prohibited by the 
8th Rule, in which view their Lordships concur. Thereupon (and on the 8th June 
' 04) the following proceeding was recorded by Pundit Kali Sahae, described as 
V'^ja^nntendent of Incumbered Estates, Lucknow Circle 

docket, No. 1,322, dated 29th April 1874, has been received from, the 
’ assistant to the Chief Commissioner under cover of the Commissioner’s 
dated 4th May 1874, directing that the Superintendent was not 
o. award interest at a higher rate than 6 per cent. Wherefore a 
^Interest than 6 per cent, will not be allowed, 

i,H er addressed to the decree holders, communicating to 
* 44 ^ This proceeding will be 'filed, 'with thevefotli’^ 

' ” '"i^umble to, avail 
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and a deadlock appears to have ensued. The next material proceeding was taken 
by the present appellants, who appealed to the Commissioner of the Lucknow 
Division against the foregoing order of Kali Sahae. The Division Commissioner 
referred them to the Chief Commissioner, who declined to interfere in their behalf, 
whereupon they preferred another appeal to the Division Commissioner, dated 
10th September 1874, wherein they contended that Mr. Finn's. order was right 
and that it was final. The petition concludes in these terms : — 

“ Under these circumstances your petitioner most respectfully re-submits his 
petition of appeal with enclosures, and prays that it may be formally admitted 
and judicially disposed of to enable any of the parties feeling aggrieved by the 
decision to prefer his appeal under s. 4 Act VI of 1874 to Her' Majesty's Privy 
Council” 

The present appellants therefore, in September 1874, desired a judicial 
determination on substantially the same questions as are raised in the present 
appeal. 

It does not appear what, if anything, was done upon the appeal of September 
1874, and it may be inferred that the proceedings dropped, or were superseded by 
those next to be mentioned. 

On the 23rd October 1874, an appeal raising the same question in another 
form was presented by the present respondents against the order of Mr. Finn, on 
the ground (among others) that it was illegal on the face of it in giving a rate of 
interest prohibited by law. On this appeal the Commissioner ordered that Mr. 
Finn’s calculation of principal being adopted, the interest should be calculated 
under the terms of the deed up to Mr. Glynn’s order of 10th June 1872, and 
thereafter at 6 per cent, per annum. 

This is the judgment now appealed against, and the point mainly relied upon 
is, that the appeal being out of time, the Commissioner had no jurisdiction to 
entertain it. The Commissioner was aware of the difficulty in the way of his 
hearing the appeal raised by the limitation of appeals prescribed by s. 10 of the 
Oudh Talookdars Relief Act, and appeared to think that s. 333 of Act VIII of 1859 
might apply to the case, in which view their Lordships cannot concur. He pro- 
ceeded to dwell on the exceptional nature of the case, on the fact of the respondent 
being a minor and incapable of exercising his right to appeal, except through the 
manager, who himself made the order, and could scarcely be expected to appeal 
against it, — a state of things which the Act does not seem to contemplate — he 
referred to the action of the Chief Commissioner, who objected to the allowance of 
interest beyond the lawful rate, practically setting aside Mr. Finn’s order, and he 
might have referred to the appeal of the now appellants against the order of the 
8th June 1874, whereby they desired an adjudication on practically the same 
question as that raised in the appeal before him, expressly with the object of 
getting rid of the deadlock occasioned by the conflicting decisions in Oudh by an 
appeal to Her Majesty in Council. He finally came to the conclusion that he had 
power to amend so much of the order as was manifestly at variance with the law. 
Their Lordships, although the case is not free from difficulty, are not so clearly 
satisfied that under the exceptional legislation with which they have to deal, and 
the exceptional circumstances of this ease, the Commissioner had not this power 
to deal with the order of his subordinate officer, as to feel themselves driven to a 
decision the effect of which would be to reverse an order which appears to them 
except in one particular just and proper, and to set up another which, if acted 
upon, would practically repeal the 8th Rule made under the Oudh Talookdar 
Relief Act* The particular referred to is that the order directs the 6 per cent, 
interest to commence from the 10th June 1872, the date of Mr. Glynn’s Memo- 
randum; whereas in their opinion that date should be the 25th November 
[following, when the gross amount then due for principal and interest was finally 
; difermined by Mr. Finn. They will therefore humbly advise Her Majesty that 
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‘the order appealed against "be varied so far as io direct that the amount deter- 
mined by Mr. Finn on the 23th November 1872 to be due should be adopted, and 
that subsequent interest should be allowed thereon at the rate of 6 per cent, per 
annum. There will be no costs of this appeal. 


The 19th November 1878. 


Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 
Sir Robert P. Collier. 


Ouclh Sub-Settlement Act {XXVI of 1866 ) — Holding under Contract 

On Appeal from the Court of the Judicial Commissioner of Oudh. 

The Maharajah of Bulrainpore 
versus 

TJman Pal Singh and Ganesh Singh, 

, Undcr-tcnurcs held under contract, or under any arrangements from which a contract may he 
inferred, are within the definition of sub-proprietary lights given in the rules annexed to Act XXVI of 
3 8(58, and their holders are entitled to a sub-settlement. 


Mr. Coivie, Q.G., and Mr. Graham for Appellant. 
No one for Respondent. 


Sir Montague Smith gave judgment as follows: — 

In this case the Settlement Officer has found that the respondents are entitled 
to a sub-settlement for certain villages in respect of under-proprietary rights held 
under the Maharajah of Bulrainpore. The Commissioner of Fyzabad has confirmed 
that finding ; and upon appeal to the J udicial Commissioner, lie saw no reason to 
disturb it. 


The question turns upon the construction of Act XXYI of 1806, and the rules, 
which have the effect of legislative rules, scheduled in that Act. 

It appears that the Raj of Bulrainpore is a large and ancient estate, and 
that these, respondents have held the villages — a part of that large Raj — for a 
very considerable period of time. The documentary evidence shows that they 
have been in possession from at least as early as the year 1771. Mr, Cowie 
admits that they held as sub-tenants ; that there was an under-tenure under 
which they legally held the villages : and the only question is whether they held 
so as to bring their under-tenures within the definition of sub-proprietary rights 
given in the rules annexed to Act XXVI of 1860. 

’ The are not very clearly worded, but they seem sufficiently clear to 
1 plai f to given in this case. Rule 2 says, “ To entitle a 

to obtain a sub-settlement, he must show that he possesses an under- 
V* lands of which the sub-settlement is claimed, and that 
Vhas been kept alive over the whole area claimed within the period of 
* y P^^^ssary to enquire what “the period of limitation" means, 

. of limitation arises. The important part of rule No, 2 is, u He must 
.P^er 1*7 himself or by. some other person or persons from 
' has by virtue of his under-proprietary right, and nob 

ac ^ ou '^ of service or 'by favor Of the” 
? iitaeM..:flihcka) with so mA degree 
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phrase, but No. 8 supplies a definition of it. Rule No. 3 is, “ The words e with 
some degree of continuousness/ will be interpreted as follows : If the village was 
included in the talooka] before the 13th February 1888 ’—and this village falls 
within that category — “ the lease must have been held for not less than twelve 
years between that date and the annexation of the province.” Undoubtedly, if 
there was a holding under contract in this case, the necessary degree of continu- 
ousness has been satisfied; and the only question is, whether or no there was 
sufficient evidence that these lands were held “ under contract (pucka).” 

Mr. Cowie has referred to some of the documentary evidence which appears 
to show that they were held under what are called leases. The Settlement Officer 
has found that the holding was, within the meaning of these rules, a holding 
under contract. Their Lordships think, supposing the evidence supports his 
-• finding as to the lease, and being confirmed by the Commissioner, they are not 
disposed to look too narrowly at the facts, that in point of law the decision is 
correct. The terms “holding under contract” embrace any holding under arrange- 
ments from which a contract may be inferred. Then the Settlement Officer lias 
found that the land was not granted “ on account of service, or by favor of the 
talookdar.” 

Their Lordships having looked at the judgments of the Settlement Officer 
and of the Commissioner of Fyzabad, have observed that both those Officers took 
very considerable pains to arrive at a correct conclusion in this case ; and their 
Lordships see no reason whatever to suppose that they have not come to a correct 
decision. 

Their Lordships will therefore humbly advise Her Majesty to affirm the 
decrees appealed from, and to dismiss this appeal. 


The 21st November 1878. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Oudh Sub-Settlement Act {XX VI of 18G6 ) — Birt Zemindary — Subordinate 

Tenure — Malihhana. 

On Appeal from the Court of the Judicial Commissioner of Oudh , 

Gouri Shunker / 

versus 

The Maharajah of Bulrampore. 

Held that the grant of tlic Birt Zemindary interest in this case should be treated as the conveyance 
of a subordinate zemindary interest, and that the holder of it was entitled to a sub-settlement under 
Act XXVI of 1866, but without prejudice to the talookdar’s right, if any, to malikbana, 

Mr. Boyne for Appellant. 

Mr . Leith, Q.C., and Mr. Graham for Respondent, 

Sir James Colvile gave judgment as. follows : — 

The broad question raised by this appeal is whether the plaintiff is entitled 
to any and what rights in four villages which must be taken to be parcel of the 
talook of Tulsipore, of which the defendant, the Maharajah of Bulrampore, is now 
the proprietor as talookdar within the meaning of the Oudh Estates Act, : No* I 
# 869 . • . ' 

^.V « 1 ‘ 1 
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The estate of Tulsipore was formerly the property of one Dirgli Narain 
Singh, who, it is said, was at the time ot the first captuxe of Lucknow during the 
mutiny a rebel, and imprisoned in the residency, and afterwards went, still in 
custody, to the Alumbagh, where he died. His heirs continued in rebellion, and 
the lesult was that in 18o9 the estate of Tulsipore was created into a talook under 
the new system, in favor of the Maharajah of Bulrampore, who was allowed to 
engage for the revenue as talookdar at the summary settlement of that year. His 
title has since been confirmed in the fullest manner by the Oudh Estates Act, and 
therefore it must he taken for granted that he is talookdar of all the villages for 
winch he then settled, as included in the talook of Tulsipore. 

T^o f t he , P] aintiff arose in this wa T : The former Rajah of Tulsipore, 
on the 4th March lSo_6, a very few weeks after the first annexation of Oudh 
borrowed from the plaintiff a sum of Rs. 7,001, and, as a security for that sum’ 
executed to him the instrument m the nature of a mortgage by way of conditional 
sa e, which is found at page 8 of the Record. That instrument, after declaring 
that he had borrowed this money, and that in lieu of the same he had made a 
conditional sale to the plaintiff of the four villages in question, with all the four 

tXtwInw L ’ 1 , rt 1 f-T nda ! y rigMs for the I )eriod of foui ‘ years, commencing 
fiom the 4th March 18o6, and ending on the 4th March 1860, goes on to say 

ihe above-named creditor is allowed to take possession of the aforesaid villages’ 
to pay the Government revenue, and to appropriate the surplus profits to his use 
m heu of interest. Neither will I have any claim to profits, nor will the creditor 

th r 1 Ce f ! fc b 1 be entltled t0 get back the deed when I pay 

the money at the stipulated period. 1 J 

nnrAtffl s f mmar y settlement which the British Government proceeded to make 
upon the first annexation of the province, the plaintiff, the mortgagee, applied to 
have the settlement of these four villages made directly with him That settle- 
ment was not compieted until the 4th June 1857,— a period very shortly antece- 
dent to that at which British rule ceased for a time in the province <ff Oudh • 
made ’ WaS ma A t0 endure onl y for the time during which the plaintiff 
r^vt^ P r e r n « ^ B r v ^ es ! fc ri c % in the character of mortgagee, that 

mu3nv P After' tw! f °I n 6 r ® de “P tioD , of the mortgage. Then came the 
Aftei that came Lord Cannings proclamation of the 15th March 1858 

the eflect of which has been so often discussed here, that it is not necessary more 
particnkrly to refer to it. Early in 1859 the Government, havfngTppLnSy 

SSSSrtia intermediate period this estate of Tulsipore under soLe kind 
ot attachment, finally determined to grant it to the respondent. The sunnud if 

ad£Sto d en°o-o h rf 1S ^ n ° fc UP ° n til6 ? eCOTd> but is * esta blished that he was 
admitted to engage for the revenue on the 21st January 1859 and that the «p++lT 

ment was completed on the 25th of the following May. The plaintiff who 

lEf : 

silevn w hen the^etM oU kriamtiate at tiiafc settlement, Accordingly in 
when the settlement was m progress, he filed his plaint tn the 

as ? e f* ed P r0 Pnetary right as mortgagee, and prayed 
Settlement might be made with Mm. On the ,3rd ' March 1873 

Settlement Officer, who treated 'it 
t superior prppriet^fy righti^K, 
K:if,the Oudh Estates Act, 
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district. Mi'. Capper ; and before him the suit assumed the character of one for a 
sub-settlement of a sub-proprietary right, which it has ever since retained. That 
it is competent to the Courts to allow a plaintiff so to modify his claim was ruled 
by their Lordships in the case of the widow of Slumber Sahai v. Rajah Kashi 
Pershad, L. R. 4 I. A. 198* 

Mr. Capper in his judgment of the 10th May 1873 ruled that the mortgagee, 
if his title were perfected by foreclosure, would be the legal owner of birt 
zemindary rights subordinate to the talookdar ; but that the mortgage was still 
redeemable. He thought, however, that the case was not ripe for decision, and 
remanded it for the trial of an issue whether the plaintiff had got possession of all 
or any of these villages prior to Phagun 1267 Fusli. This issue was found in the 
affirmative; and the fact was not disputed by the respondent when the case 
came back to Mr. Capper. Mr. Capper on the 28th August 1873 then made a 
decree in these terms : “ The Court orders and decrees the appeal and cancels the 
decree of the 3rd March 1873. Gfouri Shunker, plaintiff, and his co-sharers, if 
any, are decreed an under-proprietary zemindary title in Mouzah Bairwa, Mouzah 
Bijwa Kalan, Mouzah Bindhwa, and Mouzah Katya Bhari, and possession under 
the terms of the deed of conditional sale dated Phagun, Sudi 13th, 1263 Fusli, till 
such time as the lien shall be redeemed, or till the title shall be perfected by fore- 
closure.” The respondent then appealed from this decree to the Judicial Com- 
missioner, Mr. Currie. That officer, on the hearing before him of the 31st March 
1874, seems to have objected to the decision of Mr. Capper on the ground that he 
had assumed what ought to have been proved. He said, “ It is very material, for 
a proper determination of this case, that the exact nature of the title intended to 
be conveyed under the deed should be decided. The defendant urges that the 
title intended to be conveyed was the full proprietary title, and this view of the 
case is supported by the fact that this suit is laid for the full proprietary title. 
On the other hand, the plaintiff urges that the deed never intended to convey to 
him more than an under-proprietary title, that is, a title as birtia, the wording of 
the deed being ‘with all the rights attaching to a birt zemindary.’ ” He accordingly 
sent the case down to the Settlement Officer, that is, the Judge of First Instance, 
for the investigation and determination of two issues : the first was, “ What is the 
meaning of the term ‘ with all the rights appertaining to a birt zemindary ’ in the 
mortgage bond on which the plaintiff bases his claim ? ” The second was as to the 
date and circumstances of the seizure by the Government of the villages as part 
of the property of the rebel Rajah of Tulsipore. Nothing, however, ultimately 
turned upon the finding upon this issue, which was in accordance with the facts 
already stated. 

On the first issue a number of witnesses were examined before the Lower 
Officer. He, upon that evidence, whilst professing that he knew very little 
himself about these tenures, came to the conclusion “ that the deed pledged the 
proprietary title in these four villages ; that it was intended that the mortgagee 
should hold independently for the four years named; and that at the end of that 
period, on failure to redeem, the plaintiff would have become the independent 
proprietor of the property.” And he accordingly found on the first issue that the 
meaning of the words “ with all the rights appertaining to a birt zemindary,” did 
in this case signify independent proprietary possession, and not a right of property 
to be held in subordination of the talookdar. ' 1 1 * 

The case, with these findings and the evidence on which they were based, 
went back to the Judicial Commissioner, who then made the decree which is the 
subject of the present appeal. He dismissed the suit upon the grounds stated in 
his judgment at page 52 of the Record. 

r ’ -® e i fo / E e ‘ considering those grounds in detail, it is desirable to observe, that the 
J udicial Commissioner seems to have agreed with the Commissioner, Mr . Capper, 

'' 1 ' * Ante p, 4. 
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that if theeffeet of the mortgage was to create a tenure subordinate to that .of the 
talookdar, the claim of the plaintiff to a sub-settlement would be valid. The 
question upon which the determination of the suit thus depended was that which 
was principally argued here, namely, what was the nature of the estate conveyed 
byway of conditional sale ; that is, whether, supposing the mortgage deed to have 
become absolute, the plaintiff would have held the villages from that time as an 
independent zemindar or as a zemindar, in some sense subordinate to the talookdar 
the villages remaining in that way parcel of the Tulsipore estate. 

. ^ hardly be said that if the J udges in Oudh had given a clear interpre- 
tation of the words “birt zemindary,” their Lordships would have been very slow 
to question that interpretation, or even to draw from the evidence any inference 
other than that which those who are acquainted with the tenures of the province 
tt f c . aIreac y drawm Mr. Capper, an experienced officer, assumed that the words 
. b , irt zemiQ dary import a subordinate tenure. From the first part of the final 
judgment ot the Judicial Commissioner, it seems that he would have understood 
the words i m the same sense as if they had stood alone. He says, “ The conclusion 
at which I arrive is that had this deed been executed prior to the annexation of 
the province, the introduction into it of the words ‘ birt ze min dary ’ would have 
conveyed the meaning that the mortgagee agreed to hold the property mortgaged 
m subordination to the mortgagor, or, in other words, that he consented to the 
mortgaged villages being retained in the mortgagor’s kubooleut, instead of his 
entering mtoffirect engagements with the Government officials for the revenue of 
sue i villages. He then goes on to consider how this construction of the words 
ought to be afieeted by a consideration of the surrounding circumstances under 
winch the deed was executed, and the probable intention of the parties, and he 
procee s. But as the deed was executed subject to the annexation of the province 
, ? ie Bntish Government, and at a time when the policy was to do away with 
taLookdars, and to deal with village occupants as independent proprietors, and 
considering also that immediately after the execution of the mortgage the plaintiff 
demanded and was admitted to direct engagement with Government for the land 
revenue due on the mortgaged villages, I can but conclude that the nature of 
the title intended to be conveyed under the deed was the full proprietary title, 
and not merely the subordinate and dependent title of ‘Birtia .’ ” There are 
therefore two reasons assigned for the conclusion to which he came, and neither of 
them m their Lordships’ judgment, appears to be satisfactory. The deed, no 
doubt, was executed subsequent to the annexation of the province, hut there is no 
reason to suppose that at the time it was executed, the parties were at all aware 
ol what the future policy of the Government, when it came to change the fiscal 
arrangements of the Nawabee, would be, for that policy at that time had not even 
been declared; and therefore it is unreasonable to suppose that the parties con- 
tracted with reference to a system under which the Government would make the 
Sn S f£!rr nfc village occupants as independent proprietors. Then 

tbeir lordships think that little, as to what the intention of the parties at 
the time mav Tmhta Knon /t on l-vr-i 4 f* I it I /». 
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plaintiff being in possession of the villages at the date of Lord Canning’s procla- 
mation under a title which would give him the full proprietary right in the soil, 
when and if his mortgage became absolute, fell within the scope of the proclama- 
tion ; and that his title was by that proclamation swept away, and was not set up 
again by the subsequent explanation of the proclamation which is contained in 
the two letters annexed to Act I of 1869. Everything in this decision, therefore, 
turns upon the correctness of the finding, that the intention of the parties was to 
pass the full proprietary title in the event of the mortgage not being redeemed at 
the proper time, and that there was therefore no sub-proprietary right in the 
villages as included in the talook settled in 1859 which could be the subject of a 
sub-settlement. Their Lordships have already intimated that they are not 
satisfied with the reasons which the learned Judge gives for his construction of 
the instrument, or rather for the qualification of that which he would understand ’ 
to be imported by the words “ birt zemindary right,” by reason of the particular 
circumstances of the case ; and in their own opinion it is highly improbable that 
the intention of the parties when the contract was made was such as is imputed 
to them. They do not think it likely that the Maharajah (the mortgagor) at that 
time contemplated the impossibility of his redeeming the mortgage; or that, if he 
did, he intended in such an event to lose that influence and power and considera- 
tion which the great landowners of Oudh derived from the inclusion of subordinate 
zemindaries in their talooks ; and if the words “ birt zemindary,” as seems to be 
admitted, may import the transfer of merely a sub-proprietary right, their Lord- 
ships conceive that to be in this case the more rational construction to be put on 
them. And it is in their opinion a strong argument in favor of this construction, 
that it makes all the subsequent acts of the Government and the parties which 
have led to the inclusion of these villages in the talook of Tulsipore consistent 
with reason and justice. It is clear that the Government did not intend to grant 
anything except that which was properly and legitimately part of the estate of 
the rebellious Rajah of Tulsipore. It is also clear that as Lord Canning’s procla- 
mation had then been explained and was understood, the plaintiff, if he had 
acquired the absolute iuterest as zemindar in these villages, and if the villages 
were thus wholly severed from the talook, would have been allowed to engage for 
the revenue, not as talookdar, but as independent zemindar. Nevertheless, the 
villages when the settlement was made were treated as part of Tulsipore ; and 
were accepted by the Maharajah as part of his talook. He had no other title to 
them except the grant of the estate of Tulsipore ; and it is more reasonable to 
conclude that they were properly so included, than to say that by mistake the 
Government took property which belonged to another man, put; it into an 
estate to which it no longer belonged, and that by reason of the Estates Act and 
the other proceedings which have taken place a wrong has been done which is 
now irremediable. 

Their Lordships will now deal with an argument which was much pressed, 

that there can be no sub-proprietary right unless there be a substantial rent 
or service to be rendered by the sub-proprietor to the talookdar, and that in this 
case all that could be paid by the mortgagee after foreclosure would be the 
Government revenue assessed upon these villages, without giving the Rajah any 
beneficial interest in the collections of the villages. This objection does not 
appear to have occurred either to Mr. Capper or to "Mr. Currie ; nor was it treated 
as an . objection in the case already referred to in the 4 Law Reports, Privy 
Council Indian Appeals,* jn which a sub-settlement was granted to a lady who 
does not appear to have paid anything to her former co-sharer in the estate (as he 
in fact was) in respect of the four villages of which she was found to be sole 
proprietor. Nor do their Lordships find, either in the letters of Lord Canning or 
in the rules annexed to Act XXYI of 1866, anything which necessarily .imports 
l T. I * Ante p. 4. . " , ; 
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that it is essential to the enforcement of the rights of one who would otherwise be 
a subordinate zemindar, that the talookdar should have some pecuniary interest in. 
the sub-tenure. Those rules, and some expressions in the letters, no doubt, con- 
template that in the ordinary ease of a sub-tenant he would pay something to the 
superior lord. Their Lordships, however, do not find that those provisions are 
exhaustive, or that there are any negative words which say that there shall not 
he a sub-settlement of a subordinate zemindary included in a talook, unless the 
zemindar is bound to pay some substantial rent to his superior. 

It might be open to consideration whether, if this were not in the strict sense 
of the term a sub-proprietary interest, the case in the 4th Law Reports, Indian 
Appeals/ would not have justified a sub-settlement of it. It is not necessary 
however for their Lordships to go that length in the present case. It is sufficient 
for them to say that upon the whole they think this grant of the birfc zemindary 
interest should be treated as the conveyance of a subordinate zemindary interest ; 
that the villages were at the time of the settlement properly treated as still 
included in the talook of Tulsipore settled with the respondent, and therefore 
that the judgment of Mr. Capper declaring the right of the plaintiff is correct. 

The only doubt their Lordships entertain is, whether that decision has fully 
and completely satisfied the terms of Act XXVI of 1866 by giving to the Maharajah 
the right which that Statute seemed to contemplate that the talookdar shall 
always have, viz., that of receiving a malikhana of not less than 10 per cent. That 
malikhana was given in the former case to which their Lordships have already 
referred. It is not very clear whether Mr. Capper assumed that the amount of 
this malikhana would be afterwards fixed when the interest of the plaintiff* should 
cease to he a mortgage interest, and be perfected by foreclosure. 

Their Lordships think that in recommending to Her Majesty (as they pro- 
pose to do) to allow the appeal and to confirm the decision of Mr. Capper, they 
should also recommend that the order should declare that it is without prejudice 
to the right, if any, of the Maharajah to malikhana at a rate not less than 10 per 
cent., and that he is to he at liberty to apply to the Courts below for the settle- 
ment of such malikhana as he may be advised. The costs of the appeal must 
follow the result. 


The 28rd November 1878. 

Present ; 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Customs of Jains (Proof of) — Hindoo Latv (Inheritance) — Mitacshara — Widow’s 
• . Estate — Daughters. 

I/,,/; . On Appeal from the High Court at Calcutta . 

Chotay Lall 
versus 

Ohunnoo Lall and others. 
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A daughter, inheriting from her father, docs not stand in a position higher than or different from 
that of a -widow, 

Mr. Cowell for Appellant. 

Mr. Gowie , Q.G., and Mr. Doyne for Respondents. 

Sir Montague Smith delivered the following judgment ; — 

This suit was brought by the respondents, the plaintiffs below, to try the 
right to considerable moveable property which was taken into the hands of the 
Administrator-General on the death of Luckhy Ribee, the wife of the appellant, 
who was the defendant below. The property in suit was the self-acquired property 
of Thakoordass Baboo, who died at Calcutta on the 13th February, in the year 
1860, without any male issue or widow, but leaving an only daughter, Luckhy 
Bibee. This daughter was married in November 1863 to the defendant, and died 
on the 4th September 1872 without issue, her husband, the defendant, sur- 
viving her. 

The plaintiffs are grandsons of a brother of Thakoordass, and it is admitted 
that they would have been the heirs of Thakoordass if he had left no issue. The 
question now is, whether they or the defendant as the husband of Luckhy Bibee 
became entitled to the property in question upon her death. 

The first question which has been argued relates to the law which governed 
Thakoordass and his family at the time of his death. Thakoordass was a native 
of the North-West Provinces, and came to reside in Calcutta in 1814, and lived 
there until his death. It is the common case of both parties that he retained the 
personal law of the place of his birth. He appears to have belonged to the sect of 
Jains ; and the first contention of the learned Counsel for the defendant is that the 
right of succession must be determined by the customs of the Jains, — that those 
customs have not been ascertained, and that the suit ought to be remanded for the 
purpose of ascertaining them. 

The proceedings in the suit as to an enquiry into these customs certainly 
assume a somewhat singular shape, and the parties have apparently changed sides 
with regard to it in the course of the suit. The plaint in the first paragraph thus 
describes Thakoordass : — “ One Thakoordass Baboo, of the race or sect of Jains, 
and a resident in the North-West Province of India, in or about the year of Christ 
1814 came to Calcutta, and there remained until his death, retaining and following 
the usages of his said sect/’ The written statement of the defendant in the 9th 
paragraph contains this passage : “ The said Thakoordass Baboo, deceased, was, 
and the plaintiffs and the defendant are governed by the Mitaeshara law of inhe- 
ritance which obtains at Behar in the North-Western Province of India/’ That is 
a distinct and simple assertion that the family was governed by the law of the 
the Mitaeshara. There is no allegation that that law was modified by any custom 
of the Jains. This being the original allegation of the defendant, now that the 
right has been decided according to the law of the Mitaeshara which he had 
invoked, he turns round and alleges that this is wrong, and that the succession 
ought to be determined by the usage and custom of the Jains. Mr. Cowell, who 
very ably argued the case, has done all that possibly could be done to find a 
foundation for this contention, but the case does not really afford, when it comes 
to be examined, sufficient materials for the purpose. 

The point arises in this way : Issues were settled, the first and second of 
which were — “ First, was Thakoordass a Jain ; if so, what is the law of succession 
applicable to Jains?” At the hearing of the cause before Mr. Justice Pontifex, the 
advocates of both parties proceeded to consider the effect of the Mitaeshara law as 
bearing upon the trial of these issues, and the contention was stated by the Judge 
in his judgment thus Having stated the issues : he says, “ But Mr. Kennedy, on 
behalf of the plaintiffs; insists that under Mitaeshara law, apart from any peculiar 
law of inheritance affecting the succession to property among Jains, the deceased 
Luckhy Bibee took only a qualified interest in the property in dispute, which 
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interest was not transmissible to her heirs ; but upon her death the property* 
reverted to the next heirs other father ; and it was not disputed, on behalf of the* 
defendants, that the plaintiffs would be entitled to the property in question in 
this suit if it was established that under the Mitacshara law^a daughter does only 
take a qualified estate in her father's descended property similar to the qualified 
estate of a widow/' It is important to observe what was then not disputed bjr 
the defendants’ advocate. The judgment proceeds as follows: ‘‘Mr. Evans, on 
behalf of the defendants, nevertheless insisting that under the Mitacshara law the 
daughter takes an absolute interest in property descending to her from her father,, 
which interest on her death descends to her own heirs and not to the heirs of her 


father. Under these circumstances of the case I consider it right that the question 
of inheritance and Mitacshara law should be argued before trying the issues above-, 
referred to” In consequence of the line thus taken by the advocates of the parties,, 
Mr. Justice Pontifex, having heard their arguments on this question, decided that, 
by the law of the Mitacshara the daughter took a restricted estate only. The. 
defendant appealed to the High Court from that judgment. Their Lordships have-, 
looked through the memorandum of appeal, and they find no objection or com- 
plaint on the ground that Mr. J ustice Pontifex had not tried the issues as to the 
customs of the Jains. When the case came before the High Court it directed the 
case to be remanded for the trial of these issues. The reasons for this judgment 
do not appear upon the Record. The Court probably acted on its own motion, 
desiring to be informed upon those issues; for the remand was certainly not 
warranted by any objection appearing in the grounds of appeal. 

On the trial of these issues two witnesses only were called. Neither side 
appears to have gone into evidence as to the customs of the Jains, or to show that 
the rule of inheritance amongst the sect of Jains, to which Tliakoordass and his 
family belonged, was different from the ordinary law. Mr. J ustice Pontifex, who 
heard the evidence, found upon it that, although the father was a Jain, the ease 
was governed by the law of the Mitacshara, and the judgment of the High Court, 
now appealed from, has proceeded upon that finding. 

The plaintiffs objected to the finding on the above issues. Their objection 
was that the learned Judge in the Court below was wrong in holding that the 
case was governed by the Mitacshara law, and that he ought to have held that 
the case was governed by the Hindoo law of the Bengal school ; and secondly, 
that if it were not so governed, it was governed by the Hindoo law of the Benares 
school. Those objections were taken by the plaintiffs in the belief that the law of 
the schools they referred to would be more favorable to them than the law of 
the Mitacshara; but what is material on the present point, and w r hy attention is 
now called to these objections, is, that the defendant did not object to the finding 
of the Judge upon the ground that the Judge ought to have gone into the 
evidence as to the laws and customs of the Jains. By the Code of Procedure, 
s. 354, if the defendant meant to insist that the laws and customs of the Jains 


had not been ascertained, he ought to have objected at that time. The Section is 
btear ; “ Either party may, within a time to be fixed by the Appellate Court, file 
a.yiemorandum of any objection to the finding, and after the expiration of the 
pOTCid so fixed the Appellate Court shall proceed to determine the appeal.” The 
having that opportunity of objecting, did not think fit to do so, and 
the High Court proceeded to consider the case upon the law of the 
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that that case does not support it. On the contrary, the effect of that case is that 
the customs of the Jains, where they are relied upon, must he proved by evidence, 
as other special customs and usages varying the general law should be proved, 
and that in the absence of proof the ordinary law must prevail. If Mr. Cowell’s 
argument is right, it would be only necessary that a man should be found to be a 
Jain to establish the conclusion that the ordinary law did not apply to him. The 
contrary is certainly to be inferred from the decision of this Board. 

As this argument was rather strongly pressed by Mr. Cowell, it will be well 
to refer to some passages in the judgment in that case. In page 107, in com- 
menting upon the judgment of the High Court, it is said : “ The Judges then 
proceed to an elaborate review of the decisions in India, in which the laws and 
customs of the Jains have been considered. It appears to have been contended 
before them — to use the words of the Court — that the applicability to Jains of 
the laws of the Brahminical Hindoos, or what is generally termed Hindoo law, 
had been established by so many rulings that the Court was bound to apply it 
to this case ; and further, that no uniform and consistent body of customs and 
usages existed amongst the Jains which would enable the Court to affirm that the 
general law was modified by them. It certainly appears that, in most of the 
decisions referred to by the Judges, the Courts had held that there was no suffi- 
cient proof of the existence of special customs among the Jains to displace or 
modify the general law, though in others, where sufficient proof of special customs 
appeared, effect had been given to them. Their review of these previous decisions 
led the Judges to the conclusion that they were not opposed to the view that the 
Jains might be governed, as to some matters, by special laws and usages, and that 
where these were satisfactorily proved effect ought to be given to them. The 
learned Counsel for the appellant who argued the case at their Lordships’ Bar felt 
himself unable to dispute the correctness of this conclusion.” Their Lordships 
proceed to say : “ It would certainly have been remarkable if it had appeared that 
in India, where, under the system of laws administered by the British Govern- 
ment, a large toleration is, as a rule, allowed to usages and customs differing from 
the ordinary law, whether Hindoo or Mahomedan, the Courts had denied to the 
large and wealthy communities existing among the Jains the privilege of being 
governed by their own peculiar laws and customs, when those laws and customs 
were by sufficient evidence capable of being ascertained and defined, and were not 
open to objection on grounds of public policy or otherwise.” The result of the 
decision is stated in the following passage : — “ In the present case their Lordships 
consider that the Judges of the High Court were right in thinking that their 
decision should be governed by the evidence taken in this suit.” This decision 
did no more than adopt and affirm the law, to be deduced from a long roll of cases 
in India, that when the customs of the Jains are set up they must be proved like 
other customs varying the ordinary law, and that, when so proved, effect should 
be given to them. 

The result of a review of the proceedings in the present case is, that the 
defendant cannot now impeach the judgment appealed from on the ground that 
the customs of the sect of Jains, to which this family belong, have not been 
ascertained. 

The remaining question is, whether the High Court has taken a correct view 
of the law, which is now assumed to be that of the Mitacshara, in holding that 
Luckhy Bibee’s right was a qualified right only, and not an estate of the nature 
of streedlnm. 

The law of inheritance in the case of women has been recently declared in 
the case of a widow by two decisions of this Board. Both are to be found in the 
11 Moore’s Indian Appeals. The first is Mussamut Thahoor Deyhee v. Rai Baluk 
Ram and others ? page 139 ;* and the other is Bhugivancleen JDoobey v. Myna Baie y 
MOW. B. V. C. a i 2 Butt. P. 0. R. 49. 
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page 4S/. After a very full consideration of the authorities, and in two elaborate 
judgments discussing at length those authorities, this tribunal decided that under 
the law of the Mitaeshara a widow’s estate inherited from her husband is a limited 
and restricted estate only. 

• ■, A 5 te1 ' f iese decisions the question is reduced to the point, whether a daughter 
inheriting from her father stands m a higher and different position from that of a 
widow. Reliance has been placed on the often-cited text in the Mitaeshara 
relating to woman’s property. The words most relied upon are contained, not to 
the text, hut in an interpretation of the text. The 11th Section of the 2nd chapter' 

JSnf 1 t Ph « Ti? wL W iat 1S - ™ a . n ’ s P ro Perty. The important part of the para- 
graph is . The authoi, now intending to explain fully the distribution of woinaffs 

raf f’n gl ?K by the nature of i4 - ‘ What was given to a woman 

by the lathei, the mother, the husband, or a brother, or received by her at the 

nuptial fire, or presented to her on her husband’s marriage to anotherwife as also 
fhf+ °M ier ( se P a F at s acquisition), is denominated a woman’s property.’ ” It seems 
that the word m the original text “any other” is «^,” and thlt the proper 
trans ation of the word would be “or the like,” so that the passage ought 1 to P be 
read; or received by her at the nuptial fire, or presented to her on her husband’s 
marriage to another wife, or the like.” The interpretation gives a more speSfic 
definition and instead of “ or the like,” there are given the words which have been 
so often cited, and have given occasion to so much discussion. “ Also property which 
she may have acquired, by inheritance, purchase, partition, seizure ^rfindml are 
denominated by Menu, and the rest, woman's property/' The orioinal texWln^ 
not afford any foundation for the argument in favor of the right of the widow and 
£££ IS 6 in landacquired by inheritance ; the 5n^re°tXn, 

no doubt, does. JNo decision of this tribunal has been referred to with reo-ard to 
the estate taken by the daughter inheriting from her father but the aroumento 
which were pressed at their Lordship’s bar in the present case by Mr. Cowefi wei e 

5fdn? ed Vh fuUy de T el °Pf4 1 m ,. the former cases before this tiibunal relating to 
widows. The reasons by which these arguments were answered in the judgment 
of the Court-reasons which it is not necessary to repeat— are, for the most part 
applicable to the case of a daughter. ^ ' 

„ , Bat th T' Lordships cannot regard the question of the daughter’s estate as 
r fjP %n te9 ra ' It has been the subject of numerous decisions in India The Indian 
authorities are careftilly collated in the judgment of Mr. Justice Pontifex and of 

J M^ CS °1 fc ^ e H n lg l L'ourt. The result appears to he that the Courts in Bengal 
and Madras have determined m a series of decisions that the daughter takes a 
qualified estate only No doubt, in the Courts of Bombay, there have been ruling 
and dicta in favor of the view that she takes the entire property Their Lord- 
ships do not think it necessary, especially after theft own dedsions as to widows’ 
estates, to go into an examination of the Indian cases. They agree to theTn 
gurt, which affirms that which was stated'many years aS 
to be the law by Sir William Maenaghten in his Treatise on Hindoo Law n a on 99 
m these terms: “But though the schools differ on these points they eoS- to 

SSrT f he m T 3 a Whi t such P ro P ert y devolves on the daughter’s death 
to default of issue male. According to the law, as received in if 

w|ere, : it does not ga as streedhun to her husband or other heft and aecordinr/to 
also it reverts to her father’s hefts.” ' rdm § to 

H 'W#. regard to the case, most relied upon, to the High Court of TWnW it 

S?" ot the “*** ^ ^ . 

... •' ' 
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held tot 
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i» H,”t Iffil SS orMes ore coUecfed “ d diJcussei 

in Bmjpi Si^touH bfri: r“e& rr„ d 

raents founded on a different interpretation of old and obLu/e texts and thev 

gf CoS? tbat r c atl °+ nS are t0 be found at tlie end of tlie judgment of the 

i±t a h Cornt, that Courts ought not to unsettle a rule of inheritance affirmed bv a 

Th?v°do^ TffrTi?” 8 ’ U f 6 - S ' indeed ’ it is manifestly opposed to law and reason 

lhe mLZ J a L ll ° PP -f d t0 the s P irit principles of the law of 

ther^ThT^nlf - Si f^ rar7 > to them to be in accordance with 

om. 11 ie lesult is that they will humblv advise Her Maiestv fn 'iffl™ 

decree appealed from, and to dismiss this appeal with costs. 


The 6th December 1878. 


Present t 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 
Sir Robert P. Collier. 

Sale of Tenure-Act VIII of 1859 — Act VIII of 1869 (13. G) &•. 59. 

On Appeal from the High Court at Calcutta. 

Doolar Chand Sahoo and others 
versus 

Lalla Chaheel Chand. 


Doolar Chand Sahoo and others 
versus 

Lalla Biseshnr Dyal and others. 

{Consolidated Appeals.) 

only attach and sell^h^riglit^ f, 1 ^ 59 ’ the judgment-creditor cart 

under s. 59 Act VIII of 18G9 (B 0 ) he would o^t- -..m ? bdo^ent-dcbtor ; whereas if he sells the tenure 
to the whole tenure free from ail incumbrance^ ° f ^ uader4cuuros > and the purchaser be entitled 

Arathoon for Appellants. 

Mr. Boyne for Respondents. 

^ arnes Peacock delivered the following judgment * — 

virtue of +b7q^ + “J* PPP er V beca me liable to be assessed, and by 

l“ e sirs 

settlement with the 2SLS fe SteSer lSaT^ h » “tered-into a 

^ “> ““ ***** -Weetef L te^7 in'ol™ 

37 
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I860, a period within 12 years before the commencement of the suit. He left 
a widow, Nazirun, and a son, Gooder Khan, and three daughters, Nazeerun, 
Saheebun, and Peerzadi. The son was entitled to a share of 5 annas 7 pies and 
4 krauts, and the three daughters were entitled to shares amounting together to 
8 annas 4 pies and 16 krauts of the mouzah. The widow appears to have given 
up her share altogether, and it may be assumed for the purpose of this decision 
that the son took the widow's share, which together with his own share of 5 annas 
7 pies and 4 krauts gave him an interest to the extent of 7 annas 7 pies and 
4 krants. That interest added to that of the daughters makes up the whole 
amount of the 16 annas of the mouzah. 


idler the death of Bachoo Khan, his son, Gooder Khan, was sued in respect 
of a loan which had been made to Bachoo Khan. Proceedings went on, and a 
decree was ultimately obtained under arbitration against Gooder Khan. Gooder 
Khan, in order to raise money to satisfy that decree, borrowed a sum of money 
from Earn Jeawan Singh. Gooder Khan was sued by Earn Jeawan Singh in 
respect of the money so borrowed; and although Gooder Khan had mortgaged a 
12-annas share of the mouzah to Earn Jeawan as a security for the loan, the action 
against Gooder Khan was treated merely as one for an ordinary debt, and Earn 
Jeawan obtained a decree against him for the money due, and interest. Upon 
that an execution was issued*. Biseshur purchased under that decree, not the 
12-annas share, which had been mortgaged, but merely the right and interest of 
Gooder Khan, which, as already stated, amounted to 7 annas 7 pies and 4 krants. 
The Maharajah also brought a suit against Gooder Khan for three years' rent, 
which was clue under the settlement made with him. That suit was brought 
under the provisions of Act VIII of 1869 of the Government of Bengal In that 
suit it was ordered *tliat an ex parte decree he passed in favor of the plaintiff, that 
the plaintiff do recover the amount claimed, with costs, and interest at the rate of 
6 per cent, per annum up to the clay of realization from the defendant. The 
Maharajah proceeded to execute that decree against Gooder Khan. On the 81st 


March 1872 he applied to have it executed. He gave the names of the parties, 
and then he stated what redress he sought from the Court. He stated under that 
head, “ The attachment and sale of the property belonging to the judgment- 
debtor/' — that is, the property belonging to Gooder Khan. The petition ran in 
this way : ff The decretal money due to your petitioner is payable by the judgment- 
debtor under a decree mentioned above. Your petitioner therefore begs to file 
this petition along with an inventory of the property belonging to the judgment- 
debtor, and prays that by attachment and sale of the judgment-debtor’s property 
Hie decretal amount, together with costs and future interest up to the day of 
realization, be ordered to be recovered from the judgment-debtor." An inventory 
was attached to that petition in the following words : “ Inventory of the invalid 
lands, being the kasht (cultivation) of the judgment-debtor, situated in Mouzah 
Eampore Pergunnah Bhojepore, for the recovery of the arrears of rent whereof 
the present decree is passed, amounting to 120 beegahs.” It therefore appears 
clear that that application was merely that by attachment and sale of the 
/ judgment-debtor's property the decretal amount might be realized. By virtue of 
Section of the said Act VIII of 18(59, the Maharajah, if he had pleased, 

S authorized to apply for the sale of the tenure. By that Section it is enacted 
"Whenever a decree shall be passed for an arrear of rent due in respect of 
©^tenure, which by the title deeds or the custom of the country is trans- 
sale, and the judgment-creditor shall make application for the attaehr 
of suoh under-tenure, the Court shall, so soon as such under-tenure 
ordered to he sold, cause to be hung up in some conspicuous part 
juch Court sits, and of the buildings .in which ff he , 

’ th§f district within which the land comprise^,; i|x; : sfieh 

, , * « on' some .conspicuous' place: on:'^Ph;lted>. ' • 
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and on some conspicuous place in the fown or village in or nearest to whicji sueli 
land is situated, a notice for the sale of such under-tenure on some fixed date, not 
iv an 20 days han S^g U P of su °h notice in such Court.” By s. 34 

0 •+ e » same -^ ct if _ is . enacted that, “ Save as in this Act is otherwise provided, 
suits of every description brought for any cause of action arising under this Act, 
and all proceedings therein, shall be regulated by the Code of Civil Procedure 
passed by the Governor-General in Council, being Act No. VIII of 1859, and by such 
further and other enactments of the Governor-General in Council in relation to civil 
procedure, as now are or from time to time may be in force ; and all the provisions 
of the said Act and of such other enactments shall apply to such suits.” It 
appears therefore that although the Maharajah might, if he had pleased, have 
applied to sell the tenure in execution of his decree, he had also a power to 
pi oceed against the property of the defendant. It has already been shown what 
the application of the Maharajah was. He asked that the decree might be realised 
by the sale of the property of the judgment-debtor. Upon that application the 
- loonsin issued a perwannah described as a “Perwannah for execution of decree 
under s. ,238 to s. .238 Act VIII of 1859.” If he had considered that the appliea- 
tion was an application to sell the tenure under s. 59 of Act VIII of 1869, it 
would have been described as a procedure under that Section, and not under the 
sections of the Civil Procedure Code to which the-Moonsiff refers in his perwannah. 
lhe perwannah issued to the officer was as follows : “Pursuant to an order of this 
clay, you are required to attach the under-mentioned properties under the provi- 
S1C ( 3:1S 5* , ^ 'MI 1859 as they may be pointed out by the decree-holder, and 
submit the inventory of the property attached, with your report, within a week.” 
Ihen he describes the property “ Invalid land held in cultivation,” and he gives 
the boundaries of the land. So that the perwannah was merely to attach that 
property under the provisions of Act VIII of 1859. Now it is clear that in 
attaching the property of a judgment-debtor, whether in an under-tenure or in an 
ordinaiy leasehold interest, under Act VIII of 1859, you can only attach and sell 
the right, title, and interest of the judgment-debtor; but if you proceed to sell a 
tenure under s. &9 of Act VIII of 1869, then you sell the tenure; and by virtue 
V? ° : ■ sa . m ® purchaser, under the provisions of ss. 59 and 60 of 

the Act, acquires it free of all incumbrances which may have accrued thereon by 
® '”7 act a of any holder of the said under-tenure, his representatives or assignees, 
unless the rignt of making such incumbrances shall have been expressly vested in 
the holder, by the written engagement. So that if this tenure had been sold under 
the provisions of s. 59 the sale would have got rid of all under-tenures, and the 
purchaser would have been entitled to the whole interest in the tenure, free from 

1 ? sa “ e v. a 7 as if tlle tenure had been sold under the pro- 
visions of the law for the sale of an estate for the arrears of Government revenue. 

l 1SSl i ed that P erwa ™ al1 to the officer to execute the decree, notice of the 
WWl d t ? was given. That will be found at page 71 of the Record. It is 
headed Sale notification,” not under s. 59 of Act VIII of 1869 but “A s*le 
notification under s. 246 of Act VIII of 1859;” and it proceeds : “ Auction tale of 
the rights and interests m the under-mentioned properties for the r ealiza tion of 
the amount .covered by the decree.” And then it states : « Notice is hereby given 
to the public that Sahib Ram filed, on the Slst March 1872, an inventory of the 
deCTetafi 1 moriPT ^ P r °pe r fy, p; raying for their auction sale for the realization of the 
nnhlip fn +bJ Iff Ttw ^ 1S Pf^Mmation is issued for the information of the 
Wh Asenr 197Q f C on r *<lay, July 19th 1872, A.D., corresponding with 
Kban +^ a auctl0n sale of whatever rights and interests Gooder 

Soo? m U ?^ n ^ t " deb ^ r ’ ha f! m tbe P ro P ert y detailed below will be commenced 
Zilih ShAl^blrl Pl Tf Where the . Property is situated in Pergunnah Bhojepore, 

one wishes to purchase the said rights, he ought to 
appeai at the aforesaid time and place, either personally or through Ms mookhtar, 
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and purchase it. The rights and interests of other persons in the said property 
will not be sold by auction besides that of the judgment-debtor” So there was 
an express notice that under the sale in execution of the decree only the rights 
and interests of the debtor were to be sold ; and it was also expressly pointed out 
that the rights and interests of other persons in the said property, other than 
those of the judgment-debtor, would not be sold. Under that notification Doolar 
Chand and others, the defendants in the two suits out of which this appeal arises, 
purchased. The sale to them was confirmed, and they were put into possession 
and obtained a certificate of sale. The certificate which they obtained was as 
follows : “ On a petition having been filed for execution of a decree of the Civil 
Court passed by the Moonsiff of Buxar Zillah Shahabad, dated the 2nd December 
1871, A.D., in suit No. 16, against the judgment-debtor, and for the sale of his 
property, a sale notification was, under the order of this Court, issued, and the 
property sold at auction on the 25th July 1872. Whatever rights and interests 
the judgment-debtor had in the said property were purchased by Doolar Chand,” 
and so on. Those are the defendants. “ Hence, this certificate being made over 
to Doolar Chand Baijnath and Ram Saran Sahoo, etc., the auction purchasers, it 
is proclaimed that whatever rights and interests the said judgment-debtors have 
in the property aforesaid have ceased to exist from the 25th July 1872, the date 
of the auction sale, and becomewested in the auction purchasers, Doolar Chand 
Baijnath Sahoo and Ram Saran Sahoo.” Nothing then can be clearer than that 
both the perwannah and the notice of sale, as well as the certificate, gave express 
notice to the purchasers that nothing would be sold, and that nothing was sold to 
them, save and except the rights and interests of the judgment-debtor. 

Here it may be observed that if the notice of sale had stated that the tenure 
was to be sold under the provisions of Act VIII of 1869, the three sisters of 
Gooder Khan might have protected the tenure from sale, by satisfying, in accord- 
ance with the provisions of that Act, the decree of the Maharajah. The purchasers 
having been let into possession, Chabeel Chand, one of the plaintiffs, purchased 
the interests of the three sisters. They were entitled to 8 annas 4 pies and 
16 krants in this tenure, and the plaintiff, Chabeel Chand, purchased that right; 
and he contended that under his purchase he was entitled to recover from the 
auction purchasers, under the Maharajah’s decree, the 8 annas 4 pies and 16 krants 
which he had purchased from the sisters. Lalla Bisheshur Dyal, who had pur- 
chased under the decree of Ram Jeawan Singh, also claimed that he was entitled 
to recover possession of what he had purchased under Ram Jeawan Singh's 
decree, and that he had purchased under Ram Jeawan Singh’s decree the right, 
title, and interest of Goodur Khan previously to the sale under the Maharajah’s 
decree. The Judges of the Lower Courts dismissed the claims both of Bisheshur 


and of Chabeel Chand. But the High Court reversed those decisions, upon the 
ground that Dooli Chand and others had purchased under the Maharajah’s decree 
only the right, title, and interest of Gooder Khan. If they purchased the tenure 
they would have been entitled to retain possession, and the plaintiffs would have 
failed in their suit. On the other hand, if they purchased merely the right, title, 
and interest of Gooder Khan, then in the one ease Chabeel Chand was entitled to 
:■ recover the 8 annas 4 pies and 16 krants share of the mouzah which he had 
; : ; ;|>wAased from the sisters, and Bisheshur was entitled to recover the other 
of fhe estate which he had purchased as the right, title, and interest of 
';^^^tShan. ^ It has already been shown what the nature of the sale in execution 
■ ^ ecree was, and their Lordships think that the High Court 

conclusion at which they arrived, that Dooler Chand and others, 
mm*' had purchased merely the right, title, and interest of 

^ ^ 1 ^ iTd ^ te ^" Ure ^ ree fr° m encumbrances and the rights 


are 'was'irigbf 
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in holding that Ohabeel Chand was entitled to recover the 8 annas 4 pies and 
16 krants, and that Bisheshur Dyal was entitled to recover the interest which he 
purchased under the sale in execution of Ram Jeawan Singh's decree. The High 
Court however appear to have made a mistake. They appear to have been under 
the impression that Gooder Khan,, instead of being entitled only to a 7 annas 
7 pies and 4, krants share, was entitled to a 12 -annas share in the property, and 
they accordingly gave Bisheshur a decree for a 12-annas share, as well as a decree 
to the other plaintiff for an 8 annas 4 pies and 16 krants share. It is impossible 
that those two decrees can stand, because that would give a right to the two 
plaintiffs to recover against the defendant 20 annas 4 pies and 16 krants out of 
16 annas. If is clearly an oversight, and Mr. Doyne, the learned Counsel for 
Bisheshur, has admitted that the decree in Bisheshur s case was erroneous, and 
that instead of a 12-annas share it ought to have been a 7 annas 7 pies and 
4 krants share. 

Their Lordships therefore will humbly advise Her Majesty that the decision 
of the High Court in Chabeel Chand’s suit be affirmed, and that in Bisheshur’s 
case the decree be amended by ordering that he shall recover a 7 annas 7 pies and 
4 krants share of the estate from the defendants. 

Their Lordships are also of opinion that the respondents in both appeals are 
entitled to their costs. 


The 21st January 1879, 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier, 

Delay in impeaching a Deed— Onus Prohand, L 

On Appeal from the High Court at Calcutta. 

Gossain Luchmi Narain Poor! 
versus 

Pokhraj Singh Din Dyal Lai and others. " 

t ^ ne of the obvious consequences of a long delay in bringing a suit to impeach a deed as not genuine 
is that, after the lapse of years, witnesses disappear, and. the recollection of those who survive becomes 
dimmed and less accurate than it might have been if the enquiry had taken place at an earlier period. 
In this case the three persons who were principals, and two at least of the attesting witnesses, were dead, 
and the plaintiff was held to have failed in presenting a strong case, as he was bound to do, when he 
asked the Court to set aside a deed which had been acted upon for nearly twelve years, 

Mr. C. W. Arathoon for Appellant. 

Mi\ Graham and Mr. Horace Smith for Respondents. 

Sir Montague Smith gave judgment as follows: — 

The question upon which this appeal depends is, whether a mokurruree lease 
granted by one Mitterjeet, a rnohunt, and a member of a mendicant fraternity, is 
a genuine or a forged document. The High Court has found it to be genuine. 
The question is one purely of fact, and their Lordships are entirely unable to see 
their way upon the evidence in the record to disturb the finding of the High 
Court. 

The property of Mitterjeet was confiscated by the Indian Government in or 
some time before the year 1859, in consequence of his having joined in the rebellion. 
A good deal of evidence appears in the Record as to the history of this property. 
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but it is quite unnecessary to refer to it, inasmuch as it has been assumed 
throughout that Mitterjeet was in rightful possession of, and had full power of 
disposition over it. Under proceedings taken in the Colloctorate the property of 
Mitterjeet was sold by auction, after confiscation, by order of the Government. 
The estates in question in this suit, namely, eight annas of Mouzah Baghour and 
two annas thirteen dams and six kowrees of one-third of Mouzah Bhanclajore, wero 
purchased at that auction sale by a predecessor of the present plaintiff in the name 
of Futteh Singh, who, upon being made a party to this suit, disclaims all interest. 
The plaintiff having become the owner of the rights in the mouzahs, under this 
Government sale which was made on the 23rd September 1859, in May 1871 
brings this suit to set aside a mokurruree which, it is alleged, had been granted 
by Mitterjeet prior to his leaving the country and joining the rebels. 

It appears that Mitterjeet had on the 8th December 185G made a zuripeshgeo 
lease of the above mouzahs and others to one Himmut Bam for fifteen years in con- 
sideration of an advance of a sum of Bs. 10,000, upon which a rent was reserved of 
Bs. 94. It is a part of the case on both sides that that lease was valid, and there 
is no doubt apparently entertained that the sum of Bs. 10,000 was advanced to 
him. The mokurruree in question bears date in the following year, the 28th July 
1857, and purports to be made, in consideration of Bs. 5,000, to Baboo Girwurd- 
hari Singh, son of Bcssal Singh. A question has arisen whether the son, Gir- 
wurdliari, took the mokurruree in his own right or as benamee for his father. 
That question, however — though it might arise between the son and the repre- 
sentatives of the father — is not material to be considered in the present case, 
except so far as it bears upon some conflicting evidence which appears to have 
been given on the part of the several defendants. 

Several parties are made defendants to the suit ; first, the three sons of Bessal 
Singh, of whom Girwurdhari is one ; then Dal Chand, the alleged purchaser of a 
share in the mokurruree, and Dindyal Lai, who was the purchaser of another share 
in it under an execution. Futteh Singh, to whom reference has before been made, 
is also a defendant; and the last defendant is Narain Foori, who was an intervenor 
in the suit, and claimed to be entitled to a moiety of the interest purchased at the 
Government sale. 


The first consideration which demands notice in the case is the delay which 
took place on the part of the plaintiff in putting forward this claim. The Govern- 
ment sale was in 1859. In the proceedings which took place prior to that sale 
various persons put in petitions of objection, and, amongst others, those who 
claimed under the mokurruree. There were petitions refuting the claim, and it 
was decided by the Collector that the question of the validity of the mokurruree 
could not then be gone into ; that all that could be done was to sell the right and 
interest of Mitterjeet in the property, the purchaser taking it with notice of the 
claim under the mokurruree. Therefore the purchaser bought with full notice of 
the claim under the mokurruree. But for the mokurruree the purchaser would 
have been entitled to a share of the rent reserved upon the zuripeshgee, which was 
Rs, 94, Yet prior to the commencement of the present suit no attempt was made 
to enforce the payment of this rent. That the parries entitled to the mokurruree 
^ were claiming the zuripeshgee rent was fully known to the plaintiff, because in the 
j 7^^867 a suit was brought by Bessal Singh and others who claimed under the 
, . ' against the representatives of Himmut Ram to recover the arrears of 

- Wider the zuripeshgee ; and in that suit the plaintiff intervened and denied 

unr ^ er . the mokurruree to receive this rent. It was held 
' en *^ e( * 80 intervene, and that if he wished to question the 
vaiiapym^ mokurruree he must do so by a regular suit. That was in the 
f BQfc 1 brought until the year 1871, which:was nearly 


tweIy^';M 

evicthnSlpfl 
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Coming to the evidence, their Lordships find that on the part of the plaintiff, 
who sought to set aside the deed as a forged and fabricated document, there is no 
affirmative evidence whatever to establish that the deed was forged or fabricated. 
A great number of witnesses, mohunts and disciples of Mitterjeet, no doubt, say 
that they never heard of it, and refer to circumstances which more or less tend to 
raise a probability, but a probability only, that he did not execute it. Many of 
these witnesses speak to his having executed other deeds, and there can be no 
doubt that they had full knowledge of his handwriting; yet the question is not 
put to any one of them whether the signature to this deed, purporting to be that 
of Mitterjeet, is of his handwriting. 

Supposing the case had rested there, could it be held that the plaintiff had given . 
sufficient primd facie evidence to impeach a deed which has been acted upon for 
a period of nearly twelve years ? The defendants did not, however, rely only upon 
the weakness of the case which the plaintiff has made for setting aside the deed, but 
called two or three people who were attesting witnesses to the deed, and several 
who were present, and spoke to the execution of this deed by Mitterjeet. They, 
and a great number of other witnesses, deposed to the actual payment of Rs. 5,000 
to Mitterjeet by either Ressal Singh or his son Girwurdhari. Undoubtedly there 
is some 'discrepancy in the evidence, and their Lordships are far from saying that 
the case is very satisfactorily proved on the part of the defendants. But part of 
the inconsistency which appears on the evidence may be accounted for by the 
fact that the defendants have as between themselves conflicting interests. The 
sons of Ressal other than Girwurdhari have an interest in asserting that Ressal 
was the actual holder of the mokurruree ; Girwurdhari, on the other hand, has his 
own separate interest, and asserts that the mokurruree was granted to him in his 
own right. It does happen that as between themselves they set up cases which 
are not consistent the one with the other ; but the broad facts are proved by a 
great number of witnesses, who say that the deed was executed and that the 
money was paid. One of the obvious consequences of a long delay in bringing a 
suit to impeach a deed on the ground that it is not a genuine one is, that after 
the lapse of years witnesses disappear, and the recollection of those who survive 
becomes dimmed and less accurate than it might have been if the enquiry had 
taken place at an earlier period. In this case it appears that the three persons 
who were principals in these transactions, namely, Ressal, Mitteijeet,and Himmut 
Ram, are dead. It appears also that two at least of the attesting witnesses are 
dead. Surely there ought to be a strong case on the part of a plaintiff who comes 
into Court to set aside a deed at so late a period to induce a Court to give him 
relief. ^ In this case there is certainly no such case presented on the part of the 
plaintiff ; and there is evidence, though it may not be entirely satisfactory, to 
prove that the document was really executed, and the money really paid. 

Under those circumstances, their Lordships think that the High Court were 
right in coming to the conclusion that the plaintiff had failed to establish his ease, 
Mr. Arathoon endeavored to raise and argue a further objection to the mokur- 
ruree, viz., that it was executed by Mitterjeet in contemplation of his joining the 
rebels, and with a view to escape the consequences of a forfeiture of his property. 
It is enough to say that that case is not made either in the plaint or in the plead- 
ings ; nor does it seem to have been raised in either of the Courts below. It is 
quite a different case from that which alone is put forward in the plaint, and which 
alone has been the subject of discussion in the Courts below. 

In the result, therefore, their Lordships will humbly advise Her Majesty to 
affirm the decision of the High Court, and to dismiss this appeal, with costs. 
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The 23rd January 1879, 

Present : 

Sir Barnes Peacock, Sir Montague E. Smith, and Sir Robert P. Collier, 

Oudh — -Lord Canning's Proclamation — Confiscation of Lands. 

On Appeal from the Court of the Judicial Commissioner of Oudh 

Nawab Malka Jahan Sahiba 
versus 

The Deputy Commissioner of Lucknow in charge of the Nazul Department. 

Held, that Lord Canning’s proclamation of the 15th March 1858 had the effect of vesting in the 
British Government the property (the subject of this suit), together with all other landed property in 
Oudh, and all who claim title to it must ciairu through the Government. Whether or not the sunnuds 
under which plaintiff formerly held would, if Oudh had remained under the old dynasty, have conferred 
upon her a life interest or an interest in perpetuity, it was clear that no more was granted to her than a 
permission to occupy for her life the palace to which she now asserted a right in perpetuity. If the 
acts of the Government officers allowing her so to occupy the palace, which she seeks to impugn, were 
nullities, it would follow that she has no interest at all, but that her property remains in the British 
Government to which it was confiscated. 


Mr. Cowie , Q. Ob and Mr. JDoyne for Appellants. 

Mr. Leith , Q. 0., and Mr. Mayne for Respondents,, 

Sir Robert Collier gave judgment as follows : — 

The material facts in this case may be shortly stated. The plaintiff was one 
of the widows of a king of Oudh, Momuddin Mahommed Ali Shah, who occupied 
the throne some time before the annexation of Oudh. In the years 1839 and 1840 
this lady had four sunnuds from the king, granting to her a large tract of land 
within the city of Lucknow, comprising royal palaces, gardens, houses, and shops. 
The form of those sunnuds, which are substantially^ (if not in words) the same, is 
this: — “We have graciously been pleased to grant to Malka Jahan Nawab Tajun 
Nissan Begum, according to the details herein given, the Baradari on the road, 
together with the Mehal Sarai belonging to Government, containing an area of 
88,330 square yards, situated in Tilpura alias Dowlat-pura, a mohalla of Lucknow- 
city, which is the seat of Government. All the civil clerks, Government officers, 
and darogas, present and future, are directed to transfer the said houses to the 
possession of the said Begum and her descendants in perpetuity generation after 
generation, to see that this command is durably executed, and to give no annoyance 
by demanding any tax. Neither shall they call for a fresh deed year after year.” 

On the suppression of the mutiny in Oudh the -well-known proclamation of 
Lord Canning was issued on the loth March 1858. That proclamation, among 
other things, contains these words : — “ The Governor-General further proclaims to 
the people of Oudh that, with above-mentioned exceptions ” (in favor of certain 
loyal talookdars) “ the proprietary right in the soil of the province is confiscated 
to the British Government, which will dispose of that right in such manner as to 
it may seem fitting” It proceeds: “To those talookdars, chiefs, landholders, with 
their followers, who shall make immediate submission to the Chief Commissioner 
of Oudh, surrendering their arms and obeying his orders, the Right Honorable the 
Qfyernor-General promises that their lives and honor shall be safe, provided that 
.hands are not stained with English blood murderously shed. But as regards 
indulgence which may be extended to them, and the condition in 
W hereafter be placed, they must throw themselves upon the justice 
the British Government. To those amongst them who shall promptly 
‘ %rtvht * ■ ' A^and give to the Chief Commissioner their support in the restoration 
indulgence will fee large, and the Governor-General will be 


ready 


r the claims which they may thus acquire to a restitution of 
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rigllt ®;” I does not appear either that the plaintiff took any part in 

wato™** 031 j> 0r ^ ba ^ sb f Promptly came forward and gave her support for the 
restoration of peace and order. 

. • w£ ir B ?£ dsbi P, s have before now had occasion to express the opinion to 
t ? ie effe ? t of the Proclamation was to divest all the landed 
British Gove rn n^ n f°P riet0 . rs Cudh, and to tranfer it to, and vest it in, the 

,, g 9 he 1 re n/ 0U ?’ w i e o d ro tw0 Proclamations of Sir James Outram, dated respectively 
the 22nd March 1858 and the 25th March 1858. The first is in these terms 
JlJ? notified for those who have fled away from the city, having locked 

th f t 3f .^ e3 ( would not return within ten days and re-oceupy their 
houses the property with their houses will be confiscated.” The second, addressed 

in iniin ndh0ld !v rUQS , thus : Th . e Major-General, Chief Commissioner of Oudh, 
in rpnrhr f n 7 °>, . proclamation, wishes to inform you that if you at once come 

L2J A Y v dei ' S ’ P rovided Jon have taken no part in the atrocities 
S i ^?^ Ur0peam ’ none of y°nr lands will be confiscated, and your 
ww, t0 ?r ls he \ d by / ou P rior t0 annexation will be heard.” These procla- 

StlZatfnn^f e T al ^°r“ a “ Can Z be takea as hanging the effect of the 
i f ^ord Canmng, or having any operation, in as far as they may 

nZeZfro^ir^ 1 *;- ,°® rtaml y the y could mb have the effect of divestiij any 
of rfnZ^ A f the Br i tlS 1 h i P° Vemmenfc whid : had been nested, in it. The object 
i , utiam, doubtless, was to exhibit a conciliatory policy to those who 

should promptly come m and tender their submission to the British Government. 
nf ,, ie next document that it is necessary to refer to is a letter of the 8th April 
to Mr r“ e J ea o add n e n Sed i by the Secretar y of the Chief Commissioner of Oudh 

Sterns 8 ■Sr Pb &or ,T th V ‘ he Commissioner of Oudh, in 

tnese terms .— buy— The Chief Commissioner requests that you will consider the 

miZlfefTZ aS Und / r n that you at once order liste to be made 
out and caiefully prepared of all Nazul property.” (Nazul property being State 

caufef TI P? ^ ac f ued , to tbe State i forfeiture? lapse/or any other 

the fists and ean T i S ardens ofa11 rebeI « should be primcl facie entered in 

propertv , ZLTto b rn reS i t f ed i OT ^ &S may hereafter appear expedient. The 
propei ty of the late royal family will necessarily all come within the lists ” 

should bemad 6 " ° + ? tlle r P^ ° f the a PP eilant that for “ royal family ” 

nne^inn lo t? & j but their Lordships do not adopt that construction. The 
q estion is, what was done by the Government ? And looking to this document 

Ztt nlkn ofthe 8 ^ Y ^ to ’ * ^ to ^ ^rdshipTttt 



The uert document to Ve Jefermd to £ a Tetto If 

rl +To b t e , ea . estates made over in full proprietary right to the proper owners 

heMa^ refidencefbv Y™ 1 “ be ] 0n £ in £ to the former Government, but are 
la+ , < : as reside uces by the Begums and others connected with the Court The 

Government 6 and iZf ? h* 6 ’ b ^? wid m mos t instances eventually lapse to 

insZee the ZtMi vl 7 ? T 1 la f 6 tbat tbe distinction is maintained. For 
ZreTZS^^^^ held by the Begum Malka Jahan is evidently a 

Z cZt but it k toZI f 6 llv ? d 7 llen ail Lucknow was in possession of 
house has been taken -ft. Z 7 ber P llva t 0 property, nor can it be said that her 
Lucknow and of the rnvakf Y' +^ e 1S mereiy bl the altered circumstances of 

of so many buddings SlnZ' 0c f^ tiou by Brifcish troops and destruction 
: , , 1 7 g ) assigned accommodation more reasonable and moderate than 
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the enormous palace of other times. In other cases similar arrangements may "be 
made so that those who have lost all by the demolitions may be provided for and 
those who happen to escape may not unreasonably monopolise the accommodation 
to the exclusion of others. In the Nazul list there should be first, statement of 
estates in immediate possession, and second, statement of those in which the 
Nazul has a reversionary interest/’ It would seem that the Deputy. Commis- 
sioner acted upon this letter of the Judicial Commissioner, for we find this account 
of “ Proceedings of the Collector’s Office of the Lucknow District recorded by Mr. 
Simson Nicholas Martin, Deputy Commissioner, on the 3rd August 1858. A letter 
dated 28th July 1858, No. 212, giving cover to Judicial Commissioners, letter 
No. 206, dated 26th idem, has been received from the Commissioner directing. a 
distinction to be made in the Nazul Register between those houses which are in 
reality Nazul, but which were given to Begums to live in ; for instance, the large 
house which was formerly in the possession of Malka Jahan, the Judicial Commis- 
sioner says that this house certainly belonged to the King, and was given by the 
King of Oudh to the Begum merely to live in. Where such is the case a note 
will be entered in the column of remarks to the effect that the house will be 


regarded as Nazul property after the death of the party at present in possession. 
Ordered that an injunction be issued to the Nazul Daroga, directing him to make 
the required note in the column of remarks where such a large house is in the 
possession of any Begum/’ Whether or not that entry in the Nazul was imme- 
diately made is not very clear : it would perhaps be the better opinion that it was 
made subsequently in June 1859, because on the 2nd June 1859 we find the fol- 
lowing letter from Mr. A. Abbott, the Commissioner and Superintendent, to the 
Deputy Commissioner. “ With reference to your letter No. 598, dated 23rd ultimo, 
I have the honor to forward for your information and guidance the annexed copy 
of a letter, No. 1,049, dated the 31st idem, from the Secretary to the Chief Com- 
missioner sanctioning the grant to Mohsan-ud-dowla of that portion of the house 
of Malka Jahan made over to him by the Judicial Commissioner in full satisfaction 
of all claims on account of houses demolished, and to request that you will file an 
acknowledgment of the Nawab to the effect stipulated, and see that that portion 
of the premises in the occupation of Malka Jahan is in the Nazul list. The 
building was declared Nazul by the Judicial Commissioner in his letter No. 206, 
dated the 26th July 1858, declaring Malka Jahan to have only a life interest in it. 
On her death it will lapse to the Government.” 

Probably an entry to that effect in the Nazul list was then made. The 
allusion to Mohsan-ud-dowla in this letter is thus explained. The Government 


determined to allow the plaintiff to reside in a large portion of the great aggre- 
gation of buildings, but they thought fit to give a portion of it to Mohsan-ud- 
dowla, who appears to have deserved well of the Government, in lieu of certain 
property of his which had been taken for military purposes. Whether or not the 
plaintiff assented to this division between herself and Mohsan-ud-dowla may bo 
questioned, but is not material. She does not in the present action claim that 
portion of the palace which was assigned to Mohsan-ud-dowla. 

A good deal of correspondence was read which took place about this time, and ■ 
their. Lordships infer from it that although there does not appear to be any 
;4if|lffet : and formal entry of a notification having been given to this lady that she 
^q^^sdlowed to remain only as an occupier for life of the premises, she must 
aware of the terms on which the permission was granted. Indeed, she 
' occasion to have been heard by her mookhtar before the Commis- 

®ibiipg|fe|^eputy Commissioner to state her case. 

; the l^dy went on a pilgrimage and remained absent, for 

the palace, in the possession of her servants in the interim. 

' 18^5, she made' a claim fbr the # ' 

by the autfforit^e,s. The 'Dnder-Sem , ^tary 
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^,^ ernmen ^ °f India writes thus to the Chief Commissioner of ‘Oudh, from 
iort William, on the 22nd February 1866: — " Sir, — In reply to your Junior 
beexetary s letter, dated 10th instant, No. 563, reporting on the claim of Malta 
Jahan Begum to the whole of the buildings known as ‘ Malta Jahan’s Estate/ I 
am directed to intimate that the Governor-General in Council, concurring in your 
view of the case, declines to recognise the claim advanced by the Begum, and 
desires that she may be informed accordingly.” 

i o^ In next year she a § ain P ressecl her claim, and we have, on the 26th July 
loo/, another letter from the Secretary of the Governor-General to her attorneys, 
m these terms. Gentlemen, — In reply to your letter dated 1st March last, sub- 
mitting a petition from Malka Jahan, in which she lays claim to the house at 
Lucknow known as ‘ Aga Mir Ki Deorlu,’ a portion of which has been made over 
to JNawab Mohsan-ud-dowla, I am directed to inform you that the Governor- 
General in Council, after careful enquiry, sees no reason to modify his previous 
orders respecting this claim.” 

~P ie lady appears to have taken no steps in the matter for six years after 
this, but on the. 7th May 1873 she . presented a petition to the Commissioner of the 
Lucknow Division, asserting her right to the premises in perpetuity, and request- 
ing the Government to allow.it. She goes on to say: “That certain farmans 
bearing the. royal stamp, relating to the granGof the said houses, are in my pos- 
session, which corroborate the fact that these houses were granted to me as my 
permanent and transferable property for generation after generation. Notwith- 
standing all this a strange thing has happened, that on the arrival of a letter from 
your honorable Court, the said houses have been inserted to the Nazul Register 
undei the hypothesis that the King of Oudh, my deceased husband, has granted 
me the houses for occupation for life only.” Then she says : “ As I had proceeded 
on pilgi image to Karbala, therefore no steps could be taken from my side to 
regulate this error. Whereas the groundlessness of this hypothesis will be deve- 
loped to you even by a perusal of the above-mentioned farmans, in which it is 
specifically recorded that the proprietary and transferable right of the houses has 
been given to me for perpetuity.” Then she goes on to say: “It is, therefore 
essentially necessaxy and equitable to correct this mistake by strikino 1 off the 
words ‘for occupation only’”— which are in italics and inverted commas- “from 
the JN azul Register, because by the existence of such a mistake a considerable loss 
shall be sustained by me, my heirs, and relatives, whose maintenance and pro- 
tection are incumbent on Government, in compliance with the testamentary 
contracts ot the late King, my husband. In conclusion I respectfully beg that 
alter the perusal of the farman, and making other necessary enquiries, you will be 
humane enough to. correct this mistake, by making known generally that this 
Property may remain exempt from all interference after me as it now is.” On the 
iSth September following, she seems to have sent copies of these farmans, with a 
petition (not set out in the Record) which the Commissioner thus deals with on 
the 18 th October:. “Read a petition dated 18th September 1873 from Nawab 
IVlalJra Jahan, submitting certain sunnuds, with a view to their genuineness heina- 
tested Ordered that the. sunnuds he returned to petitioner, with the remark that 
omciatmg Omet Commissioner has no power to enquire into their validity. If she 
has any doubts on the subject she had better apply to the Civil Court for a 
declaratory decree, or such other legal advi.ce which the officiating Chief Commis- 
sioner is not competent to give.” • 

. Thereupon she brings the present action on the 30th March 1874. The plaint 
claims a declaration of plaintiff’s absolute title in the premises, describing them, 
t states, That the plaintiff has been in absolute proprietary possession of the 
above houses by virtue of the aforesaid grants for last 36 years ; that in 1858 the 
defendant by proceedings dated the 3rd August 1858,”— that is the memorandum 
whlch has been referred to of the proceedings in the Collector’s Office in Lucknow 
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acting on the letter of Sir George Campbell — “ declared that the plaintiff had a 
life interest in the houses aforesaid, which were to lapse to the Nazul Department 
on the death of the plaintiff, the present holder, as a property of the ex-king of 
Oudh. That the plaintiff in 1873 presented a memorial to the Local Government 
setting forth her legal title to the aforesaid houses, on the strength of the royal 
grants mentioned above, and prayed for the rectification of the mistakes com- 
mitted by the Nazul Department in respect of the ownership of the aforesaid 
houses, whereupon she (the plaintiff) was directed to seek redress in the Civil 
Court, vide Chief Commissioner’s No. 581, of 28th October 1873, herewith 
enclosed. Plaintiff therefore sues for the declaration of her title in the houses 
aforesaid as the absolute owner thereof.” She further asserts that the cause of 
action arose when she presented her last petition and the Government refused to 
act upon it. 

The Deputy Commissioner pleads first that “ the suit is barred by limitation. 
The palace having been declared to be a State building in 1858, and plaintiff 
having been then informed that it was in no way her private property, and that 
she was allowed to occupy a portion of it as a jointure house,” and then he refers 
to the letters and proceedings which have been read. “ The suit in its present 
form is inadmissible. Plaintiff' really wants consequential relief of a most valuable 
nature, and hence the suit should be brought on full stamps. The sunnuds relied 
upon are of no force opposed to the declaration of Government after re- occupation, 
that the palace was State property and the fact of Government having dealt with 
it as such. For these reasons the suit should he dismissed with costs/’ 


The suit was first heard by Mr. Lincoln, the Civil Judge, who gave judgment 
in favor of the plaintiff. An appeal was preferred to the Commissioner, who 
gave judgment for the defendants, on the ground that the act which was com- 
plained of, and sought to he set aside, w T as an act of State, and could not be taken 
cognizance of in a Civil Court. On further appeal to the Judicial Commissioner, 
he affirmed the judgment on the ground that the claim was barred by limitation, 
and this is the judgment now appealed against. The Commissioner appears to 
have supposed that Sir George Campbell and the officers who dealt with this 
property at Lucknow were acting under Reg. XIX of 1810, s. 7, which 
enacts that the general superintendence of all Nazul property is vested in 
the Board of Revenue. Their Lordships think it right to observe that this 
Regulation, which was never extended to Oudh, was clearly not the authority 
under which they acted ; their authority was the proclamation of Lord Canning, 
and the other proceedings of the Government which have been referred to. 

Their Lordships are of opinion that this suit cannot be maintained. The 


proclamation of Lord Canning, as has been before stated, had the effect of vesting 
the property, the subject of the suit, together with all other landed property in 
Oudh, in the British Government, and all who claim title to it must claim through 
the Government The question then is, what interest, if any, has been granted*or 
allowed to this lady by the Government? Their Lordships do not think it 
necessary to determine the effect of the construction of the sunnuds under which 
she, formerly held, whether they would, if Oudh had remained under the old 
djmpty, have conferred upon her a life interest or an interest in perpetuity. It 
distinctly appear whether or not these sunnuds were called to the attention 
Campbell, acting as the Nazul Officer of the Government; but 
or wer e not, or whether Sir George Campbell took a right or 
& what the lady’s rights were before the proclamation of Lord 

. to their Lordships immaterial. Those rights, whatever they 
were^j#^^|fi^ c ated, and the sole question is, what interest, M any, was-re- ' 
granted 'jhooking at the whole of the proceedings which have Been 

quoted* IjrtBWta? abundantly clear; that no .mote 


ti , her than 




palace, for ]jer$fe ; , ;If 


!''■ kk IV it '?• . Vvf I* "lf( hY / 
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would T the ° f , the °®f ers of the Government were nullities, it 

ji -' - i p ff no ™terest at all, but that her property remains in the 

iJntxsh Government to which it was confiscated. 

, i-lioir Lordships may further observe that this being a declaratory suit it is 

TlT w *, m “^r ble °“ thls S“““> «“* ™ rdtof S bTgiven 

qutson of Z S'? °f ‘™. S™“ ds . » » nd necessary to enter inttThe 
question of the Statute of Limitations. For these reasons their Lordshios will 

J ud S^ of the Judicial Commissioner 
dismissing tiie &uit be affirmed, and this appeal dismissed, with costs. 


The 1st February 1879. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

E%nii °pPT ( mta P sliar f)~- Mortgage of Ancestral Property by Father-Auction 
Purchasers {Execution Sale)-Fotice of -Co-sharer’s daiL-Efectof 
Execution Sale on deceased Judgment Debtor’s Share. 

On Appeal from the High Court at Calcutta * 

Suraj Bunsi Koer as Mother and Guardian of Ram Sahai and 
Bhuggobutti Sahai (Minors) 
versus 

Sheo Prosad Singh and others. 

Uw, governed by the Mitacshara 

'Prior to the execution sale, the iudsmcnf debtor ^ SI??™?' ^ property, the same was attached, 
petition of objections, had been JKd te a iWafiif 1^ and , °°- heirs ’ 011 a 

against the execution creditor and the purchasers for the admrliratfm, !??{, ttc sald infants 

of possession in the property sold, and to have the ’mort « f the P' P ght to and confirmation 

sale set aside, it appeared that the father's debt had been\em TC d withontjnsti^ng 

inth^^ 

SSSff of the claim > ***** 

in's oSienatiof^va^trtbe SwasmdSod SOl ^ that Aether or not 

execution, and that the efieet of the execution sale Lx totwf^kl ^ a , S i!? a ¥ e ,? f being seized in 


W of the execution ^ a vaM cK ? n % ~ ** - Mda 

debtor's death before the actual sale. & 6100 00 W not 1)0 de£eat od by the judgment 


Mr. Cowie, Q-C., and Mr. Doyne for Appellant. 

Mr. Leith, Q. 6 ., and Mr. Graham for Respondents. 

Svr James Colvile delivered the following judgment:— 

righw 4 r piSrSd “Xs’S s wWt r ? e 

sgggggsgs-MSgsuS 
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a coparcener, the sole owner of certain ancestral immoveable property in Tirhoot, 
including eight annas of Mouzah Bissumbhurpore. It has been assumed through- 
out the proceedings that the case was governed by the law of the Mitacshara; 
that, or the Mithila law which is the same in respect of the questions raised in 
the suit, being the general law of the district. He had afterwards two sons, who 
are the infant plaintiffs. Of these, Ram Sahai was born in 1862, and Bhuggobutti 
in October 1869. These dates were disputed, but have, in their Lordships’ opinion, 
been conclusively established in the suit. On January 21st 1870 Adit Sahai 
executed, in favor of one Bolaki Chowdry, a defendant in the suit, though not a 
respondent on this appeal, an instrument in the form of a bond and Bengali 
mortgage, whereby he bound himself to repay the sum of Rs. 18,000 which he 
had borrowed from Bolaki, with interest at the rate of 15 per centum per 
annum, and pledged as security for such repayment the whole and entire 
proprietary shares owned and possessed by him in Mouzah Surakdeeha (also 
part of the ancestral estate) and Mouzah Bissumbhurpore. This bond does not 
expressly state any reason for incurring the debt, but it refers to a negotiation 
for a loan of a smaller sum from another party, which had fallen through, and 
says that that sum was not then sufficient to meet the payments of the obligor’s 
- several creditors. It was registered on the 21st January 1870. 

On the 80th December 1872, -Bolaki Chowdry, suing on this instrument, ob- 
tained an ex parte decree against Adit Sahai alone for the sum of Rs. 16,901 13 8, 
the amount due for principal, interest, and costs. The terms of this decree were in 
the. usual terms of a decree in such a suit, viz., that the sum decreed should be 
realized by the sale of the mortgaged property, and that if the said property 
should not be found sufficient to meet the payment of it, the person and other 
properties of the judgment debtor should he held liable for it. 

On the 21st March 1873 Adit Sahai presented a petition to the Court. This, 
after stating that, execution having been issued in the usual way, the mortgaged 
property had been ordered to be put up for sale ; that on production of Rs. 8,000 
mit of the decretal amount the Court had granted time for one month, and 
postponed the sale to the 7th April ; that the petitioner was very ill, and would be 
ruined by a forced sale, prayed the Court to grant a further postponement of the 
sale, and, under the provisions of s. 243 of Act VIII of 1859, to appoint a 
surbarakur of the mouzahs in question, and certain other portions of the ancestral 
estate. From the order made on this petition it appears that the attachment of 
Bissumbhurpore had for some reason been already quashed, and that a new 
attachment was about to be made ; and it was accordingly directed that in the 
meantime the petition should stand over (p. 174). That second attachment must 
have been made, for subsequent proceedings in execution were had, in the course 
of which Binda Roer, the mother of Adit Sahai, claimed to be entitled in her own 
right to one anna of Mouzah Bissumbhurpore, and to some part of the other 
property taken in execution. Her latter claim was allowed, but that affecting Bis- 
: stmabhurpore was rejected ; and the execution sale stood fixed for the 23rd May 1878, 

' .when, on the 19th of that month, Adit Sahai died. The proceedings aga in st Adit 
Sahai were thereupon revived in the usual way against his two sons as his heirs, 
^d.the 28th July 1878 was fixed as the day of the sale of the property liable to the 
^ ie Mth of that month, however, Mussumat Sooraj Bunsi Koer, 
§ ua ^iap. of the infant appellants, filed a petition of objections 
' of their interests as the sons of, and, therefore, under the 

the co-sharers with, their father in his lifetime in the property ; 
? n that petition was in effect that the objections could not 
e the execution department ; but that if the petitioners' had' 

•toy property attached apart from and other than what their. date. 

t]beir remedy by Jbribgbg 

ie eeution took place* on the 28th puly and the lot 
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described as “ the eight -anna share of the judgment debtor in Mouzah Bissumb- 
hurpore, part of the mortgaged property as per inventory of the decree holder ” 
was purchased by the respondents for Rs. 6, GOO. The sale proceeding was 
ordered to be duly kept with the record. Whether the usual certificate was after- 
wards issued to the purchasers, or in what terms, if issued, it was expressed, does 
not clearly appear on the record ; but it is certain that they had not been put into 
possession on the 27th August 1873, when the present suit was commenced. 

That is a suit by the infant appellants, suing, by their mother and guardian, 
against the respondents as the purchasers of the eight annas of Bissumbhurpore 
at the execution sale, and also against Bolaki Chowdry the execution creditor. 
The plaint prayed for the adjudication of the right of the plaintiffs to, and the 
confirmation of their possession in the eight annas of Bissumbhurpore ; to have 
the mortgage bond of the 21st January 1870, the ex parte judgment obtained by 
the defendant Bolaki thereon, the miscellaneous orders rejecting the plaintiffs’ 
objections, and the auction sale of the 28th July 1873 set aside; and for an 
injunction to restrain the delivery of possession of the disputed property to the 
respondents. The claim to this relief was founded on the rights which, under the 
law of the Mitacshara, a son acquires on his birth in ancestral property, and the 
consequent limitation on the father’s power to alienate, encumber, or waste that 
property ; and the plaint contained the charges, usual in such cases, of immoral 
and extravagant conduct on the part of Adit Sahai. 

The Subordinate Judge, by his judgment of the 27th April 1874, found for the 
plaintiffs on all the issues in the suit, and gave them a decree for the confirmation 
of their possession, and the cancellation of the bond of the 21st January, the decree 
founded thereon, and the execution sale. 

He found in particular that there was no justifying necessity for the loan of 
the Rs. 13,000, or for the former loans in repayment of which part of that money 
was employed; that the balance of the money was not shown to have been 
applied to family purposes; that Bolaki had failed in his duty to make bond fide 
enquiry into the necessity, but had lent without such enquiry the money to a man 
whom he well knew to be over head and ears in debt, and living a life of 
debauchery and sensuality ; that consequently the ex parte decree was void of all 
legal form against the family estate of which the debtor was hut a joint owner ; 
and that for the same reason the execution sale effected thereunder could not 
stand so far as the family property was concerned. He also held that the rights 
of the purchasers stood on no better ground than those of the execution creditor ; 
that they were “ not innocent purchasers in the proper sense of the term, since 
notice was given before the sale by the plaintiffs that the family property 
advertised for sale could not legally he sold for the debt of one of the joint 
members of the family.” 

On appeal to a Division Bench of the High Court the learned Judges, in their 
judgment of the 21st July 1875, said : — 

44 The Subordinate Judge lias decided (in the words of the well known case 
of Hunooman Per shad (6 Moore, I. A. 421) # that although the creditor would have 
been justified in advancing his money if he had made such enquiry as was open 
to him, and satisfied himself, as well as he could, as to the existence of the 
necessity, he did not in this case make such enquiry ; or rather, perhaps, his 
words may he taken to mean that the result of any enquiry must have shown him 
quite clearly that the only necessity of Adit Sahai was his own improper and 
immoral way of life, which required the expenditure of funds not derivable from 
his regular income. And this decision would, we think, have been perfectly fair 
and right, were we dealing with Bolaki Chowdry only ; for he appears to have 
acted as the family mahajun for a long time previous, and must necessarily have 
been acquainted with Adit’s circumstances and way of life” 

* IS W. R. 81ft ; . 2 Suifc. R O. R. 29. 
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The learned Judges, however, proceeded to rule that the purchasers (the 
respondents) stood on higher ground; that under the authority of the case of 
Muddun Thahoor v. Kantoo Led, L. R. 1 I. A. 321,* they were to be treated as 
strangers who had purchasea at public auction for valuable consideration, and had 
bought on the faith that the decree under which the sale was made was a nrouer 
decree, and properly obtained. In a subsequent part of them judgment they 
threw out that the onus oi showing against the purchasers that the decree was 
an improper one lay upon the plaintiffs ; and that the evidence in the cause as to 
the habits and immoral conduct of Adit Sahai, though strong enough to support a 
decree against Bolaki Chowdry, might not be strong enough to support one 
against the purchasers. The formal decree passed was that the decree of the 

clants 1 cHsmissed° lllCl ^ reVersed? and tlie suit as the purchasers, defen- 

, . °| judgment and decree under appeal is that the 

plamtiffs had established, as against the execution creditor, a case which, had he 
been the purchaser at the execution sale, would have entitled them to full relief 
against him ; but that they had not established a title to any relief against the 
purchasers, the respondents. ° B 

„„ extreme contention on the part of the appellants is that nothing passed 

nf f-T? - P f S t ° + th 1 e v? Sp0 1 nd , entS r der the execution sale, because, on the death 
of the judgment debtor before the sale, the whole of his interest vested bv 
survivorship in his sons, leaving nothing upon whieh the execution could operate 

nff ,„ n + e , xtl T i C ° n r e ^ 10n 011 the P art of tlie respondents is that the sale took 

iT pert7 - and passed fte itot of 

)ifIa intermediate i proposition is that the sale was operative upon the rio-ht 

title and interest of the judgment debtor in the property put up for sale so as to 
pass the share to which, upon a partition effected in his lifetime, he would have 
been entitled m eight annas of Mouzali Bissunibhurpore. 

The arguments addressed to their Lordships make it desirable to consider 
somewhat in detail what are the principles of the Hindoo law which are the 
foundation of the plaintiff’s claim, and what the rights which flow! from there 
These questions are of course determinable by the texts of the Mitacshara as' 
interpreted by judicial decisions either of the Courts of India or of this Board 
mill ™ n ° ^ said cours e of decision has been altogether uniform and 

That under the law of the Mitacshara each son upon his birth takes a shave 
equal to that of his father in ancestral immoveable estate is indisputable. Upon 
the questions whether lie has the same light in the self-acquired immoveable estate 
of his father, and what are the extent and nature of the father’s power over 
ncestral moveable property, there has been greater diversity of opinion But 
these questions do not arise upon this appeal. The material texts of the Mitac- 
shara are to be found in the 2rth and following slokas of the first section of the 
first chapter. It was argued at the baa; that, because in the thtd sloka of the 


COI 
tb.6 i 


'iSm. 


— — -s, all jjctuLxciuar mat) tiiey can: 

, have a partition even of immoveable ancestral property. There was 
' ¥• in this proposition, notwithstanding the texts to the 

befound m the Mitacshara itself (see Slokas 5, 7, 8, 11 of 
f the 1st chapter). But it seems to be now settled law in the 

i&iS^ihr 8 ttat ^ S<?n ^ Bom P el tis to make a 

Meatooveabla .property. On this point it is si#eieni ito *ate 

Soth. B,'d B. 98L . ■ ' 1 te- ’ \ 



( 593 ) 

p. 781,t decided by the £h ^ oiWS,S nC ^ Ui ? 8 t f ' om 1 ? M to 1S <*- 

P™"il1KteVr rtS ’ «*' ®»’ h Cfeurt ofe S No t a-fc 

luS,^ftKi efter^ 1 H. C. 

immoveable property. isions c o not seem to go beyond ancestral 

by “' 7 ^TJ d 

from those of the canareeners in -i i;t» f OTV1 :i i a ?™ ei , and his sons, do not differ 

except so far as they are affected bvthe nemiKai 1C V,r° n +- StS °J undivided brethren, 
debts which the Hindoo law imnosS ,^ n f obligation of paying their father’s 
sidered), and the fact that the father is in all a qu f stl °f to b ® hereafter con- 

“Wrr'y- tte “““s® »<■ «■» joint sl% sSs “ c ’ m llie cass ° f 

the £dy tLufCZIZv ’SSl " •*“ rr ? ““?» *>7 0- member of 
quently before the Courts of India’ and it 1 ™P lled > has of late years been fre- 
plete uniformity of be Said that th <*e has been com- 

euch^pZSpM °f b° f *? e joint *“»• **** 

such an authority will be implied, at least in t.liacoocin /-.-o' h . i s, and that 



family purposes. It is not so 01 ^ for legitimate 

coparceners, their express consent is not reauired^lwt ’tv °- ld ® r to bmd adalfc 
does not arise in the present case ^ired, but this is a question which 

of authorities. Nor can it be said that the t ES been a ^ reater conflict 
of India upon it. the Same law even 7 et Prevails in ah parts 

writers, between alienations Ij^prNate contmct'a C 1 ° Urts of Justice and hy text 
under legal process, as Hhe i^f ilt fe-if c °nveyance, and alienations 

of ancestral undivided estate, even by SnS fnfiZt C0 P arcener ma 7 dapoae 
• extent of his own share ; and & fortwrltiS such £ * £ C0 ^ ve -T ance ' *° the 
execution for his separate debt. ^ &Ucb sbaie xaay be s ^ lzed and sold in 

the cases of DamodhaT Vtthal °Kharey J7 ^ ?, f Bom hay, is shown by 

182; A«4„r«y Ana«t r „ v. d 

udo/i (Wfi bitaram y. jRcltiu JPci 7 %dw)i nnd it i *7 S/XicL 

appears from the case of Vmndalandas Bam /'* , H * Gt > 76 * it 

229, and the cases there , ' Yamunab ^ 12 Bombay H. 0, 

coparcener of his share in undivided pronertv ® u PP ort the alienation by one 
The Madras Courts, on the other hand JL m ^ ^nation must be for value. 

undivided Hiudooita^d the law as eeiablisMtSataU B^tyZ 
_ f ,8 W, R, 15, 
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been one of gradual 'growth, founded upon the equity which a purchaser for value 
has to be allowed to stand in his vendors shoes, and to work out his rights by 
means of a partition. See 1 Strange H. L., 1st edition, p. 179, and App. VoL II., 
pp. 277 and 282. 

In Bengal, however, the law which prevails in the other Presidencies as 
regards alienation by private deed has not yet been adopted. In a leading case 
on the subject, that of Sadahart Prasad SaJiu v. Foolbash Koer , 3 Bengal L. R, , 
Full Bench Rulings, p. 31 * the law was carefully reviewed, and the Court, refusing 
to follow the Madras and Bombay decisions, held that, according to the Mitac- 
shara law as received in the Presidency of Fort William, one coparcener had not 
authority without the consent of his co-sharers to mortgage his undivided share 
in a. portion of the joint family estate, in order to raise money on his own account, 
and not for the benefit of the family. In another part of the same case the Chief 
Justice intimated a doubt upon a question which did not then call for decision — 
viz,, whether, under a decree against one coparcener in his lifetime, his share of 
joint property might be seized and sold in execution. That question must now 
be taken to have been set at rest by the recent decision of this tribunal in 
Deendyal * Lai v. Jug deep Narain Singh , L. R, 4 I. A., 247, f by which the law has 
so far been assimilated to that prevailing in Madras and Bombay, that it has been 
ruled that the purchaser of undivided property at an execution sale during the life 
of the debtor for his separate debt does acquire his share in such property with the 
power of ascertaining and realizing it by a partition. 

But then the question .arises, what is the consequence of the debtor dying 
before the execution is complete; whether in that event the coparceners take his 
undivided share by survivorship, so as to defeat the remedy which the creditor 
would otherwise have against it. 

This was much considered in the case already cited from the 11 Bombay 
H. C. Report, p. 76. There the debt was the separate debt of a son joint in estate 
with his father. The suit was brought, after the death of the son, against the 
father. A decree was obtained against the father and the son’s widow, and it was 
sought, in a supplemental suit, to enforce that decree against the son’s undivided 
share in joint property, treating that share as liable, in the father’s hands, for the 
son’s debt. It was ruled that this could not be done ; that, though a son might be 


liable to pay his father’s separate debts, there was no corresponding obligation on 
a father to pay his son’s debts ; that the right of a son to a share in the joint 
.ancestral property had died with him ; and that his share, having survived to the 
father, was no longer a subject upon which the execution could operate. This 
case is the more important, because the Court, whilst coming to the above decision, 
fully recognized the alienability of the share of one coparcener, as established at 
Bombay ; and showed, with some detail, how the remedy against such a share is 
to be worked out by the holder of a decree in the debtor’s lifetime, 

Mr. Mayne, in his valuable Treatise on Hindoo Law and Usage, s. 288, states 
that there had recently been a decision to the same effect as that just stated at 
Madras. Indeed, this was stronger than that at Bombay, because the debtor had 
.died after decree, though before execution. The case is cited as that of Zoop- 
poolconan v. . Chinnayen, 1 Madras Reporter 63, but their Lordships have been 
, ; mnable to obtain access to a copy of those reports, and can refer only to the 
, " of the case in Mr. Mayne’s work. The Chief Justice in that case seems 

a distinction between a specific charge on the land and a mere 
ree. The existence of such a distinction would be the logical conse- 
e power of a coparcener, as recognized at Madras and Bombay, to sell 
joint property to the extent of his undivided share, 
fttoient ip the Bombay case, see p. 85 of 11 Bombay H. 0., Reports, 
fy sites a decision of the High Court of the M()rth*-Wes^ iPrpylfiqes, . 

Ptoy. Report* 137^ 
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the last-mentioned case at Madras, because there the property had been actually 
attached in the debtor's lifetime. 

It may be further observed that the Chief Justice, in the case already cited 
from 3 Bengal Reports (see p. 36, et seq .),* seems to have intimated an opinion in 
favor of the general rule that an undivided share in joint property cannot be 
followed in the hands of coparceners to whom it passed by right of survivorship. 
It was not, however, necessary»to decide the point in that case. 

Their Lordships have hitherto dealt with the powers and rights of ordinary 
coparceners. They have now to consider how far those rights and powers are 
qualified by the obligation which the Hindoo law lays upon a son of paying his 
father’s debts. The obligation is thus succinctly stated by Chief Justice Westropp 
at p. 83 of 11 Bombay H. C. : — 

“ Subject to certain limited exceptions (as, for instance, debts contracted for 
immoral or illegal purposes), the whole of the family undivided estate would be, 
when in the hands of the sons or grandsons, liable to the debts of the father and 
grandfather." 

And as authorities for this proposition he cites Colehrooke’s Digest, Book I., 
chap. V,, fl. clxvii, and Girdhari Lall v. Eantoo Loll , L. R., 1 I. A., 34.f One of 
the earlier authorities cited at the bar upon this point was a case decided by the 
late Sudder Court of Lower Bengal in 1861, which is reported at p. 213 of the 
decisions of the Suddur Dewanny Adawlut of Bengal for that year. In it an 
infant son sued by his guardian, in the lifetime of his father, to set aside various 
conveyances which had been made by the father of portions of the joint family 
estate, and to recover the property sold under them, and also to recover other 
portions of the estate which had been sold under orders of the Court in execution 
of decrees. The family was governed by the Mithila law, and the first point 
decided was that the restrictions on a father’s power of alienation over ancestral 
immoveable estate under that law were the same as those imposed by the law of 
the Mitacshara. 

This case recognized the distinction between alienations by conveyance and 
those made under process of execution. The Court set aside the sales by con- 
veyance because no justifying necessity for them had been established, and it did 
this although the considerations for the sales were in some instances money raised 
in order to satisfy either judgment or bond debts. On the other hand, it dismissed 
the suit so far as it sought to recover property which had been sold under decrees 
of Court, on the ground that the son was under an obligation to pay the debts of 
the father if not contracted for immoral purposes, and that he had failed in this 
case to prove, as against the purchasers under the decrees, that they were so 
contracted. The words of the judgment on this point are, “ Freedom on the part 
of the son, as far as regards ancestral property, from the obligation to discharge 
the father's debts, under Hindoo law, can be successfully pleaded only by a con- 
sideration of the invalid nature of the debts incurred. Now we are clearly of 
opinion that the plaintiff has been unable to show that the expenses for which 
these decrees were passed were, looking to the decrees themselves, and we cannot 
now look beyond them, immoral^ and such as, under Hindoo law, the son would 
not he liable for." 

The decision of this tribunal in the before-mentioned case of Kantoo Lai has, 
however, gone beyond this decision of the Sudder Dewanny Adawlut, because it 
treats the obligation of a son to pay his father's debts, unless contracted for an 
immoral purpose, as affording of itself a sufficient answer to a suit brought by a 
son either to impeach sales by private contract for the purpose of raising money 
m order to satisfy pre-existing debts, or to recover property sold in execution of 
^crees of Court. The judgment, moreover, and this is the portion of it* that is 
qmany material to the determination of the present appeal, affirms the principle 
: £ : ’ .. * 12 W - & F. B. 1. f 56 ; 2 Sixth. P. G. E. 984, 
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laid clown in the judgment of the Sudder Dewaamy Aclawlut, .that a purchaser 
under an execution is not hound to go further hack than to see that there was a 
decree against the father ; and that the property was property liable to satisfy 
the decree, if the decree had been given properly against the father. In such a 
ease, one who has bond fide purchased the estate under the execution, and bond 
fide paid a valuable consideration for it, is protected against the suit of the sons 
seeking to set aside all that has been done under the decree and execution, and to 
recover back the estate as joint ancestral property. 

This case then, which is a decision of this tribunal, is undoubtedly an autho- 
rity for these propositions : — 

1st. That where joint ancestral property has passed out of a joint family, 
either under a conveyance executed by a father in consideration of an antecedent 
debt, or in order to raise money to pay off an antecedent debt, or under a sale in 
execution of a decree for the father’s debt, his sons, by reason of their duty to pay 
their father’s debts, cannot recover that property, unless they show that the debts 
were contracted for immoral purposes, and that the purchasers had notice that 
they were so contracted ; and, 2ndly, that the purchasers at an execution sale, 
being strangers to the suit, if they have not notice that the debts were so 
contracted, are not bound to make enquiry beyond what appears on the face of 
the proceedings. 

Their Lordships have now to apply the principles to he extracted from the 
authorities which have been considered to the case before them. 



It has been found by both the Indian Courts, and, in their Lordships’ opinion, 
properly found, that the plaintiffs, as between them and Bolaki Chowdry, the 
judgment creditor of Adit Sahai, had established that neither they, nor the 
ancestral immoveable estate in their hands, were liable for the debt to Bolaki 
which had been contracted by their father. The two material issues on this point 
were, 1st, Whether the bond to Bolaki, executed by the late father of the minors, 
was legally valid so far as the minors’ interest is concerned, and whether the 
money thus borrowed was devoted to the satisfaction of debts incurred when the 
minors had no existence ; and, 2ndly, What sort of a life did Adit Sahai live ; 
did he spend the money borrowed from Bolaki Chowdry in immoral purposes ? 
The Subordinate Judge, upon a full consideration of the evidence, found both 
these issues in favor of the plaintiffs, and decreed to them the relief sought by 
their plaint. The judgment of the High Court does not impeach this finding as 
regards Bolaki Chowdry. On the contrary, the words of the learned Judge who 
wrote the judgment of the Court are, “ And this decision would, I think, have 


been perfectly fair and right were we dealing with Bolaki Chowdry only.” 
There is no doubt a subsequent passage to the effect that the onus was clearly on 
the plaintiffs of showing against the respondents, who purchased at the execution, 
that the decree against Adit Sahai was an improper one, and that the evidence 
was insufficient to prove the fact. 

If in this last passage of the judgment the Court meant to rule that the 
evidence which was sufficient to prove the two issues above-mentioned, and the 
matters of fact involved in them against Bolaki Chowdry, was insufficient to 
prove them against the respondents, that ruling would, in their Lordships’ opinion, 
If erroneous. The respondents were parties to the suit, they went to trial upon 
issues^ and had equally with Bolaki Chowdry the means of cross-examining 
m0irnm witnesses, and of adducing counter evidence. This observation, 
leaves untouched the principal ground upon which the High Court 
plaintiffs’ suit as against the respondents, viz., that upon the autho- 
' °£ ®is Board in Muddtm Thakoor v. Kamtoo Lai , the 

^ trea ^;°n the footing of purchasers for value/ without 
"prove a fact, and toethdr do provf tb M af^flOtilar 
party' Mm LoordsHpsdesfee 
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taken to affect the authority of Mudd/wn Thakoor’s Case , or of the cases which may 
have since been decided in India in conformity with it. The material passage of 
the judgment in Muddun Thakoor’s case is in these words : — 

“A purchaser under an execution is surely not bound to go back beyond the 
decree to ascertain whether the Court was right in giving the decree, or, having 
given it, in putting up the property for sale under an execution upon it. It has 
already been shown that if the decree was a proper one, the interest of the sons 
as well as the interest of the fathers in the property, although it was ancestral, 
was liable for the payment of the father’s debts* The purchaser under the exe- 
cution, it appears to their Lordships, was not bound to go further back than to 
see that there was a decree against the fathers ; that the property was property 
liable to satisfy the decree, if the decree had been given properly against them ; 
and he having enquired into that, and bond fide purchased the estate under the 
execution, and bond fide paid a valuable consideration for it, the plaintiffs are not 
entitled to come in, and to set aside all that has been done under the decree and 
execution, and recover back the estate from the defendant.” 

It appears to their Lordships that the present case is clearly distinguishable 
from that of Muddun Thakoor, and does not fall within the principle laid down 
in the passage just cited. It has been seen that before the respondents purchased, 
the claim of the plaintiffs was preferred in the Court wherein the execution pro- 
ceedings were pending in the form of objections to the sale. The Court refused 
to adjudicate upon the claim in an execution proceeding, and accordingly allowed 
the sale to take place, but made an order referring the plaintiffs to a regular suit 
for the establishment of their rights. Their Lordships think that the respondents 
must be taken to have had notice, actual or constructive, of the plaintiffs’ objec- 
tions, and of the order made upon them, and therefore to have purchased with 
knowledge of the plaintiffs’ claim, and subject to the result of this suit. It follows 
that, as against them as well as against Bolaki Chowdiy, the plaintiffs have 
established that by reason of the nature of the debt neither they nor their interests 
in the joint ancestral estate are liable to satisfy their father’s debt. 

The question remains. Whether they are entitled to any and what relief as 
regards the father’s share in this suit ? It seems to be clear upon the authorities 
that if the debt had been a mere bond debt, not binding on the sons by virtue of 
their liability to pay their father’s debts, and no sufficient proceedings had been 
taken to enforce it in the father’s lifetime, his interest in the property would have 
survived on his death to his sons, so that it could not afterwards be reached by 
the creditor in their hands. On the other hand, if the law of the Presidency of 
Fort William were identical with that of Madras, the mortgage executed by Adit 
Sahai in his lifetime, as a security for the debt, might operate after his death as a 
valid charge upon Moimh Bissumbhurpore to the extent of his own then share. 
The difficulty is that, so far as the decisions have yet gone, the law, as understQod 
in Bengal, does not recognize the validity of such an alienation. 

Their Lordships are of opinion that it is not necessary in this case to deter- 
mine that vexed question, which their former decisions have hitherto left open. 
They think that, at the time of Adit Sahai’s death, the execution proceedings 
under which the mouzah had been attached and ordered to be sold had gone so 
far as to constitute, in favor of the judgment-creditor, a valid charge upon the 
land, to the extent of Adit Sahai’s undivided share and interest therein, which 
could not be defeated by his death before the actual sale. They are aware that 
this opinion is opposed to that of the High Court of the North-West Provinces, 
4 N.-W. Prov. Rep., 137, already referred to. But it is to be observed that the 
Court by which that decision was passed does not seem to have recognized the 
seizable. character of an undivided share in joint property which has since been 
established by the before-mentioned decision of tins tribunal in the case of 
Deendyal Lai. If this he so, the effect of the execution sale was to transfer to 
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the respondents the -undivided share in eight annas of Mouzah Bissumbhurpore, 
which had formerly belonged to Adit Sahai in his lifetime ; and their Lordships 
are of opinion that, notwithstanding his death, the respondents are entitled to 
work out the rights which they have thus acquired by means of a partition. 

They will therefore humbly advise Her Majesty to allow this appeal, and to 
reverse the decree of the High Court, and also tljat of the Subordinate Judge, 
which is clearly wrong in so far as it absolutely set aside the bond, the decree, 
and the execution sale, and in lieu thereof to make an order declaring that by 
virtue of the execution sale to them the respondents acquired only the one 
undivided third share in the eight-anna share of Mouzah Bissumbhurpore, in the 
pleadings mentioned, which formerly belonged to Adit Sahai, with such power of 
ascertaining the extent of such third part or share by means of a partition as 
Aclit Sahai possessed in his lifetime ; and ordering that the appellants be con- 
firmed in the possession of the said eight-anna share of Mouzah Bissumbhurpore, 
subject to such proceedings as the respondents may take in order to enforce their 
rights above declared. The order should further direct that the costs in the Courts 
below he apportioned according to the usual practice of those Courts, when the 
party plaintiff is only partially successful. But the appellants, having succeeded 
here on a material portion of their claim, are entitled to the costs of this appeal. 


The Gth February 1879. 

Present : 

Sir James W. Col vile, Sir Montague E. Smith, and Sir Robert P. Collier. 

Limitation — Act IX of 1871 — Adoption. 

On Appeal from the High Court at Calcutta . 

Raj Bahadoor Singh 
versus 

Achumbit LaL 


The provision in the schedule to the Limitation Act of 1871 that, with respect to a suit to establish 
or set aside an adoption, the time when the period of limitation begins to run is “the date of the 
jidopfcion or (at the option of the plaintiff) the date of the death of the adoptive father,” does not 
interfere with the right which, but for it, a plaintiff has of bringing a suit to recover possession of real 
property within 12 years from the time when the right accrued. 1 


Mr. Cowie , Q.C. } and Mr. C. W. Arathoon for Appellant. 
Mr. Leith , Q.C., and Mr. Boyne for Respondent. 


Sir Robert Collier gave judgment as follows : — 

In this case the respondent (the plaintiff), Achumbit Lai, brought his suit to 
recover possession of certain property to which he alleged that he was entitled as 
heir with his brother, one Doorga Prosad. The defendant Raj Bahadoor 
to whom was joined the brother of the plaintiff, claims under the widow 
ega Prosad, and the real question in the cause is whether, under a certain 
called a waseeutnamah, executed by Doorga Prosad on the 24th May 
** \ widow's estate was enlarged from the ordinary estate of a Hindoo widow 
e estate. The main contention in the Court below appears to have 
l^oqment operated in the nature of a will, conferring upon her* or 
, but the main contentionbefbrp tiiem DqpSships 
***&>'& has not been '’Seriously , ddjnhrhent 

her any estate which she had s h^>}hafore ) but ; it 


S' >fK ftA il Ala »' i 
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IS 


Pr!wf K ded ^ °P erates , by its recitals as an admission on the part of Doorga 
lid J? y , wh ich a . P. ei p on claiming under him would be bound, that the widow 
had m fact a joint interest with Doorga Prosad in the property which is T 
subject of the waseeutnamah, a part of which is claimed in this suit 

favor 7f e the S nl wi ear T, be w- e ? n tW ? ° 0urts in India > both of whom found in 
lavoi ot the plaintiff The High Court was composed of Mr. Justice Glover and 

orS 1 TiT’ Y, r ' Mitter >' and those leamed Judges had the 

latfon whffT“ ent brf °+1 th £ m ‘ , The y a PP ear t0 have considered that the trans- 
tW,W h D ° W ,f the ? ecord wa ® to some extent imperfect, and they gave 
If wm n i?° n tbe const F^ ctlon which they put upon the original document 

It would have been more satisfactory to their Lordships if they Sould have had 
before them the translation of the document on which the High Court relied and 

iKSS th m WM ? at ? WaS incum bent on the appellant, who desires to 

oiatifewiiSl H f lgl °?. urfc was y ro “g. to furnish them with that translation, 
01 at all events^ some information with reference to it. As it is, however their 

Sn P w" St i d eal Wlt ^ t ie docum ent which is before them. Undoubtedly it 

bcenTeSe owSrl°tt ° f itS e . s P ress . ions > but they think it clear, as has 

Dcen beroie obsei\ed, that there was no intention on the part of Doorga Prosad to 

ihTonTF n t W estat . e , to tlus tody ; and they do not see their way to & differ from 
the construction which was put upon it by the High Court, and which is expressed 
in these terms m the judgment of Mr. Justice Glover, agreed to by Mr. Justice 
Mittei . I take the meaning of Doorga Prosad to be, that feelino- old and unable 
to manage the complicated affairs of a large estate, and knowing°that his wife a 
purdanasheen lady, would likewise he incompetent to the business he agrees ’to 

r 80 ' y !»■>*. and to do “ at oS He 

speaks of his wife as being joined with him as owner, but these words cannot he 
taken literally, as throughout the document he speaks of himself as the sole 
piopnetor andall his arrangements are made with reference to his own comfort 
and advantage m the first instance. Jusoda Chowdhrain is to get X till hk 
death. The warning given to his other heirs refers to the time between his own 
death and Jusoda s. That the lady herself did not understand the waseeutnamah 
to be a will giving her the property to dispose of after her deathTclear from 
her own statement” in another suit. Their Lordshius on th a wf.i! f. * 
prepared to disagree with this view, which was taken by the learned Judo-es^f 

ItoLufthS 0 ^ a ' S 0f the d0 — 

, Ti °“ ly re m ai ns to notice two subsidiary questions. The widow executed on 
lm toll July 1851, a putnee lease in favor of Raj Bahadoor Sino-h of two nut nf 
three of the mouzahs which are the subject of this suit and w ?f , the 1°™* l 

P . utne f lease be set aside. Inasmuch as it has been found as 
a fact by both Courts that there was no necessity for borrowing the sum for whibh 
the putnee was granted, it follows that if the widow had no mSre than a HwS 
widow’s estate, the putnee could only hind her life interest TanneTrs +W ib 
lady a so executed what has been called a deed of adoption on the^lth Mav l SRO 

to make over to them her nronerKr "D„f 4.1,^ cietenclant, and 

death, poaaaaaX IfSL r" 
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schedule to the last Statute of Limitations of 1871 has been quoted, wherein it is 
enacted that, with respect to a suit to establish or set aside an adoption, the time 
when the period of limitation begins to run is “ the date of the adoption or (at the 
option of the plaintiff) the date of the death of the adoptive father. 5 ’ On the 
above view of the document, the words of the Statute would seem scarcely 
applicable to it. Their Lordships are clearly o£ opinion that this provision 
relating to adoption, though it might bar a suit brought only for the purpose of 
setting aside the adoption, does not interfere with the right which, but for it, a 
plaintiff had of bringing a suit to recover possession of real property within 12 
years from the time when the right accrued, and that they regard as the nature 
of this suit. Inasmuch as according to the admitted construction of the document 
the widow conveyed by it no more than she had, which was but a life interest, 
the document is innocuous, and it is immaterial to the plaintiff whether it be set 
aside or not. Their Lordships however think it well to say that the decree of 
the Court below in setting aside this document and the putnee lease, must be 
considered to have in effect decided no more than that the plaintiff was entitled 
to recover notwithstanding those documents, without in any degree compromising 
any rights which other parties may have under them. 

Their Lordships will humbly advise Her Majesty that the judgment of the 
Court below should be affirmed, and this appeal dismissed with costs. 


The 14th February 1879. 


Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


Hindoo Lata (. MUJiila ) — Adoption (. Dattaka fomi) — Practice (Privy Council ) — 

Decree (. Alteration of). 

On Appeal from the- High Court of Calcutta* 

Mussamut Adit Kooer 
versus 

Gunga Pershad Singh and others. 

Where, at the suit of the collateral heirs, an adoption by a Hindoo widow in the Dattaka form was, 
according to the Mithila law, declared void, the Privy Council, in affirming that decision, thought it 
would be an inconvenient precedent to alter the decree by inserting the words « as against the rever- 
sionary heirs of the husband ” after the word “ void,” as they were clearly of opinion that the 
decree could only be binding as between the plaintiffs and the defendants in the suit, and that it could 
not affect the interests of the defendants as between themselves. 


This was an appeal from the decision of a Divisional Bench of the High 
.Court .of Judicature at Calcutta, dated the 3rd September 1875, affirming that of 
thhSubordinate Judge of Tirhoot, dated the 26th May 1874. 


Mr. Leith, Q.C. } and Mr. C. W. Arathoon for Appellant. 
Cowie, Q.C., and Mr. Doyne for Respondents. 
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mission to the adoption, and that the adoption was made according to the Benares 
Shaster, the family having originally come from that place, and being still 
governed by its law. Both Courts below decided in favor of the respondents. 
The decree of the Subordinate Judge was as follows : — “ That this case be decreed 
with costs; that the defendant's taking Byjnath Pershad Narain as a dattaka- 
pntter and executing a deed,of Kurta-pntri , dated the 1st February 1869, be set 
aside and considered null and void ; that the defendant, as an heir and widow of 
Luchmi Narain deceased, do continue to hold possession and occupation of the 
properties of the deceased aforesaid during lifetime ; and that interest at the rate 
of Rs. C per cent, per annum be awarded on the amount of costs.' 5 

The judgment of the Judicial Committee was as follows : — 

Their Lordships are of opinion that in this case the judgments and decrees of 
the Lower Court are correct, and that the judgment of the High Court ought to 
be affirmed, and this appeal dismissed with costs. 

Their Lordships are clearly of opinion that this decree can only be binding 
as between the plaintiffs and the defendants in the suit, and that it cannot affect 
the interests of the defendants as between themselves. It cannot affect the right 
of the son as against the mother, or the right of the heir of the mother as regards 
the peculiar property of the mother. If their Lordships thought there was any 
doubt on the subject, they would perhaps insert these words: “as against the 
reversionary heirs of the husband ” after the word “void” ; but it would be incon- 
venient to make a precedent for altering a decree in this way, and they have no 
doubt that after this expression of their Lordships 5 opinion the objects of the 
parties will be attained. 

Their Lordships will therefore humbly advise Her Majesty to affirm the judg- 
ment of the High Court, and to dismiss this appeal with costs. 


The 21st February 1879. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier, 

Cr'ift (by Person of Weak Mind ) — Mahomedan Law- — Transfer of Possession, 
On Appeal from the Court of the Judicial Commissioner of Oudlu 

Nawab TImat-uz-Zohra 
versus 

Nawab Mirza Ali Kadr and another. 

Where a Mahomedan of somewhat weak intellect and impaired health executed a deed in the form 
or a mba-Ml-en'az (which would, under the Mahomedan law, operate to transfer the property which 
was the subject of it without delivery of possession) by which he made a gift of certain immoveable, as 
, ? a .& e of moveable, property to his daughter in lieu of a ring set with diamonds whic h 

he had received from her ; and it appeared that there was no intention on his part to make an imme- 
diate transfer of the property to her, and that she herself must have perfectly understood that the 
transaction was not a real one ; and where neither she nor her husband was called to prove the trans- 
action to have been a reaLone, or the manner in which the property was enjoyed between her and her 
father ; the deed was held to be void and of no effect. 

This was an appeal from a decree of the Judicial Commissioner of Oudh of 
the 21st August 1876, confirming a decree of the local tribunals at Lucknow* 

Mr, Come, Q.C, } Mr, Boyne, and Mr. W f C , Thorpe for Appellant, 

Mr, Leith, , Q.C., and Mr. Graham for Respondents. , , 
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Their Lordships, without calling upon the Counsel for the respondents, pro- 
ceeded to deliver the following judgment : — 

This is a suit brought by the plaintiff, who is the daughter of a gentleman 
in India of great fortune and position, Sir Mansin-ud-daula, originally against her 
half-brother alone, the son of Sir Mansin-ud-daula by another wife. Subsequently 
Sir Mansin-ud-daula was by order of the Civil J udge added to the Record, first 
in the capacity of a plaintiff, and secondly in that of a defendant. The claim is 
for restitution of certain goods, elephants, horses, and plate valued at Rs. 18,000, 
which the lady claims under a deed executed by Sir Mansin-ud-daula on the 28th 
April 187-1, and which she alleges that her brother converted and carried off. 
The brother files an answer in which he denies her title under this deed on a 
variety of grounds, and Sir Mansin-ud-daula also denies the validity of the deed 
and the title of the plaintiff under it. 

The case was first tried by the Civil Judge, who framed a number of issues, 
comprising the question whether the donor was of sound mind, and whether the 
deed was obtained by undue influence, one of which raised the question whether 
the deed was intended to operate as a transfer of the property. He decided all 
of these issues in favor of the plaintiff. The case went on appeal to the Com- 
missioner, who dismissed the suit on the ground that the deed was a mere deed 
of gift, and that there had been no delivery of possession. The case then came 
on appeal to the Judicial Commissioner, who upheld the finding of the Commis- 
sioner, and dismissed the suit, but upon other grounds. As their Lordships under- 
stand, the Judicial Commissioner held that the deed, in form at all events, was 
what is called a hiba-bil-ewaz, and that it would operate under the Mahomedan 
law, if operative at all, to transfer the property without delivery of possession ; 
but he came to the conclusion from all the circumstances of the case, amongst 
others from the absence of any change of possession, that the deed was not intended 
to operate as an immediate transfer or conveyance of the property, and that there- 
fore it was void and of no effect. 


It becomes now necessary to state some facts in order to make the case intelli- 
gible. Their Lordships collect from the whole of the evidence, which is to some 
extent conflicting, that Sir Mansin-ud-daula was of somewhat weak intellect and 
impaired health. Two medical men state that in their opinion he was not capable 
of managing his affairs. In such a state of mind he might, be easily influenced 
and persuaded by persons about him to execute documents or to take other steps 
Which a person of strong and sound mind might not be induced to do. The deed 
which the plaintiff relies upon is to be found at page 12 of the Record, was 
executed on the 28th April 1874, and states that while in possession of Ms senses, 
and so forth (according to the ordinary form), he (Sir Mansin-ud-daula) had made 
a gift of certain immoveable property, and also of a large quantity of moveable 
property, in lieu of a ring set with diamonds which he had received from his 
daughter. It further states : “ I have transferred possession of all the property 
transferred by gift above referred to and detailed below, by putting the donee in 
possession thereof. The conditions of offer and acceptance, with transfer of pos- 
■ have been thoroughly completed. This is a valid and lawful gift/ 7 Then 

a schedule comprising the greater part of his property, both real and per- 
[ * ' A On the 1st May he also executed a deed of the same description, trans- 
" ^ J other property which is mentioned in the schedule to that deed. 

first of May his daughter, the present plaintiff professed to give to 
Iftta wife a certain house for her lifetime ; and a short time afterwards 
^portion of what had been previously his own house. The son, 
leffc. Ms, father in March 1874 in consequence of a quarrel, 
( of jeweff escjr to 'which he 
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The 26th February 1879. 

Present * 
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On Appeal from the High Court at Calcutta. 

Juggoduruba Dassee 
versus 

Tarakant Bannerjeo and others. 
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land in suit was parcel of the jote or of the talook. At some period — it does not 
appear exactly when, but before lie gave judgment — be seems to have either 
settled, or to, have considered as open to the parties, the further issue whether the 
plaintiff purchased the jote as alleged by him. 

The principal part of the evidence taken before him on the remand appears 
to have been addressed to that issue, which he decided against the plaintiff and 
in favor of the defendant. ^vVhen the cause went to the High Court upon appeal 
from his decision, the Judges of that Court intimated that this issue was no 
longer open to the parties, and that the Subordinate Judge’s finding upon it ' 
afforded no ground for dismissing the plaintiff’s suit. In an ordinary case it 
would, of course, have been open to Mr. Doyne to question the High Court’s 
decision, and it would have been for their Lordships on this appeal to determine 
which Court was right ; but on the opening of the case their Lordships intimated 
to him that, for the reasons which are now to be stated, he was precluded from 
raising the question involved in the issue by the former decision of this Board, 
and consequently that it was not open to him to go into that part of his appeal. 

The cause came before their Lordships on the former occasion in this way. 
In the Courts below certain issues directed to the question whether the suit could 
be maintained, as well as one which the Court described as “ the real matter in 
dispute,” being whether the land in suit belonged to the jote or to the talook, had 
been settled ; and it had been determined that" the former alone should be tried in 
the first instance ; the “ real matter in dispute 55 being left to be tried thereafter 
should it become necessary to do so. Of the issues in bar one was whether the 
claim was barred by limitation. Another, which seems afterwards to have dropped 
out of the cause, was whether, inasmuch as the validity of the deed of sale under 
which the plaintiff claimed was questioned, the proper stamp had been paid upon 
the suit ; the second in point of order and the fifth, which was in these words, 

“ Whether or no the Zemindar Baboo Ramrutton Roy, and others, are carrying 
on this suit in the plaintiff’s name/’ seem both designed to raise the question 
whether the plaintiff’s right of suit was not barred by reason of a former decision, 
which had been passed between his alleged vendors and the defendants. The 
Lower Court in India held that both the plea of limitation, and this plea in the 
nature of res judicata, had been made out, and dismissed the suit on both grounds. 
Upon appeal the Sudder Court dealt only with the question of limitation, and 
finding that the plaintiff, or those through whom he claimed, though dispossessed 
at a later date than that found by the Subordinate J udge, had nevertheless been 
out of possession for a period of more than twelve years before the institution of 
the suit, confirmed the dismissal of the suit on that ground alone. This Board held 
that both Courts were wrong on the question of limitation, inasmuch as the 
plaintiff, or those through whom he claimed, had been in possession up to the 
18th November 1845, the date of the decision of Mr. Reid, who was then one of 
the Judges of the Court of Sudder Dewanny Adawlut. There then remained the 
question whether the plaintiff was barred by the plea of res judicata, upon which 
the Sudder Court had passed no judgment, and their Lordships had to deal with 
that question. What they say upon it is this : “ The other point on which the 
Zillah Court decided against the appellant was that the matter was already 
adjudged in a suit by which he was bound. It has been stated that the original 
purchaser at the auction sale of the jote tenure sold to one Ramdhone Sircar. 
Before the sale he had instituted proceedings against the deereeholders under the 
title ^ of the talook. Ramdhone Sircar purchased therefore pendente life . He 
applied to be substituted in the suit in lieu of Juggutchunder Rae, which appli- 
cation was. granted. This litigation terminated in the Zillah Court in favor of 
Ramdhone Sircar, the jote tenant. From that decision Rasmoney Dossee appealed. 
On her appeal the Sudder Court reversed that decision. This was the decree of 
Mr. Reid of the 18th November 1845, which this suit seeks to set aside. On this 
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18th November 1845* This may raise a presumption of anterior possession, but 
such possession of the jotedars claiming as purchasers at the sale of 1836 cannot 
be carried beyond the date of that sale, because up to that time, and at least from 
1814, the moonshees, as they are termed throughout these proceedings, were in 
possession both of the jote and of the talook, holding the jote as a subordinate 
tenure under the zemindars, the Eoys, and the talook as a separate and distinct 
zemindary. There is, however, other evidence to show that the lands in question 
when in the possession of the moonshees were parcel of the jote. On the remand 
a local enquiry was made by the Court Ameen. The Subordinate Judge seems to 
have treated his report with very little respect, but the learned Judges of the 
High Court, in their careful and elaborate judgment, have said that they see no 
reason to doubt its honesty or correctness, and that it is supported by certain old 
documents to which they are disposed to attach credit. Then there are the cir- 
cumstances which certainly have not been disproved, that these moonshees were 
some time between 1814 and 1819 dispossessed or interfered with by the zemindars ; 
that they then, being at the time the owners of both estates, brought their suit 
against the zemindars, seeking to be replaced in the enjoyment of the jote, and 
described the lands in dispute as part of that jote. The latter circumstance seems 
to their Lordships to be the more important, because it involved an admission 
against their interest, inasmuch as it was clearly more desirable for them to hold 
the lands as part of their independent talook tfian as part of a subordinate tenure. 

Their Lordships therefore fully concur with the High Court in thinking that 
a very strong primd facie title was made out by the plaintiff', which it lay upon 
the defendants to displace. Mr. Doyne has fairly, and their Lordships think on 
sufficient grounds, and without in any way abandoning the interests of his client, 
admitted that he cannot find in the Record any evidence sufficient to have that 
effect. 

Their Lordships desire to add the following observations with respect to the 
decision of this Board upon the former appeal. It was said that that appeal was 
heard ex parte . Mr. Doyne candidly admitted that he could not on that ground 
dispute the effect of it. It is in their Lordships’ opinion quite clear that it is 
impossible to allow the appellant to take advantage of her absence on that occa- 
sion, in order to -re-open any question which either was expressly decided ; or 
might have been raised and determined on that appeal. Their Lordships always 
regret to have to hear an appeal ex parte; but their decision upon it, when heard, 
must stand as if all the arguments which the respondents, if present, could have 
raised upon the case had been addressed to them. The absent parties must bear 
the consequence of their own laches. Why the then respondents in this case did 
not appear in 1866 it is not for their Lordships to say; they do not seem to have 
had the stock excuse of poverty and want of funds. 

Their Lordships will humbly advise Her Majesty to affirm the decision of the 
High Court, and to dismiss this appeal with costs. 


The 1st March 1879. 

Present: 

Sir Barnes Peacock, Sir Montague E. Smith, and Sir Robert P» Collier. 
Oudh Talookdars — Act I of 1869 — Joint Hindoo Family-Trust 
On Appeal from the Court of the Commissioner of Seetapore in Oudh , 
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Thakoor Hurdeo Bus 
* versus 

Thakoor Jowahir Singh. 

Tlie respondent was presumed to have held the villages included in the summary settlement 
and talookdary sunnud made with and granted to Mm before the passing of Act I of 1869, as 
representative of and in trust for a joint Hindoo family governed by the Mitacshara law. Held that 
the above Act did not operate to change the relative condition of the parties, so as to put an end to the 
trust upon which the respondent had previously held the estate, ai^d. to convert the estate so subject to 
the trust into an estate held by him for his own sole use and benefit discharged from the trust ; there 
being no difference in this respect between an express trust and a trust implied or presumed from a fair 
and reasonable interpretation of the acts and declarations of the respondent, 

Mr . Leith , Q.C., and Mr. 0. W. Arathoon for Appellant. 

Mr. Boyne for Respondent. 


Sir Barnes Peacock delivered tlie following judgment 
When this ease was before their Lordships on a former occasion it was 
remanded, with a direction to the Commissioner to try or cause to be tried by the 
Settlement Officer the following issue, viz. : Whether the respondent had in any 
and what manner agreed or become bound to hold the villages comprised in the 
summary settlement or sunnud, or any and wdiat part thereof, or of the rents and 
profits thereof, in trust for the appellant and Parbut Singh, or either and which 
of them. 


The Commissioner very properly took upon himself the trial of the issue, and 
correctly disposed of the several objections which -were raised in the course of the 
investigation. 

The nature of the present suit, the circumstances under which it was insti- 
tuted, the effect of the decision of the Settlement Officer, and of that of the 
Commissioner from which this appeal was preferred, are fully stated in the 
reasons expressed by their Lordships in recommending a remand of the case for 
the trial of the above-mentioned issue. The case is reported 4 Law Reports, 
Indian Appeals, p. 182.* 

In those reasons their Lordships stated that they were of opinion that, up to 
the time of Lord Canning’s proclamation, the whole of the villages mentioned in 
the summary settlement were the joint family property of the appellant, the 
respondent, and Parbut Singh, and that they were either ancestral or purchased 
with the proceeds of ancestral estate. Their Lordships also referred to the case of 
Thakrain Sookraj Koowar v. The Government and others (14 Moore’s Indian Appeals, 
and also to the case of Shunlmr Sakai v. Rajah Kashi Per shad, decided in 
the Privy Council on the 29th July 1878, and since reported (4 Law Reports, 
Indian Appeals, 198)$ as an authority for the proposition " that a person who has 
been registered as a talookdar under Act I of 1869, and has thereby acquired a 
talookdary right, may, nevertheless, have made himself a trustee for another of 


the beneficial interest in the lands comprised within the talook, and be liable to 
account accordingly/’ and they remarked that the Lower Courts in the present 
case appeared to have decided the case merely upon the ground that the defendant 
was protected by the sunnud, without adverting to s. 15 Act I of 1869, or 
.enquiring whether, notwithstanding the summary settlement, the sunnud, and" the 
statute, the plaintiffs or the appellant had either before or after the passing of 
Act I of 1869 acquired or become entitled to a beneficial interest in any part of 
property. They said that, looking to the allegations in the plaint and written 
an issue ought to have been raised to try that question; that on the 
them they did not feel competent to decide it, and that they, had 
• : circumstances under which the summary settlement was made, 

which riie sunnud was granted, nor of what was done with 
; • comprised in it before the registration, of $he 
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defendant under Act I of 1869. The issue was accordingly directed, and there can 
be no doubt, and indeed it has not been disputed, that the evidence adduced upon 
the trial fully warranted the conclusion at which the Commissioner arrived, that 
the actual relation of the appellant, the respondent, and Parbut Singh remained 
that of a joint and undivided Hindoo family from the date of Lord Canning’s 
proclamation up to the quarrel and removal of the respondent to Kaswara in 1865. 
The Commissioner also found* and in their Lordships’ opinion correctly found, 
that the evidence proved that during that period there had been a joint interest 
Inland common management of, the property. Such an interest could not have 
existed unless the defendant had consented that the villages should be held as the 
joint property of the family. 

^ Their Lordships are of opinion that the facts so found, coupled with the 
statement of the defendant in his application for a summary settlement to the 
effect that Hurdeo Bux was his partner, and with his deposition of 8th July 1859, 
in which he .stated that the custom prevailing in his family was that if his 
cousins, meaning the plaintiff and Parbut Singh, who were his partners, should 
claim, they could get their shares divided, afford sufficient grounds to justify 
their Lordships in presuming that, up to the time of the quarrel in 1865, it was 
the intention of the defendant that the villages included in the summary settle- 
ment and. sunnud should be held by him in trust for the joint family, and as a 
joint family estate subject to the law of the Mitaeshara. 

The suit was commenced long before the passing of Act I of 1869), viz., on 
the 28th August 1865, and it follows from what has just been said that, if judg- 
ment had been given before the passing of the Act, it ought to have been held 
that the defendant was hound by the trust to be presumed as above mentioned. 
But in consequence of numerous delays and references, to which allusion has been 
made in the judgment of remand, the case was not decided by the Court of First 
Instance until after the passing of the Act. It, therefore^ became necessary to 
determine whether Act I of 18G9 operated so as to change the relative conditions 
of the parties, and to put an end to the trust upon which the defendant had 
previously held the estate. 

Their Lordships are of opinion that it did not. 

By s. 3 it was enacted that every talookdar with whom a summary settlement 
of the Government revenue was made between the 1st April 1858 and the 
10th October 18o9, or to whom, before the passing of the said Act, and sub- 
sequently to the 1st April 1858,. a talookdary sunnud had been granted, should 
be deemed to have thereby acquired a permanent heritable and transferable right 
m estate comprising the villages and lands named in the list attached to the 
agreement or kubooleut executed by such talookdar when such settlement was 
made, subject to all the conditions affecting the talookdar contained in the orders 
passed by the Governor-General of India on the 10th and 19th October 1859, and 
republished m the First Schedule annexed to the said Act, and subject also to the 
conditions contained in the sunnud under which the estate was held. 

. . The Commissioner very properly classified the villages in suit, and ruled that 
tne issue directed was intended to apply to the whole of them. 

The details are (see New Record, p. 3) : — 

1st. Villages comprised. in the summary settlement - 78 
2nd. tillages granted in reward for services during the 
mutiny - - . _ _ - 20 

3rd. Villages acquired from the profits of the estate after 
summary settlement and before the institution of the 
suit - -I s; 


39 


113 
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It should be remarked that the 20 villages granted for loyal services have 
since been demarcated into 12. (See New Record, p. 5.) 

The defendant, as well as the villages Nos. 1 and 2 in the detail, fall within 
the category of s. 3 of the Act. 

That Section, it should be observed, does not state that the talookdar shall 
be deemed to have, but that he shall be deemed to have acquired by the summary 
settlement and sunnud a permanent heritable and transferable right in the estate. 
The right so acquired was subject to the provisions of ss, 11 and 15 of the Act, by 
the latter of which it was enacted that if any talookdar should theretofore have 
transferred or should thereafter transfer the whole or any portion of his estate to 
a person not being a talookdar or grantee, and if such person would not have 
succeeded according to the provisions of the Act to the estate if the transferror had 
died without having made the transfer and intestate, the transfer of and succession 
to the property so transferred should be regulated by the rules which would have 
governed the transfer of such property if the transferee had bought the same from 
a person not being a talookdar. 

If, therefore, the defendant had, before the passing of Act I of 1869, and at 
any time after the date of the summary settlement and sunnud, and after he had 
thereby acquired the right which, according to the provisions of s. 3, he must be 
deemed to have acquired thereby, expressly declared that he held and would hold 
the estate in trust for the joint family as joint family estate governed by the 
rules of the Mitacshara, there can be no doubt that the estate would have been 
subject to the trust so declared, and that it would not have been converted by 
Act I of 1869 into an estate held by the defendant for his own sole use and benefit 
discharged from the trust. There can be no difference in this respect between an 
express trust and a trust implied or presumed from a fair and reasonable inter- 
pretation of the acts and declarations of the defendant. 


Sections 13 and 16 of the Act provide for certain formalities as regards gifts 
or transfers to be made by talookdars of estates acquired or held in the manner 
mentioned by s. 3 of the Act; but no question can arise in the present case as to 
the effect of those Sections, for it has been held that the formalities thereby 
required are not requisite to give validity to gifts or transfers executed by a 
talookdar before the passing of the Act ( Ilurpurshad v. Sheo JDyal, 3 Law Reports, 
Indian Appeals, 278).* 

Their Lordships have come to the conclusion that, under the circumstances of 
the case, there are no grounds for making any distinction as regards the rights of 
the parties between the 78 villages included in the summary settlement and the 
20 villages, now consolidated into 12, which were granted by the sunnud for 
services during the mutiny, or those which were acquired from the profits of the 
estate. As regards those which were granted for services during the mutiny, the 
plaintiffs Hurdeo Bux and Parbut Singh were doubtless as loyal as the defendant 
Jowahir Singh, and rendered equally good services to the British Government. It 
is, however, stated by the Commissioner, and there seems to be no reason to doubt 
' the correctness of his opinion, that he was fully convinced that the Government at 
the time they conferred the reward estate believed that they were conferring it on 
Jowahir Singh, the respondent, alone. He says (p. 61 New Record) ; — 

; ‘ * £ I do not think they had any remembrance of the admission in the A State- 

of the summary settlement, a document that would not be before them at 
time, and the respondent’s name appeared alone as proprietor. But if He gave 
bo Government, it was with the means of a talooka, in which the 
Parbut Singh had an actual, practical, existing common right at 
carr * e d ^ family and its effects to a place of safety, 

^ W time to retake their fort, and at least ' quicken and molest the 

retreai’ rebel chief Feroz Shah, who was one of the sons of the .King of 
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Delhi, as deposed to by witnesses 8, 10, 11, and 12 for appellant, and witness 2 for 
Parbut Singh. I do not think that if the whole facts had then been before the 
Government, it would not have given the reward to the brotherhood all the same. 
In this matter I think the respondent was acting at the time as the representative 
of the family ; and I do not see it anywhere shown that the common interest and 
the common management did not include these villages subsequent to their 
acquisition, and up to the rupttire in 1865.” 

It appears from the evidence, as well as from the finding of the Commissioner, 
that the plaintiffs, Hurdeo Bux and Parbut Singh, were just as loyal as the 
defendant Jowahir Singh, and rendered loyal services to Government equally as 
valuable as those which were rendered by him ; that after the rebels had defeated 
the defendant and he had retreated to Lucknow, Hurdeo Bux and Parbut Singh 
came to Bassadeh, drove the rebels away, and retook the fort ; and that they also, 
with their followers, attacked the rebel Feroz Shah, one of the sons of the King of 
Delhi, after he had crossed the Sarain, took from him a gun, and hastened and 
molested his retreat. 

These loyal acts, if not in the remembrance of the Government or of its 
officers, must have been known by the defendant, and it must also have been 
known to him that the loyal services which he rendered to the Government were 
rendered by means of the then joint family property, and that, in accepting the 
reward from Government he acted as the representative of the family. It may 
therefore reasonably be presumed that the knowledge of these facts induced him 
to treat the reward villages granted by the sunnud in the same manner as the 
ancestral villages which were the subject of the summary settlement, and accord- 
ingly it appears that from the time of the sunnud to the time of the quarrel in 
1865, the reward villages, like all the others, were treated as part of the joint 
family estate, and were subject to the common management. This part of the 
case is similar in many respects to the case of Hnrpurshad v. Sheo Dyal , to which 
reference has already been made. (See 4 Law Reports, Indian Appeals, 270.)* 

Upon the whole, then, their Lordships are of opinion that it is to be presumed 
from the acts and transactions of the defendant that there was a declaration of 
trust by him in favor of the joint family, and that up to the time of the quarrel 
in 1865 all the villages in suit were held by the defendant in trust for the family, 
as a joint family estate, governed by the rules of the Mitacshara ; and they rejoice 
to find that a loyal subject of the Crown, who rendered good service to the 
Government in the time of the rebellion, has not been deprived of all his property 
by the act of confiscation, and through the want of knowledge or the absence of 
remembrance on the part of the officers of Government of the moral claim which 
he had upon the Government for the restoration of his property. 

The plaint does not allege that the plaintiffs have been dispossessed of their 
rights, but merely that the defendant intends . to dispossess them,, and to put a 
stop to the profits enjoyed by them, and they simply pray that, after enquiry, 
proper orders may be passed that they be not deprived of their right. 

Their Lordships must deal with the case as it stood at the time of the 
commencement of the suit. 

At that time there does not appear to have been any complete separation or 
division of the family, and tine plaintiffs do not pray for a partition of the estate. 
Hurdeo Box was not entitled to any definite portion of the estate, but merely to 
the rights of a member oi a joint Hindoo family. Their Lordships cannot, there- 
fore, do more than humbly advise Her Majesty, which they will do, to allow the 
appeal and to reverse the judgments and decrees of both the Lower Courts, and to 
declare that the defendant holds the villages in suit in trust for the joint family ? 
and as a joint family estate, governed by the rules of the Mitacshara, and tp order 
arid decree that the defendant do cause and allow the said villages, and the 
v;r v. . . * 26 W. ; .ante p, 804-. 
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proceeds thereof, to he managed, used, dealt with, and applied accordingly ; and 
that he do pay the costs of the plaintiff Hurdeo Bux in both the Lower Courts 
out of the estate. 

Further, their Lordships do order that the costs of the plaintiff, Hurdeo Bux, 
in this appeal be paid by the respondent out of the estate. 

A question has been raised on the argument of this appeal, whether, by 
reason of an arrangement alleged to have been entered into by Hurdeo Bux and 
Parbut Singh, pending the suit, the latter is entitled to the benefit of this appeal 
or the former to recover Parbut Singh’s share as well as his own. 

It was also suggested that Parbut Singh had, after the arrangement with 
Hurdeo Bux, entered into an arrangement with the defendant. 

Their Lordships have nothing to do with any agreement or arrangement 
which may have been made by any of the parties subsequently to the commence- 
ment of the suit, and they will humbly advise Her Majesty that the decree to be 
made in this appeal be declared to be made without prejudice to any question that 
may arise in respect of any agreement or arrangement, if any, which may have 
been made or entered into by or between any of the parties to the suit subsequent 
to the commencement thereof 


The 15th March 1879. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


Conditional A doption — Evidence . 

On Appeal f rom the High Court at Calcutta . 


Mussumat limit Konwar and another 
versus 

Roop Narain Singh. 


In this case, looking to the inconsistent statements made by the defendant (respondent) from 
time to time, the conflict in the evidence of the witnesses, the improbability of such a conditional 
adoption as that set up by the defendant without any writing in support of it (whereby the defendant 
was adopted upon condition that his adoptive father’s widow should enjoy the property for life, and 
that his daughters, the plaintiffs, should take his self-acquired property after her death), their Lord- 
ships were of opinion that the defendant, who was about eighteen years of age at the time when the 
alleged adoption took place, and must therefore have had a recollection of the facts connected with the 
adoption if it had taken place, ought to have been called as a witness, and offered himself for cross- 
examination, and that in his absence the Subordinate Judge bad good reasons for believing the evidence 
0u the part of the plaintiffs instead of that on the part of the defendant, and that there were no suffi- 
cient grounds for the reversal of his judgment by the High Court. 


Mr, C, W, Araihoon for Appellant. 

Mr, Cowie } Q.C. ? and Mr, Payne for Respondent. 




Sir Barnes Peacock gave judgment as follows : — 

plaintiffs in this case, who are the appellants, are the daughters of Baboo 
Karain Singh, who died on the 1st May 1857 without male issue. They 
" heiresses reversion after the death of Mussumat Baneshur Konwar, 
)|j|h o : died on the 27th November 187,3. The lands in respect of wlffcli 
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adoption, he proceeded to state that Perdip Narain established him, the defen- 
dant, as the proprietor of his entire estate, and with his consent directed that 
Mussumat Baneshur K on war should hold possession of the entire estate during 
her lifetime, and enjoy the profits thereof, with this limitation, that she should 
have no power to transfer or give away the property, and that after her demise 
the ancestral and moveable property should be put into possession of the defen- 
dant, and the self-acquired property should pass to his daughters, and that after 
this he gave some instructions as to the marriage of his daughters. The defendant 
was about eighteen years of age at the time of the alleged adoption. If he was 
not adopted, the plaintiffs are the undoubted heiresses by birth of Perdip Narain. 
They ought not to be disinherited except upon clear proof of the adoption. 

The Subordinate Judge of Tirhoot, who in the. first instance heard the case, 
disbelieved the evidence in support of the adoption, and decreed for the plaintiffs. 
The High Court, upon appeal, considered that the reasons given by the Sub- 
ordinate Judge were unsatisfactory, and reversed his decision. The question for 
the determination of their Lordships is whether there are sufficient grounds for 
setting aside that reversal. The Subordinate Judge considered that the adoption 
as set up by the defendant was improbable and also inconsistent with the acts 
and conduct and statements of the defendant. 

Perdip Narain was a cousin of Odit Narain, the father of the defendant. 
They had originally been joint in estate, and had held ancestral property, but 
they had some years previously to Perdip Narain’s death separated. Perdip 
Narain had held his share of the ancestral estate, and was also in possession of 
self-acquired property. One of the grounds upon which the Subordinate Judge 
considered that the case of the defendant was inconsistent with his former state- 
ments was that in a petition of the defendant he had stated that the family had 
been >re-united, and that on Perdips death he, the defendant, had succeeded to 
the estate by survivorship, the deceased having left no son; that he came into 
possession of the estate, and was in fact in possession of it from the time of Perdip 
Narain’s death, and that his widow was never in possession. The learned Judges 
of the High Court, after examining the petition referred to, considered that the 
Subordinate Judge was wrong in his construction of it, and that the defendant 
did not allege that the family had been re-united. Their Lordships are not pre- 
pared to say that the High Court were wrong in their construction of the petition. 
The learned Judges of the High Court made no remark as to the contradiction 
between the statement of the defendant in that petition and the allegation in his 
written statement that the widow held possession to the time of her death. The 
Subordinate Judge also relied upon the delay which, according to the defendant’s 
allegation in his written statement, occurred between the death of Perdip Narain 
and the defendant’s obtaining possession, he not having obtained possession upon 
the. death of Perdip Narain, but only upon the death of the widow. The Sub- 
ordinate Judge remarked that if the defendant had been the adopted son he would 
have taken possession on the death of the adopting father. The High Court in 
commentinguponthat part of his judgment remarked that the delay was explained 
by the very nature of the adoption set up by the defendant, and the arrangement 
said to have been made by Perdip Narain at the time that the widow, notwith- 
standing the adoption, was to remain in possession of the whole property during 
her lifetime. In that respect their Lordships think the High Court were correct. 
There was no. improbability in the case as set up by the defendant, arising from 
the fact of his not having acquired possession immediately upon the death of 
Perdip Narain. 

The reasons above referred to, however, were only two of the grounds upon 
which the . Subordinate Judge considered that the adoption set tip by^ the defen- 
dant was improbable and inconsistent with former statements made 'by the 
^defendant. 
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It appeared that a suit had been brought by one Mussumat Bibi Wasihan 
against Perdip Narain and Odit Narain. Odit Narain died on the 30th September 
18-54, and upon his death Mussumat Deo Soondur Konwar, his widow, presented 
a petition to the Court in which the suit was pending in appeal, by which she 
represented that her husband Odit had died, and that the defendant was his heir. 
She was quite correct in that respect, for the defendant was the son and heir of 
Odit Narain. She prayed that the defendant might be made a party in the 
appeal ease. Thereupon the usual istaliarnamas were published. Subsequently 
Perdip Narain died, and on the 4th June 18-57 a petition was filed by the appellant 
in that suit, Bibi Wasihan, in which she stated that Perdip Narain, the second 
respondent, was dead, and that Roop Narain, the present defendant, was his heir. 
In consequence of that petition istaliarnamas were again published. Afterwards, 
on the 31st July 1857, Baneshur Konwar, the widow of Perdip Narain, filed a* 
petition to the effect that her husband died on the 22nd Bysack 1264, corre- 
sponding with the 1st May 1857, leaving her, the petitioner, and two minor 
daughters, and that Roop Narain Singh, the nephew, who was separate in mess, 
had no concern with the heirship of the deceased. After that, on the 24th October 
1857, the defendant filed a petition to the effect that he was the kurtapoottra of 
and nephew in joint mess with Perdip Narain, and that Baneshur, his widow, 
could not he his heiress. A refutation of that statement was filed on behalf of the 
widow. Up to that point, therefore, the widow of Perdip claimed on behalf of 
herself and her daughters, and Roop Narain claimed as the heir by virtue of an 
unconditional adoption. There was then a conflict between the widow of Per din 


Narain and the defendant as to whether the defendant was the heir by adoption 
or not. Nothing had been said by the defendant with reference to his having 
been adopted upon a condition or subject to an arrangement according to which 
the widow was to enjoy the whole of the property for her life. Such being the 
nature of the dispute between the widow and the defendant, a compromise was 
come to between them, and a petition was presented on behalf of each of them, 
admitting that the defendant had been adopted upon condition that the widow 
was to enjoy the property for her life without a power of alienation, and that after 
her death the daughters were to take' the self-acquired property, and that the 
defendant was to succeed to the ancestral estate, and that the names of both 
should be inserted in the appeal in the place of Perdip Narain. That compromise 
was acted upon by the Court. It was stated by one of the plaintiff’s witnesses 
that the compromise on the part of the widow was extorted from her. He said 
(Record, p. 48), “ A compromise was made between Mussumat Baneshur and 

Ro.U i r\n Coyi r»omn ■f/w* T-? ■! ■*-» \ • T ,-,1 . A „ _l1_ . .. • 
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shur, the widow, ‘ Do make compromise with Bachoo Sing on this condition, that 
during your life the property will remain in your possession, and after your death 
the property will come into the possession of Bachoo Sing.’ Thereupon the 
Mussumat said, ‘I do not agree to it.’ Then they said, ‘If you will not com- 
promise in this way we will drive you out of the house. 5 Then the Mussumat, 
' ' according to their instruction, made the compromise and acknowledged the kurta- 
; poottra.” Another witness, at page 52, line 10, said, “ There was a dispute betweeu 
?;Mtt8spmat Baneshur Konwar and Bachoo Sing regarding the heirship. Bachoo 
•S#elared himself as heir of Perdip Narain Sing, and Mussumat Baneshur Konwar 
herself as heir. At last there was a compromise between the said Mussumat 
S “S- Tk® compromise was ejected in these terms,— that during her 
remain in possession of the properties, and that after the 
Hfttpsslowmt the ancestral properties are to come into the possession of 
purchased properties into the possession of the daughters of 

‘ ' as a faet that the compromise y^oitplned 
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from the widow by extortion, and he must therefore have believed the witnesses 
for the plaintiffs. The High Court remarked upon that finding that the daughters 
never set up the case of extortion (see p. 19 of the Eecord). They said, “ With 
regard to this solehnama (referring to the petition of the widow) the Subordinate 
Judge says that it was not Baneshur Konwar’s free act and deed, and that she 
had no right by it to prejudice the rights of her daughters. The first point has 
been made the subject of much argument before us, but it was certainly never the 
plaintiff’s case that their mother had been coerced into filing this solehnama. 
The plaint is absolutely silent on the subject of coercion, and all that the Sub- 
ordinate Judge had to go upon so far was the statement of two of the plaintiff’s 
witnesses to the effect that, the relatives of Perdip urged Baneshur Konwar 
strongly to file the compromise, and threatened her in case of refusal.” It is true 
that the daughters did not set up that the compromise had been obtained by 
extortion, but they said that the widow had repudiated it. They stated in their 
plaint, page 8, par. 2, that- the solehnama, that is, the petition of compromise put 
in on behalf of the widow, was obviously in excess of her power, and is in every 
way illegal, and that the defendant could not by virtue thereof assert any right 
with respect to the whole or any part of the property, nor could such document 
be adduced in evidence as against them. They further stated that the widow 
herself, previously to and after the date of the solehnama, repudiated the preten- 
sion of the defendant, and that the defendant also, not being satisfied with the 
solehnama, raised objection against it, and that his right and the basis of his right 
as set forth in the solehnama were entirely false and groundless. 

The defendant in his written statement stated that the allegation of the 
plaintiffs that the Mussumat filed the solehnama at the instigation of and 
in collusion with him, the defendant, was devoid of truth and incredible. 

It is clear that the daughters could not be bound by a compromise made by 
the widow under any circumstances. Even if the compromise had been made by 
the widow voluntarily, it was not against her interest, for she was to remain in 
possession of the whole property for her life in the same manner as if the adoption 
had not been made. If, instead of coming to a compromise and making mutual 
concessions, Roop Narain had continued to assert his claim as heir by virtue 
of an unconditional adoption, as he had done up to the time of the compromise, 
and the widow had continued to, assert that no adoption whatever had been 
made, the widow might have been examined as a witness in support of her 
assertion. It should be remarked that the adoption set up in the suit, and 
attempted to he proved by some of the defendant’s witnesses, is not an absolute 
adoption as originally set up the defendant, but an adoption subject to a condition 
or arrangement to the same effect as that stated in the compromise. One of the 
grounds upon which the Subordinate Judge thought that the adoption set up by 
the defendant in the compromise and in his written statement was improbable 
was that there was no writing, and certainly it appears to their Lordships to 
be very improbable that Perdip Narain should have adopted the defendant upon 
the condition that the widow should enjoy the property for life, and that his 
daughters should take his self-acquired property after her death, without a single 
line in writing as evidence of the arrangement. Such a conditional adoption 
without a writing to support it would, like a nuncupative will, require very strong 
evidence to establish it. 

In referring to the reason given by the Subordinate J udge, with reference to 
the improbability of the adoption, in consequence of the absence of any writing 
to support the condition or arrangement as to the possession of the property, the 
High Court were entirely silent. 

In support of the allegation of the plaintiffs that both the widow and the 
.defendant repudiated the compromise, it was proved that the widoVr on the 
13th June 1862, long after the date of the compromise, applied for a mutation, of 
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names, upon the ground that she was the widow and heiress of her deceased 
husband and in possession of the property. 

Her application was not on the ground of a condition annexed to an adoption 
according to which she was to enjoy the property for life, but upon the ground 
that she was the widow and heiress. In support of that application she filed a 
varasutnamah dated the 30th May 1862, under the seal of the Kazi, upon which 
he declared upon the deposition of two witnesses that Perdip Narain left as his 
heirs only Mussumat Baneshur, his widow, and two minor daughters, and that 
the widow was in possession of the property left by her husband. There- 
upon a petition of objection was filed on behalf of the defendant, in which an 
absolute adoption was again set up, without referring to any condition or arrange- 
ment by which the widow was to enjoy the property for life; and in that petition 
it was stated that the defendant had performed the funeral ceremonies, sradh, pind- 
dun, etc. ; that the widow had never had possession of the estate, and that she 
got her maintenance and necessaries from him, and that she should get them 
during her life. The petition went on as follows: “The insertion of name 
depends upon possession, and the Mussumat aforesaid is not in possession of a 
single beegah or eottah of the disputed lands. Therefore, according to the orders 
prevalent in Court, the name of a person who is not in possession cannot be 
entered, in the milkeut and malgoozari column to which effect there are many 
orders of the Zillah and Sudder. Secondly, the claim of the petitioner cannot on any 
account be entertained on the basis of this varasutnamah, inasmuch as at the time 
of the roobookar I will produce a great deal of evidence to prove the non -posses- 
sion of the Mussumat petitioner.” That allegation, which the defendant made in 
1862, is utterly at variance with the petition of compromise which he had pre- 
viously filed, and with the allegation in his written statement in the present suit, 
paragraph 4, in which he says : u Mussumat Baneshur Konwar, in accordance 
with the expressed desire of the ancestor, held possession of the entire estate to 
the last day of her life.” 

Many witnesses were called on behalf of each of the parties to the suit. 
Some of those examined on the part of the defendant proved an unconditional 
adoption, corresponding with that set up by the defendant previously to the com- 
promise; others an adoption subject to a condition or arrangement corresponding 
with that stated in the compromise. Several witnesses on behalf of the plaintiffs 
stated that no adoption was made. With respect to the plaintiffs’ witnesses, the 
High Court said their evidence is purely negative; but it is to be remarked that 
if the evidence of Bam Narain Sing and of some of the other witnesses of the 
plaintiffs is to be believed, the adoption could not have taken place without their 
knowledge. There were other inconsistencies, as regards the raising of money for 
the payment of the expenses of the marriages of the daughters, the performance 
of the sradh, and other matters to which it is not necessary to refer minutely. 
The Subordinate Judge alluded to the fact of the defendant’s not having 
offered himself as a witness, but the High Court made no remark upon that 
subject, confining themselves^ merely to criticising the reason which the learned 
Subordinate Judge gave for disbelieving the individual witnesses of the defendant, 
v to the inconsistent statements made by the defendant from time to time, 

J 4fee ^eouflict in the evidence .of the witnesses, the improbability of such a eondi- 
Ufkhal adoption as that set up by the compromise and also by the defendant in his 
©^statement without any writing in support of it, their Lordships are of, 
-~^fch.at kbe defendant ought to have been called as a witness and offered 
^(^examination, and that in his absence the Subordinate Judge had 
^ believing the evidence on the part of the plaintiff's instead of the 
*‘n|ned. op.* the part of the defendant. The defendant himself was 
^ when the alleged -adoption to ffk plader ap^rnah^t 
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lad taken place. Looking at all tie circumstances, their Lordships think that 
there were no sufficient grounds for reversing the judgment of the Subordinate 
Judge of Tirhoot, and consequently they will humbly advise Her Majesty to 
allow the appeal, and to reverse the decision of the High Court. The respondent 
must pay the costs of this appeal. 


The 18th March 1879. 

Present : 

Sir James W. Colvile, Sir Montague E. Smith, and Sir Robert P. Collier. 

Hindoo Widow — Maintenance — Will ( Construction of) — Charge on Inheritance 

— Limitation — Act XIV of 1859 s . 1 cl. 13 — Common Law — Residence in 

Joint Family— Practice (Appeal) — Points not mentioned in Judgment 

On Appeal from the High Cgurt at Bombay . 

Narayanrao Ram chandra Pant 
versus 

Ramabai, Widow of Ramchandra Pant. 

Where a testator, in giving the whole of his property to his eldest son, recognised the claims, by 
Hindoo law, of the younger sons and the widows to maintenance, and made specific provisions with 
regard to the younger sons (giving them the profits of particular villages), but made no specific arrange- 
ment for the widows (merely requiring that they should be maintained and treated with proper respect) ; 
Held that the will did not create a right which was a specific “ charge on the inheritance of any estate ” 
within the meaning of those words in cl. 13 s. 1 Act XIV of 1859. 

By Common Law the right to maintenance is one accruing from time to time according to the 
wants and exigencies of the widow ; and a Statute of Limitation might do much harm if it should force 
widows to claim their strict rights and commence litigation which, but for the purpose of keeping alive 
their claim, would not be necessaiy or desirable. 

Where a will makes no condition that, to entitle a widow to maintenance, she should reside under 
the same roof and in joint family with the son, she is left in this respect in the ordinary position of a 
Hindoo widow, according to which separation from the ancestral home would not generally disentitle 
her to maintenance suitable to her rank and condition. 

When an appellant comes to complain of the judgment of a Court upon a point which does not 
appear upon its judgment, it would be proper, and at least convenient, that some explanation should 
be given why the point does not so appear. 

Mr. Benjamin , Q.C., and Mr. P. Myburgh for Appellant. 

No one for Respondent. 

Sir Montague Smith gave judgment as follows ; — 

This was a suit brought by Ramabai, the widow of Ramchandra Pant, against 
Narayanrao Ramchandra Pant, his eldest son, to recover arrears of maintenance. 
The claim states : “ The liability to maintain me according to the dignity of my 
family rests, under the Hindoo law, with the defendant” Ramchandra Pant was 
subadar in the service of the Maharajah, the ex-Peishwa. He died on the 22nd 
July 1855, leaving two wives, and children by each. The defendant was the 
step-son of the widow Ramabai, the plaintiff. A great deal of litigation has taken 
place in this family, owing to disputes which arose immediately after Ramchandra 
Pant's death. He left a will which was disputed by Ms younger sons, and an 
action was brought, which ultimately came upon appeal to Her Majesty in Council. 
After considerable discussion of the evidence which had been given at.great length, 
the will was established. Another suit was brought by the widows to recover 
some jewels wMeh they alleged to be their property under the will of the testator. 
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* i ■ i run ,, r ;/i nW q failed it "beino 1 decided that the jewels to which they might 
“ nder the will were in their own possession. This antecedent litigation 

<foes not materially affect the question arising in the present suit, except so far as 
« i ji ofofo'rvf 'hncsHlitv in the family, and accounts for the withholding by 

plaintiff was entitled. The present 

Wi ‘ S b p r S h new to ttS mLenance is barred by limitation; tbe 

other point is that the maintenance is payable under the will of Ramchandia 
Pant and that it is a condition precedent to the right to obtain it that the wido 
should hve nnder the same roof iu joint family with the defendant Those are 
the two principal points which have been raised. A third point is that there has 
heen no demand and refusal of the maintenance. . , . , . 

The case has been tried in the Courts below upon several issues which it is 
not necessary to mention in detail, inasmuch as the three points just indicated 
are those which alone are relied upon at the Bar. The result of the suit m the 
Courts in India was that the Subordinate Judge awarded a sum of Bs. 800 per 
mensem to the plaintiff for maintenance, and gave her arrears for six years 
amounting to Rs. 21,000. The High Court reduced the monthly allowance to 
Rs. 200, and proportionately reduced the amount of arrears, giving the sum of 

KS ' ^comprehend the argument* on the points which alone remain for decision 
it is necessary to refer to the will of Ramchandra Pant. It is stated m the report 
of the appeal to Her Majesty in the 9th Moore’s Indian ofi t 

Benjamin read the will from this report. It is 

according to the English translation as made m the Zillah Court, was to declare 
that the testator was seventy-five years of age, that his eldest son ha 
and one daughter, and that his younger sons were child lew. » then 
to express his hopes that his wives and his sons would all live amieabJj to^etne 
and that all would look upon and consider his eldest son as the head of hisfami y 
after his death. He then bequeathed the whole of his property, real and personal, 
his eldest son directing him to provide for both his wives and to pay them 
proper respect, and to provide also for his younger brothers and for the testator s 
dependents^ 0 and he declared that he had made these provisions with a view to 
Sent dissensions in the family, and to enable them to live m peace and harmony 
after his decease. If, however, the younger sons should not feel disposed to abide 
hv these directions and should insist on a separation from the family, then the 
eldest son was to receive the rents of two villages mentioned m the will, aedpay 
over the proceeds to his younger brothers as such proceeds were from tame to ,taoa 
received, and he was further to pay to each the sum of Rs. 25 000. The testator 
then gave Rs. 13,000 for the benefit of his granddaughter the daughter of the 
appellant, on her marriage, and allotted Rs. 40,000 for what he ca Is the customary 
outlay in the first year after his death, including religious pilgrimages. The 
words of the will relating to the points in issue, according to one of the trans- 
itions in the present Record, to which attention was called by the learned Counsel 
' . dpiing the argument, were: “Nana, the eldest son, shall provide foi both the 
' x '~' treating them with great respect; and he shall regard each of his two 

: er brothers as a son, providing for them, and my old servants, in a manner 

eg' their several conditions in life. ’ . , . , , « 

" e testator’s property appears to have been self-acquired, and consisted ot 
Li ges and large sums of money in Government paper, and other personal 
' I he refers in his will to an expected pension from the East India 
m&s .been conceded at the Bar that whatever was given by the 
A in, his lifetiipe was not given in lieu pf maintenance ; in fact* 
v ' ‘k^wifre; fOme jewels,no .doubt of considerable value- , 

that jf * the plainfiff fe entitled do succeed. 
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the amount awarded by the High Court is excessive. The only questions are those 
which have been already mentioned. 

The first question arises upon the Statute of Limitations, and it is contended 
that this action is barred altogether, both for the maintenance and the arrears, by 
sub-section 13 of the 1st Section of Act No. XIV of 1859, which is in these terms : 

“ To suits to enforce the right to share in any property, moveable or immoveable, 
on the ground that it is joint family property ; and to suits for the recovery of 
maintenance, where the right to receive such maintenance is a charge on the 
inheritance of any estate; the period of twelve years from the death of the persons 
from whom the property, alleged to be joint, is said to have descended, or on whose 
estate the maintenance is alleged to have been a charge.” It was contended that 
under the will of the testator the maintenance is made by the will a charge upon 
the estate. The effect of the will is, no doubt, to give the whole property of the 
deceased to the eldest son, mainly because he appears to have had more confidence 
in his eldest son than in the younger ones. But whilst giving the estate to the 
eldest son he recognises the claims by Hindoo law of the younger brothers and 
the widows to maintenance. He makes specific provisions with regard to the 
younger brothers, giving them the profits of particular villages, but he makes no 
specific arrangement for the widows. He merely requires that they should be 
maintained and treated with proper respect. He creates no charge on any specific 
portion of his property, but imposes an obligation upon the defendant to make 
allowances for the support of the widows of a kind analogous to the maintenance 
to which widows by Hindoo common law are entitled, supposing probably that 
by his will he might have interfered with that law. It is to be observed that in 
the former suit brought by the widows they claimed under the will and to take 
the benefit of it. 

Assuming this to he the proper construction of the will, their Lordships think 
that the Subordinate Judge was right in his conclusion that it did not create a 
right which was a specific “ charge on the inheritance of any estate 55 within the 
meaning of those words in the 13th sub-section of the Statute. 

The language of the Act is not very clear; and by two subsequent Statutes 
of Limitation the events from which the time of limitation is to run in the case of 
maintenance are wholly different. By common law the right to maintenance is 
one accruing from time to time according to the wants and exigencies of the widow; 
and a Statute of Limitation might do much harm if it should force widows to claim 
their strict rights, and commence litigation which, but for the purpose of keeping 
alive their claim, would not be necessary or desirable. 

The only authority cited by the Subordinate Judge is the case of Timmappa 
Bhat v. Parmeshriamma , in the 5th Bombay Law Reports, 130, which sustains his 
judgment, though the facts are not altogether the same as the facts of the case 
now under appeal. No decision was cited at the Bar opposed to the construction 
which the Subordinate Judge has put upon the Act. 

Their Lordships have observed with some surprise that no mention of this 
point, which is undoubtedly one of some importance, was made in the judgment 
of the High Court, and they think that when an appellant comes to complain of 
the judgment of a Court upon a point which does not appear upon their judgment, 
it would be proper, and at least convenient, that some explanation should be given 
why the point does not so appear. It may be that this point was disposed of in 
the course of the argument. In the absence of explanation the High Court must 
be taken to have agreed with the Subordinate Judge. 

The second point made was that the plaintiff has disentitled herself to main- 
tenance by separating from the son and living apart from him. It is argued that 
it was made a condition of the will, to entitle her tp maintenance, that she should 
reside under the same roof and in joint family with him. Their Lordships, how- 
ever, think that no such condition is to be found in the will, and that she was to 
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"be left in this respect in the ordinary position of a Hindoo widow, in which case 
separation from the ancestral house would not generally disentitle her to main- 
tenance suitable to her rank and condition. 

It was then said that no action could be maintained because a demand and 
refusal had not been proved. There is no evidence that a specific demand was 
made for the maintenance, but the Subordinate Judge has found, and the High 
Court have not disagreed with him, that the maintenance was refused; and taking 
all the circumstances of this family into consideration, their Lordships do not doubt 
that there was a withholding of this maintenance by the son under circumstances 
which would amount to a refusal of it. 

These observations dispose of all the points which have been raised at the 
Bar, and their Lordships think that this appeal fails, and they will humbly advise 
Her Majesty to affirm the decree of the Court below. 


The 18th March 1879. 

* Present : 

Sir James W. Col vile, Sir Montague E. Smith, and Sir Robert P. Collier. 

Act VIII of 1859 s. 32 — Rejection of Plaint — Cause of Action — Devaraja Swamis 
Pagoda — Adhyapaka Mirass ( Income of). 

On Appeal from the High Court at Madras. 

Tiru Krishnama Chariar and others 
versus 

Krishnasawmi Tata Chariar and others. 


Ia this case the High Court approved of the rejection of the plaint under s, 32 Act VIII of IS 59 as 
disclosing no cause of action either in the allegations respecting the “ mirass of reciting prayers,” and 
the exclusive right of recital in a stated form and order which the plaintiffs asked the Court to establish 
and, to protect from infringement by the defendants; or in the allegation as to withholding payment of 
certain specified sums described as tC the value of the incomes mentioned in Schedules B and C.” The 
Privy Council took a different view of the plaint and the schedules, and reversed the judgment of the 
High Oouxt, considering that the schedules were more than a mere list of cakes and offerings, to which 
a money value was assigned, and that they disclosed a claim, whether well or ill-founded, as of right to 
certain dues for services performed. 


Mr. Mayne for Appellants. 

No one for Respondents. 

Sir Robin Collier gave judgment as follows : — 

This is an appeal from a judgment of the High Court of Judicature at 
Madras rejecting a plaint under the 32nd Section of the Code of Civil Procedure 
as containing no cause of action, a proceeding equivalent to what in this country 
wquld be called judgment on demurrer. The only question before their Lordships 
M yrhether or not the plaint discloses any cause of action. Of course we have 
, to do with the question, whether the cause of action, if any is stated, be 

1 [founded, or what may be the merits of the ease, The declaration is by a 
~~ ~ umber of persons belonging to the Temkalai sect, against other persons 
Ig’tO the Vadakalai sect. The substance of the plaint, which undoubtedly 
'ear, may be thus stated : It begins by declaring that the plaintiffs 
|usive right to the Adhyapaka mirass of reciting certain religious 
in a certain pagoda and its dependencies, and deny the 
A^ jtecite them. Then comes an allegation .which appesaru . 
ihW ifrabmins of the plaintiffs' Tenkalai 
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been for a long time past and up to this day discharging all the duties appertain- 
ing to the said Adhyapaka mirass right, and enjoying the incomes of the 
Adhyapakam, save those mentioned in Schedules B and C. M The plaint goes 
on to allege that the defendants, holding the office of Dharmakarta of the 
pagoda, in combination with other persons in rivalry with the plaintiffs, 
recited the Yadakalai invocations, chants, and other religious prayers, the 
exclusive right to recite which was incident to the plaintiffs' Adhyapaka 
mirass; that thereupon a complaint was preferred to the Magistrate and a 
report made, and for a time the defendants ceased to recite the chant and 
prayers in question, but that they again wrongfully recited them, and injured the 
exclusive right of the plaintiffs and others to recite them; but there is no allega- 
tion that the plaintiffs did not themselves perform or were prevented from 
performing these rights. On the contrary, the allegation is that they did perform 
them. Section 6 goes on to say, “ The defendants having withheld the payment 
to the plaintiffs, of some of the several incomes of the Adhyapaka Mirass due to 
the plaintiffs in the said Devaraja Swamis Pagoda, as well as in all the Sannidhis 
attached to it, the plaintiffs instituted suit JSTo. 66 of 1865, on the file of the 
District MoonsifF s Court of Conjeveram, against the defendants, and this litigation 
went up as far as the High Court, and continued until March 1873, when a 
decision was passed in favor of the plaintiffs* 37 The plaint further alleges (and 
this is the present cause of action), “ The defendants have withheld the payment 
to the plaintiffs and the others of the Tenkalai sect of the amount of income 
mentioned in Schedule C for the six years from the date of the said suit 
No. 66 up to this day, to which the plaintiff's and the others of the Tenkalai 
sect are entitled, as also of the incomes which are mentioned in Schedule B, and 
which were being enjoyed by the plaintiffs and the others of the Tenkalai sect 
from the date of the said suit No. 66 until the final decree was passed by the 
High Court, save such as are now being enjoyed. They have also withheld from 
the plaintiffs, and the others of the Tenkalai sect, the honors mentioned in 
Schedule A from April 1873.” There follows a prayer that the Court will pass 
a decree directing the defendants and others to abstain from reciting, and esta- 
blishing the exclusive right of the plaintiff's, and also seeking to recover the value 
of various items stated in the schedules. Schedule C, which is to be found at the 
end of the schedule attached to the plaint, is in these terms : “ Amount due for 
six years from October 1870 up to the current month at the annual rate of 
Rs. 57. 5. 9, as mentioned in the decree in the original suit No. 66 of 1865 on the 
file of the District MoonsifFs Court of Conjeveram, Rs. 344. 2. 6.” On reference to 
the Record, . this suit appears to have been brought by substantially the same 
plaintiffs (with some changes) against substantially the same defendants. The 
MoonsifF, before whom the case was originally tried, affirmed the .claim of the 
plaintiffs to the Adhyapakam mirass, and decreed that the sum of Rs. 57. 5. 9., as 
wages for the duty performed, should he paid to them by the defendants, these 
“ wages ” being in fact the money value placed by the Court on certain payments 
in kind chiefly in the shape of food. 

On appeal this decision of the Moonsiff was reversed by the District Judge, 
being the first Court of Appeal, on the ground that no suit would lie in respect of 
the matter complained of. His decision was reversed by the High Court of 
Madras, who remanded the case, observing, “ The claim is for a specific pecuniary 
benefit to which plaintiffs declare themselves entitled on condition of recit ing 
certain hymns. There can exist no doubt that the right to such benefits is a 
question which the Courts are bound to entertain, and cannot cease to be such a 
question because claimed on account of some service connected with religion. If to 
determine the right to such a pecuniary benefit it becomes necessary to deter min e 
incidentally the right to perform certain religious services, we know of no princi- 
ple which would exonerate the Court from considering and deciding the point.” 
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In pursuance of this judgment, which appears to their Lordships to be perfectly 
correct, the cause was again tried by the Court of first appeal which somewhat 
increased the amount that the Moonsiff had given. The High Court upon further 
appeal affirmed the judgment of the Moonsiff, re-establishing the amount by way of 
annual payment at Rs. 57. 5. 9. It therefore appears that the plaintiffs in the 
present suit, having recovered in the former suit up to the date of the commence- 
ment of that suit the sum of Rs. 57 for certain services performed, are now seek- 
ing to recover the amount of wages that have accrued due to them for six years 
since the date of that suit at the same annual amount in respect of the same 
services which they allege themselves to have continued to perform, their perfor- 
mance not having been prevented, although possibly to a certain extent inter- 
fered with by the defendants. So much with respect to Schedule 0. 

Schedule B relates to another class of payments, as they are described in the 
schedule, in kind ; that is, in the shape of rice and other food which are described 
as due to the plaintiffs. The first item in the schedule is to this effect : “ One 
Poli (circular cake made of wheat, flour, Bengal grain, sugar, and ghee) due to 
Adhyapakam at the close of the Tiruppavai ” Most of the other items are of the 
same character. Their Lordships do not understand these articles as consisting 
of mere presents made by the devout, but as certain payments in kind of the same 
nature as those comprised in Schedule C, which are now claimed by the plaintiffs 
from the Dharmakartas of the temple, which the defendants are, in respect of 
services performed. At the close, however, of this schedule their Lordships 
observe a statement of an approximate sum claimed for presents made annually 
to the Adhvapakas by the adjoining villagers for the Tenkalai people. It may 
be that no action will lie for the recovery of this last item, or in respect of the 
honors mentioned in Schedule A, and alleged to have been withheld from the 
plaintiffs ; but that circumstance would not justify the rejection of the whole 
plaint, if it discloses a good cause of action in respect of Schedule G and the 
greater part of Schedule B. 

The judgment of the High Court, now appealed against, which rejects this 
plaint, is in these terms: “We think the plaint was properly rejected under the 
32nd Section of the Code of Civil Procedure. The allegations respecting the 
1 Mirass of reciting prayers/ and the exclusive right of recital in a stated form 
and order which the plaintiffs ask the Court to establish and to protect from 
infringement by the defendants, do not disclose a cause of action ; nor in our 
judgment does that portion of the plaint which alleges the withholding payment 
of certain specified sums which are described as c the value of the incomes 
mentioned in Schedules B and 0/ A reference to the Schedules discloses nothing 


more than a list of cakes and offerings to which a money value is assigned. 
Reading the plaint and schedules together they express no more than this, that 
presents and offerings usually given have been withheld. If, as now alleged, the 
plaintiffs intended to claim emoluments or legal dues of right receivable by them 
for services rendered, it is sufficient to say they have failed to do this.” 

: Their Lordships are unable to concur in this judgment. For the reasons 
Which have been stated they take a different view of the plaint and of the 

■ •red to. It appears to them that the schedules 

cakes and offerings to which a money value is 
aim, whether well founded or ill founded, as of 
? performed : Schedule 0 to an annual payment 
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attention has been called* They are therefore of opinion that the judgment 
should be reversed, and the case remanded for the purpose of trial, and that the 
appellant is entitled to the costs of this appeal ; and they will humbly advise 
Her Majesty to this effect. 


The 20th March 1879. 

Present : 

Sir James W. Colvile, Sir Montague E. Smith, and Sir Robert P. Collier. 

Malgoozaree Rights — Settlement — Trust — Adverse Possession — Practice 
(Special Appeal) — Jurisdiction . 

On Appeal from the Court of the Judicial Commissioner , 

Central Provinces, 

Asad Ali Beg and others 
versus 

Zaffer Ali Beg and others. 

Where, on the death of a malgoozar, his widow and principal heiress according to the Mahomedan 
law was admitted to a settlement of the villages held by him in malgoozaree, and continued in possession 
for 19 years, when a regular settlement took place with her upon the ground that her long possession 
was adverse to the rights of the co-heirs : Held that the widow could not be fixed with a trust for the 
whole family, except upon satisfactory evidence that she consented to the acceptance of that trust and 
to take the estate upon it, whereas there was no evidence of anything like an admitted or implied trust. 

If, however, it had been clearly made out that she held under a trust, an enlargement, whatever it 
may have been, of her proprietary interest in the villages upon that regular settlement, would not have 
made her less a trustee, and she would have taken whatever additional interest she thus acquired 
subject to the original trust, 

A Judge cannot be said to act strictly within his power upon a special appeal, if his judgment 
proceeds upon inferences drawn from the evidence, which are contrary to the inferences drawn by the 
two Courts below, and so far involves a review of their decision upon matters of fact. 

Mr, Leith , Q.C., and Mr, Boyne for Appellants. 

This is an appeal from an order or decree of the Judicial Commissioner of 
the Central Provinces of India, dated the 18th July 1876, which reversed the 
decrees of two Lower Courts. The facts are few and simple. It appears that in 
the year 1844 one Shere Ali Beg was killed by a tiger. He was the malgoozar 
of a considerable number of villages, of which those in dispute may be taken to 
be the residue. Upon his death the question who was entitled to succeed him as 
malgoozar of those villages arose; and after proceedings, to which it will be 
necessary again to refer, it was held that Hassan Beebee, his widow, was the sole 
person entitled to do so. A kubooleut was executed by her, she was put into 
possession and enjoyment of the malgoozaree right, whatever that at that period 
and in those provinces may have imported, and the decision of the Deputy Com- 
missioner to the above effect was affirmed by Colonel Sleeman, then the Chief 
Commissioner. At the time of Shere Alls death, the state of his family was such 
that if his estate had been administered according to the strict terms of Mahomedan 
law, his widow, being childless, would have been entitled to one-fourth, and the 
other three-fourths would have been equally divided between four half-brothers, 
Hyder Ali Beg, ZaiFer Ali Beg, Ashruff Ali Beg, and Mahomed Ali Beg, all of 
whom, upon the evidence, may be taken to have survived him. The widow con* 
' tinned in the enjoyment of the rights given to her in the villages by the'settlement 
of November 1844 up to the time of the regular settlement, which took place in 
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1863. On that occasion no other person made claim to the settlement of the- 
property. The Settlement Officer, in his order of the 4th September 1863, says, 
<f Hassan Bebee has now held for 19 years, and none has brought any claim in 
the interval against her, so that her present claim to the village rests on her 
possession for so long. She has no right as heir of Shere Ali Beg, for under 
Mahomedan law the estate ought to have gone to the cousins, etc., and the widow 
without sons has no right at all. But no relation has now put in a claim, and 
although it is discreditable to her that she should refuse to do anything for these 
adopted sons, yet by law they had no claim on her.” And the order concludes 
with the words, “ I bestow the proprietary rights on Hassan Beebee. She holds 
27 other villages in Pergnnnah Seoni.” His statement of the Mahomedan law of 
succession is incorrect ; but he obviously made the settlement upon the ground 
of her possessory title of 19 years, treating her possession during that time as 
adverse to the heirs of Shere Ali, whoever they might be. Hassan Beebee, on 
the 22nd November 1869, made a deed of gift in favor of the appellants on this 
Record of the ten villages claimed in this suit, having about the same time" sold 
another village to certain parties who are not before the Court, and made a wuqf 
or religious endowment of another. She died on the 8th December 1870. On 
the 26th August 1874 the present suit was commenced, the plaintiffs being Zaffer 
Ali Beg, the surviving half-brother of Shere Ali Beg, the representatives of two 
of his deceased half-brothers, and a* stranger who had purchased an interest in the 
suit. There seems however to be no representative on the Record of the fourth 
half-brother Mahomed Ali. The title of the plaintiff is thus stated in the plaint : 
* c Whereas the plaintiff, as half-brother, and Shujait Beg and another, as nephews 
of Shere Ali Beg, are heirs entitled to the property left by the deceased” (meaning 
Shere Ali). They are, therefore, suing upon a title which, if a good one, accrued 
to them originally, or to those whom they represent, upon the death of Shere Ali 
Beg. It is unnecessary to go through the voluminous proceedings which have 
been had in the cause before the different Commissioners and the Deputy Com- 
missioners in detail. The sole issue with which their Lordships deem it necessary 
to deal is, whether the suit was barred by the Statute of Limitations ; and as 
incidental to that question, whether the long possession of Hassan Beebee, the 
widow, was or was not adverse to the present claimants. The two Lower Courts 
have both found that it was adverse, a finding sufficient to dispose of the suit; 
but they have also tried other issues with which their Lordships do not propose 
to deal., as to the validity under Mahomedan law of the title of the defendants 
under the deed of gift. Their Lordships must express their regret that it was 
thought right by the Commissioner to remand the case on one occasion for the 
trial of those issues, which, if he was right in his view of the nature of the pos- 
session by the widow, were immaterial. 


The case was finally taken by way of special appeal to the Judicial Com- 
missioner, who by the order under appeal reversed the decisions of the Lower 
Courts, and made a decree in favor of the plaintiff. The grounds upon which he 
proceeded are stated in his judgment at pages 81 and 82 of the Record, and are to 
the following effect. After stating that immediately after the death of Shere Ali 
. there was a discussion as to the succession, he goes on to lay down the following 
propositions : “ That the half-brothers, cousins, and nephews having been depend- 
Shore Ali Beg's bounty, the drift of their opinion was towards the propriety 
; their rights of inheritance in favor of Shere All’s widow. That while 

on this head obtained only after some dissent was overcome, 
1 a g 3reemeri t went no further than a temporary waiver in favor of the 

j. ' That Shere Ali Best's widow, Hassan' Beebee. understood this. 


- That Shere Ali Beg’s widow, Hassan' Beebee, understood this, 
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the heirs. That there was no such renunciation of right of heirship as gave the 
widow Hassan Beebee the right to treat the property, while those of Shere Alts 
heirs, by whose consent she held, lived, as absolutely as her own. That therefore 
Hassan Beebee J s possession of the villages claimed, so far as they were the heritage 
of heirs of Shere Ali Beg other than herself, cannot be regarded otherwise than as 
permissive under those other heirs ; and that a finding of adverse possession on 
the part of Hassan Beebee as*against the plaintiff is specially unjustifiable, seeing 
that Zaffer Ali Beg, plaintiff No. 1, was a minor in 1844 ; that Hyder Ali Beg, 
father of plaintiff No. 8, was in 1844 clear for the inheritance following the usual 
course, and gave in his adhesion to the arrangement ultimately agreed to only 
after pressure ; and that Ashrof Ali Beg, the father of plaintiff No. 2 , distinctly 
reserved his right of heirship as enforceable after Hassan Beebee’s death.” 

It is not very easy to put into definite terms what the Judicial Commissioner 
considered the legal effect of the supposed arrangement of 1844 upon which he 
proceeds. He may mean that the arrangement was either that the heirs according 
to Mahomedan law then waived their rights only to the extent of giving the 
widow a life estate, reserving their power to assert those rights immediately after 
her death, or that they agreed to substitute her as malgoozar upon certain trusts 
for the whole family, and with an obligation to maintain either the residuary 
heirs only, or them and others. 

Two distinct points are raised by this appeal as to the propriety of the course 
of proceeding and of the decree passed by the Judicial Commissioner. It is said 
that he had no jurisdiction to make, on special appeal, a decree which involves, 
more or less, the finding of matters of fact ; and it is also said that the decree, if 
he had power to make it, was erroneous. Their Lordships certainly feel that it 
would be, difficult to affirm that what he did came strictly within his powers upon 
a special appeal, because his judgment proceeds upon inferences drawn from the 
evidence which are contrary to the inferences that had been drawn by the two 
Courts below, and so far involves a review of their decision upon matters of fact. 
They do not however propose to rest their decision upon this point of form, 
because they have come to the conclusion that the judgment is erroneous, and 
proceeds upon grounds that are not supported by the evidence in the cause. 

The widow could not be fixed with a trust except upon satisfactory evidence 
that she consented to the acceptance of that trust, and to take the estate upon it. 
But what is the real effect of the proceedings upon which the Judicial Commis- 
sioner relies ? It appears that upon the death of Shere Ali there were not only 
the half-brothers who would be co-heirs with the widow according to the strict 
Mahomedan law, but that he and his wife had during his lifetime adopted two 
sons, so far as a Mahomedan is capable of adopting a son ; that they took a relative 
of each, whom they brought up in their house, and called their adopted sons. It 
also appears that besides his half-brothers, Shere Ali had sundry cousins, one of 
whom, Shah Ali, had been allowed to take a considerable part in the management 
of the villages. When, upon Shere All’s death, the question arose who was to be 
the new malgoozar, there seems to have been a general examination before the 
Deputy Commissioner of the people constituting what may be called this clan. 
The adopted son, who was of age, was examined ; the brothers were all examined ; 
two of the cousins, Shah Ali and his brother, were examined, and the widow 
herself was examined. She seems to have distinctly claimed the right to engage 
for the villages on her own account, and in her own name. She makes no sug- 
gestion of a trust. The brothers seem all to have finally given up their claims, 
and agreed that the new engagement should be made with her, but some of them 
express a desire that she should allow them maintenance. They treat themselves, 
not as co-heirs having a distinct right as such, but as more or less dependents of 
Shere Ali who would have a claim to be maintained by her. No doubt Hyder 
Ali, one of the brothers (and upon him the Judicial Commissioner mainly relies), 
•r' • 40 
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on liis first examination proposed that there should he a division of the villages ; 
but he did not even then put forward the right of the co-heirs, according to the 
Mahomedan law, to have their shares in villages allotted to them. On the contrary, 
the division which he suggested as proper to be made was that the village of 
Somalwara should be settled with Asad Beg, one of the adopter so is ; that another 
village should be settled with the other adopted son; that other villages should 
be apportioned among various parties, including Imfiself and his co-heirs, but also 
including a nephew, Zadar Saheb, who did not possess the character of an heir ; 
and that Shah Ali Beg, the cousin, should he malik, “ as the most prudent man of 
us all.” He added, “ Shah Ali Beg as well as we all should he guided by or be 
dependent on the late Shere Ali Beg’s widow.” And he ended that examination 
by saying, “His widow is the malik; she can act as she likes.” tie afterwards 
retired from that contention, and consented that the settlement should be made 
with the widow. The person who really contested the right of the widow to 
take the settlement in her own name, and with the full powers of malgoozar, was 
Shall Ali Beg, who had no right of inheritance, in the strict sense of the term, in 
the estate. The result of the whole proceeding was that two roobocarries were 
passed by the then Settlement Officer, Captain Spence. In the first of them, after 
stating all the different contentions and suggestions that had been put forward 
by the different members of the plan, he says : “ Separate proceedings have been 
instituted in regard to these claims, and final orders have issued thereon, after a 
full enquiry and attestation of the disputed property ; and a.s nobody, save Hassan 
Beebee, the widow and principal heiress of Shore Ali Beg, deceased, would appear 
to possess the least title to inherit the property left by him, I am of opinion that 
the settlement should in fairness he made with her. It is hereby ordered, there- 
fore, that the name of Shere Ali Beg he struck off the pottah (lease) and that of 
Hassan Beebee be substituted for the same ; that the usual ikraraaraa or agreement 
he taken, and the dakhil, kharij per wanna, or order, issue to the tehseelclar of Seone.” 
She then executed a kubooleut and she was put in possession. In the other 
roobocarry to which he refers, and which seems to have been made on the petition 
of Shah Ali Beg, he expressly said: " Under the circumstances it is ordered that 
the claims put forward by ail the claimants be thrown out, and that the settle- 
ment of the villages held in malgoozari by the late Shere Ali Beg be made with 
his widow Hassan Beebee.” These two roobocarries were sent to the Chief Com- 


missioner and were sanctioned and approved of by him on tiie 24th January 1845. 
It seems to their Lordships impossible to hold, whether the decision of the Com- 
missioner was or was nob just or right or according to law, that the effect of these 
proceedings was not to put the widow, rejecting all the other claims, into possession 
of all the rights in the villages which had been possessed by her deceased husband. 
All that subsequently takes place supports that view of the case. There is not 
the slightest evidence that she ever did maintain her husband’s relations, or that 
they ever claimed as of right to be maintained by her. If she had subjected 
herself to the supposed obligation, she would have been bound to maintain, among 
others, the adopted sons. But there is direct evidence that on one occasion, not- 


withstanding the strong remonstrance of the Government officer, she took upon 
herself to turn them out of the house, and that she then claimed (and apparently 
' ■' successfully claimed) the right to deal with the property as she chose. Then 

S the regular settlement of 18(13, in which, as has been already shown, the 
inent Officer held her entitled to a declaration of her proprietary rights 
ground that for 19 years she had had possession of the estate. 
g^|||Mps so far agree with, the Judicial Commissioner that if it had been 
previous proceedings that she held under a trust either 
for plaintiffs ^ or for others, an enlargement, whatever it may have 

. interest in the villages upon that 'regular 'Settlefoept 

. • , a trustee, and that : she • would have tafeefo m|atever \ 
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additional interest she thus acquired subject to the original trust. But they find 
nothing like an admitted or implied trust, and if anything like a trust could have 
been inferred from these proceedings it would have been one for a class including 
the adopted sons as well a>s for those persons who are now suing upon their 
original right as heirs under the Mahomedan law. Of an agreement whereby she 
was to take only a life interest in the villages, their Lordships can find no evidence. 

It seems therefore to tlieir Lordships that they must humbly advise Her 
Majesty to allow this appeal, to reverse the decision of the Judicial Commissioner, 
and in lieu thereof to order that the decisions of the Lower Courts be affirmed, 
and the special appeal to the Judicial Commissioner against them be dismissed 
with costs. The appellants here must also have their costs of this appeal. 


The 21st March 1879. 

Present : 

Sir James W. Col vile, Sir Montague E. Smith, and Sir Robert P. Collier. 

Jurisdiction — Immoveable Property situate inllifferent High Courts — Power ta 
Transfer Suit — Application to Sue in forma pauperis — Subsequent Payment 
of Stamp Fees — Rejection of Plaint — Limitation — Act Till of 1859 8. IS 
— Act IX of 1871 a. 4. 

On Appeal from the High Court at Allahabad , 

Skinner 

versus 

Orde. 

Their Lordships suggested the addition in Act VIII of 1859 s. 13, which authorized the High Court 
of the district in which a suit for immoveable property situate in the jurisdiction of different High 
Courts is brought, to allow the suit to be proceeded with in the district of another High Court, of an 
express power to the former High Court to transfer the suit to the other Court in the position in which it 
then stood, — e.g., as in this case, with the finding that plaintiff was a pauper. 

A petition to sue m forma pauperis contains in itself all the particulars that Act VIII of 1859 
requires in a plaint, and plus these a prayer that the plaintiff may he allowed to sue in forma pauperis. 

In this case the plaintiff, after filing a petition to sue in forma pauperis , and pending an enquiry 
into his pauperism which was delayed by various orders of the Court, raised a loan and paid into Court 
the amount of stamp fees chargeable under the Court Fees Act, whereby he gave up so much of the 
prayer of his petition as asked to be allowed to sue as a pauper. Held, that there was nothing in 
Act VIII requiring the rejection of the plaint under such circumstances, or preventing- the petition from 
being considered as a plaint from the date that it was filed, according to the explanation in s. I of the- 
Limitation Act IX of 1871. 

Mr. Mayne and Mr. C. W. Arathoon for Appellant. 

Mr. Leith , Q,G. , and Mr. Doyne for Respondent. 

Sir Montague Smith gave judgment as follows : — 

The decision of this appeal is attended with considerable difficulty, since it 
presents a case which is not provided for by the Code- of Civil Procedure. It 
becomes of importance to the parties, because the decision of the point of practice 
determines the question whether or no the Statute of Limitations is a bar to the 
claim of the plaintiff The original petition was filed in the Court of the Subor- 
dinate Judge of Meerut on the 20 th February 1873. The claim of the plaintiff 
was to a share of the property devised by the will of the late Colonel Skinner. 
His claim arose upon the death of his father. Major Skinner, which occurred on 
the 27th April 1861. . The petition set out all the particulars required "in a* plaint, 
and prayed that the plaintiff might be allowed to sue in formd pauperis. The 
i claim embraced landed property which was situate partly within the jurisdiction 
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nf the Hio-h Court of the North-Western Provinces and partly within the juris- 
1 on ohhe ffigh Court of the Punjauh. The Judge of Meerut apparent y of his 
own motion, rejected the petition, on the ground that the question of the plamtifis 
pauperism could be more conveniently tried m the Punjauh. rhe plaint, ff them 
Lon filed it in the Court of the Deputy Commissioner of Delhi, and on the 
14th April 1873 an order was made by that _Cou£t, after examining witnesses, 
admitting the plaintiffs suit in formd pauperis. Before proceeding further with 
the suit the Deputv Commissioner applied to the High Court of the i unjaub for 
authority^ to Seed under Clause 13 ‘of the Code of Civil Procedure. That Clause 
enacts: “If the districts within the limits of which the property « situate aie 
subject to different Sudder Courts, the application shall be submitted to the 
Sudder Court to which the district m which the suit is brought is subject, anc 
Sudder Court to which such application is made may, with the coneuuence of 
the Sudder Court to which the other district is subject, give authority to proceed 
with the same.” On the 29th May 1873, the High Court of the Punjaub, pie- 
sumably not without having consulted the High Court of Allahabad, directed t ia 
“the plaint should be returned to the plaintiff, with instructions that he should 
present it to some Court in the North-Western Provinces Accordingly the 
plaintiff took the proceedings back to the Court of Meerut from which ho had 
been originally driven, and on the 19th July 1873 an order of the Suboid n „ 
Judge of Meerut was made: “ That the case bo brought on the file, and numbered. 
Their Lordships think it must be assumed that this order was complied with, and 
that the plaint was brought upon the file, and was numbered. 

The first question which arises is, whether the finding of the Deputy Com- 
missioner of Delhi that the plaintiff was a pauper can be imported into the suit 
when it found its way upon the file of the Court at Meerut and that depem s 
npon the construction to be given to Clauses 11, 12, and lo of t in Coc e o ' 
Procedure. Undoubtedly, when a suit is in the position mwmeh the present suit, 
stood in the Court at Delhi, it would be convenient and proper when an appli- 
cation had been made by the Judge of the Delhi Court to the High Court of the 
Punjauh, and that Court is required, before it acts, to consult the Ju.iges ot the 
High Court in the jurisdiction to which the plamt is to go, that those tw o Courts 
having consulted together should have power to direct that the cause should be 
transferred in its then state to the Court to winch they think it light and 
expedient that it should go. But the legislation stops short of enacting that it 
should he so transferred. What it enacts is that the Judge shall apply to the 
High Court to which he is subject for authority to proceed, and the Court to 
which such application is made may, with the concurrence of the other tiign 
Court, give authority to proceed. There is no express power to transfer, . eu 
Lordships having come to the conclusion to decide the case m tavor ot the 
appellant upon another ground, do not desire unnecessarily to express an opinion 
upon this first point. There being a grave doubt, at the least, whether the two 
Courts have power to make the transfer, they think it would be a proper addition 
, to be made to this clause, that this power should be conferred upon them. 

The other cpiestion which has been raised is as to the effect of tlie proceedings 
, ' dp.,, the Court of Meerut, and whether the judgment of the High Court afriimmg 
' j) the Subordinate Judge of Meerut is correct in holding that the suit is to 

{ ^p^nsidered as instituted when the plaintiff paid the amount of the stamps into 
' that the petition was converted into a plaint from that time only. 

ALiiliborder to explain the view their Lordships have taken of this pomt it will 
■ l ;; to ’refer to some of the proceedings. The order of the 19th July 18/3 
' ease, to be put on the file and numbered has been already adverted to. 
d ' } " defendants put in written statements objecting, that, the 
pbsition as a pauper in the Meerut Courts treating 
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lOtli November 1873, the Subordinate Judge of Meerut directed that the case 
could not be beard, and rejected the plaint. There was an appeal to the High 
Court from that decision, and on the 10th J uly 1874 the High Court held that 
the time of the abortive proceedings at Delhi should be deducted from the period 
of limitation, and <c remanded the suit” to the Subordinate Judge, directing him to 
proceed with it. That being so, proceedings were taken, by him with a view to an 
enquiry into the pauperism o/ the plaintiff. Issues were framed, and a day was 
fixed for the trial of those issues ; the day so fixed was the 27th November 1874, 
On that day the plaintiff presented a petition praying for leave to deposit the 
amount of the stamps, alleging that he had succeeded in negotiating a loan for a 
sum of money sufficient to cover the amount of the institution stamps. It appears 
that on the same day, having obtained the permission of the Subordinate J udge, 
the plaintiff 1 paid the proper stamps into Court. That having been done, the 
defendants raised two objections ; first, that the suit ought not to proceed, because 
the plaintiff had fraudulently applied to be made a pauper when he had property; 
and secondly, that the suit should be regarded as instituted on the day the Court 
fee was paid, which was beyond the period of limitation. The Subordinate 
Judge went into evidence on the first issue, and found that there had been 
no fraud on the part of the plaintiff* in tiling a petition to be allowed to sue 
as a pauper, and therefore it must now be taken that that petition was filed 
bond fide, and in good faith. On the other point the Judge held in effect 
that he saw no reason why, upon payment of the fee, the suit should not be 
deemed to be instituted on the day “ which the pauper admittance would have 
carried,” and added, “ The Court then would allow the case to proceed on its 
present basis, but at the same time would suggest to the defendant the advisability 
of appealing to the High Court to determine whether by the substitution of the 
institution fee the case is to be deemed a plaint and deemed to be filed on the day 
on which the application to sue in forma pauperis was originally submitted.” 
The Judge then directed that the application should be numbered and registered 
and be deemed the plaint in the suit, and that a day be fixed for the settlement of 
issues. This was the first opinion of the Subordinate Judge, but he appears 
afterwards to have resiled from it, and to have framed issues, two of them raising 
the questions which are now before their Lordships for decision ; first, “ Can an 
'application’ to be allowed to sue in formd pauperis be converted into a "suit’ 
as between parties at any subsequent date by filing the institution fee, and in the 
latter instance, from what date should the institution of suit be calculated ; ” the 
second, “ Is the suit barred by efflux of time.” Three other issues were settled as 
to the merits of the case, and the Judge, after settling these issues, examined 
witnesses. On the 6th July 1875 he gave judgment. Having referred to the 
dates of the application to sue in formd pauperis , and to some of the other dates 
of the proceedings, he says, “ The granting of the application then constitutes an 
essential ingredient to further progress, as an ordinary suit with the privilege of 
limitation counting from the day the petition to sue in forma pauperis was pre- 
sented, and not from the date when it was registered under s. 308. But it will be 
seen that prior to the application to sue in formd pauperis was granted, and 
whilst the question was still under enquiry and investigation, the plaintiff has 
converted the matter into a regular suit), the consequence of which is that he has 
by his own act given up the advantages or disadvantages (as the ease might be) of 
the position he may have become possessed of. By such act the pauper appli- 
cation died a natural death, and by the conversion the regular suit came into 
operation on its own individual and inherent basis from date of such conversion, 
and as a consequence, in computing limitation, the computation must be made 
from date of such conversion, which places the plaintiff out of Court.” No doubt, 
if the Judge is right, the plaintiff* would be barred by the Statute of ’Limitations, 
and the plaint would be properly rejected. There was an appeal from that 
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decision to the High Court, ■which affirmed it. The following passage of their 
judgment gives the view of the High Court on the question: “ But there is no 
provision in the law which allows the application presented under s. 299 of the 
Code to he deemed the plaint in the suit when such application has been in effect 
revoked and superseded by the payment of the fees chargeable under the Court 
Fees Act. In such a case we conceive that the date of the presentation of the 
plaint and institution of the suit must he taken to he the date of the payment of 
the fees/' The High Court does not decide that the plaint ought to be rejected 
altogether. It seems to consider that the petition should be retained as a plaint, 
but that it should be taken to be converted into a plaint only from the day when 
those fees were paid. 

Now a petition to sue in forma pauperis contains all that a plaint is required 
to do. By s. 300, “The petition shall contain the particulars required by s. 28 of 
this Act in regard to plaints, and shall have annexed to it a schedule of any 
moveable or immoveable property belonging to the petitioner with the estimated 
value thereof, and shall he subscribed and verified in- the manner hereinbefore 
prescribed for the subscription and verification of plaints/’ Therefore it contains 
in itself all the particulars the Statute requires in a plaint, and plus these a prayer 
that the plaintiff may be allowed to sue in formd pauperis. 

The Act provides what shall happen if the prayer of the petition be granted, 
by s. 308. It also provides by s. §10 what shall be the effect of a rejection of the 
petition. But this case is one which the Statute has not in terms provided for. 
The intention of the Statute evidently was that unless the petition was rejected, 
as it contained all the materials of the plaint, it should operate as a plaint without 
the necessity of filing a new one. Then what are the facts in this case ? The 
petition is filed, and proceedings are taken to enquire into the pauperism, which 
are delayed by various orders of the Court, after the plaintiff had been already 
bandied about from one Court to another until a very considerable period of time 
has elapsed. Then, pending that enquiry, the plaintiff by paying the amount of 
stamp fees into Court admits that he is no longer desirous to sue as a pauper, and 
gives up so much of the prayer of his petition as asks to be allowed so to sue, but 
no more. The defendant, so far from being a sufferer by that change, is benefited, 
as both parties will go on with the litigation on equal terms. Is there then 
anything in the Act which requires that in sucli a state of things the petition of 


plaint vshall be rejected altogether, and the plaintiff be compelled to commence 
de novo ? Their Lordships do not see their way to the middle course followed by 
the Court in holding that the petition was converted into a plaint from the date 
of the payment of the fees. To be logical they should have rejected it altogether. 
The petition of plaint was placed upon the file and numbered on the 19th July 
1873, and this is the plaint that is allowed to go on. Although the analogy is not 
perfect, what has happened is not at all unlike that which so commonly happens 
in practice in the Indian Courts, that a wrong stamp is put upon the plaint 
originally, and the proper stamp is afterwards affixed. The plaint is not converted 
into a plaint from that time only, but remains with its original date on the file of 
the Court, and becomes free from the objection of an improper stamp when the 
; correct stamp has been placed upon it. 

v ; This case, which is not provided for by the Act, approaches more nearly to 
: state of things contemplated by s. 308 than that contemplated by s. §10. 

are no negative words in the Act requiring the rejection of the plaint under 
■/’fe^ltotonces like the present, nor anything in its enactments which would oblige 
tn^ipiMships to say that this petition, which contains all the requisites which 
for a plaint, should not, when the money has been paid for the 
as a plaint from the date that it was filed. It is obvious that 
very might ^ be done if, this were not to be the practice. There 

^ j^tance of the mischief which might "arise than what ' • 
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would have happened in this case. Their Lordships of course say nothing about 
the merits of the case. The claim may be utterly untenable, but on the assumption 
that the claim is a good one, nothing more unjust to the plaintiff could have 
happened than that he should have been deprived, by having done an act which 
is in itself meritorious, of the benefit which he would have had if he had been 
found to be a pauper. He was a pauper when his petition was filed. Supposing 
there had been any fraud found by the J udge, the considerations which would 
determine the*judgment would then have been different. 

Their Lordships have only to advert to the Statute of Limitations, Act IX of 
1871. Their Lordships think that their decision is in no way inconsistent with 
this Act, . The explanation in Clause 4 is this: “A suit is instituted in ordinary 
cases when the plaint is presented to the proper officer ; in the case of a pauper 
when his application for leave to sue as a pauper is filed. 5 ’ In their view the 
petition to sue as a pauper became a plaint, and under this Statute the suit must 
be deemed to be instituted when that application was filed. 

In the result their Lordships will humbly advise Her Majesty to reverse both 
the decisions below, and to remand the case for trial on the merits. The 
respondents must pay the costs of the appeal. 


The 22nd March 1879. 

Present : 

Sir James W. Colvile, Sir Montague E. Smith, and Sir Robert P. Collier. 

Alluvial Land — Adverse Possession — Limitation. 

On Appeal from the High Court at Calcutta . 

No. 52 of 1874. 

Maharajah Radha Proshad Singh 
versus 

Baboo Umbiea Persad Singh and another, heirs of Baboo Santhilash Singh, 

deceased. 

The right of the original proprietor to reclaim land which has been diluviated and has re-appeared, 
is subject to the claim of another landed proprietor who, after the first re-appearance of that land, has 
obtained adverse possession of it, and bas retained such possession for more Llutn the period of limitation, 
namely, 12 years. 

Case of Lopez v. Mudclen Molmn Thakoor distinguished. 

Mr. Leith, Q. 6'., and Mr. Doyne for Appellant. 

Mr. Graham for Respondents. 

This is one of nine suits brought by Maharajah Radha Proshad Singh against 
different defendants, for the purpose of recovering certain land of an alluvial 
nature. Inasmuch as two of these suits have already been before this Board, and 
this Board in its judgment has gone somewhat fully into the general nature of 
the case which is common to all the suits, and has adjudicated thereon, it is not 
necessary to give judgment in the present case at any length. It seems enough 
to say that the evidence was common to all the suits, and according to that 
evidence it appears that the River Ganges now runs in what may he called its 
ancient channel, which at the date of the perpetual settlement formed the 
southern boundary of Mouzah Nowrunga, belonging to the plaintiff ; that at a 
subsequent period it deviated from its course, and has run in different-' channels 
further and further to the south until it reached a southernmost channel about 
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six miles from its present channel: and that the consequence of these devia- 
tions of the Ganges has been that a large quantity of land has been ddu- 
viated, and has from time to time reappeared. The case of the Maharajah 
has, in substance, been this, that ho was entitled to the land which he claimed^ 
in the different suits by accretion and by adverse possession. The case of 
the defendants has been in substance that they were entitled to the lands 
as re-formations upon sites originally belonging t to them, and which they 
were able to identify. The Subordinate Judge in India determined the suits, or 
most of them, in favor of the Maharajah, upon the ground that he had made out 
his title to the land claimed as far south as the channel of the River Ganges in 
the year 1844. That was very far south, although short of the southernmost 
limit of the land in dispute. The High Court reversed these decisions of the 
Subordinate Judge, and dismissed all the plaintiff’s suits, on the ground that the 
defendants were entitled to the lands in dispute, because they were re-formations 
upon original sites belonging to them under the authority of the well-known case 
of Lopez v. Mudden Mohun Thakoorr Two of these cases came before their 
Lordships upon appeal, j- and their Lordships, although maintaining the law as 
laid down in the case of Lopez v. Mudden Mohu/a Thakoor* which is undoubtedly 
correct, held that the right of the original proprietor to reclaim land which has 
been diluviated, and has reappeared, is subject to the claim of another landed 
proprietor, who, after the first reappearance of that land, has obtained adverse 
possession of it, and has retained such possession for more than the period pre- 
scribed by limitation, namely, 12 years. Applying that principle, their Lordships 
came to the conclusion that the Maharajah had in fact held adverse possession for 
the requisite period of so much of the land in dispute as lay north of the northern 
bank of the Ganges as it ran in the year 1 839. They found that by a thakbust 
map and proceedings at that time, the then channel of the Ganges was laid down, 
and that all above the northern bank of that channel was in fact measured into the 


Mouzah Nowrunga of the Maharajah by the Government officers, and that from 
that time he held possession adverse to the defendants. The river, after 1839, 
went further south until it reached the channel of 1844, which was the limit 
assigned by the Subordinate Judge to the land which the plaintiff* was entitled to 
recover; and it subsequently went still further south to its most southern point. 
In the year 1837, by a sudden rebound, it again took a channel very much to the 
north above the greater part of the lands in dispute in the actions, and finally, 
three or four years afterwards, returned to its original channel. Their Lordships, 
after considering the whole evidence which, as before observed, was taken in all 
the cases, came to the conclusion that the Maharajah had had adverse possession of 
all that was above the northern bank of the river in 1839, from that time to 1857, 
and had therefore established a title to that portion of the land in dispute, but to 
no more. It was upon that principle that the two appeals were then decided. 

In the present case the suit is brought to recover a piece of land called Husso 
Sonki, which, it would appear, is situated partly above and partly below this line 
of 1839. The appellant, although he brought his suit for the whole, now claims 
only so much of it as was above the northern bank of the river in 1839, and 


admits that he cannot extend his claim to any part that is below that line. 

Graham, for the defendant, has endeavored to distinguish this case on 
various grounds^ principally of fact, from the other cases which were dealt with 
Lordships ; but in their Lordships* opinion he has failed to do so. It 
t° them, therefore, that the principle laid dowp in the former case is 
’ -to .the present, and that the Maharajah is entitled to recover so much 

U0 $Q C ^ me< * an< ^ * n ^ s P ute as above the northern bank of the 

‘ ' 1 which .their Lordships gave upon the last occasion,: they’ 
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assumed a certain map of the Ameen, which was numbered 7. 2,, and was made in 
the year 1872 in a great measure from the thakbust proceedings of 1889 which 
have been referred to, to be correct. But their attention has now been called — it 
was not called before — to a statement of the Ameen in which he admits a certain 
incorrectness in his measurements, especially with reference to the situation of the 
river in J 839. Their Lordships, therefore, have thought it better and safer in 
this case to take the thakbust map of 1839. That being so, their Lordships have 
come to the conclusion that the decree of the High Court should be reversed, and 
that it should, be declared that the plaintiff is entitled to recover, and ordered that 
he do recover so much, if any, of the land claimed by him in this suit as was 
demarcated by the thakbust map and proceedings of 1839, as then lying to the 
north of the northern bank of the River Ganges ; the amount, if any, of such land 
to be ascertained by proceedings in execution, together with the mesne profits of 
such land (if any). The costs of the cause in India to follow the event according 
to the rules of the Courts in India, Each party must bear his costs of this appeal. 

Their Lordships will humbly advise Her Majesty to the above effect 

Maharajah Itadha Proshad Singh v. Shctik Hhnmut AH and others . 

This case is No. 53 of 1874, and relates to another mouzah called Kazee 
Chuck, which is also situated on both sides of the line which has been referred to, 
although apparently the greater part of it wofrld lie on the north of that line. 
Their Lordships are of opinion that a judgment similar to that just given with 
respect to Husso Sonki should be given in this case, and will humbly advise Her 
Majesty accordingly. 

Maharajah Iiadha Proshad Singh v. Meer Muddwd Ali and others. 

This case is No. 51 of 1874. It relates to a portion of land called Rasoolpore, 
which manifestly lies at a considerable distance to the north of the line which has 
been laid down. With respect to this it appears to their Lordships there can be 
no question. They will therefore in this case humbly advise Her Majesty that 
the decision of the High Court be reversed, and that of the Subordinate Judge be 
affirmed, and that the plaintiff have the costs of this appeal and all the costs in 
India. The costs in India include of course the costs incurred in the High Court. 


27th March 1879. 

Present : 

Sir James W. Colvile, Sir Robert J. Phiilimore, and Sir Montague E. Smith. 

Mahomedan Law of Inheritance — Rule of Willa — Act V of 1843 — Emancipated 

Slave-girl (Heirs of). 

On Appeal from the High Court at Bombay. 

Say ad Mir Ujmudin Khan Yalad Mir Kamrudin Khan 
versus 

Zia-ul-Nissa Begum and another. 

( Two Consolidated Appeals.) 

Act Y of 1843, which, was intended to remove all the disabilities arising out of the status of slavery, 
was held to prevent the application of the Willa rule of Mahomedan law, whereby the natural heirs of 
the emancipated were excluded by the heirs of the emancipator, and consequently to entitle the grand- 
daughters of a slave-girl (who, after giving birth to their mother, was emancipated by her master "on the 
day previous to the celebration of a ntJiah marriage, by which she became his wife) to succeed to their 
grandmother as her natural heirs, as they would have done but for that Act, 



( 634 ) 


Mr, Scohle , Q.C, } and Jfr. Boyne for Appellant. 
Mr. Leith , Q.CC and ifr. Mayne for Respondents. 


James Colvile delivered tlie following judgment : — 

The question in this appeal regards the succession to one Amir-ul-Nissa Begum, 
who died in 1857. The short history of the case is this : Afzaluddin, who was the 
last recognised Nawab of Surat, died on the 8th August 1842. He left two wives, 
Amir-ul-Nissa Begum and Padsha Begum. He also left a daughter, Bakhtiar-ul- 
Nissa Begum, whom we may take for the purpose of this decision to have been born, 
on the 13th March 1821, some four years before the marriage of Afzaluddin with 
Amir-ul-Nissa Begum. Bakhtiar-ul-N i ssa Begum had been married in her father’s 
lifetime to Mir Jafir Aly, and the issue of that marriage was two daughters, the 
respondents. Immediately after the death of the Nawab in 1842 there arose con- 
siderable discussion regarding the right of succession to him, and there was a 
contest before one of the Government officers, Mr. Elliott, on that subject. No 
final decision, however, appears to have been come to until after the passing of 
Act XVIII of 1848, which placed the administration of the estate of the late Nawab 
at the disposal of the Governor of Bombay in Council, leaving to them to deter- 
mine who were entitled to succeed. Their course of action under that Act was 


to refer the matters in dispute in the first instance to Mr. Frere, the then agent in 
Surat. A question as to the status of Amir-ul-Nissa Begum was raised before 
him, it being alleged that she had been a purchased slave of Afzaluddin, that while 
she was in that state the daughter, Bakhtiar-ul-Nissa Begum, was bom, and that 
four years after the birth of Bakhtiar-ul-Nissa the Nawab, having shortly before 
the ceremony emancipated her, had married her. This case was then put forward 
in order to meet the question raised whether, according to Mahomedan law, 
Bakhtiar-ul-Nissa Begum could take any share in her father’s estate. As the 
daughter of a concubine who was a slave-girl she would have been entitled to do 
so, whereas as the illegitimate daughter of the Nawab by a free woman she might 
not be. She, therefore, and her husband, who acted for her, were then interested 
in making out that Amir-ul-Nissa Begum had been a slave, whilst the residuaries, 
who are now represented by the plaintiff and appellant, were interested in main- 
taining the contrary. Mr. Frere, without deciding anything as to the status of 
Amir-ul-Nissa Begum, but proceeding very much upon the special power that 
belonged to the Nawab, and the acts of recognition on his part of Bakhtiar-ul- 
Nissa Begum as his daughter, and Amir-ul-Nissa as his wife, reported that the 
succession was to be divided as follows, viz , : that one sixteenth was to go to Amir- 
ul-Nissa Begum; another sixteenth, making up the eighth to which the widows 
are entitled under Mahomedan law, was to go to Padsha Begum, the other widow; 
that Bakhtiar-ul-Nissa Begum was to take the share to which she would be 
entitled as legitimate daughter, namely, eight sixteenths, or one-half; and that 
the remaining six sixteenths were to be divided between Mir Moinooddin Khan 
and his brother, Mir Kamrooddin, two distant relatives of the Nawab, who filled 
the character of residuaries according to Mahomedan law. It is, of course, impos- 
sible to go behind the finding of Mr. Frere, which was adopted and confirmed by 
the Governor in Council, and must be assumed to have determined once and for 


all the succession of Afzaluddin. Bakhtiar-ul-Nissa Begum died in 1845 in her 
.■mother’s lifetime. Amir-ul-Nissa Begum did not die until 1857, and it is con- 
«#at,ffiut for the question that has been raised in this suit, the respondents, 

' f ii|w^g|anddaughters, would be her only ascertainable heirs. Kamrooddin also 
of Amir-ul-Nissa Begum. 

things, and a good many years after the death of Amir-ul- 
i present: suits were instituted by one Fatma-ul~Nissa Begum, 
whb listen and heiress of Moinooddin, who, though he had sur- 

, vived: ^ ien * an< ^ ^ le pnt forward was that 
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according to the law of Willa, which has been very ably and clearly expounded 
at the Bar, the person entitled to succeed and take the property of which Amir- 
ul-Nissa Begum died possessed, or to which she was entitled, was Moinooddin, as 
the male heir of Afzalnddin, who was the emancipator of Amir-ul-Nissa Begum, 
to the disherison of her own natural heirs. 

A number of issues were settled in the suit, with many of which it is unneces- 
sary to deal. The principal tore, and that upon which both the Courts below have 
decided against the plaintiff in the suit, and in favor of the respondents, was that 
by Act V of 1843 this right, which was the foundation of the claim of Moinooddin, 
or of his representative Fatma, was taken away, and it is to that question that 
their Lordships propose on the present occasion to address themselves. In order 
to try that question they must, of course, assume that the status of Amir-ul-Nissa 
Begum was that which the plaintiff represented it to have been, namely, that . 
having been originally a Rajpoot girl who had been converted to Mahomeclanism, 
she was brought into the zenana of the Nawab as his purchased slave ; that she 
was the mother, whilst still a slave, of Bakhtiar-ul-Nissa by him; and that on the 
day previous to the celebration of the nikah marriage, by which she became his 
wife, he had emancipated her. It must also be assumed that the Willa rule of the 
Mahomedan law is such as Mr. Scoble has shown it to be upon the authorities which 
lie cited. The question now to be decided is, whether the Act in question prevents 
the application of that rule of law, and entitles those parties who, but for it, would 
have succeeded to their grandmother, as her natural heirs, to take the inheritance. 
Each of the Courts below has adopted a view of the operation of the Act favorable 
to the respondents, though not precisely upon the same grounds. The Subordinate 
Judge says: <f This Act was passed to declare and amend the law regarding the 
condition of slavery within the territories of the East India Company ; and s. S 
runs as follows : — ‘No person who may have acquired property by his own industry 
or by inheritance shall be dispossessed of such property, or prevented from taking 
possession thereof, on the ground that such person or that the person from whom 
the property may have been derived was a slave/ Now, in the present case, the 

! plaintiff alleges that had Amir-ul-Nissa been a free woman the defendants would 
lave been her heirs, but because she was a slave her property goes to her master’s 
relatives. The section appears to me clearly to apply to such a contention.” He 
then discusses Mr. Baillie’s view of the effect of the Statute, as expressed in 
Book IV of his Digest of Mahomedan Law, and refers to the absence of any discus- 
sion on the subject before Mr. Frere, when, indeed, the question had not arisen,, 
and ends by saying: “I think, then, that the plea that Amir-ul-N issa’s property 
must go to her husband’s relations instead of to her own grandchildren because, 
though subsequently emancipated and married, she was originally a slave, is one 
which the Court cannot entertain, and that the claim is on this ground inad- 
missible.” 

The High Court say on this subject: “We think that Act V of 1843 deprived 
the plaintiff of any right to bring this suit. Amir-ul-Nissa died in 1857 when 
that Act was in full force. We think that the effect of that Act was to prevent the 
enforcement of any rights which would, if that Act had not been passed, have arisen 
out of the status of slavery. The right claimed by the plaintiff rests solely upon the 
alleged fact that Amir-ul-Nissa had been at one time the slave of the late Nawab. 
He is said by the plaintiff* to have enfranchised Amir-ul-Nissa; and on the autho- 
rity of 1 Baillie’s Digest, 38G, 387, and 3 Hiclaya, 444, 445, it is contended that 
ho, as her emancipator, or, he being - dead, his nearest male relative, or in default 
of him, that male relative’s heir, would be her heir, and that neither her daughter 
nor the defendants who are that daughter’s daughters are so. That right, it 
ever existed, is, in our opinion, one arising out of an alleged property of the late 
Nawab in Amir-ul-Nissa’s person and services before he enfranchised her, and as 
’such is one of the rights which every Civil Court in British India is prohibited 
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"by s. 2 of Act V of 1843 from enforcing. We are. not prepared to say whether 
this case would not also come within the p . hibliion m s. o oi the same enactment 
The High Court then proceeded mainly upon the 2nd Section and the Sub- 
ordinate Judge upon the 3rd Section, of the Act. In their Lordships' opinion, 
both Sections point to the conclusion that it was the general intention o ie 
Legislature in passing this Act to relieve all persons then subject thereto from all 
the disabilities arising out of the status of slavery ; „and without saying whetiei 
the 2nd Section of the Act is sufficient of itself to dispose of tne claim in mis sui 
they have come to the conclusion that the 3rd Section at least has that eiiect. 

‘ The Section runs thus: “Audit is hereby declared and enacted, that no person 
who may have acquired property by * inheritance ’ shall be dispossessed of sue 1 
property, or prevented from taking possession thereof, on the ground^ that such 
person from whom the property may have been derived was a slave. Various 
arguments have been addressed to their Lordships as to the non-applicability ot 
this enactment to the present case. It was first said that to apply it to this case 
would be to give a retrospective effect to the Act, in violation of the well-known 
rale of construction. Their* Lordships cannot accede to that argument.. lire Act 
was in force at the time of the death of Amir-ul-Nissa; and the question who is 
entitled to succeed to her property is determinable by. the law as it stood when 
the succession opened. Their Lordships cannot recognise any vested interest said 
to have been acquired previous to" the passing of the Act . by the unascertained 
persons who might at her death be the then residuary heirs of her husband,, oi 
admit that her husband, by the act of emancipation, acquired a vested right which 
the Statute could not, except by express and retrospective words, take away. 
One of his residuary heirs died before the widow, and it is not contended that any 
interest vested in him. The whole right, if any, which can be asserted, undei t. ie 
Willa rule of law is treated as having been in Moinooddin when Amn-ul-JN issa 
died. If be, too, had died in her lifetime, the right could not have been asserted 
by Ms sister and heiress, the plaintiff in the suits. It would have been m some 

more distant male relative of the Nawab. « « , 

It was further contended that the respondents cannot claim the benefit of the 
Statute, inasmuch as they are not persons “ who may have acquired property by 
inheritance,” and that the words are to be construed by the Mahomedan law, 
which gives the property to a preferable class of heirs, viz., the heirs of the hus- 
band, the emancipator. This argument seems to their Lordships to. i educe tie 
clause to a nullity. They conceive that the words must be taken, to include any 
persons who would have acquired a title to property by right of inheritance, but 
for some obstacle arising out of the status of slavery.. . . , . 

It was argued by Mr. Doyne that in all probability the Legislature had not 
its mind directed to this somewhat obscure branch of Mahomedan law, and that 
the Section must be taken to apply only to cases in which the person. from whom 
the property is inherited was at the time of his death a slave; but it the thud 
Section were to be taken subject to the old Mahomedan law, the master in such a 
case would be entitled to take the property of the slave ; and the son ot the slave, 
or the other natural heirs of the slave, could not be said to be. persons who may 
have acquired property by inheritance.” The clause upon this construction ox it 
■ woqld have no meaning or operation. . 

' Their Lordships cannot accede to the general proposition of. Mr. Doyne that 
“’operation of the Statute, or of this particular Section in it, is to be confined’ 
property of persons who at the time of their death were slaves. They are 
■ x S>t in construing this remedial Statute they ought to give to it the 
on which its language will permit. They have only to see that the 
* within the mischief to be remedied, and falls within the language 
y^hey'find it impossible to say that this is not the case in the 
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They have already intimated their opinion that the general scope and object 
of the Statute was to remove all the disabilities arising out of the status of slavery. 
The rule of Willa, -whereby the natural heirs of the emancipated were excluded 
by the heirs of the emancipator of the emancipated, was not less such a disability 
than the rule of law whereby the natural heirs of the unemancipated slave were 
excluded by his master or his heirs. As to the language of the Act, the question 
which arises upon the first ^ords of the Section has been already dealt with ; but 
a further argument has been founded upon the words “ that the person from whom 
the property may be derived ivas a slave? The words are not “ was a slave at 
the time of his or her death/’ and the term may well be taken to apply to any 
person who had at any time been a slave. Putting this interpretation upon the 
Statute, their Lordships think that it is sufficient to dispose of this appeal without 
going into any of the other questions raised either of law or of fact, and they will 
therefore humbly advise Her Majesty to affirm the decision under appeal, and to 
dismiss this appeal with costs. 


The 28th March" 1879. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Oiulh Taloohlars— Suh-SeJ dement— Birt Tenures— Usvfruetua ry Mortgage — 
Redemption — Sale under Rower (Effect of). 

On Appeal from the Court of the Judicial Commissioner of Oudk 

Rajah Kishendatt Ram 
versus 

Rajah Mumtaz Ali Khan. 


Without affirming ihe broad proposition that every purchase by a mortgagee of a sub-tenure 
existing at the date of the mortgage must lie taken to have been, made for the benefit of the mortgagor 
so as to enhance the value of the mortgaged property and make the whole, including the $ub-tenure, 
subject to the right of redemption upon equitable terms, it was held in this case that the mortgagor 
was entitled to redeem the estate upon paying the purchase money of certain Urt tenures of which the 
mortgagee claimed a sub-settlement, plwt the original mortgage money. 

The effect of a sale of a mortgaged estate under a power of sale is to destroy the equity of redemp- 
tion in the land, and to constitute the mortgagee exercising the power a trustee of the surplus proceeds, 
after satisfying his own charge, first for the subsequent incumbrances, and ultimately for the mort- 
gagor. The estate, if purchased by a stranger, passes into his hands free from all the incumbrances. 
There seems to be no reason why the second mortgagee, who might certainly have bought the equity 
of redemption from the mortgagor, should not equally with a stranger, purchase the estate when sold 
under a power of sale created by the mortgagor. 

Mr. Leith , Q. C v and Mr. Boyne for Appellant. 

Mr. Coivie, Q.C . , and Mr. Graham for Respondent. 

Sir James Colvile delivered judgment as follows 

The facts of this case, though some of them were originally contested, are 
now hardly in dispute, and may be shortly stated. 

On the 22nd May 1848, Raja TFmrao Ali Khan, described as the Zemindar of 
II aka Utraoli (the father of the respondent), executed in favor of Pande Ramdutt 
Rain (who is now represented by his brother the appellant) the instrument of 
mortgage which is at p. 2 of the record. The nature of the interest so. mortgaged, 
or intended to be mortgaged, will be afterwards' considered. At present it is 
sufficient to state that the deed purported to be a usufructuary mortgage of the 
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villages specified in tho scliedule to it, redeemable on tlie repayment, at a certain 
season of the year, of Rs. 36,000, the principal sum secured; the mortgagee 
entering into possession, and taking, until redemption, the rents and profits of the 
mortgaged property, in lieu of interest. Of those villages, two, viz., Panipur and 
Uubarakpur, have in some way ceased to belong to the estate ; the others have, 
at p. 129 of the record, been conveniently divided into seven separate classes or 
groups. r ' 

Immediately after the execution of the deed, the mortgagee attempted to 
enter into the actual receipt of the collections from the lands comprised in the 
mortgage, but was encountered by the opposition of a number of persons, who 
claimed to hold all or most of those villages under various birt tenures, the effect 
of which was to make each of them the zemindar of the villages comprised in his 
tenure, rendering only some small dues and payments to the Raja of TJtraola. 
The resistance of the birtias seems to Lave been in a great measure successful ; 
and it must now be taken to have been found in the suit that the birts were 
valid and subsisting sub-tenures at the elate of the mortgage ; and that the rights 
of the birtias in the different villages comprised in the 1st, 3rd, 4th, and 6th of 
the seven classes or groups above referred to were purchased by the mortgagee 
some time in or before the year 1849. The birt right (if any) in the villages com- 
prised in the remaining three groups remained in the original birtias or their 
representatives. Thus stood the rights of the parties at the time of the annexa- 
tion of Qudii. 

At the summary settlement, posterior to Lord Canning’s proclamation, the 
mortgagee appears to have been allowed to engage for all the villages contained 
in the seven groups, and thenceforward to have held them as a talook, subject of 
course to the right of any subordinate zemindar, or other sub-tenant, to a sub- 
settlement. 

In December 1870, and in the course of the regular settlement of the pro- 
vince, the respondent, as the son and representative of the original mortgagor, 
asserted by the present proceedings his right to redeem. That right, though at 
first disputed, is now admitted, and the only questions that remain open between 
the parties are what are the nature and extent of the redeemable interest, and on 
what terms is the right of redemption to be exercised. These questions have 
received three different solutions in the course of the voluminous proceedings that 
have been had in the cause. 


Captain Forbes, the Settlement Officer, in his proceeding of the 5tli November 
1873, found that at the time the mortgage deed was executed, the mortgagor’s 
right and interest in the property mortgaged was limited to the annual levy of a 
village tax, called " bhent,” and of certain market dues, to the occasional levy of a 
cess known as “ Sharakatana,” and to a reversionary right in all lapsed birt 
estates, the title in which had been derived from the mortgagor’s family; that the 
taxes thus levied were of the nature of feudal or manorial tribute, and though 


necessarily fluctuating in amount, may be held to be represented by a sum equiva- 
lent, as nearly as possible, on an average to 10 per cent, of the rental taken as the 
standard for assessment of the Government demand, and that the right and 
interest thus defined was all that the Rajah of TJtraola was competent to convey, 
and, all that was conveyed under the mortgage deed. 

h) vSJhijs proceeding being under a remand, Captain Forbes was not competent to 
deierifijne the case judicially ; but, from the above finding, it maybe inferred 
opinion, ail that the mortgagor was entitled to redeem was the 
/as aboye described, subject to the birt interests whether vested in 
pt others. 

by his final judgment of the 20th June 1874, decided, 


that ■ will 
mortgagor 



by the mortgage and. was thfen redeemable by the 
■him and 1 the mortgagee* the full And unrestricted pro- - 




is# 
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prietary title in the estates covered by the deed of mortgage. He treated the 
acquisition of the birts by the mortgagee as made on behalf of the mortgagor, and 
apparently proposed to allow the former, nothing for what he had expended on 
such acquisitions, 

This judgment was on appeal varied by the Judicial Commissioner, whose 
order of the 9th February 1875, was in the following terms : — 

“ The right of redeeming* the mortgage on the estate of Itwa Khera, executed 
in 1253 Fusli by IJmrao Ali Khan, ancestor of plaintiff, in favor of defendant, is 
decreed in favor of plaintiff on payment of Rs. 36,000, and if the plaintiff at the 
time of redemption pays to defendant the further sum of Rs. 3,139, he will be 
entitled to re-enter on the estate with all the rights and privileges now enjoyed 
by the defendant, but if he fail to pay the further sum of Rs. 3,139 at the time of 
redeeming the mortgage, defendant will be entitled to retain the rights and 
interests of the birtia zemindars purchased by him in the estates of Khera Dili, 
Bankata Ganeshpur, Sanapar and Itwa, and will retain these rights as an absolute 
under-proprietary tenure in subordination to plaintiff, paying to the plaintiff a 
rent equivalent to the Government demand for the time being, with an addition 
of 10 per cent/' 

Against this order the present appeal is preferred. There is no cross appeal, 
and therefore the contention between the parties is narrowed to this, can the 
mortgagor, upon paying the purchase money of the birts, plus the original 
mortgage money, redeem the estate as it is now enjoyed by the mortgagee; or is 
the latter entitled in any case to retain the rights and interests of the birtia 
zemindars purchased by him as an absolute under-proprietary tenure in sub- 
ordination to the talookdar, and to have a sub-settlement on that basis. 

The issue thus evolved from this lengthy litigation is a narrow, but a nice 
and somewhat difficult one. 

The appellant originally insisted that what was mortgaged was the mere 
right to receive a malikhana allowance ; and he still insists that the mortgage 
must be taken to have been made subject to the birts; that those birts, though 
held in some sense under the Rajah of Utraola, were distinct estates; that the 
plaintiff is not entitled to redeem more than his ancestor mortgaged, and that the 
appellant or his brother was, notwithstanding the relation of mortgagor and mort- 
gagee, entitled to purchase, and must he deemed to have purchased, the birts 
bought by him in his own right, and for his own benefit. 

'"Their Lordships are not prepared to affirm the broad proposition that every 
purchase by a mortgagee of a sub -tenure existing at the date of the mortgage 
must be taken to have been made for the benefit of the mortgagor, so as to 
enhance the value of the mortgaged property, and make the whole, including the 
sub-tenure, subject to the right of redemption upon equitable terms. 

It may well be that when the estate mortgaged is a zemindary in Lower 
Bengal, out of which a putnee tenure has been granted, or one within the ambit 
of which there is an ancient mokurruree istemrari tenure, a mortgagee of the 
zemindary, though in possession, might purchase with his own funds and keep 
alive for his own benefit that putnee or mokurruree. In such cases the mortgagee 
can hardly be said to have derived from his mortgagor any peculiar means or 
facilities for making the purchase, which would not be possessed by a stranger, 
and may therefore be held entitled, equally with a stranger, to make it for his 
own benefit. In such cases also the putnee, if the putneedar failed to fulfil his 
obligations, would not be resumable by the zemindar, and the zemindary would 
always have been held subject to the mokurruree. 

Their Lordships nevertheless "have come to the conclusion, though not with- 
out some doubt and difficulty, that the decision of the Judicial Commissioner was, 
in the peculiar circumstances of this case, correct, and ought to be affi ruled. 

The first point to be considered is what is the true construction of the original 
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contract, and wliat were the intentions and understanding of the parties to it. 
The deed was not in terms made subject to recognized birts, for it contains no 
reference to them. On the face of it it is a mortgage of the ilaka or ilakas, con- 
sisting of the S3 villages, one piece of land, and one jote, “ including all the 
internal and external rights which had descended to the mortgagor from his 
ancestors.” And it is expressed to be upon the following conditions, viz . : — 
« That the said Pande is allowed to take possession of the said villages, and enter 
into engagement with the Government for the payment of revenue. I (the mort- 
gagor) shall have nothing to do with the profits of the estate, or to stop the 
injuries which may be done to it. I shall be entitled to redeem the estate when 
I the said sum (the Rs. 36,000) in ope lump to the Pande in the month of 
Bysack, when there are no crops standing on the ground ” “ If any one appears 

to lay claim to the said estate, it will be my duty to defend the suit, with which 
the Pande shall have nothing to do.” The last stipulation obviously points to a 
possible claim by title paramount to the whole zemindary, and is in the nature of 
a covenant for title. The other stipulations plainly indicate that the mortgagee, 
until redemption, was to be the zemindar de facto of tine estate, with all the rights, 
privileges, and powers of a zemindar, as between him and the sub- ten ants; that 
he was to take the profits of it, and defend it against the injuries done to it; and, 
further, that it was in the contemplation of both parties that he might take 
possession of the villages, and receive the collections from them. This construction 
is consistent with the decisions of all the Combs that have dealt with the case. 


All have negatived the original contention of the defendant, that the plaintiff had 
no other right than that of redeeming a malikhana allowance, and have held that 
the subject of the mortgage was the talookxlary interest, with all its incidents, 
whatever that might include. 

The next point to be considered is what was the nature of the birt tenure, 
and what the relations between the birtias and the superior zemindar. Upon 
this point their Lordships were referred by Mr. Doyne to the Settlement Circular 
of the 29th January 1861, being an official paper issued by the then Chief Com- 
missioner of Oudh by way of instructions relative to the regular settlement of the 
province then about to be made. 

The material paragraphs of the paper are the l<Sth to the 23th, both inclusive. 

The 18th says that birts were given for whole mouzahs, or patches of* lands 
in mouzahs, and proposes in the first instance to deal with the latter. The 19th 
says, “ These tenures, when granted by the talookdar for money received, will be 
maintained as representing the proprietary rights of the birtias, who by purchase 
have acquired the position of intermediate holders, and as constituting the portion 
of profits left them by the talookdar.” And then, after distinguishing between 
birts given by talookdars, and those given by mere thekedars, and treating the 
latter as not entitled to be maintained, it says, “Birts given by the original 
zemindars before the village was incorporated in the talooka will be upheld, 
unless the talookdar resumed them prior to 1262-63.” The 21st paragraph says, 
“Birts of entire mouzahs are very common in Gondah and Gorakpore. They 


originated in purchases from needy talookdars, and sometimes in clearing leases 
of jungle land. In the Utraula and Batui pergunnahs of the Gondah districts, 
' ibe birtias had been in many instances admitted to direct engagements with the 
, Native Government for years previous to the annexation, and, of course, were 
,;#ith, and should have been so at the late summary settlement, on the 


irt^lttptmder the talookdar on the, terms of their birt pottahs. These gene- 
cent, or.dyhak, as it was called, on the amount of t the/ 
fa ^iem ; that, while they held on their 

/ 'entire with them: and, if they threw them up rather . 
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than accept enhanced terms, they were entitled to 10 per cent on the collections. 
, Sometimes the birtias proprietary profits were shown in holding a portion of the 
area £ nankar/ 55 The 23rcl paragraph says, “ In other instances, the birtias had 
been stripped of every vestige of proprietary right, for embarrassed talookdars 
would sell the birt of a village several times over, and nothing was more common 
than to see several claimants to the birt of a village, each with his pottah in 
correct form” 'The 24th paragraph says, “ Where the birtia has lost possession, 
there is no more to be said. We are not to restore it to him, but the Chief 
Commissioner is clearly of opinion that the birtias who were found in direct 
engagement with the State at annexation, or who have uninterruptedly held 
whole villages on the terms of their pottahs under the talookdars, must be main- 
tained in the full enjoyment of their rights in subordination to the talookdars. 
It is no argument that the talookdar may not realize more than 10 per cent, 
above the Government demand. Such birt tenures must be considered an inter- 
mediate interest between the talookdar and the ryot, and, as such, entitled to be 
maintained.” The 25th paragraph says, The meaning of the term 'birt 5 is a 
* cession. 5 It is the purchase of the proprietary rights subordinate to the talookdars 
on certain conditions as to payment of rent, which were held to be binding, 
though undoubtedly often violated by superior power. In Gorakpore the birtias 
were generally admitted to direct engagements, though charged with a malikhana 
of 20 per cent, to the talookdar. Here he must deal with the superior party/ 5 

The result of what has been cited seems to be that, under the nuwabi, these 
birt tenures were presumably carved out of the talookdar's or superior zemindar's 
estate; that they were held under him upon terms varying according to the terms 
of the particular pottah or contract, and possibly according to the custom of a 
particular district ; that they did not necessarily entitle the holders of them to 
engage directly with the Government for the revenue; that when such direct 
engagements took place malikhana was payable to the talookdar ; that they were 
sometimes resumable, and when resumed would fall into the parent estate ; and 
that in all cases the relation of superior lord and tenant subsisted between the 
zemindar and the birtias, a relation which, in an unsettled state of society like 
that of Oudh under the nuwabi, would probably involve more or less of power in 
the former over the latter, and, in dealings between them, give to the zemindar 
advantages which would not be possessed by a stranger. On the other hand, it, is 
clear that birts still subsisting are tenures which would entitle their holders to 
sub-settlement under “ The Oudh Sub-settlement Act of 1866/ 5 

The question, however, remains, what was the effect as between the mortgagor 
and the mortgagee of the purchases by the latter of the birts in question? To 
determine this it is desirable to consider, somewhat more in detail, what has been 
his course of action. 

Upon the evidence in the cause it would seem that, in and after the year 
1254 F. (probably the first settlement after the execution of the mortgage), the 
mortgagee was permitted to engage for the whole estate, although some at least 
of the birtias had, in former years, been allowed to engage, for the particular 
villages comprised in their tenures, directly with the Government, and that he 
continued so to do up to the time of annexation. The first summary settlement 
after that event seems, however, in accordance with the policy that then pre- 
vailed, to have been made with some at least of the birtias, including even those 
of Itwa, who are now said to have previously parted with all their birt interests. 

It has also been proved that, immediately after the execution of the mortgage, 
the mortgagee attempted to enter into the direct receipt of the collections of all 
the villages by force of bis talookdary title, and was only prevented from doing so 
' by the resistance of the birtias, and the interposition, with or without jurisdiction, 
of the officer called the nazim. Hero, then, the talookdar, de facto , was in open 
, conflict with tenants of the estate claiming to be birtias, ' There is no proof of 
1 4i , 
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„ nf i determination, by a civil court, of the disputed right. Ihe 
any regular t « ti me rclv as a matter of policy, and to prevent dis- 

Sanc? y Then foL the purchases in 1256 F. and 1257 F and the executioii 
S the deeds by virtue of which the birtias, for very inconsumable sums, conveyed 
tlipir interests^ the birts in question nominally to Pando Lam Dutt Ram. There 
- however no evidence of the negotiations which led to these contracts ; nothing 
which shows upon what basis they proceeded; how tar, in making the purchases, 
the Pande was acting in the character, and using the powers, of talookdar, or how 
far i n doirw so, ho was compromising alleged rights which might otherwise ha e 
fin successfully asserted for the benefit of the estate. The apparent inadequacy 
of The consideration money affords a strong argument for supposing that the 
toSLSS have bei in the nature of comp—*, wlr.clr the powers of 
ialookdar wore exerted to etifect on i&vov&blB terms. , , 

Acain, what followed on the purchases? Had they been made by or on 
behalf of a talookdar holding under an absolute, as distinguished from a mortgage 
title the tenures would, as a matter of course, have merged m the talook. The 
mortgagee seems, until the institution of these proceedings, to have treated them 
as so° merged. He is not shown to have taken any steps to keep them alive, as 
distinct sub-tenures, for his own benefit. On the contrary, at the time of the fiist 
summary settlement after annexation, he never sought to engage for these vihages 
as birtia and on the summary settlement after Lord Canning s pioelamation he 
did in fact engage for them as talookdar, and as parcel of the talook. His conduct 
is not surprisfn". He probably did not contemplate redemption m this very smt 
he disputed tlmright to redeem), and he therefore not unnaturahy dealt wRh the 
birts as merged in the talook, thereby enhancing the value of the mortgaged 
estate of which he expected to become absolute proprietor. ,, , 

Ao-ain had the mortgagor redeemed before these purchases he would have 
resumed his position as talookdar, with the means of dealing on favorable tei ms 
with birtias who have proved to have been willing to part with their m eres^ s 
for very inconsiderable sums. The mortgagee, taking advantage of his position 
of talookdar de facto, has so acquired the birts and allowed to to .merge m the 
talooka. To allow him now to revive these birts for his own benefit, with tlio 
certainty of tenure and increased value which the regular settlement will give 
them would obviously alter the position of the mortgagor for the worse by 
reducing the redeemable estate pro ternto to a mere right to malikhana, and possibly 

rendering the talooka no longer worth redemption. . . , , 

, Their Lordships are therefore of opinion that the Judicial Commissioner had 
. strong grounds for applying the principle which, he explains by his subsequent 
Minutes of the 2Cth January and the 9th February 18/ o, he intended to ailum in 
his order of remand of the 26th March 1873. In his final judgment lie says that 
his intention in sending the ease back to the Commissioners Court was to asceitam 
whether the defendant could prove that he had increased the value m the estate 
' by buying .up certain iueumbrances, and, if so, whether he had any claim on t e 
plaintiff in respect of his expenditure on this account. , . , T 

■ • ■ 1 There was some discussion at the bar on the English decisions upon sum ar 

'!. ; questions between mortgagor and mortgagee. If the principle invoked depended 
■' jAmonany technical rule of English law, it would of course be inapplicable to a 
' ^ interminable, like this, on the broad principles of equity and good conscience. 

: : applicable because it is agreeable to general equity, and good conscience. 

it possesses that character, the limits of its applicability are not to 
rigidly defined by the course of English decisions, although those 
!y v8 -l na fil 6 - in so % as they recognize the general equity 
W it hm "been applied by Courts oi 
n L to notice flip. pa ' 
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"by more recent decisions, the general principle is still recognized by English law 
to this extent, viz., that most acquisitions by a mortgagor enure for the benefit of 
the mortgagee, increasing thereby the value of his security; and that, on the 
other hand, many acquisitions by the mortgagee are in like manner treated as 
accretions to the mortgaged property, or substitutions for it, and, therefore, subject 
to redemption. The law lajd down in Bakestraw v. Breiver , 2 P. W. 511, as to 
the renewal of a term obtained by the mortgagee of the expired term, being, “ as 
coming from the same root/’ subject to the same equity, has never been impeached. 
The English case which in its circumstances comes nearest to the present is that 
of Doe v, Pott and others , 2 Doug. 709, in which the principle was enforced against 
a mortgagor. It was there held that if the lord of a manor mortgage it in fee, 
and afterwards, pending the security, purchase and take surrenders to himself in 
fee of copyholds held of the manor, they shall enure to the mortgagee’s benefit, and 
the lord cannot lessen the security by alienating them. It is difficult to see why, 
as in the case of a renewable lease, the same equity should not attach to the 
mortgagee, particularly if by reason of his position as mortgagee in possession he 
has had peculiar facilities for obtaining the surrenders. Some stress was laid 
upon the case of Shaw v. Bunny , 33 Beav. 494, in which Lord Romilly, Master 
of the Bolls, held that a second mortgagee was entitled, equally with a stranger, 
to purchase for his own benefit the mortgaged ^estate when sold under a power of 
sale contained in the first mortgage. An opinion to the same effect had previously 
been expressed by Vice-Chancellor Kindersley, in Parkinson v. H anbury, 1 De 
Gex and Srnale, though he decided that case against the second mortgagee on the 
ground of his having had actual notice of an irregularity in the sale. These 
authorities, however, do not seem to their Lordships to touch the present case. 
The effect of a sale under a power of sale is to destroy the equity of redemption 
in the land, and to constitute the mortgagee exercising the power a trustee of the 
surplus proceeds, after satisfying his own charge, first for the subsequent incum- 
brancers, and ultimately for the mortgagor. The estate, if purchased by a stranger, 
passes into his hands free from all the incumbrances. There seems to he no reason 
why the second mortgagee, who might certainly have bought the equity of 
redemption from the mortgagor, should not, equally with a stranger, purchase the 
estate when sold under a power of sale created by the mortgagor. Upon the 
whole, then, their Lordships are of opinion that the decision of the Judicial Com- 
missioner is equitable and correct, and they will humbly advise Her Majesty to 
affirm it, and to dismiss this appeal with costs. 


The 7th May 1879. 

Present : 

Sir James W. Colvilo, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Partition (Butwarrci)— Order of Collector — Peg. XIX of 1814, $ . 13 — Execution 

Sale — Proof of Judgment. 

On Appeal from the High Court at Calcutta . 

PIurro Soondari Debia Ohowdhrani " • * 

versus 

: - < Eesub Chnnder Acharjya Chowdhry. 
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The plaintiff was held to bavo. cloned no title in 

partition drawn out by the Oollco or in p«'h ‘ ^ t j tlo ^ cr j vot i f ro j n a sale in execution oE a judgment to 
England that, if a man c.aims i d y ^ ^ the -writ ot execution, but he must prove the judgment 

bI “* ■ 

Mr. j C oyne and Mr. Chcilriters for Appellant. 

Mr. John Cutler for Respondent* 

This is a suit brought by Hurro Soondari Debra, the widow of the late 
Anuad Chunder Achariva, against Ishan Cliunder Acharjya and Kesub Chunuei 
IcCriya the sons of the late Ram Chunder, by which she seeks to recover certam 
portions of three villages called respectively Byara, Kismut Kandama, and 

Bhat^aia.^ ^ p> am Chunder were brothers, and were entitled jointly 

to an estate consisting of a portion of Pergunnah Alapsing. Proceedings were 
taken under Reg. XIX of 1814 of the Bengal Code lor a partition ol the 
estate. For this purpose it was divided into three dehas, or circles, called Koomna 
Kandama, and Dhanikliola. An Ameen was deputed to make the partition and 
according to the goshwara or abstract statement prepared by him which is set out 
in the Supplementary Record, each party was to receive certam villages m each 
of the three circles ; but in order to make equality ol partition the three \ilkgcs 
•which were the subject of the suit, viz., Byara, Kismut reandama, and Rhatipa a, 
•were proposed to be divided in unequal portions between die two parties. 

Tillage Byara was in circle Koomria, Kismut Kandama in circle Kandama, 

and villau'C Bhatipara m circle 13 h an i hh ol a. t v <vi 

The goshwara, so far as it related to the villages m question, was divided 
into several columns ; the first contained the name ol the village, the second the 
extent of the share to be allotted, the tenth the assessed jumma of the share 
allotted, and the intermediate columns the description ol the lands included in 
the share allotted, such as unculturable waste laud, cultuvable waste laud, assessed 

^ an<J It appears" that the three circles were intended to he dmcied m such a 
manner that each party was to receive villages and portions of villages, of which the 
assessed jumma of those included in circle Koomria was stated to he Rs. l<y oo odd, 
and of those included in circle Kandania Rs. 3, US odd, and of those included m 
cRcle Dhanikhola Rs. 3,050 odd. (See Supplemental Record, pages 4 and o,and oo 

aUd Those amounts were inclusive of the amounts which in the goshwara were 
stated to he the assessed jummas of the portions of the three villages intended o 
be allotted to the respective parties. For instance, tbe sum ol Rs. iOo o Id stated 
to be the assessed jumma of the share of village Byara proposed to be allotted to 
the plaintiff; was included in the Rs. 10,735, the assessed jumma ol the whole of 
her share of circle Koomria, in which the village was situate, whilst the sum of 
Rs 371 odd stated to he the assessed jumma of the defendant s share of the same 
• village, was included in the sum of Rs. 10,735, the assessed jumma ol his share 

' 0f «d be remarked that although the portion of the village proposed by 
the Ameen to be allotted to the plaintiff was greater than that proposed to he 

a d to the defendant, the former being 2. 14. 2. 2. and the latter 12. 0. 1., 

|^ed jumma of the proposed share of the defendant was greater than that 
IMiatiff This is accounted for by tbe fact that the share of the plaintiff 
"yitodw unculturable waste land than the share of tbe .defendant, ■whilst 
* l “' Assessed, land in cultivation in the plaintiff s share bore thepro- 
cultivation in the defendants share of 79 to> ^ 

dms .property under a title derived ? through ; 

is a ..pariy^; jfcj fa • 


portae 

' 1 ^, 

exeep,|lcj 
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writ of execution, but he must prove the judgment in order that the Court may 
see that the writ of execution was warranted by the judgment. So here the 
plaintiff ought to have proved the order of partition drawn out by the Collector 
in pursuance of s. 13 of the Regulation. But no such order was produced or 
put in evidence, and there is nothing except the istahar of the Deputy Collector 
to show that the partition of the villages was ever completed. The plaintiff in 
her plaint alleges that the butwarra was approved by the Sudder Board of Revenue, 
but there was no evidence to that effect. It is evident from the goshwara that 
the shares of the three villages were intended to be divided by metes and bounds, 
otherwise the Ameen could not have stated the quantity of unculturable waste 
and of assessed land in cultivation, and of the other description of lands intended 
to be included in each of the shares. The plaintiff states in her plaint that the 
shares of the villages were not definitely demarcated, but remained undivided and 
joint. She relies upon the istahar of the Deputy Collector of the 4th October 
18G1 (Record, p. 75), directed to the Nazir of the Collectorate, directing him to 
require the ryots to pay their rents to the plaintiff and to the opposite party 
according to the shares stated in the schedule thereto, in which the shares were 
stated as in the second column of the Ameen’s goshwara, instead of in the tenth 
column thereof, thus fixing the shares according to the quantity instead of the 
quality and value thereof, which were the basis of the partition. For instance, 
the plaintiff’s share of the Byara was stated to be 2, 14. 2. 2,, and the defendant’s 
2. 12. 0. 1., which gave the plaintiff a larger share in quantity without referring to 
the quality of the land or to the fact that in the goshwara the assessed rent of the 
plaintiff’s share was less than that of the defendant’s share. It is clear therefore 
that if the butwarra was completed according to the Ameen’s report the istahar 
was not warranted by it. 

The plaintiff’s case was that in the year 1861 she was put into possession 
according to the share stated in the schedule to the istahar, and that she was 
dispossessed by the defendants in 1805 of so much of the villages as was in excess 
of a one-half share thereof. 

It was remarked by Mr. Cutler, and it appears to their Lordships that the 
remark is entitled to considerable weight, that from 1805 the plaintiff" did nothing 
until 1873, when she presented a petition, which is to be found at page 121 of 
the* Record, in which she stated: “There was no division of the lands and rent 
thereof ; and as the lands and rent of the villages given in the schedule have not 
been demarcated and divided, there is great inconvenience in cultivation, habita- 
tion, and collections,” etc. ; and therefore she prayed that a butwarra might bo 
made, dividing the villages according to metes and bounds, and to have a regular 
partition made of them. The Collector ordered, “ That a perw&nnah be issued to 
the Ameen to measure all the lands of the villages mentioned in the partition 
and according to the quantity of the lands and the number of dehas, first to 
separate the lands in the petitioner’s share, and then to prepare a saham of the 
shares of the proprietors of the mehals, the subject of partition;” in fact lie 
ordered that there should be a regular partition of the villages. That order was 
made by the Collector on the 6th September 1873. Nothing appears to have been 
done upon it, but on the 20th September 1873 the plaintiff commenced her suit, 
seeking to recover the proportions of the three villages according to the second 
column in the Ameen’s goshwara, as ordered by the istahar. The Judge of the 
first Court acted upon the istahar, and held that the plaintiff was entitled to 
recover the rents of the three villages according to the proportions given in the 
second column of the Ameen’s goshwara ; but the High Court considered that the 
Subordinate Judge had misunderstood the butwarra and the Ameen’s report, and 
they considered that it was intended to divide the villages, not according to the 
proportions mentioned in the second column, that is to say, according to the 
; quantity of the land, but according to the value thereof as ascertained in the column 
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defining the fixed jumma thereof. They say, “ It is admitted on all hands that 
the butwarra effected no separate definition of lands in those villages in which 
each shareholder had a division of interests. In Mouzah Byara, for example, 
the saham paper records that the total amount of rent paying lands apper- 
taining to defendant’s share is 116 puras odd, of which 4 puras odd are 
unculturable or fallow, and the balance, 111 puras odd, are paddy lands, and that 
the oross rental is Rs. 371. 2. 9. On the other hand, the total amount of rent 
paying lands appertaining to plaintiff s share in this village is 127 puras odd, of 
which 41 puras odd are "unculturable or fallow, and the balance, 86 puras odd, 
paddy lands, while the gross rental is Rs. 305. 6. 0. There is thus the anomaly 
presented of the larger gross area of land falling to the plaintiff’s share carrying 
with it a smaller rental than the lesser area assigned to the defendant’s share. 
The same divergences between area and rental exist in respect of the other two 
villages of Kandania and Rhatipara. It is thus at once apparent that the 
specification of shares which appears in the second column of the saham paper 
lias reference not to the proportion of the rent due to and realizable by each 
shareholder, but to the total quantity of the land held by him in each village ; 
and the fact that the rental is not in proportion to the total area is evidently 
attributable to the character of the lands apportioned.” 

It appears to their Lordships that the High Court were right in that view 
of the butwarra, and that the plaintiff is not entitled to recover according to the 
quantity of the land, but that if she was entitled to recover at all, it ought to be 
in proportion, to the rents specified in the last column. It appears to their Lord- 
ships that the plaintiff had to make out her title. No order of the Collector for 
the butwarra was proved. The Ameen had no power to make it, and it never 
was completed as regards the three villages in question, which according to the 
Ameen’s report must have been intended to be divided by motes and bounds. 
The plaintiff derived no title from the butwarra to recover the land in the 
proportions claimed, nor is it equitable that she should do so. 

Under these circumstances their Lordships will humbly advise Her Majesty 
to affirm the judgment of the High Court, and the appellant must pay the costs 
of this appeal 


/ The Sth May 1879. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Registration (of Lease) — Potiahs and Mochullms — Cultivating Tenants — Inter- 
mediate Holders — Act XX of 1866, ss . 2 and 17 — Madras Ad VIII of 
1865 88. 3, 8, 9, 10, and 11. 


On Appeal from the High Court at Madras . 

Ramasawmi Cfhetti 
versus 

The Collector of Madura and Agent to the Comb of Wards on behalf of 
Bbaskarasawmi Setupati, Zemindar of Rarnnad, a Minor. 

or moehulkas, as defined In s. 3 o l the Madras Act VIII of 1$65, which are excluded 
of theBegisfcration Act XX of 1866 by ss. 2 and i 7, refer only to leases executed by 
the land and their immediate landlords, and not to leases granted" by 



>rcmso to s. 11 of the Madras Act was not intended to bacqnfined 
! ss. 8, 9, and 1,0, but to apply to all pottahs • ■ winch. " come 
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Mr. Mayne for Appellant. 

Mr. Cowie, Q.G . , and Mr. Graham for Respondent. 

Sir .Montague Smith delivered judgment as follows : — 

This was a suit brought by the Collector of Madura, acting for the Court of 
Wards on behalf of the minor zemindar of Ramnad, against the defendant to 
recover possession of the viUage of Selugai, and also to set aside a lease of that 
village, granted by the late zemindar of Ramnad, the minor’s father, in the year 
1870. The learned Counsel on the part of the appellant, the defendant below, 
has not sought to impeach the judgments of the Courts below so far as they set 
aside the lease of 1870, but his contention has been directed to establish a former 
pottah which had been granted by the late zemindar to the appellant’s father in 
the year 1867. It does not appear that the question which has been argued at - 
the Bar was the subject of decision in the High Court. The judgment of the 
District Judge of Madura proceeded upon the footing that the document of 1867 
was inadmissible in evidence. It is an unregistered document made before the 
birth of the present plaintiff. The District Judge also held that the lease of 1870 
which was registered did not bind the minor plaintiff*, inasmuch as it was granted 
after his birth, and upon considerations which did not support it against his 
inchoate title. Their Lordships feel regret aiuksome surprise that the Judges of 
the High Court have given no reasons for their judgment; none have been 
reported to their Lordships. 

The sole question which is now before their Lordships is whether the 
document of 1867, in consequence of its not having been registered, is admissible 
in evidence and affects the estate ; the point for decision being whether it is a 
document that falls within the General Registration Act No. XX of 1866. 

The argument having turned entirely upon the effect of this Registration 
Act, which refers to a Madras Act, and upon the construction of those two Acts 
as applicable to the instrument, it is unnecessary to go into the previous history 
of the case. It is sufficient to say that the late zemindar of Ramnad was adopted 
by the widow of a former zemindar; that his adoption was disputed, and great 
litigation was the consequence of that dispute. The caso ultimately came before 
this tribunal upon appeal, and a decision was given, in May 1868, in favor of 
the adoption.* Considerable expenses were necessarily incurred, and the defend- 
ant’s father Arnacheilum Ohetti, and his partners, who appear to have been 
merchants and bankers, made very large advances to the zemindar and his agents 
for carrying on the legal proceedings. In 1867, when the document in question 
was granted, the advances amounted to about a lac and a half of rupees ; and at the 
end of the litigation the further advances and accumulated interest amounted to 
very nearly four lacs of rupees. The merchants who advanced the money took 
security for their advances, and in the end they received the whole of their 
money with compound interest, and several large sums by way of presents in 
addition to the interest. 

The document on which the question arises is dated the 15th April 1867, and 
professed to be a lease from the' late zemindar to Arnacheilum Chettiar. Its 
terms are these : “ In consideration of the assistance you have rendered to this 
samastanam (zemindary), you requested that the Kasha (chief) village of Selugai, in 
Selugai division in Raja-Singamangalam Firka, should be leased to you for forty 
years, fixing a favorable poruppu.” “ The aforesaid Selugai village ” — describing it 
— “has been accordingly leased to you for forty years from this Fusli 1276 up to 
Fusli 1815, fixing the poruppu at Rs. 400 per annum.” It may be stated, in 
passing, that it is found that the value of this village was Rs. 1,700 per annum, so 
that it was obviously a favorable lease, which was intended to confer a valuable 
interest on the lessee. “You shall, therefore, raise the required crop and' enjoy; 

* 10 W. R. P. 0. 17 ; 2 Suth. P. C. R. 135. 
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and, agreeably to the kararnama (agreement) you Lave given, you shall continue 
to pay" the fixed poruppu according to the instalments of kist year after year/’ 

This lease was not registered. It is the document upon which the defendant 
now relies to resist the claim to the possession of the village made on the part of 
the minor zemindar ; for, as has been already stated, it is not now contended that 
the judgments below with regard to the lease of 1870 can be impeached. 

* It is necessary to refer shortly to Act No. XX of 1866, though the main 
question arises upon the Madras Act VIII of 1865, to which reference is made in 
it. By s. 17 of Act No. XX “leases of immovable property for any term 
exceeding one year” are required to be registered. The interpretation clause, 
(clause 2) says of the word “lease,” ttc Lease 5 includes a counterpart, a kubooleufc, 
an undertaking to cultivate or occupy, and an agreement to lease, but not a pofctah 
or raochulka as respectively defined in s. 3 of Act No. VIII of 1865 of the 
Governor of Fort St. George in Council executed in the Madras Presidency.” 
It is contended on the part of the defendant that this document is a pottah as 
defined in s. 3 of this Act. 

The preamble of tbe Madras Act is as follows : — “ Whereas it is expedient to 
consolidate and simplify various laws which have been passed relative to land- 
holders and their tenants, and to provide a uniform process for the recovery of 
rent.” Section 3 seems to be confined to the relation of tenants who are culti- 
vating the land and their immediate landlords. The whole Act may not be con- 
fined to that class, but the intention appears to be by s. 3 and the Sections 
which specifically refer to it to regulate the relation of landlords and tenants of 
that description. This s. 3, which is the one under which this document must be 
brought, if it is to escape the obligation of registration, is as follows : “ Zemindars, 
shrotriemdars, inamdars, and persons farming lands from the above persons, * or 
farming the land revenue under Government, shall enter into written agreements 
with their tenants, the engagements of the landholders being termed pottah, and 
those of the tenants being termed rnochulka.” It is said that this description 
embraces all cases where there is a landlord and a tenant. If that were the con- 
struction of s. 3 as applied to the Registration Act, the consequence would be 
that in Madras all leases would be excluded from the beneficial operation of that 
Act. However large the premiums that may have been given on such leases, 
however small the rent, if there he a rent at all, according to the contention on 
the part of the appellant, the lease would fall within s. 3, and therefore need 
not he registered. One class of those who are described as landlords as distin- 
guished from tenants are persons farming lands from zemindars and others who 
are previously mentioned ; but if the wide construction were to prevail, every 
lease from a zemindar to any such person intermediate between the zemindar and 
the ryots, would be a lease which need not be registered ; and the mischief against 
which the Registration Act was intended to provide a remedy would exist in the 
case of all the valuable leases which are granted by zemindars to intermediate 
holders. 


The reference in the Registration Aet is to a “ pottah or rnochulka as respec- 
tively defined in s. 3 ” This Section of the Madras Act does not strictly 
contain a definition, but a description only. It appears to provide for what shall 
I % done where there is an existing relation of landlord and tenant, and requires 
that ; the landlord shall in that case enter into a "written engagement with his 
' ; Following the provisions of the Act, the remedies which are given in 

m Bj&hcl 9 can only be available where the relation of landlord and tenant, or a 
, already subsists, upon the basis of which the landlord or the 
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suit before the Collector, who shall try the case and direct a proper pottah to be 
granted/' Under s. 9 the landlord may in like manner compel the tenant to 
accept a proper pottah. These provisions are made upon the assumption that 
there is an existing relation which would warrant the application by either party 
for a written pottah. It cannot, of course, be contended that in this case the 
zemindar was bound to grant the lease of 1867, or any lease to Arnachellum 
Ohetti, The other provisions of the Act are consistent with this construction of 
s. 3. Sections 5, 10, 11, and 12 refer specifically to the class, of landlords 
described in s. S ; whilst s. 13 refers to other classes, showing that s. S was not 
intended to apply to all cases of persons holding under others, but to a particular 
class of landlords and tenants only. 

A further question was raised in the first instance before the District Judge, 
viz., whether supposing the document of 1S67 to be a pottah within the meaning 
of the Madras Act VIII of 1865, the proviso which is found at the end of s. 11 would 
not nullify its effect as regards the respondent, the “ successor ” of the grantor ? 
There seems to be ground for the contention that this proviso is not limited to 
cases where suits are brought under ss. 8, 9, 10, although the commencement of 
s, 11 refers to such suits. The commencement is : “ In the decision of suits 
involving disputes regarding rates of rent which may be brought before Collec- 
tors under ss. 8, 9, and 10, the following rules shall be observed/’ and then come 
four rules. Three of them appear to apply to Such suits, but it may be doubtful 
whether clause 4, which relates to waste lands, is so confined. Then the proviso 
referred to is, “ Provided also, no pottahs which may have been granted by any 
such landholder at rates lower than the rates payable upon such lands, or upon 
neighbouring lands of similar quality and description, shall be binding upon his 
successor, unless such pottah shall have been bond fide granted for the erection 
of dwelling houses, factories, or other permanant buildings, or for the other 
purposes mentioned in the proviso.” It is difficult to suppose that the operation 
of this proviso was intended to be confined to eases in which suits are brought 
under ss. 8 or 9 ; and it may be that it was intended to apply to all pottahs 
which come within s. 3. If so, the appellant, assuming the respondent to be 
a successor within the meaning of the proviso, would be placed in the difficulty 
which induced his advocates at the first hearing before the District Judge of 
Madura to take the opposite/view from that which his Counsel has taken to-day, 
and to contend that this document was not a pottah within the, meaning of the 
Madras Act, a view which was upheld by the Judge. It is not however necessary 
to decide this point. 

On the whole, therefore, their Lordships are of opinion that this appeal fails, 
and they will humbly advise Her Majesty to affirm the decrees of the Court 
below, with costs. 


The 20th May 1879. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Oudh Taloohdavs — Sub-Settlement — Letter of Promise — Construction. 

On Appeal from the Court of the Judicial Commissioner of Oudh . 

Kishna Nund Misr 
versus 

The Superintendent of Encumbered Estates, Mehdowna. 
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Tbe letter of the late Maharajah Sir Maun Singh, a taiookdar of Oudh, set out in the judgment of 
the Privy Council, was held to contain a promise for a sub-settlement, which was binding not only upon 
the Maharajah, but upon his successor also. 

Mr. Leith , Q. C., Mr. G. W. Araihoon , and Mr. F. Lincoln for Appellant. 

No one for Respondent. 

Their Lordships are of opinion in this case that the decisions of the Commis- 
sioner and of the Judicial Commissioner ought to be*' reversed, and the decision of 
the Settlement Officer affirmed. It appears that the late Maharajah, Sir Maun 
Singh, caused a notice of ejectment to be served upon the plaintiff, and that the 
plaintiff presented a petition to the Maharajah on that subject. On the 20th 
August 1868 the Maharajah wrote to the plaintiff stating : — “I have received your 
petition and become acquainted with the particulars contained in it ; but I have 
heard that you have filed an objection to notice of ejectment. Now, I don’t want 
to oust you. I wish that the case may be decided, and that there may be incurred 
no loss in consequence of the increase, which will be made by Government. Such 
a provision has loeen recorded in the settlement papers. You may rest assured of 
this, if you have filed an objection I will do nothing for you until you have with- 
drawn it. You should come bo me, and then I will myself decide the amount you 
should pay, and maintain you in possession as heretofore.” Their Lordships are 
of opinion that the evidence which* was adduced before the Settlement Officer was 
sufficient to show that the plaintiff was entitled to a subordinate interest under 
the taiookdar, and that the letter shows that some provision was made in the 
settlement papers respecting it. The Settlement Officer held that the plaintiff 
appellant was entitled to a sub-settlement for life. But upon appeal that decision 
was reversed by the Commissioner. In his judgment the Commissioner said, “It 
is with regret that I come to this conclusion, as the treatment of Kishna Nund” — 
that is the plaintiff — “ will be hard should he be deprived of the leases; but I 
cannot find a distinct promise of a lease for life which I can enforce against the 
Maharajah’s successor, and I therefore decree this appeal.” It appears to their 
Lordships that the words of the Maharajah were as binding on his successor as 
they were upon himself, and that the evidence which was adduced before the 
Settlement Officer was sufficient to show that there was a sub-tenure which was 
binding not only on the Maharajah but upon his successor. The Judicial Commis- 
sioner, as their Lordships understand his judgment, would have affirmed "the 
decision of the Settlement Officer, if lie had not considered that the plaintiff was 
concluded by the judgment passed in the suit brought by his son. Their Lord- 
ships are of opinion that the decision in that suit was not res judicata as against 
tlfe plaintiff, and consequently that that defence to the plaintiff’s claim fails. The 
original documents were not produced as they ought to have been by the plaintiff* 
and their Lordships are unable, in the absence of those documents, to say that the 
evidence was sufficient to prove that the plaintiff had a subordinate interest 
extending beyond his life. Under these circumstances they think that the decision 
of the Settlement Officer was correct, and that it ought to be affirmed. 

, Their Lordships will therefore humbly advise Her Majesty that the decisions 
of the Commissioner and of the Judicial Commissioner be reversed, and the deci- 
sion of the Settlement Officer affirmed, with the costs of the suit in the lower 
'Appellate Courts. The appellant will have the costs of this appeal. 
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The 21st May 1879. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 

aryl Sir Robert P. Collier. 

Enhanced Rent — Evidence. 

On Appeal from the High Court at Calcutta . 

Rani Surat Soondari Debya 
versus 

Prangobind Mozoomdar and others. 

In this suit for enhanced rent, the plaintiff started upon the foundation of an enhanced rent 
which had been found by a decree so recently as two or three years before the commencement of 
the present suit, and which established a jjrima facie case of the rent properly payable by the 
defendant ; and the Subordinate Judge decreed in favor of plaintiff the payment of one year’s rent. 
The High Court reversed his decree, peremptorily dismissing from its consideration the whole of the 
evidence on the part of the plaintiff. The Privy Council held that the decree of the High Court could 
not stand, there being no sufficient reason for disturbing the judgment of the Subordinate Judge. 

Mr. Boyne for Appellant. 

No one for Respondent. 

This was a suit brought in the Court of the Subordinate Judge of Mymensing 
by Rani Surut Soondari Debya, who is the zemindar of a 10-annas share of a 
pergunnah called Pookhooria, against the respondents who are the talookdars of a 
dependent talook which, has the name of Gopalpore, and consists of eight mouzahs. 
The suit was brought to recover rent for a year from the 12th April 1871 to the 
11th April 1872, at the enhanced rate of Rs. 8,124 and a fraction. The plaint 
refers to a decree in previous proceedings, by which the talook was declared to be 
held at an enhanceable rent ; but instead of relying simply upon the amount of 
rent which was found to be the enhanced rent in that former suit, takes the form 
of a plaint for a fresh enhancement. It also refers to a previous notice which 
more distinctly refers to the former suit than does the plaint, and more directly 
bases the claim upon the decree in that suit. The Subordinate Judge entered into 
an original enquiry as to the rates payable for adjacent lands, and the judgment 
of the High Court upon the appeal from him turned entirely upon the effect of the 
evidence taken upon that enquiry, without reference — and it may be said without 
due reference — to the previous suits. 

The previous litigation had extended over a long period of years, and cannot 
be regarded by their Lordships without extreme regret. It is to be regretted that 
to settle a question of rent between the zemindar and the talookdar the lengthy 
proceedings found in this Record should have taken place, and that one of the 
former suits should have endured for a period of upwards of twenty years. 

The history of the case is found in the previous litigation. It appears that 
at one time this talook was held at a rent of Rs. 1,662. A suit was brought by 
Rani Bhoobunmoyi, who was the mother of the then zemindar of the pergunnah, 
to enhance that rent, in which a decree was made on the 9th February 1821. It 
appears from the proceedings in that suit that a rufunamah or deed of compromise 
was put in, by which the rent was agreed to be raised from Rs. 1662 by Rs. 400, 
and a decree was given for the enhanced rent of Rs. 2,000. It seems that the 
pergunnah., or the share of the pergunnah which embraced the villages In 
question, was sold at a Government sale and purchased »by the Government. 
During the time it was in the hands of the Government there was again a 
successful suit to enhance the rent, so that, if the case had rested there, fhe decree 
in 1821 and this subsequent suit would afford clear evidence that this talook was 
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not held at a fixed and unvaried rent. It seems that after the decree passed in its 
favor, the Government parted with the pergunnah, which came again into the 
family of the plaintiff's ancestors. Wo find it in the possession of Rajah Horendro 
Narain Roy, who is the plaintiff in the most important of the former suits to 
which reference will now be made. 

Rajah Horendro Narain Hoy commenced this suit in 1849 against the prede- 
cessor of the defendants to enhance the rent, and the defendant in that suit 
contended that the talook was not liable to enhancement. He also set up the deed 
of compromise which had been come to by the widow zemindar in the former 
suit. After two decrees of the Principal Sudder Ameen adverse to the plaintiff, 
and two remands on appeal, a decree was passed by the Principal Sudder Ameen 
on the 18th November 1856, by which it was determined that the talook was 
subject to enhancement, and that the deed of compromise was not binding upon 
the plaintiff; that the lady who made it had only a limited estate, and could not 
hind her successors. There was an appeal from the decree to the Zillah Judge, 
who affirmed it ; and upon further appeal to the Sudder Dewanny Adawlut, that 
Court passed a decree on the 25th March 1862, dismissing the appeal, and by that 
decree the liability of the talook to enhancement was finally established. There 
was great delay in making the measurements, in consequence of some dispute 
apparently about the measuring rod, which it is stated lasted for a considerable 
time. The report of the Ameen was not made until the 26th September 1867. 
The Ameen appears to have taken evidence and gone minutely into the rates ; the 
various qualities of land and the values are set out in his report, and he fixes the 
rent which was properly payable by the talookdar at the sum of Rs. 8,124. 

The rent which had been claimed in the notice served prior to the suit of 
1849 was a sum of Rs. 8,200. The Judge of Mymensing, upon cross-appeals, 
held that he could give judgment for the rent recoverable in the suit only at that 
rate, but that for the future the rent would be payable according to the rates 
found by the Ameen. His decree is to be found at page 121 of the Record, and is 
of the date of the 20th August 1869. It is as follows : — “ That the cross-appeal be 
dismissed ; that this (plaintiff’s appeal) be admitted : that the orders of the Lower 
Court be modified; that the appellant do get, in her share of that property, the 
rent of Rs. 8,200 a year, with interest at 12 per cent, up to the day of payment of 
the rent of the time prior to the institution of the suit. The appellant shaii he 
entitled to demand rent from the 1st Bysack 1276,” that is, from 1869, “at the 
rate of rent fixed by the Ameen, after deduction of 15 per cent., being the judg- 
ment debtor’s profit and collection charges ; that unless barred by some law, the 
appellant shall be entitled to recover rent at Rs. 8,200 by means of suits.” 

Their Lordships understand this decree to determine that the plaintiff was 
entitled to the rent for one year, winch lie had claimed as due prior to the com- 
mencement of the suit, at the rate of Rs. 3,200 a year ; that in the interval 
between the commencement of the suit in 1849 and the decree in 1869 the rent 


was payable at the same rate of Rs. 8,200 ; and that from 1869 the rent would be 
' payable at the rates fixed by the Ameen. The Judge thought he could not give 
the intermediate rent between 1849 and 1869 in the present suit, and that the 
\ ]; f^intiff must sue for that rent in some new proceeding, subject to the liability to 
|^||„btoed by limitation, if that bar could be effectually v set up. The reason of the 
' ' that part of his decree which relates to the rent from 1869 is thus 

'tie judgment : “The judgment-debtor lias by his own act allowed this 
' very slowly along, and when the measurement and assessment was 

1867, or 17 or 18 years after the decree, it is but fair that the 
get the assessment fixed at what is a fair rental in 1867, and; 
not \ pome, to the Courts to fix the, rental, at current.; f 
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upon. It is evidently founded in some measure upon the decree of 1869, though 
not resting solely upon it, but claiming a right generally to have the rent 
enhanced. That the defendant, however, was, perfectly alive to the importance of 
the decree of 1869, and of the Ameen’s report upon which it is based, is plain from 
his answer, which in paragraph 8 states as follows : — “The plaintiff in the plaint 
has stated that the amount mentioned by the Arneen in his report in the former 
case was the amount of the assets of our mokurruroe talook, but that statement is 
unfounded. In fact the amount mentioned in the said report of the Ameen is 
considerably greater than the assets in the mofussil ; and indeed the said report 
of the Ameen was rejected in the former case. Hence this suit for enhancement 
of rent on the basis of a rejected report is in every respect worthy of dismissal,” 
There seems to be no ground whatever for the allegation that the Ameen’s report 
had been rejected ; but the allegation shows that the defendant understood that 
the plaint was in a great measure at least based upon the judgment which was 
founded upon the Ameen’s report. 

The course that the proceedings in the present suit took was this : issues 
were settled, and without going through them it may he stated that they were 
such as would be usually framed in a suit for enhancement of rent. The Subor- 
dinate Judge took evidence as to the rates in the neighbouring villages, and 
several witnesses were examined on both sides with reference to them. It was 
then prayed (by which side does not very clearly appear) that the lands should 
be remeasured, it being suggested that there had been changes since the report of 
the Aiacen in the suit of 1849. Accordingly a new measurement was directed, 
and an order given to an Ameen to proceed with it, having regard to the altered 
state of the lands and their culturable and rent-paying condition. The order also 
contained a direction that the Ameen should enquire into the prevailing rates, but 
pending his enquiry that part of the order was rescinded. The Ameen made his 
report upon the measurements, finding that there was a much less amount of land 
which would bear rent than existed at the time of the report of the former Ameen. 
The decrease of the culturable land must have been considerable, and after the 
adjustment of the rates by the Judge to the new measurements, the rent of 
Its. 8,124, declared to be the proper rent by the decree of 1869, was reduced by 
him to Rs. 5,062, and his decree was given for one year’s rent at that rate. His 
decree 3s : “ That the suit he decreed ; that the plaintiff obtain from the defendants 
Es. 5,062 : 15 : 6, being the rent of her 10-annas share, together with interest from 
this clay to the date of realisation at the rate of 12 per cent, per annum.” ■ 

The defendant appealed to the High Court, and that Court has given a 
judgment which passes by the previous litigation and the decree of the 
20th August 1869. Having looked at the evidence as to the rates which had 
been given before the Subordinate Judge, the High Court came to the conclusion 
that that evidence was wholly insufficient by reason of what they considered its 
unsatisfactory character to establish a case for enhanced rent. It does not seem 
to have been present to the minds of the Judges that the plaintiff* was starting 
upon the foundation of an enhanced rent which had been found so recently as 
1869, two or three years before the commencement of this suit, and which 
established a primd facie case of the rent properly payable by the talookdar. 
Their Lordships cannot think, even if the case had been rested altogether on a 
new enquiry into the prevailing rates, that the Judges of the High Court would 
have been right in peremptorily dismissing from their consideration the whole of 
the evidence on the part of the plaintiff as of no weight. The evidence was of 
that kind which would be naturally given in cases of this description. But in the 
present suit it was supported by what had been found as the proper rent in 1869. 

Their Lordships think that the decree of the High Court cannot, stand, and 
they see. no sufficient reason for disturbing that of the Subordinate Judge, which 
; ,i$; confined to decreeing in favor of the plaintiff* the payment of one year’s rent. 
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In the result therefore their Lordships will humbly advise Her Majesty to 
reverse the decree of the High Comb, and in lieu thereof to direct that the decree 
of the Subordinate Judge be affirmed, and that the appeal of the defendant to the 
High Court be dismissed with costs. The appellant will have the costs of this 
appeal. 


The 27th May 1879. 

Present : 

Sir James W. C civile. Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Bobert P. Collier. 


Hindoo Lem — Partition — Alienations— Judgment — Declaratory Decree . 


On Appeal from the High Court at Madras. 


Chidambaram Chettiar and others 
versus 

Gouri Nachiar and another. 


Where it was not very clear whether or not a formal otcIqt or decree upon a judgment was drawn 
up, hut by that judgment' "there was a clear adjudication that the property in question was partible, and 
that ilie plaintiff was entitled to a moiety of the property left by his father at his death, subject to the 
incumbrances and alienations of his father and his older brother, which were valid under the Hindoo 
law : Held that this judgment must be taken to be equivalent to a declaratory decree determining that 
there was to be a partition of the estate into moieties, and making the brothers separate in estate from 
the date of that judgment if they had not previously become so ; and that being so, though the actual 
division of the property was not complete, the case fell within the principle of Apjwcwry. 'Rama Subba 
Aty/m, and that there was no ground for the contention that, upon the death of the plaintiff, his interest 
passed to his elder brother, and not to his own representatives in the course of succession to separate 
estate as ascertained in the suit. 


Mr. Cowie , Q.C., and Mr. Mayne for Appellants. 

Mr. Leith , Q.C., and Mr. Dover ing for Respondents. 

Sir James Colvile delivered the following judgment : — 

This appeal arises out of a suit brought by the younger son of one Gouri 
Vallabha Tovar, the late zemindar of a dependent zeminclary carved out of the 
great Sivaganga estate, against his elder brother and against a number of persons 
who claimed to be either incumbrancers upon or absolute owners of different 
villages comprised in the zemindary under titles derived from either the father 
or the elder brother of the plaintiff. The general nature of the suit was for a 
partition between the brothers, and for the recovery of the plaintiff’s share freed 
from the interests claimed by the other defendants, except to the extent to which 
the alienations were valid against him under Hindoo law. The litigation has now 
b$en reduced to the question whether and upon what terms the plaintiff's repre- 
. - are entitled to recover his moiety of the village Pattanam from the 

***.: defendant, Ramasami Chctti, and his moiety of the village Minnittangudi 
fourth defendant, Ramanadhan ChettL These two defendants are the 
^appellants. 

"s were very clearly and candidly stated by Mr. Cowie in his opening, 
ieeessary to recapitulate them, because it is admitted that the decree 
} ;Stand, unless the appellants can succeed upon one ground. That 
” having (Red on the 28th March 1872 without issue, ^ 

'****** - ought to have been' dismissed, ipasinuch p jfch%; 

gone , sq ;fap,: p, effect ; P ~ x; 
xtlli- A : 7' At }'] k “• i Al A, , / „ 

A* ‘s l/i, 






( 655 ) 


interest between the brothers which would prevent the share of the younger from 
going over to the elder by right of survivorship. The following is the history of 
the proceedings in the suit/so far as they relate to this question : — In August 1871 
the first of the issues settled in the cause, viz., u whether the property sued for 
constituted a zemindary, and, if so, whether it is partible or impartible, and 
whether it is liable to all the incidents of private property,” was tried separately, 
and was determined by the Civil Judge in a judgment of the 24th of that month, 
which will be hereafter considered. He afterwards tried the other issues in the 
cause, and disposed of them by his judgment and decree of the 2nd April 1872. 
On that occasion the point now relied upon was first raised by a petition which 
bore date the day before, but was not filed in Court until the 2nd April of that 
year. On that petition the Judge made the following order: — “The case has been 
heard ; oral judgment pronounced- at the close of the hearing except in regard to 
details; and this day the Court delivered its written judgment ; petition dismissed.” 
The present appellants appealed against the decree of the 2nd April 1872, and 
the second of their grounds of appeal is the following : — “ The plaintiff died after 
the suit was brought, but before the decree was written or signed or judgment 
delivered, and that under these circumstances the suit ought to have been dis- 
missed, as no partition could be made.” 

On the 6th January .1873 the High Cou^t, before disposing of the appeal, 
remanded the cause to the Civil J udge, with directions to try whether the par- 
tition was complete when the plaintiff died, and when it became so ; and also 
another issue. In his finding upon the first issue, dated the 14th ’April 1873, the 
J udge said : “ I am of opinion that the partition was complete, i.e ., that the brothers 
became divided in interest, at least on the 24th August 1871 if not before. I 
regard that order as equivalent to a decree for dissolution of partnership and for 
an account. The shares were ascertained, and all that remained to be done was 
to see what charges, if any, on any particular properties, were good as against 
plaintiff. This was a question between the plaintiff and the alienees alone, and 
first defendant had nothing to do with it.” The present appellants appealed 
against that finding, hut the High Court, in its judgment of the 5th January 1874 
expressed its concurrence in it. 

Their Lordships have to determine whether that finding was not substantially 
right. In doing this they dismiss from consideration, as of no weight, the sugges- 
tion that in the month of February 1872, and before the written judgment of the 
2nd April of that year was delivered, there had been an oral judgment which 
would have effected a partition, or at least a severance of interest, between the 
brothers, had there been no such severance previously. They proceed to consider 
the effect of the proceedings of the 24th August 1871 on the separate trial of the 
first issue. The Judge then found that upon the evidence it was quite clear that 
the estate was in its nature partible, that the facts were incontesti ble, and stated 
that the defendants’ vakeels had given in their adhesion to the finding of the Court 
upon that issue. The judgment then proceeded as follows : — “ That being so, it is 
also not disputed that plaintiff is entitled to a moiety of the property left by his 
father at his death, whatever that moiety may be, subject to all charges then 
subsisting, and to such charges as have been incurred subsequently, as are of such 
a character as are recognised under Hindoo law to be valid charges upon the 
estate ; but to enable the Court to arrive at a correct conclusion it is necessary to 
appoint a Commissioner with power to investigate the accounts, and the result 
will be submitted for this Court’s consideration.” It then states the points which 
are to he referred to the Commissioners, all of which had reference to the different 
mortgages- or alienations relied upon by the defendants, other than the plaintiff’s 
brother, and to the question of how far the mortgages had been discharged by the 
usufruct of the mortgage property. It then adds : cc In accordance with these 
observations an order will be prepared.” No formal order or, decree drawn up 
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upon that judgment is to be found in the Record, but their Lordships are by no 
means satisfied that there may not have been one. At all events, they are of 
opinion that by this judgment there -was a clear adjudication that the property 
was partible, and that the rights of the two brothers were that each should have 
a moiety, and that the only object of the subsequent proceedings in the suit was 
to ascertain how far the share of the second brother, which had thus been declared 
to be a moiety of each village, was affected by the incumbrances and alienations 
of his father and his elder brother. That this was the clear understanding and 
intention of the Judge, their Lordships think, appears from the 11th and 19th 
paragraphs of the judgment of the 2nd April 1872. In the former he says: “The 
Court, in its proceedings of the 24th August 1871, held that the estate in question 
was partible and subject to all the incidents annexed to property among Hindoos, 
and that the plaintiff was entitled to a moiet}^ of the property left by his father 
at his death, whatever that moiety might be, subject to all charges then subsisting 
and to such charges as have been incurred subsequently as are of such a character 
as are recognised under Hindoo law to be valid charges upon the estate/’ In 
paragraph 19 he says : “ This suit has now come before me in another form, and 
the points I have to determine are the conditions under which plaintiff is entitled 
to recover a moiety of his ancestral property.” He does not in any part of this 
judgment deal with the question whether the brothers are to be declared separate 
or whether the property is partible. He treats all that as decided by the former 
proceedings, and deals only with the question of the plaintiff’s right to recover 
his moiety of each village freed from the incumbrances thereon, or some part of 
them. It is to be observed that there was no appeal against the judgment of the 
24th August 1871, or its finding on the first issue ; and that the first defendant, 
the elder brother, seems to have thenceforward acquiesced in the decision. For 
these reasons their Lordships are of opinion that the judgment of the 24th August 
1871 must be taken to be equivalent to a declaratory decree determining that 
there was to be a partition of the estate into moieties, and making the brothers 
separate in estate from that date, if they had not previously become so. If that 
be so, the case, though the actual division of the property was not complete, falls 
within the principle of Appovier v. Rama Subha A'hjan, 11 Moore, I. A. 75/' and 
there is no ground for the contention that upon the death of the plaintiff’ his 
interest passed to his elder brother, and not to his own representatives in <die 
course of succession to separate estate as ascertained in the suit. 

Their Lordships will therefore humbly advise Her Majesty to affirm the decree 
under appeal, and to dismiss this appeal with costs. 
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The 11th June 1879. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, and Sir Robert P. Collier. 

of Water — Encroachment on Bed of Khal — Removal of Wall — 
Proof of Damnum } or Injuria . 

On Appeal from the High Court at Calcutta . 



Kali Kishen Tagore 
versus ■ 
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There may be, where a right 1 b Interfered with, injuria sine danmo sufficient to found an action ; 
bat no action can be maintained where there is neither damnum nor injuria, 

Bo where a riparian proprietor encroached on the bed of a khal in the possession of the Giovernmcnt , , 
and built a wall on it, it was held that the plaintiff, not having all the rights of a riparian proprietor, 
could not maintain a suit for the removal of the wall on the other side, on the ground of the obstruction 
of his navigation and of danger to his property, without at least proving that there had been any inter- 
ference with the How of the water, or of such injury to his right as would support an action. 

♦ 

Mr, Leith , Q.G , , and Mr. Boyne for Appellant. 

No one for Respondent. 

Sir Robert Collier gave judgment as follows : — 

In this case the plaintiff and defendant were proprietors of land and gardens 
on opposite sides of a khal in which the tide in the River Hooghly flowed and 
re-flowed, and by which the surface water of certain lands was carried in a direc- 
tion from the east to the west into the Hooghly. The plaintiff was the proprietor 
on the north side, the defendant on the south side, just at the mouth of the khal. 

It seems that it is a tidal creek which is daily subject to the flow of the river; 
that for the protection of the hanks on each side of the khal walls had been erected, 
one at each side of the khal, and that the defendant, upon the wall on his side 
becoming somewhat dilapidated, constructed a fresh one, and employed a skilled 
person to do so, who to some degree altered the direction of the wall. A portion 
of it he built further in towards the defendant’s land than it had been before, and 
another small portion he built a little further out. We have the precise extent to 
which it was built further out, which was five feet, making what may be called, 
in one sense, an encroachment, consisting of a triangle whose altitude was five 
feet, and whose base was about double that length. The plaintiff’ it appears, first 
applied to Mr. Whitfield, the Government Engineer, desiring Mr. Whitfield to 
interfere, on the ground that the defendant’s wall was an obstruction to the public 
navigation in the khal which belonged to the Government. Mr. Whitfield declined, 
however, to interfere, on many grounds, one of which was that the khal was not 
navigable, and another that there was, in his opinion, no obstruction. 

The plaintiff thereupon brought this action. It is stated to be a suit “ for 
possession of land by demolishing a brick-built retaining wall.” He goes on to 
aver : — “ By the said act of the defendant, injury having accrued to the retaining 
wall iff my garden, and inconvenience having been caused to the passage of boats 
to my screw-house through the said khal, and apprehensions being created as to the 
screw-house falling down eventually, a cause of action has arisen. Therefore my 
prayer is that a decree be given directing the removal of everything built by the 
defendant that stands on the disputed land mentioned below, and awarding me 
possession of the land and khal in question.” His case was that he was entitled 
to the solum on which the defendant had built Ms wall ; that his navigation was 
obstructed, and that there was a danger of his screw-house falling down. It is 
true that he subsequently presented a petition in which lie prayed that if he was 
not entitled to possession of the disputed land, still, if if was found that the 
retaining wall ought to be removed, there should be a decree granting that 
remedy. The petition was, however, rejected. 

The case came before two Subordinate Courts. The Court of the Moonsiff 
found that the plaintiff had no right to the bed of the khal or any part of it, but 
that the defendant had a right ad medium filum . He further found that the 
khal was not navigable, and that no injury had been caused to the plaintiff* and 
that the flow of the water had not been in any way sensibly obstructed. 

Oh appeal to the Subordinate Judge, he affirmed the findings, with an excep- 
tion which constitutes the chief difference between the decrees, that neither the 
plaintiff nor the defendant had any right to the bed of the khal, which, it, would 
, appear, is vested in the Gpvernment- in right of their zemin dary of the twenty-four 
jpergunnahs. The finding of the Subordinate Judge is in these terms: — “ The 
* 42 
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conclusion, therefore, at which I arrive is that the defendant has in fact committed 
an encroachment, though not upon the plaintiffs property; but that it is not 
established that damage to the plaintiff’s property must necessarily result from 
the encroachment. Plaintiff' therefore is not entitled to have the wall removed.” 


The case came on special appeal before the High Court ; and the High Court, 
having remanded the case for the purpose of ascertaining the precise extent of the 
encroachment, considered themselves bound to reverse the decisions of botli the 
Courts, and to order the removal of a portion of the defendant’s wall, apparently 
on the authority of the case of Bickctl v. Morris et Ux which is reported at page 
47 in the 1st Law Reports, Scotch Appeals, House of Lords. The effect of that 
case may be stated thus : A riparian proprietor on one side of a stream complained 
of the riparian proprietor on the other side, who had built into the solum of the 
stream beyond a line which had been agreed upon between the parties, and had 
thereby obstructed and changed the flow of the water so that the plaintiff’s right 
to have the water flow in its accustomed manner was injured. It was held that 
such an obstruction was such an injury to the plaintiff’s rights as enabled him to 
support the action without proof of actual damage immediate or even probable. 
The ratio decidendi is illustrated by the remark of the Lord Chancellor. “ It was 
asked in argument whether a proprietor on the banks of a river might not build 
a boat-house upon it? Undoubtedly this would be a perfectly fair use of his 
rights, provided he did not thereby obstruct the river or divert its course ; but if 
the erection produced this effect, the answer would be that, essential as it might 
be to his full enjoyment of the use of the river, it could not be permitted.” 

Their Lordships observe that in a subsequent case in the House of Lords of 
Oer Ervvng v. Colquhoun , reported in the 2nd Law Reports, Appeal Cases, p. 839, 
not in itself having much bearing on the present, inasmuch as it related to the 
obstruction of a navigable stream, Lord Blackburn explains the previous case in this 
manner; “The defender had without any right built an encroachment on his side 
of the river which necessarily caused more water to flow on the pursuer’s side, 
and though that encroachment was small, it was such as in a small stream to make 
a sensible alteration in the flow. That was an injury to the proprietary right of 
the pursuer, but he was not able to qualify present damage.” 

Their Lordships are of opinion that the case of Bichett v. Morris does not 
govern the present. In the first place, the plaintiff* does not state his cause of 
action in the manner in which it was stated in Bichett v. Morris. The plaintiff 
does not state that he, as a riparian proprietor, was entitled to the flow of the 
water as it had been accustomed to flow, and that that flow was seriously and 
sensibly diverted so as to be an injury to his rights; but he puts his case on the 
ground that he is the owner of the soil on which the wall was built, an issue which 


is, found against him. It is true that he sought to enlarge his plaint, and avail 
himself of any ground he might have for obtaining the removal of this wall ; but 
their Lordships do not find that he has either claimed or proved such an easement 
as that which has been described in the case of Bichett v. Morris , and which was 
, there interfered with, or that any issue was raised as to such a right of easement 
\ It appears that the plaintiff, at all events, has not all the rights of a riparian pro- 
I' Jirietor, or he woxild have been entitled to the bed of the stream ad medium filum. 

that this khal being in possession of the Government, the Government 
' they like with it; and if the plaintiff would have no right 

-• - : as against them, of any interference with the flow, it does not seem 

! • fight he could have against a riparian proprietor on the other side. 

not been found in this case, — indeed the evidence on the whole 
, direction,— that the defendant, by what he has done,; has,? to 
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on the bed of the khal, which is the soil of the Government, without causing any 
sensible injury to the plaintiff. There may be, where a right is interfered with, 
injuria sine damno sufficient to found an action ; but no action can be maintained 
where there is neither damnum nor injuria . 

, Under these circumstances their Lordships are of opinion that the High Court 
was wrong in reversing the decision of the Lower Courts and ordering, as they 
did, the wall to be removed ; *and their Lordships are of opinion that the decision 
of the Subordinate Judge was right. 

Their Lordships will therefore humbly advise Her Majesty that the judgment 
of the High Court be reversed; that the judgment of the Subordinate Judge be 
affirmed, and that the appellant have the costs of the appeal in the High Court 
and also the costs of this appeal. 


The 13th June 1879. 

Present ; * 

Sir James W. Colvile, Sir Barnes Peacock, and Sir Robert P. Collier. 

Execution Sale — Benamee Purchase for Judgment Debtor — Possession by 
Purchaser at subsequent Sale. 

On Appeal from the High Court at Calcutta . 

Ram Chuncler Bysack 
versus 

Dinonath Surma Sirkar. 

Plaintiff was held not entitled to recover, Ms vendor having been found to have purchased henameo 
for the original judgment debtor at a sale which did not take place until the 1st June 1868 in execution 
of a decree of the 31st May 1843, and to have allowed the defendant, who claimed as purchaser under 
a subsequent sale in execution on the 7th June 1865, to be put into actual possession, and to remain in 
possession for nine years, without contesting his right to the property. 

Mr. Cowic, Q.C . , and Mr. Doyne for Appellant. 

Mr. C. W. Arathoon for Respondent. 

This is a suit which was commenced on the 8ih January 1874 by the plaintiff, 
who seeks to recover possession of a 12 annas share in certain mouzahs which he 
claims to be his property, and out of which he says lie was wrongfully ousted. 

It is necessary for him to make out his title, and the way in which he attempts 
to make it out is under a sale in execution of a decree of the 31st May 1843 of 
the Principal Sudder Ameen of Fureedpore. The sale under the execution did 
not take place until the 1st June 1863, when one Anund Loehun Nundi, the 
defendant No. 3, became the ostensible purchaser of the property. The plaintiff, 
howevei*, says that Fakiruddin, alias Azimuddin, was the real purchaser, and that 
he, the plaintiff, subsequently purchased the property from Fakiruddin. 

Two objections are made to the title of Fakiruddin as the purchaser of the 
property. First, it is said that the Principal Sudder Ameen of Fu reed pore, who 
issued the execution under which the sale took place, had no jurisdiction to issue 
it, inasmuch as the district of Dacca was divided between two Principal Sudder 
Ameens, and that the property, or a great portion of it, was situate, not within 
the jurisdiction of the Principal Sudder Ameen of Fureedpore, but within that of 
the Principal Sudder Ameen of Dacca. The first objection, therefore, was that 
the execution was entirely void for want of jurisdiction on the part of the Judge 
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who issued it. The next objection was that, assuming the execution to have been 
valid, the purchase under it by Fakiruddin was a fictitious purchase for the benefit 
of the judgment debtor, Gorib Hossein, who was the representative of the original 
debtor, Mahomed Joki Chowdhry. The first defendant claimed as a purchaser 
under a sale in execution against the said Gorib Hosscin on the 7th June 1805, 
subsequent to the execution under which Fakiruddin purchased, and he, the first 
defendant, had been put into possession under his purchase. 

Their Lordships will, in the first place, deal with the question of fictitious 
purchase, because, i f the purchase was fictitious, the defendant Fakiruddin obtained 
no title under it, and the property remained the property of Gorib Hosscin, 
whether the Principal Sudder Ameen had jurisdiction or not. The Judge of the 
first Court, at page 198 of the Record, deals with the question of jurisdiction. 
The fourth issue which was raised in the case was whether the purchase by 
Fakiruddin was henamee for Gorib Hossein or not. The Judge of the first Court 
did not come to an express finding or declaration with reference to that issue. 
The whole of his argument, however, tends to show that in his judgment that 
issue ought to be found in favor of the first defendant. He says: '‘The first 
sale, the defendant argues, was collusive and fictitious. His pleader shows that 
Gorib Hossein was indebted to some. In execution of a money decree, the claim, 
which was upwards of Its. 2,009— the valuable property which, according to 
plaintiff’s estimate of the value, is worth more than Rs. 10,000 — was sold for 
Rs. 500 ; but still the decree-holder, who had a claim for upwards of Rs. 2,000, 
did not purchase it, and allowed the servant of defendant, who was a friend to 
Gorib Hossein ; the judgment-debtor, to bid for it. Again, defendant No. 2 pur- 
chased it for a nominal price of Rs. 500, but did not proceed to take possession of 
the properties till the same properties were advertised for sale in execution of 
another decree. These facts the defendant takes as the evidence of collusion, and 
he pleads, therefore, that Gorib Hossein, in order to give color, went on ostensibly 
to- object to the confirmation of the sale, but his endeavor was in reality to create 
a title in favor of defendant No. 3 fictitiously, and himself to retain and enjoy 
possession of the property to the prejudice of his other just creditors. The first 
auction sale is dated 1st June 1863, the date of advertisement of the second sale 
is 31st March 1865, and the second sale took place on the 2nd June 1865; but 
the debtor, Gorib Hossein, continued to be in possession of the property, and con- 
tinued to discharge the public revenue on account of the estate down to the second 
auction. The first auction purchaser, after a lapse of two years, and after the 
second sale, applied to the Principal Sudder Ameen of Fureedpore for delivery of 
possession of the property. The date of delivery is Assar 1272 RS,, and the date 
of dispossession by the defendant is Bhadro of the same year, that is, a month 
after the delivery. These circumstances go to a great extent to speak in favor 
of the defendant’s argument. It is certain that the judgment-debtor was in pos- 
session down to the second sale, and the attempt of defendant No. 2 (plaintiffs 
vendor) to take symbolical possession after the second sale does not sufficiently 


{ rove that he was in actual possession of the property. Under the circumstances 
am clearly of opinion that the defendant No. 1, who by virtue of a legal title 
entered into possession of the pi'opcrty, is entitled to oppose any, or to dispute 

8 5 of any who may come to take possession from him. The question there- 
ies, whether the first auction sale was a valid sale, and whether the first 
purchaser acquired a valid title/* The High Court, in dealing with that 
.ff Jfcfae judgment, say, at p. 208 : “ Now, as to the question of benamee, it 


^that there was no evidence to rebut the ordinary presumption in favor 


purchaser.” The ostensible purchaser really was not Fakiruddin, . 
j^undi. ^ He was the person in whose: name the prope| , tyi,|ir4$; 
purchM#P^P|f |||ot has keen relied ;upomi& only a, delay' 

or set en it appears that the purchaser was kept at the 
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judgment-debtor, who disputed the sale, appealed against the order rejecting his 
application, and continued those proceedings down to August 1864,” The High 
Court treat those proceedings as real and bond fide , whereas the J udge of the 
Lower Court stated that the defendant contended that they were not bond fide 
for the purpose of getting rid of the sale, but fictitious proceedings taken for the 
purpose of giving strength to the case that the purchase made by Fakiruddin had 
been made for his own benefit, and not for the benefit of the Judgment-debtor. 
The High Court make no remark with reference to the question whether those 
proceedings were fictitious or not. They then go on : “ It then appears that the 
papers were sent down to the Principal S udder Ameen with a view to further 
proceedings in execution being taken on the 24th September 1864, and the pur- 
chaser made a petition to be put into possession on the 26th May 1865. There- 
fore the delay which had to be accounted for was only a delay of a few months, and 
that is a circumstance quite insufficient of itself to get rid of the rights of the 
plaintiff under his purchase. That being so, and the onus on that part of the 
case being entirely on the defendants, and the defendants not having discharged 
themselves of it, as far as that plea goes, the judgment must be in favor of the 
plain tiff.” ’ 

The substance of that decision is simply this, that the mere delay in taking^ 
possession on the part of Fakiruddin, or of Anund Lochun Nundi, was not of itself 
a sufficient badge of fraud to induce the Court to come to the conclusion that the 
purchase by Fakiruddin was benamee for the benefit of the judgment-debtor. 
They say: “That being so, and the onus on that part of the case being entirely 
on the defendants, and the defendants not having discharged themselves of it, as 
far as that plea goes, the judgment must be in favor of the plaintiff.” 

But there was evidence in the cause beyond that which was adduced as to 
the delay. There was the evidence of several witnesses. First, that of a tenant, 
at page 185 of the Record, to which Mr. Cowie has called their Lordships’ atten- 
tion, the evidence of Loknath Baneijee. He says : “ I am a tenant of the disputed 
mehal and hold lands therein. Formerly I used to pay rents to Mahomed Joki 
Chowdhry ” (that is the judgment debtor) ; “ at present I pay rents to the 
defendant,” meaning the defendant No. 1. He does not say that possession was 
ever given, as far as his portion of the property was concerned, to Fakiruddin. 
He*paid originally to the judgment-debtor, and subsequently to the defendant 
No, 1, who was the purchaser under the second execution. 

Then again, at page 190 of the Record, there is some very strong evidence, 
that of the defendant’s witnesses, to which the High Court did not allude at all. 
It is true it was not alluded to by the first Court. The Judge of that Court 
thought the delay sufficient of itself. But when the High Court thought that the 
delay was not sufficient, they ought, as it appears to their Lordships, to have 
referred to the evidence to see whether they believed or disbelieved the witnesses 
on the part of the defendant to prove that the sale was a fictitious one. Bharat 
Chunder Dey, the defendant’s witness No. 1, at page 190, says : “In the month of 
Jeyt of 1270 B.E. the disputed property was sold by auction at Fureedpore on 
account of the debt of Gorib Hossein. Anund Lochun Nundi purchased it. 
Gorib Hossein paid the consideration money. I and Daguram Dutt and three 
sirdars went to Fureedpore with the money. In the auction sale a bid of Rs. 500 
was made, and the bargain having been struck in our name, we made over Rs. 500 
to Anund. Anund made the said auction purchase for Gorib Hossein. Ajim 
Chowdhry,” — that is the alias of Fakiruddin — “in a letter to Anund Nundi, 
requested him to make the auction purchase on behalf of Gorib Hossein. We took 
with us Rs. 8,008 for the auction purchase,”— that was sufficient to cover the amount 
of the debt for which the sale was about to take place , — u and we paid Rs. 500. 
Gorib Hossein’s superintendent gave us the said money. Knowing thkt the dis- 
puted property might be worth Rs. 10,000 or Rs. 12,000, we went to purchase it.” 



( 662 ) 


There was other evidence corroborating this witness’s testimony, to which it 
is not necessary to refer further. There was no witness to contradict the evidence 
of those witnesses. Anund Loehun Nundi was not called. Fakiruddin was not 
called. If the evidence of the witnesses who stated that the money with which 
the estate was purchased in the name of Anund Loehun Nundi was sent by the 
judgment-debtor was not true, why did not Fakiruddin or Anund Loehun Grander, 
or both of them, come forward and state that the ^evidence was false, and that 
Anund Loehun Nundi purchased the estate for Fakiruddin with money which 
Fakiruddin had supplied ? But no evidence of the kind was given. The witnesses 
for the defendant No. 1 were uneontradieted, and there is nothing on the face of 
the proceedings to lead their Lordships to believe that the evidence of those wit- 
nesses was untrustworthy and ought to be rejected as the evidence of witnesses 
who had perjured themselves. 

But, beyond this, when the estate was sold to the defendant No. 1, and when the 
defendant No, 1 was put into possession of it, one would suppose that Fakiruddin, 
though he was only in ostensible possession of the property, would have made an 
application to the Court, under s. 2 46 of the Code of Civil Procedure, stating, 
“ You have attached and are about to sell under an execution property which I 
have already purchased under a previous execution ; do not sell this property, it 
is mine, and not that of the judgment-debtor, 5 ’ and then the Judge in a summary 
way would have decided whetheV or not the property had been purchased by 
Fakiruddin or not. But no such application was made. 

It was suggested that probably Fakiruddin and Anund Loehun Nundi did 
not know that the property was attached and about to be sold under the second 
execution. Assume for the present purpose that they did not, one would suppose 
that as soon as they did know it, that is to say, as soon as the defendant No. 1 
was put into actual possession of the property, and had got the ryots to attorn to 
him, Fakiruddin, if his case had been a genuine one, would have brought an action 
at once to turn him out and to contest his right to the property by virtue of the 
sale under the second execution. But he lay by, and no action was brought by 
Fakiruddin or by Anund Loehun N undi for nearly nine years after the defendant 
had been put into actual possession of the property under his purchase, and then' 
Fakiruddin commenced a suit in the MoonsifFs Court. The Moonsiff had not 
jurisdiction to try cases to the extent of the value of the property. An objection 
was taken to his jurisdiction, and then Fakiruddin sold the property to the plaintiff 
after the defendant N o. 1 had been in possession for nine years, and when there 
was a dispute and an action pending respecting the title. 

That suit was afterwards dismissed, and the plaintiff brought the present 
action in 1874 


Under these circumstances there is sufficient evidence to satisfy their Lord- 
ships that the purchase by Fakiruddin, if indeed he did purchase in the name of 
Anund Loehun Nundi, was a purchase henamee for the original judgment-debtor, 
who furnished and supplied the money for that purpose. 

: , “ Under these circumstances their Lordships think that the plaintiff is not 
entitled to recover. It is not necessary, therefore, to decide whether the Principal 
; .Sadder Arneen had jurisdiction to issue the execution under which the plaintiff’s 
rfer purchased the estate, but their Lordships wish it to be distinctly under- 
I^Aat^they throw no doubt whatever upon the decision of the High Court 
b It .was held that the Principal Sudder Ameem had jurisdiction to issue 

eiroiimstances their Lordships will humbly advise Her Majesty 
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The 14th June 1879. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Adoption (by Widow ) — Alienations before Adoption — Agreement with Natural 
Father of Adopted Son — Ratification by Son. 

On Appecd from the High Court at Madras . 

Ramasawmi Aiyan and others 
versus 

Veneataramaiyan, alias Chidambaraiyan. 

In a suit brought on behalf of the respondent as heir of his adoptive father, by virtue of an adop- 
tion by his widow after his death, to set aside various dispositions of the property made by the widow 
before the adoption, the defence was that the respondent had been adopted upon the faith of an express 
written agreement by his father, subsequently ratified by himself when he came of age, that none of the 
transactions were to be disputed : Held that the agreement of the natural father was not void, but 
was, at the least, capable of ratification when his son became of age ; and that the son had so ratified it. 

This was an appeal from a decree of the High Court of Madras of the 24th 
January 1877, reversing a decision of the District Court of Trichinopoly. 

Mr. Leith , Q.C., and Mr. Mayne for Appellants. 

Mr. Cowie , Q.C. , and Mr. Graham for Respondent. 

The suit was brought in December 1878 on behalf of the respondent as heir 
of one Rangasawmi, by virtue of an adoption made by his widow after his death, 
to set aside various dispositions of the property made by the widow before the 
adoption. The appellants were the widow and the various persons who claimed 
under the disputed transactions. Neither the adoption nor the transactions were 
denied ; but the defence set up was that the respondent had been adopted in 1862 
upon the faith of an express written agreement by his father, subsequently ratified 
by himself when he came of age, that none of the transactions were to be disputed. 
The^local Court dismissed the suit, but the High Court reversed that decision. 

Sir Robert Collier delivered judgment as follows : — 

The facts of this case material to its decision are as follows : — 

Rangasawmi Aiyan was the youngest of three brothers of a joint Hindoo 
family. The eldest brother died in the year 1858, leaving a widow named Thy- 
ammul. On his death the two remaining brothers made a partition of the property 
to which they were entitled. The second brother died in I860, leaving a widow 
named Lakstimi Animal. Rangasawmi had a wife, the daughter of Ramasawmi, 
who was his cousin, and was the brother of Thyammul. Rangasawmi, having no 
children, on the 19th January 1861 executed the following document: — 

“ Agreement executed on the 19th January 1861 by me, Rangasamiaiyan, son of 
Subbaiyan, residing at Minakshipuram, in the Trichinopoly talook, while in 
the possession of sound mind, in favor of Ramaaami aiyan, son of Ananta- 
krishnaiyan, residing at Kulumani in the said talook, to wit : — 

“In the villages of Minakshipuram aforesaid, Gouripuram, Tiruppulatturai, 
Analai, Rangachchipuram, Elumanur, Antamallur, Ammangudi, Kulumani, Mul- 
angudi, Taehchagudi, and Kottattai, I hold some property. Besides, in respect of 
the moveable and immoveable property standing in the names of Lakshmi Animal, 
the widow of Visvanadhaiyan, my elder brother, and others, I brought a suit in 
No. 5 o^ 1860 on the file of the Civil Court, which is now pending in appeal 
before the Sudder Court in No. of 1860. My present state of health' is, however 
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too bad to permit me to manage and take care of the said (last-mentioned) pro- 
perty, as well as the said (first-mentioned) bouse, ground, bouses, cattle, etc. 
Besides, I Lave no issue, and have consequently adopted your son Krishnasami 
this day according to law. You shall, therefore, yourself manage the affairs of all 
the moveable and immoveable property, etc., except three eheis of land consti- 
tuting two shares in the village of Kulumani, which I have given away to my 
elder sister, Tangammal, as manjakani (land granted for expenses), pay the Govern- 
ment revenue, etc., assessed thereon, render the necessary assistance in the interests 
of the .said suit, and maintain my adopted son aforesaid. Besides, you should 
deliver up to the two persons aforesaid, so soon as my said adopted son attained 
his age, all the said moveable and immoveable property, and all the other pro- 
perty save such as might have been legitimately expended till then. Further- 
more, you should administer the charity of distributing boiled rice, etc., at my 
house in the village of Minakshipuram, and by a}) plying therefor the incomes 
derivable from the wet and dry lands of that village left after paying the expenses, 
Government revenue, etc., keep an account of the receipts and disbursements in 
that matter, and you should get Krishnasawmi, my adopted son aforesaid, after 
he attained his age, and Lokambal my wife, these two to administer these charities 
in perpetuity, and in a manner allowing no scope for any shortcomings. 

“ You should, also, while thus acting, and until my son attained his age, look 
after the duties of the office of manager, which I hold in my name with respect 
to the Tiruppulatturai pagoda. 

“ To this effect, I, Rangasawmi Aiyan, execute the agreement in favor of 
Ramasawmi Aiyan.” 

In pursuance of this instrument the child therein mentioned was adopted, 
and Ramasawmi undertook the management of the estate. 

On the 9th February 1861 Rangasawmi executed the following document, 
which is termed in the record a mookhtarnamah : — 


“ Mookhtarnamah (general power of attorney) executed on the 9th February 
1861 by Rangasawmi Aiyan, son of Subbaiyan, residing at Minakshipuram, in the 
Trichinopoly talook, in favor of Ramasawmi Aiyan, son of Anantakrishnaiyan, 
residing in the village of Kulumani, in the said talook, to wit : — At present the 
state of my health is not satisfactory, and I have no issue. Besides, for the 
management of my own immoveable property which I am in the enjoymenj. of, 
for the conduct of the suit which I brought in No. 5 of 1860 on the file of the 
Civil Court against Lakshmi Animal, the widow of Yisvanadhaiyan, my elder 
brother, touching certain property, and which 1 have now brought on appeal in 
No. 25 of the same year, on the file of the Sudder Court, and for the looking after 
of my adopted son, Krishnasawmi, minor, my wife, and myself, I have no friend 
to look up to but yourself. You should therefore look after us as mentioned above, 
and hold all my property according to your pleasure, and manage the same. If 
the said Sudder Appeal No. 25 should also terminate against me, you should take 
upon yourself and manage the dry and wet land forming the eleven pangus (shares) 
in the village of Minakshipuram, the four pangus (shares) in Analai, one pangu 
(share) in Tiruppilatturai, and one pangu (share) in Taehchangudi, one house- 
pound in Kulumani, out of the property in my possession, and, without concern 
in the profit or loss therefrom arising, make the same over to my adopted son 
afte he attained his majority. Besides, as I have consented to Tayammal, the 

S brother, Venkataramaiyan, making an adoption, which she is 
n accordance with the authority given by my elder brother 
d get my wife to give up out of our property to the said ammal 
1 share of my elder brother aforesaid, a dwelling-house, one 
e-ground, cattle, ploughs, etc., all in a group, with liberty 46 
fey to appropriate the same aceordifig,,to^m(k^; 
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in satisfaction of the debts contracted by me for the family expenses and for the 
costs of the said suit, and clear off my debts in full. You are at liberty yourself 
to demand and recover the sundry debts due to me. All prior documents of any 
kind whatsoever referring to the above subject shall become null. I have thus 
with my full consent executed to you this mookhtarnamah (general power of 
attorney). 5 ' 

The High Court of Madras, of whose judgment some notes, obviously very 
imperfect, are to be found in the Record, appear to have treated this document, 
which was not registered, as open to much suspicion. It may be, but inasmuch 
as it has been found to be genuine by the Lower Court, before which some of the 
attesting witnesses were called, while no evidence directly impeaching it was pro- 
duced, their Lordships find no sufficient grounds for disbelieving its execution, or 
setting it aside as invalid. 

Rangasawmi died in 1861, not long after the execution of this document, 
but the precise date of Ids death does not appear. 

On the 10th June 1862 the widow of Rangasawmi, Lokambal, assuming to 
act under the directions of the mookhtarnamah, executed a release to Thyammal of 
what may be described in general terms as one-third of the family property. 

On the 23rd June 1862 Lokambal, assuming to act under the same authority, 
executed three deeds of sale to one Vamanaiyan of what may be described in 
general terms as another one-third of the property for advances alleged to have 
been made to her for the payment of her husband’s debts. 

It appears that the property conveyed to Thyammal found its way, after 
some interval, into the hands of her brother, Ramasawmi, and that by the last 
three deeds Lokambal in effect conveyed the property to which they refer to 
Ramasawmi, her father, who admits the sale to the nominal purchaser to have 
been benamee for him, alleging that he paid the consideration money, and that it 
was appropriated to the payment of the debts of Rangasawmi. Almost imme- 
diately after the execution of these deeds the adopted son died. 

Thereupon the widow proceeded to make a new adoption under authority 
from her husband (as is now conceded), and with this object entered into the 
following agreement with one Mutturamaiyan for the adoption of his son, who is 
the plaintiff in this suit, 

“ Agreement executed on the 23rd Ani of Dundhubbi, corresponding to the 5th 
July 1862, by Mutturamaiyan, son of Venkaiyan, residing at Diksh asamudram, 
otherwise known as Mullakudi, in the Trivadi talook, in the Combaconum 
district, in favor of Lokambal Animal, the widow of Rangasawmi Aiyan, 
residing at Minakshiammalpuram, in the Triehinopoly talook, in the Trich- 
inopoly district, and Ramasawmi Aiyan, the authorized agent of the said 
Rangasawmi Aiyan, to wit : — 

u After entering into a partition, the said Rangasawmi Aiyan adopted Krish- 
nasawmi, a minor, and died some time afterwards; and, some time after this, 
Krishnasawmi also died. Thereupon, with a view to the fulfilment of the said 
Rangasawmi Aiyan’s wish to make an adoption, I gave my son, Chidambaram, alias 
Venkataraman, in adoption to the said Lokambal Annual according to law with 
my full consent. Excluding the sales of property made to third parties in satis- 
faction of the debts contracted by the said Rangasawmi Aiyan, and the absolute 
disposition of property made in favor of Thyammal, the widow of Yenkataram- 
aiyan, his elder brother, for her share, all of which took place so far back as during 
the lifetime of the said minor, Krishnasawmi, the said Lokambal Ammal is now 
possessed and in the enjoyment of eleven pungus (shares) of wet land and the wet 
and^ dry samudayams appertaining thereto in Minakshiammalpuram ^aforesaid, 
setting aside the house-ground of Muttulinga Medeliar and the patti manai lying 
ip* the west of it, of one pungu (share) of wet lands and the samudayams thereto 
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appertaining in Tiruppilatturai, setting aside the house-ground of Pannai Seturaiyar, 
of one of the house-grounds which fell to his share in the agraharam of the village 
of Kulumani, of one pungu (share) in the village of Tachchangudi, and of four 
pungus (shares) in the village of Analai, with the samudayams thereto apper- 
taining. Beyond this property which is in her possession, the said ammal (lady) 
lias no property. Agreeing, therefore, to my begotton son, Chidambaram, alias 
Yenkataraman, who is the minor adopted son above mentioned, being put in pos- 
session of the said property which now remains, after he attained his majority, I 
have, with my full consent, given my said son in adoption. I have therefore 
executed to you this agreement to show that you alone, who are henceforth 
entitled to all sorts of rights until the adopted son aforesaid should attain his age, 
and competent to solemnize his wedding and other auspicious ceremonies, should 
look after the said adopted son and the said property ; that, whether or not there 
is more property, neither I nor my begotten son, who is the adopted son above 
mentioned, have any sort of claim or title to the same, or to their enjoyment. 

“ (Signed) Muttuiumaiyax ” 


It is in evidence that Mutturamaiyan was informed that two-thirds of the 
property had been alienated, and was shown the mookhtarnamah and the four deeds 
which have been referred to. Thus, if not distinctly informed of the true nature 
of the transactions, he was at the least put upon enquiry respecting them. It is 
not alleged, much less proved, that any fraud was practised upon him, and on his 
being called as a witness by both parties no question was put to him suggesting 
that he had been induced to make this agreement by any misrepresentation or 
concealment. Their Lordships, therefore, feel themselves bound to assume that 
the father conseuted to give his son in adoption on the understanding that he 
would inherit only about one-third of the late Rangasawmi’s property, being 
aware, or not caring to enquire, how the remaining two-thirds had been disposed of. 
The legal effect of this proceeding will be dealt with hereafter. The plaintiff, shortly 
after he became of age, which time is found by both Courts to have been in 1869, 
executed a lease (dated 4th October 1869) to Naganadien, a son of Ramasawmi, 
of all, or almost all, the lands to whicli he was entitled, for thirteen years, at a 
“ swaunbogam ” rent of Rs. 150 per annum, the lessee further undertaking to 
maintain the plaintiff and his adoptive mother. ■ ^ 

This lease, which put him entirely in the power of Ramasawmi’s son, or, in 
other words, of Ramasawmi himself, and which he certainly ought not to have 
been induced or even allowed to execute, he some time afterwards very naturally 
desired to set aside, and, his adoptive family insisting on maintaining it,, he left 
his adoptive mother’s house, married, and went to live at the house of his wife's 
father. Although he returned once or more to his adoptive mother’s house, it was 
when he was living in the house of his wife’s father and surrounded by her rela- 
tions that he executed, on the 19th August 1871, the agreement, on the validity 
of which the case chiefly depends. 

, This agreement is as follows : — 


i' 1 Agreement executed on the 19th August 1873, corresponding to the 5th Avani 
p?- ;[ J ■ ^ of Prajotpatti, to. Lokambal Ammal, the widow of Rangasawmi Aiyan, culti- 
H residing in the village of Minakshipuram, in the Tri.chinop.oly talook, 

;* OMdambaram, alias Venkataramaiyan, the adopted son of the said lady, 

’ ' ^||^i|iyato'r, residing at the said place, to wit: — 

>£ the wet, a,nd dry lands, topes, house-grounds, purchases,, and other 
1 ty which came to the share of your said husband On partition as his : 
villages of Minakshipuram, Gouripuram, Analai,, Ranga^h- 

’’’ ^Anfl^nallur, Amm&ngudi* Jtulumwy 

being 
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which, by virtue of a mookhtarnamah granted by your said husband in the name of 
your father, Ramasawmi Aiyan, on the 4th February 1861, before ever I wasr 
adopted by you, and of an agreement granted in conformity therewith to you and 
your father, Ramasawmi Aiyan, by my natural father, Ramuvaiyan, on the 5th ' 
July 1862, you gave away on the 10th and 23rd June 1862, in obedience to the 
orders of your said husband; Rangasawmi Aiyan, deceased, partly under an agree- 
ment to Thyammal, the widow of his elder brother, Venkataramaiyan, with power 
to sell, and partly under deeds of absolute sale, in favor of Kulumani Vamanaiyan 
in satisfaction of the debts contracted by your husband, Rangasawmi Aiyan, and 
which your father, Ramasawmi Aiyan, had cleared with his own funds ; there still 
rexnain eight pangus in the village of Minakshipuram, after deducting the three 
pangus lost owing to the railway, out of the eleven pangus had there, four pangus 
in Analai, one pangu in Tiruppilatturai, one pangu in Tachchangudi, and 30 feet 
of a house-ground to the east of Chelamaiyans house-ground in the northern row 
in the Suryavastu Agraharam of Kulumani, which you have continued to hold in 
full right. These I, having attained my majority, got from you, and took charge 
of the said property just as they were in accordance with the above said arrange- 
ments ; and in 1869 I leased the said lands to Naganadhaiyan for a swaunbhogam 
ready money rent, and got the registry transferred accordingly. Of these lands I 
gave your father, Ramasawmi Aiyan, six pangus in the village of Minakshipuram, 
measuring acres 10 and dec. 8, and one pangu in the village of Tachchangudi, 
measuring acres 3 and dec, 35 ; in all measuring acres 13 and dec. 43 of land, 
together with the dry and wet lands and all other samudayams thereto apper- 
taining, and a house-ground in the village of Kulumani, as per the descriptive 
statement of lands contained in the additional paper hereto annexed, and got in 
exchange acres 14 and dec. 30 of land, comprised in the 5-/^ pangus purchased by 
the said Ramasawmi Aiyan from the said Thyammal and Yamanaiyan under a 
deed and an agreement, i.e., 2-}f- pangus in the village of Analai, and 2§ pangus 
in the village of Rangachchipuram, including Pudutimttukattalai, together with 
the wet and dry lands and all other samudayams appertaining thereto, as also 
32 feet of a house-ground where Pannai Setuvaiyan resides, and which belongs 
to the said Ramasawmi Aiyan, in the Suryavasaka Agraharam of the village of 
Tiruppilatturai, and 24 feet of a house-ground purchased under a deed by the 
saideRamasawmi Aiyan from Manametbu Chetti in the western row of the Agra- 
haram, running north to south, in the Garudavasakam of the said village, as per 
the descriptive statement of lands contained in the additional paper hereto annexed, 
Notwithstanding all this, I have given you for your maintenance for life, in con- 
sideration of your feeling it disagreeable to live with me, the 2| pangus which I 
got in exchange as aforesaid in the said village of Rangaehchipuram, and 2 of the 
pangus in the village of Minakshipuram, making in all 4§ pangus, together with the 
wet and dry lands and all other samudayams thereto appertaining. Y ou shall there- 
fore enjoy the said lands for your life, paying the Government revenue assessed 
thereon, and defraying the expenses of your maintenance, vows, and other cere- 
monies with the aid of the incomes thereof. The said lands should revert to me upon 
your death. You should not subject the said lands which have been allowed to you 
to hypothecation, mortgage, or sale, or otherwise encumber or alienate them. For 
myself, I agree that, inasmuch as the lands which I enjoy were derived from you, 
I shall not, without your written consent, subject them to hypothecation or sale, 
or otherwise encumber or alienate them. As regards any property other than 
what has come to you and me under this document, and the landed property 
passed by you under sale and agreement in obedience to the orders of your hus- 
band, I hate no claim, interest, or title. As regards the two pangus I am entitled 
to enjoy bv reversion on your death in the village of Minakshipuram,,! shall take 
; the .share of M.ettupadugai dry land appertaining thereto out of the tract lying to 
, :fh^;West of the Mattupadai (cattle pass). Thus I have executed this agreement. 
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" The lands, etc., of the village of Elumanur are included in the deed of sale 
you executed in favor of the said'Vamanaiyan, 

“ (Signed) Chidambaram, alias V enkataram aiy an. ” 

A schedule is appended, specifying in detail the properties to which the 
mother and son are respectively entitled. 

In the year 1:873 the plaintiff instituted a suit against the present defendants, 
which was by a lamentable miscarriage of justice dismissed on the ground that 
he declared himself to be 17 years old, and ought until he was 18 to have sued by 
his guardian. 

^Whereupon lie instituted the present suit by his guardian, at first in forma 
pauperis, but was not allowed to retain that character in his appeal to the High 
Court. 

The suit is against Lokamhai Ramasawmi Naganadha (the son of Ramasawmi, 
.and the lessee under the deed of October 1869), Thyammal and Manaiyan alias 
Yailialingaian, who was made a defendant at his own request. 

The plaint, which is informal and obscure, in substance seeks to set aside all 
the alienations of the adoptive father’s property which have been described, and 
•claims all the property from the whole of which, even so much as the defendants 
admit the plaintiff to have been entitled to, he declares himself to have been ousted. 
The defendants maintain the genuineness and validity of the transactions which 
have been described, insist on the deed of 19th August 1871 being binding on the 
plaintiff as a family settlement, and deny his dispossession of so much as he was 
entitled to under it. 

The Subordinate Judge dismissed the suit, on the ground that the agreement 
of August 1871, which, he treats as a final adjustment of the family disputes, was 
executed by the plaintiff two years after he became of age, was not obtained by 
fraud or coercion, and was consequently binding on him. 

This judgment was reversed by the High Court, on grounds which do not 
very distinctly appear. That Court appears to have considered the agreement of 
the plaintiff’s natural father at his adoption to have been void in law in as far as 
it relinquished on behalf of the plaintiff his right to any part of the property 
which had been his .adoptive father’s, that he was entitled to set aside the 
alienations made before- his adoption as having been fraudulent and void agrinst 
him, .and that the agreement of August 1871 was not binding on him, having been 
executed by him without a full explanation having been given to him of his 
rights. They appear also to have treated his allegation, of which he himself gave 
.some evidence, of his dispossession from the whole of the property as established, 
arid decree to him all the property claimed in the schedule to his plaint, that is, 
ah his adoptive father’s property, together with (as is asserted by the appellants) 
more property which he claimed by a supplemental schedule which he was 
^flowed to file. The present appeal is from this judgment. 

Some -of the circumstances of this case are peculiar. The first adopted son 
became his father’s heir ; on the death of that son after that of bis father, the 
widow' became the heir, not of her late husband but of the adopted son. Whether 
■ the act of adopting another son she in point of law divested herself of that 
•.estate in favor of the second son may be a question of some nicety, on which 
Lordships give m opinion. How far the natural father can by agreement 
ilpfeie.the adoption renounce all or part of his son’s rights, so as to bind that son 
' becomes of age, is also a question not altogether unattended with 

' although the case of Chiiko Maghunath Rajadiksh and others v. 

11th volume of the Bombay High Court Reports, p. 199, certainly 
• decid^l'f|i|, ( an agreement on the part of the father* that his son’s interest; sb^ffee 

the widow is; valid 'and binding. - 
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which has been set out was not void, but was, at the least, capable of ratification 
when his son became of age. The main question in the cause is therefore reduced 
to this, whether the son did or did not validly ratify it. Unquestionably the 
manner in which Ramasawmi contrived to get into liis hands two thirds of the 
property of Rangasawmi, partly through his daughter and partly through his 
sister, raises a very strong suspicion, to say the least, of unfair dealing against 
him ; and if it had been shown that the instrument of 1871 had boon executed 
by the plaintiff under his influence (as probably the lease of October 1801) was), 
it would be properly set aside. It must be borne in mind, however, that the 
plaintiff when he executed it had been of age two years, that he was sufficiently 
alive to his rights to be aware that the lease of 1869 was injurious to him, and 
to desire to set it aside, that he was residing with his wife’s family, strangers it 
would appear to that of his adoptive mother, and that before executing the 
instrument he consulted members of his wife’s family, upon whose advice he 
acted. It may he further observed that in a subsequent suit the plaintiff, about 
12 months after, stated that he enjoyed the property of his adoptive father under 
this agreement. 

Such being the evidence, and the Subordinate Judge, who had the advantage 
of hearing the witnesses, having found in favor of the validity of this document, 
their Lordships have come to the conclusion that there are no sufficient grounds 
for setting it aside. 

The main question being thus disposed of, two subsidiary questions remain 
to be noticed. 

It was the plaintiff’s case, supported by some evidence, that lie had never 
been allowed to take possession of any part of his adoptive father’s property, 
while there was evidence on the other side that he had taken and kept possession 
of so much of it as he was entitled to under the deed of 19th August 1871. 
There is no issue and no express finding on this question in the Court below, but 
it may be assumed that the Judge adopted the contention of the defendants. 
The judgment of the High Court, however, assumes the plaintiff to have been 
wholly dispossessed, and that by all the defendants. Under these circumstances it 
seems to their Lordships that the case cannot be satisfactorily disposed of without 
a re-trial of this question, if, indeed, it has been tried at all, and that an express 
finding should be come to whether the plaintiff has been dispossessed, or kept out 
of possession, of all or any of the property to which he was entitled by the last- 
mentioned deed, and, if so, by which of the defendants. 

It further appears that compensation money was paid to Lokambal by the 
Railway Department for lands taken from the one-third portion of the lands of 
Rangasawmi to which, under the deed of adoption of 5th July 1802 the plaintiff 
was entitled; the sum is stated by the plaintiff to be Rs. 2,500, by the defendant 
to be Rs. 1,700. 

Their Lordships do not consider that, by the deed of 19th August 1871, the 
main object of which seems to have been to ratify the disposition which had been 
made of the specified properties mentioned in it as “having been excluded,” and 
to assign to the widow a specific portion of the remaining land in lieu of main- 
tenance, the plaintiff can be taken to have relinquished his claim to this money. 
An issue on this question was framed in the Court below, but it is not alluded to 
in the judgment. Their Lordships are of opinion that the question should be 
tried to how much of this sum the plaintiff is entitled; it will, of course, be open 
to the defendants to prove that the money received has been properly expended 
on the land, as they have alleged it to have been in their answer. On the legal 
effect of the plaintiff’s covenant against alienation their Lordships do not think It 
necessary to give an opinion. - . 

In accordance with the views which they have expressed, their Lordships 
* will humbly advise Her ’Majesty that the judgments and decrees of both the 
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Lower Courts be reversed, and that it be declared that the parties are hound by 
the deed of 19th August 1871. That the High Court be directed to remand the 
case to the District Court of Triehinopoly for the trial of the following issues, 
viz . : — 

1. Whether the plaintiff has been ousted or kept out of possession of all or 
any of the lands to which he was entitled under the said deed ; if so, by which of 
the defendants. 

2. To how much, if any, of the said compensation money paid by the Railway 
Department he is entitled. 

That the said District Court do return the findings on those issues to the 
High Court in accordance with the direction of the Code of Civil Procedure, and 
that the High Court do thereupon finally determine the case. 

That each party do bear his own costs of this appeal, and that all the costs of 
the parties in the Lower Courts do abide the event of the final decision of 
the suit. 


The *2 5 tli June 1879. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Alluvial Land— Reg. XI of 1825, s. 4 cl. 1 — Temporary Settlements — Usage- 

River GiviiducL 


On Appeal from the High Court at Calcutta. 


Rughoobur Dyal Sahoo and others 
versus 

The Maharajah Kishen Pertab Sahi. 

In the absence of proof of a clear and distinct usage, the Privy Council were of opinion that ftiere 
was no sufficient evidence to justify the finding of the Hugh Court that the settlements made with the 
plaintiffs, though temporary, were made on the basis that the river G unduck was the boundary line not 
only of the two Zillahs Samn and Tirboot, but of the estates appertaining to those districts ; but that 
the land in dispute was settled with the plaintiff’s ancestors as the proprietors of alluvion, and Jhad 
become an increment to their estate by gradual accretion under cl. 1 s. ‘1 Reg. XI of 1825. 

There is no obligation on the part of the Government to assess permanently land which becomes 
an increment to an estate by gradual accession under the above clause. Nor does a, temporary assess- 
ment reduce to a temporary estate, or to an estate of a limited and temporary character, the Interest of 
the holder in the accretion, which was permanent, as being an increment to an estate which was per- 
manent; but it merely fixes the period during which the increment should be subject to the revenue 
assessed, so that the Government at the expiration of the settlement might be at liberty to raise it 
according to the value of the land. 


, This was an appeal from a judgment of the High Court of Calcutta of the 
','14 .May 1878, reversing a decree of the Subordinate Judge of Sarun in the 
‘ Bengal Presidency. 

. %yne for Appellants. 

: jp| IjflftpLeUh, Q,C. 7 Mr , Cowie , Q.C., and Mr. C. W. Arathoon for Respondent. 
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proceedings in India which had given rise to the appeal were in 
order of remand, to try .certain issues recommended by the' 
** * August 1873. The remanded issues were decidedyby^thO:: 

pf the appellants, fc,ut that , decree ; was ;reyp^| : : !$y - 
; on had lasted nearly twenty years in sHk The 




appellants are zemindars in Tirhoot, and the respondent is the Maharajah of 
Hutwah ; and the question was as to the title to certain alluvial land which had 
formed between the two estates. 

Sir Barnes Peacock delivered the judgment of the Judicial Committee as 
follows : — 

The facts of this ease are very clearly stated in the judgment of their Lord- 
ships upon the remand in the year 1873.* It is clear that in 1837 a settlement 
of the lands in dispute was made with the predecessors of the plaintiff. That 
settlement was made at a revenue of Rs. 842 3 annas. In 1847 the settlement 
was renewed, and the predecessors of the plaintiff continued in possession of the 
lands from 1837, when the settlement was first made with them, down to the 
expiration of the settlement of 1847. Prior to the renewal of that settlement in 
1857 the River Gunduek, which was to the south of the plaintiff’s zemindary and 
to the north of the defendant’s, had so completely changed its course that the 
lands in dispute, which were formerly on the north side of the river, were capable 
of being identified on the south side of it. 

A question arose as to the renewal of the settlement of 1 847, and the lands 
being then on the south side of the river, which was the acknowledged boundary 
between the districts of Sarun and Tirhoot, were then in the district of Sarun, 
Mr. Lautour, who was the Collector of Tirhoot, and who had formerly settled the 
lands when they were on the north side of the river, and were then in his district, 
had some doubt whether he had jurisdiction to re-settle them. The question was 
referred to the Commissioner, Mr. Tayler, who decided in favor of Mr. Lau tour’s 
jurisdiction, and directed him to renew- the settlement with the owners of the 
plaintiff’s zemindary, Sohagpoor, upon which an appeal was presented to the 
Board of Revenue, and they ordered the settlement not to be made with the 
owners of the plaintiff’s -zemindary, but with the owners of that of the defendant 
on the southern side of the river. It is in consequence of that order that differ- 
ences have arisen between the parties as to whether the plaintiff was entitled to a 
renewal of the settlement in 1857 or whether the defendant was entitled to it. 

The rule under the first clause of the 4th Section of Reg. XI of 1825 
is that land gained by gradual accession, whether from the recess of a river or of 
the sea, is to be considered as an increment to the tenure of the person to whose 
laild or estate it is thus annexed, “ whether such land or estate be held imme- 
diately from Government by a zemindar or other superior land-holder, or as a 
subordinate tenure by any description of under-tenant whatever.” The plaintiff 
claimed that the lands in dispute were formerly an increment to his estate by 
gradual accession, and that they had been settled with the owners of Sohagpore 
upon that basis. By the second clause of the fourth Section the rule before 
mentioned was not to be considered applicable to cases in which a fiver by a 
sudden change of its course breaks through and intersects an estate without any 
gradual encroachment, or by the violence of its stream separates a considerable 
piece of land from one estate and joins it to another estate without destroying 
the identity and preventing the recognition of the land so removed. The change 
of the course of the River Gunduek on the last occasion was a sudden change, 
and the land which had originally been settled with the plaintiff" on the north 
side of the riyer was capable of being identified on the south side of the river. 
Therefore this land which had been, in the possession of the plaintiff for twenty 
years and had been brought into cultivation by him, did not, according to the 
4th Section of Reg. XI of 1825, belong to the owner of the zemindary on the 
south side of the river as having been gained by gradual accession. But a question 
. arose whether in coiisequence of an established usage the river, however its course 
: , might be changed, was not to be considered as the boundary between the two 
' .zemindaries as it was between the two districts. The 2nd Section of the Regula- 
; ’jfo; , ' * 20 W. B. 427; 2' Sixth. P. C. K. 910. - ',V 
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tlon of 1825 was relied upon by the defendant. By that Section it was enacted 
that, “Whenever any clear and definite usage of Shekust pywust respecting the 
disjunction and junction of land by the encroachment or recess of a river may 
have been immemorially established for determining the rights of the proprietors 
of two or more contiguous estates, divided by a river (such as that the main 
channel of the river dividing the estates shall be the constant boundary between 

them, whatever changes may take place in the courSo of the river by encroach- 
ment on one side and accession on the other), the usage so established shall govern 
the decision of all claims and disputes relative to alluvial land between the parties 
whose estates may be liable to such usage.” The Sadder Board of Revenue 
thought that there was a clear and definite usage that under all circumstances the 
river should he the boundary between the zemindaries on the one side and those 
on the other. They say, “ At the time of the permanent settlement, and since 

then, there has been, the Board observe, a distinct and clear usage that the main 
channel of the Gunduck should be the constant boundary between the two districts 
of Sarun and Tirhoot, and between the zemindaries on each bank divided by the 
river.” They accordingly ordered a settlement to he made with the defendant, 
and in conformity with those directions a summary settlement of the lands, which 
are the subject of this appeal, was made with the defendant, the Maharajah of 
Iiutwah, who obtained possession of the lands. Thereupon the plaintiff in 
January 1800 commenced this suit. He contended that the lands having been 
settled as an accretion to his zemindary on the north side of the river were his 
by virtue of proprietorship; and that being capable of identification, notwith- 
standing the change of the river, they belonged to him under cl. 2 s, 4 
of the Regulation of 1825, and not to the defendant; and then the question arose 
whether there was such a custom as that which the Board of Revenue stated, 
namely, a custom that the river should be the boundary, not only of the districts, 
but of the zemindaries on either side. 


The Principal Sadder Ameon tried the ease, and he dismissed the plaintiffs 
suit upon some technical objections, and also upon the ground that the decision 
of the Board of Revenue that the settlement should be made with the plaintiff 
was final and conclusive. Upon appeal to the High Court they reversed that 
decision, and remanded the case to the Principal Sadder Ameen for re-trial. 

The case afterwards came before this Board upon appeal, and their Lord- 
ships in their judgment of remand, alluding to the trial of the case by the 
Principal Sadder Ameen after the remand by the High Court, say : — “ The opinion 
thus intimated clearly implies that the principal if not the only questions between 
the parties were whether the change in the course of the river having been 
sudden, and the lands being capable of identification, the case fell within the 
second clause, or whether the recession of the stream having been gradual, it had 
taken from the Tirhoot estate what had once belonged to it, and given what it so 
took to the Sarun estate by accretion in the proper sense of the term. The High 
, Court seems to have assumed that the plaintiffs may once have had the per- 
manent and proprietary interest in the lands, and altogether to have ignored the 
■ existence of the alleged usage as an element in the case. This seems to have 
hfisjed the Principal Sudder Ameen who tried the cause on remand, for although 
; j>arfc of his judgment he treats the temporary settlements with the maliks 

, df -...0qhagpoor ” — thqt is, the maliks of the zemindary on the north side of the 
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to have formed by gradual accession on their estate, and to have become an incre- 
ment thereto within the meaning of the first or of the latter part of the third 
clause of s. 4 of Reg. XI of 1825. Their Lordships have not before them 
the whole settlement proceedings, and the Board of Revenue, which presumably 
had access to them, has stated that the settlements were made in accordance with 
the supposed usage. The proceedings which are before their Lordships are not 
altogether inconsistent with this proposition. On the contrary, they contain 
passages which seem to favor it,’ though they do not, taken as a whole, support 
the finding on this point of the Principal Suclder Ameen. From what has been 
said above, it plainly appears that the material thing to be determined in this 
case was the existence of the alleged usage, yet the issue upon that point has 
never been tried/’ Their Lordships finally remanded the case in order that two 
new issues should be tried ; “ first, whether the land in dispute was settled in 
1837 with the then maliks of Mouzah Sohagpoor as the proprietors of alluvion 
which had become an increment to their estate by gradual accretion, or upon 
what other grounds such settlement was made; the burden of proving the 
affirmative of the first part of this issue to be on the plaintiffs. Secondly, 
whether there was at the date of the permanent settlement, and has since been, a 
clear and definite usage that the main channel of the River Gunduck should be 
the constant boundary, not only between the districts of Sarun and Tirhoot, but 
also between the zemindaries on each bank divided by the river. The burden of 
proving the affirmative of this issue to be on the defendant/’ 

The case then went down and was re-tried upon those issues, and further 
evidence was given on the part of the defendant to show that there was such a 
usage. The Subordinate Judge, upon the evidence, found that no such usage had 
been proved ; and he also found on the first issue that the settlement in 1837 was 
not made upon the ground of the alleged usage under s. 2 Reg. XI of 1825, 
but on the ground of their proprietary title under the provisions of cl. 1 
s. 4 of that Regulation, that is to say, that the land was settled in 1837 with the 
owners of Sohagpore as the proprietors of alluvion which had become an incre- 
ment to their estate by gradual accretion. An appeal was preferred from that 
judgment to the High Court, and that Court overruled the decision of the Lower 
Court upon the finding on the first issue, and they abstained from coming to any 
conclusion upon the second issue. There certainly is no sufficient evidence to 
justify their Lordships in finding that there was such a clear and definite usage 
as that stated in the second issue, and in overruling the decision of the Lower 
Court upon that issue upon which the High Court have expressed no opinion. 

Mr. Justice Kemp, one of the learned Judges of the High Court who decided 
the ease upon appeal, held that the Subordinate Judge was wrong in finding that 
the lands had been settled with the owners of Sohagpoor in 1837 upon the ground 
of their proprietary title under cl. 1 s. 4 of the before-mentioned Regulation. 
At page 237 of his judgment he does not quite accurately state what the issue 
really was. Speaking of their Lordships’ judgment on remand, he says : Ce They 
then remark, * that if it should appear that the alleged usage, that is, the usage 
set up by the defendants, namely that the River Gunduck is the boundary between 
the two zillahs of Sarun and Tirhoot, exists, and that the settlements were made 
on the basis of that usage, or 9 (and these observations are very important) f for 
any other reason the interest of the maliks of Sohagpoor in the land in dispute 
was of a limited and temporary character and had expired, that would be fatal to 
the plaintiff’s suit/ J> There was no doubt that the river was the boundary 
between the two zillahs of Sarun and Tirhoot; but the real question was whether 
there was a clear and established usage that that liver should be the constant 
boundary between the zemindaries on either side. That was the question as to 
.. usage which their Lordships intended to be decided. * * * 

On reversing the decision of the Lower Court upon the first issue, Mr. 
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Justice Kemp says: “Then comes the document to be found at page 33, 
Appendix 1, which is a proceeding of the Deputy Collector of Tirhoot, Mr. 
Edward De Rozario, dated 28th November 1837. At page 35 he says that, 
tf Having held a local enquiry and examination I effected a temporary settlement 
for seven years from 1245 to 1251 Fusli, with Jugdeo Narain, the proprietor of 
the bureri lands above mentioned/ that is, the lands of Sohagpoor.” That does 
not affect the case at all. He merely says that hdriiad made a temporary settle- 
ment with the owners of Sohagpoor. Mr. Justice Kemp proceeds, Then follows, 
at page 41, a copy of the report of the same officer, vis., Mr. Edward De Rozario, 
the Deputy Collector of Tirhoot, to his immediate superior, Mr. Campbell. 
Before referring to this report we notice a passage in the settlement proceeding of 
Mr. De Rozario, which is to be found at page SO, Appendix 1. He says, “ ‘ The 
proprietors of Mouzah Bhukain, etc., Perguimah Goa, Zillah Sarun, were given to 
understand that a settlement of the land that has accreted from the Gunduck 
cannot be made contrary to the line of demarcation, namely, the River Gunduck.’ 
Returning to the Report of Mr. De Rozario, submitting his proceeding to his 
immediate superior, we find at page 42, paragraph 6, of that Report that the 
petition of the maliks of Bhukain, in -which they had claimed for an exception to 
the established usage of the recognised boundary of the main channel of the 
Gunduck to be made in their ffavor, was opposed to all regulations and was 
inadmissible/' Those two documents are set out in the present record, first at 
page 44, in which Mr. De Rozario says, “ Therefore the proprietors of Mouzah 
Bhukain, etc., Pergunnah Goa, Zillah Sarun, were given to understand that a 
settlement of the land that has accreted from the Gunduck cannot be made 



contrary to the line of demarcation, namely, the River Gunduck/* He does not 
say that a clear and definite usage existed that the River Gunduck was to be the 
boundary between the two zemindaries. The other document to which the 
learned Judge refers is at page 47 of the Record, and is contained in a letter to 
Mr. Campbell, who was the Deputy Collector in charge of khas and resumed 
mcbals in Tirhoot. That letter was dated the 16th February 1838, and contains the 
passage to which the learned Judge refers: “The petition of the maliks of 
Bhukain, etc., Zillah Sarun, for exception to the established boundary of the main 
channel of the Gunduck in opposition to all regulation was inadmissible, and their 
unfounded officiousness pointing out the permanently assessed land as portion of 
the alluvion from a puerile motive.” To say the least of it, it is very ambiguous 
what was meant by that statement. But in the last paragraph of that letter, 
at page 48 of this Record, paragraph 9, he says : " These lands established as an 
alluvion of the estate registered in the name of Futteh Sing, descending on his 
demise to his sons Gunga Persad and Jugdeo Narain Sing, with the latter as the 
surviving proprietor, I have, under Reg. XI of 1825 effected a temporary settle- 
ment for seven years, from 1245 to 1251 Fusli inclusive, on the sudder jmnma of 
Sicca Rs. 789 9, or Co/s Rs. 842 3 2, which I now have the honor to submit to 


your approval/’ If Mr. De Rozario had relied upon a dear and established usage 
that the river was, under all circumstances, to be the boundary between the two 
zemindaries, it was unnecessary to say that it had been established that the lands 
were an alluvion of the estate, etc. It would have been sufficient to say they are 
to the north of the river, and consequently, according to the established usage, are 
^ the zemindary on the northern side of it. It appears, therefore, to their 
:|^l«u p s'tl)at the lands were settled with the predecessors of the plaintiffs as an 
them estate, and that, as far as the statements in the letters go, they', 
that it was made with the plaintiff upon the ground' of there, 
established usage that under all circumstances the River 
? 'tested as the boundary between the. twoi zen^d|i|ek 
' Mr- ^usftjteer.Re^ 
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any importance with reference to the first temporary settlement made with the 
plaintiffs by the revenue authorities. The second settlement was made for ten 
years with the plaintiff, from 1846 to 1856 by Mr. Deputy Collector. At page 
45 will be found the proceeding of that officer with reference to this second 
temporary settlement made with the plaintiff*. That proceeding was before their 
Lordships of the Privy Council/’ It does not appear that the second settlement 
at all affected the case ; it wal merely a renewal of the settlement of 1837, and if 
the settlement of 1837 had been made on the principle of established usage, the 
second settlement followed upon the ground of that usage. If, on the contrary, it 
was made with the plaintiff* as the proprietor of an estate to which the lands had 
become an accretion by gradual accession, then the second settlement was made 
upon the same principle. Mr. J ustice Kemp proceeds, “ The next proceeding is 
at page 55. This was not before the Privy Council, but was subsequently filed 
after the remand by the plaintiffs. It is merely a letter of the Collector forward- 
ing the proceedings connected with the temporary settlement concluded with the 
plaintiffs. But a passage has been referred to in it by the pleader for the 
plaintiffs, in which the Collector says that a settlement has been concluded for a 
period of ten years with the heirs of Gunga Persad and Jugdeo Namin' as maliks 
of the Kurrari Mehal.” That shows that the settlement was made with them, 
not in consequence of any known and established usage, but upon the ground of 
the ordinary rule under Reg. XI of 1825. Then he says, “Having reviewed the 
documents filed by the plaintiffs both before and after remand, we come to the 
decision upon the first issue laid down by their Lordships of the Privy Council ; 
and as after a careful consideration we have come to a conclusion different to that 
which the Subordinate Judge has arrived at, we shall confine our decision to the 
finding on the first issue laid down, inasmuch as we consider it unnecessary to 
enter into the second issue laid down by tlieir Lordships of the Privy Council. 
We are of opinion that the settlements made with the plaintiffs were temporary 
settlements, and were made on the basis that the Gunduck was the boundary line, 
not only of the two Zillahs Sarun and Tirhoot, but of the estates appertaining to 
those districts ; that the land in dispute was settled with the plaintiffs on tem- 
porary leases, and that those settlements were of a limited and temporary 
character. Such being the case, to use the words of their Lordships, this finding 
is fatal to the plaintiff’s suit/’ 

With reference to the settlements being of a temporary character, we must 
consider what the law is upon the subject. If this accretion belonged to the 
plaintiffs by virtue of the first clause of s. 4 of Reg. XI of 1825 as lands which 
had been gained by gradual accession to their estate, then by virtue of the first 
» clause of that Section it became an increment to the plaintiffs estate, and the 
property became his property. The words are : “ When land is gained by gradual 
accession, whether from the recess of a river or of the sea, it shall be considered 
an increment to the tenure of the person to whose land or estate it is thus 
annexed, whether such land or estate be held immediately from Government by 
a zemindar or other superior landowner, or as a subordinate tenure of any 
description of under tenant whatever ; provided that the increment of land thus 
obtained shall not entitle the person in possession of the estate or tenure to which 
the land may be annexed to a right of property or permanent interest therein 
beyond that possessed by him in the estate or tenure to which the land may be 
annexed, and shall not in any case be understood to exempt the holder of it from 
the payment to Government of any assessment for the public revenue to which it 
may be liable under the provisions of Reg. II of 1819, or of any other Regulation in 
force.” Assume it to be a case within this Section, the land became the property 
of the predecessors of the' plaintiffs liable to be assessed by the Government for 
reyenue ; but there was no obligation on the part of the Government to assess it 
>>i permanently, nor would it have been proper to do so, because at the time when it 
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was first annexed it was mere sandy soil scarcely cultural)! e, and was so reported 
by Mr. De Rozario. In his report at page 45, he says, u At first he ” — that is 
Jugdeo Narain Sing, the plaintiffs predecessor — “ raised a number of pleas as to 
hiif inability to pay" the rent/’ — that is, the revenue, — ■“ and that the diara will not 
remain in existence, owing to the force of the River Gunduck. Upon this he 
was made to understand that the whole of the land is somewhat like a sandy 
desert, and, of course, after the lapse of some time it will become culturable, and 
yield a great profit.” Then he assented to take it at the revenue, which the 
Government fixed at the time, of Co.’s Rs. 84*2, and began to cultivate it ; but the 
Government only assessed temporarily that which was his permanent property. 
A temporary assessment did not reduce to a temporary estate, or to an estate of a 
limited and temporary character, the interest of the plaintiff* in the accretion, 
which was permanent, as being an increment to an estate which was permanent, 
but it merely fixed the period during which the increment should be subject to 
the revenue of Rs. 832, so that the Government at the expiration of the settlement 
might be at liberty to raise it according to the value of the land. At the expira- 
tion of the settlement of 1837 they renewed the settlement at a revenue of 
Rs. 1,500.' The land had then become improved. The plaintiff remained in 
possession of the land under temporary settlements from the year 1837, for a 
period of nearly 20 years, down to the year 1857, and during the whole of that 
time he paid revenue to Government, partly during the time when the land was 
little better than a sandy desort. The plaintiff* and his predecessors cultivated 
the land, and so improved it that in 1847 it was assessed at Rs. 1,500. The 
plaintiff* was* during twenty years in occupation of the land, when at the expira- 
tion of the settlement of 1847, in consequence of a sudden turn of the River 
Gunduck, it was on the southern side of the river capable of being identified, and 
still belonged to the plaintiff* unless there was a clear and definite usage that the 
River Gunduck was to be the boundary, not only between the two districts, but 
between the zemiudaries on either side. 

Such a custom has not been proved ever to have existed. The Subordinate 
Judge has found that there was no such usage. The High Court has not con- 
sidered the evidence or reversed the finding of the Subordinate Judge upon the 
second issue, and their Lordships are of opinion that the established usage was 
not made out. The usage not having been proved, their Lordships are of opihion 
that there was no sufficient evidence to justify the finding of the High Court that 
the revenue settlements were made on the basis that the River Gunduck was 
the boundary line not only of the two zillahs, Sarun and Tirhoot, but of the 
estates appertaining to those districts ; on the contrary, they are of opinion that 
the settlements, though temporary, were made with the predecessors of the 
plaintiff as an alluvion to the estate of Sohagpoor, which in 1837 was registered 
in the name of Futteh Sing, and upon the ground that the predecessors of the 
plaintiff* were the maliks and proprietors of the estate, and consequently that the 
finding of the Lower Court upon the first issue, under the remand from this 
Board, was a correct finding, and that the reversal of that finding by the High 
: Court was erroneous. 


C i ’ ■ , They will therefore humbly advise Her Majesty that the decree of the High 
• "Cfctei be reversed, that it be declared that the plaintiffs are entitled to the lands 
In'. dispute, and to have a settlement made with them, and that it be ordered that 
plaintiffs do recover possession of the said lands, with mesne profits, from 
; ;|l|||p|'0f.the institution of the suit, such mesne profits to be assessed in o^ecu- 
; and that the respondent do pay the plaintiffs the costs in all 
and the costs of the former appeal to Her Majesty in Council; as, 
! the costs in the cause; '-and their Lordships Qrde|ithat ; ‘ 
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The 28th June 1879. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Contract — Fraudulent Misrepresentation — Re-formation. 

On Appeal from the Iliyh Court at Calcutta. 

Darimbya Debbya 
versus 

Maharajah Nilmoney Singh Deo Bahadoor. 

In a suit by a widow to have a certain contract of sale, which her late husband entered into with 
the defendant, re-formed on the ground that her husband was induced to enter into it by fraudulent 
misrepresentations on the part of the defendant, the Privy Council, having regard to the probabilities of 
the case, to the fact that the action was not brought until the husband (the person who alone was able 
to throw much light upon it as far as the plaintilf’s case was concerned) was dead, and considering the 
character of the evidence, came to the conclusion that, although there might be some suspicion of mis- 
representations bavin" been made to the husband, no sufficient, case had been made out by the plaintiff 
to enable her to set aside the contract on the ground of fraud ; and intimated that, even if plaintiff had 
been entitled to set aside the contract on that ground, it did not follow that she would have been entitled 
to the relief she prayed for. * 

In tills case we have to deal with two suits. The first suit is by the widow 
of one Gobind Pershaud Pundit against the Rajah of Faehete, in which she seeks 
to have a certain contract of sale which her husband entered into with the Rajah 
re-formed, on the ground that her husband was induced to enter into it by fraudu- 
lent misrepresentation on the part of the Rajah. She states her case in this way : 
that the Rajah settled a talook consisting of 24*7 mouzahs with her husband in 
consideration of a premium of Rs. 42,411, and a rent of Rs. 48,070; and she 
alleges that her husband, “ relying on the word of the Rajah, gave a kubooleut 
without enquiring into the mouzahs and the rents; and on commencing to make 
the collections it has appeared since that time up to the present that with regard 
to the mouzahs, the list of which and the particulars of the rents thereof which 
are objected to are written below according to the objections of their tenants and 
the persons in possession, and on account of certain lands not being ascertained, 
the rent of Rs. 16,045. 0. 5. 1. was not realized from the mehal Information of 
this was given to the zemindar defendant and he promised to grant a remission of 
the rents objected to, etc. ; but up to this time he has not made any settlement. 
I therefore bring this suit for obtaining an abatement of the rent of Rs. 16,045 
5 guntlas 1 cowrie, and a refund of the consideration money proportionate to that 
amount.” 

It would appear that the husband of this lady was a man of considerable 
property, of much intelligence and enterprise, and that he bought on the 2nd June 
1870 a putnee talook of the Rajah of Paehete of great extent, comprising no less 
than three pergunnahs, and acquired with that piitnee the right to receive rents 
from a number of under-tenants who held under different tenures. The bvnama 
or deed of sale of this property is the document which the widow seeks to have 
reformed. On the other hand, the Rajah brought against the widow an action for 
the amount of rent due. The course of litigation may be thus described : The 
case in the first place came before a Subordinate Judge, who came to the conclusion 
that no case of fraud had been made out against the Rajah upon the evidence, 
chiefly documentary, then before him, and further intimated that if a case of fraud 
had been made out, the plaintiff, although she might be entitled to set aside the 
contract, was not entitled to the relief she prayed for. An appeal was preferred 
from this judgment to the High Court, and the High Court on the 2nd May 1864 
intimated that there was some,, primd facie evidence of fraud, inasmuch as it 
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appeared that, at all events with respect to some of the mouzahs mentioned in the 
bynama, there had been a material misrepresentation on the part of the Rajah of 
the rents which were received from them. Accordingly the case was remanded 
for further enquiry. Upon that a local investigation by an Ameen was directed 
by the Principal Sadder Ameen, the report of which extends over upwards of one 
hundred pages. The Ameen enquired with reference to each of the several mouzahs 
or tenures comprised in this putnee talook, in the first place, what rent was men- 
tioned in the deed of sale ; secondly, what rent the plaintiff stated as realizable ; 
thirdly, what the plaintiff stated as unrealizable ; fourthly, what was proved to be 
the excess of rent mentioned in the deed of sale above that actually realizable by 
the plaintiff, and then the rent of which the plaintiff is entitled to an abatement, 
and the amount of consideration money which she was entitled to have refunded. 
The Ameen, applying this investigation to each of the mouzahs separately, came 
to the conclusion, with respect to a great number of them, that the plaintiff was 
unable to obtain as much rent as that which the late pundit paid to the Rajah, 
and which the Ameen appears to have assumed to be that which the tenants had 
before paid to the Rajah ; and reported that the plaintiff was entitled to relief 
upon the footing of the difference between the rent realizable and that which 
ought to have been realizable according to his view. The defendant, the Rajah of 
Paehete, did not appear before tfco Ameen, on the ground that he had preferred 
an appeal to the Privy Council against the judgment remanding the case. Their 
Lordships agree with the High Court in regarding this as an insufficient reason. 
The report of the Ameen was confirmed, with some reduction of the amount, by 
the judgment of the Principal Sadder Ameen, who found that gross fraud was 
practised by the Rajah upon the plaintiff; he also found that in a document which 
will be subsequently referred to, — the “ sale bund,” as it is sometimes called, — 
there was a forgery on the part of the Rajah. The High Court reversed the 
decision of the Principal Sadder Ameen. They came to the conclusion that there 


was no forgery in the sale bund, and that there was no sufficient fraud proved on 
the part of the plaintiff to entitle her to the relief which she prayed. They also 
intimated a very serious doubt whether, even assuming that the plaintiff had been 
entitled to set aside the contract on the ground of fraud, she was entitled to the 
remedy which she sought. The High Court also affirmed the right of the defendant 
Rajah to obtain the full amount of rent which he claimed.* From this judgment 
the present appeal is preferred. 

It is to be observed that the late pundit entered into negotiations with 
respect to this purchase in the year 1 859. He signed the sale bund, which con- 
tained an enumeration of the mouzahs purchased, together with the rent payable 
for each, on the 24th January 1860 — that is, five months before the actual deed of 
sale was executed ; and the observation arises which has been made by the High 
Court, that undoubtedly he had time during that interval, if he were so minded, 
to make any enquiries he pleased for the purpose -of satisfying himself on the 
subject of his purchase. Whether he did make any enquiries or not, there is 
certainly no direct evidence. There is a letter from him by which it appears that 
t he was disposed to take so much of the property as lies in one of the pergunnahs, 

; namely, Ohowrasse, at 50 per cent, above the current rent, — a letter which seems 
vfclhave been ignored by the Principal Sudder Ameen. It further appears that on 
A or two occasions he did make representations to the Rajah with respect, to a 
Which there was in -obtaining the rent from some of the, mouzahs, and 
paid attention, to his remonstrances. The value of this portion of 
is'but slight ; but, as far as it goes, it indicates that he was awake 
’ bynama was executed * on the 2nd June 1860, and 
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affray he was imprisoned in December 1860 ; he remained in prison for 12 months 
and died in December 1861. It appears that throughout the whole of that time 
he paid the stipulated rent according to the terms of the deed, making no com- 
plaint of any misrepresentation which had been practised upon him, and their 
Lordships cannot help thinking this a very material consideration. In the course 
of 18 months he and his agents would have time to ascertain what rents he was 
able to realize and what the general state of the property was ; and there seems a 
strong presumption that if he had any reason to suppose that he had been defrauded 
he would have made some complaint in his lifetime. It is only after Ins death that 
his widow for the first time sets up the case of her husband having been imposed 
upon. That case is supported by the evidence of two witnesses. Neither of them 
is the dewan or the collector of the pundit, although it appears that the pundit 
had a dewan. But the first of them states that he became collector for the widow 
after the death of the pundit, The effect of the evidence of those two witnesses, 
servants of the plaintiff, is in general terms that the pundit relied upon the 
representations of the Rajah, that he was, shown the Rajah’s rent roll, and that lie 
agreed to give the sums which are specified in the deed of sale on the strength of 
that rent roll. On the other hand a number of witnesses were called on the part 
of the Rajah who swore that the pundit was informed that the jumma entered 
in the rent roll was not in all cases that which was received, hut in several cases 
a good deal more. It is stated that he, being a speculative man, and the owner of 
coal mines, silk and indigo factories, and having extensive operations, took this 
land, a large portion of which would appear to be waste, with the view of culti- 
vating it or using it in various ways ancillary to the trades which he was carrying 
on. There is also evidence that there had been offers from other persons of an 
additional rent amounting to 50 per cent, upon so much of the property as lies in 
Pergunnah Chowra&se, one of the three porgunnahs in which the property was 
situated. 

If these witnesses were to be believed, undoubtedly there would be no case 
of imposture which would entitle either the pundit or his representatives to set 
aside the sale. With respect to the alleged forgery their Lordships agree with 
the High Court that it is by no means established. Under these circumstances, 
having regard to the probabilities of the case, to the fact that the action was not 
brought until the person who alone was able to throw much light upon it, as far 
as the plaintiff’s case was concerned, was dead, and considering the character of 
the evidence, their Lordships have come to the conclusion, that although there 
may be some suspicion of misrepresentations having been made to the pundit, no 
sufficient case of fraud has been made out to induce them to reverse the decision 
of the High Court. 

They think it right farther to observe that they must not be understood as 
intimating any opinion that even if the plaintiff would have been entitled to set 
aside the contract on the ground of fraud she would have been entitled to such 
relief as she seeks in the present suit. 

On these grounds their Lordships will think it their duty humbly to advise 
Her Majesty to affirm the judgment of the High Court, and to dismiss this appeal. 
Inasmuch as the Rajah has not thought fib to appear at the Bar, the appeal will 
be dismissed without costs, although some costs may perhaps have been incurred. 
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The 5th July 1879. 

Present : 

Sir James YY. Col vile, Sir Barnes Peacock, Sir Montague E Smith 
and Sir Robert P. Collier. 

Zemindury of Vecjayanhmpci— Joint Hindoo Family— Custom— Primogeniture- 
I artition — Succession — Widow . 

On Appeal from the High Court at Madras. 

Yadrevu Ranganayakamma 

versus 

Vadrevu Bulli Ramaiya. 
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Mr. Leith , Q.C., and Mr. Mayne for Appellant. 

Mr. Doyna and Mr. E. B. Michell for Respondent. 

The eldest branch of the family of the late Zemindar of Vea-avammnnot 

ofth? f f ’ eC n me - eX rf , fcbe respondent, as the eldest son of the next senior branch 
o that family , instituted a suit against the appellant, as the zemindar’s -widow 

to iJSf sftf 1 T1 ^ ^ n ^ and ' TOre «^ted 

to ne worth As. 84,000. The respondent alleged that succession to the zemindarv 
was governed by the rule and custom of primogeniture; while the appellant the 
widow denied this, and asserted that her husband had left a will which o-ave her 
authority to adopt a son, which authority, however, she had not exerciser! The 
Local Court rejected the plaint, but the High Court on appeal thought the succession 

Yw° Sen r;, eStebl f hec5 ’ ™ d t,uis thafc tho respondent was entitled to succeed 
1 £ e . nc f to tbe Y^ow. The latter now appealed to Her Majesty in Council 
1 he judgment of the Judicial Committee was as follows- 
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Appeals, p. 61, v the estate, upon the death of Sundarappa the second, descended to 
the defendant, his widow. It is said that the partition was effected by a sunnud 
or samakhia which was entered into on the 29tli June 1809, It was at one time 
contended that this document was not a genuine document, but the Subordinate 
Judge found that it was genuine, and the High Court acted upon it as a genuine 
document. Their Lordships see no reason, after the finding of the two Courts 
that this was a genuine document, to distrust that finding or to hold that it was 
not genuine. It must therefore be treated as a genuine document executed by the 
four brothers of Sundarappa the first, who were the surviving sons of the first 
Somappa. It was not an arrangement which was then for the first time come to, 
but an arrangement which had been come to by them in conjunction with their 
father, the first Somappa, who at that time constituted the head of the family. 
The object of the sunnud is thus recited in it : “ In order to prevent any dispute 
arising among us in future in respect of our ancestral acquisition, namely, 55 — then 
specifying the zemindary in question, and other joint property of the family, the 
sunnud proceeds, “ Our father Somappa made certain arrangements with us, four 
brothers, and Somappa the elder brother s son. This we have thought it proper 
to reduce to writing as follows : As the Yegayanimapet mutta zemindary,” — that 
is, the zemindary in dispute, should be held by Somappa, son of the eldest Sunda- 
rappa, " Umapati ” — that is, the second brother — “ should take care of the said 
zemindary until Somappa attains proper age, and deliver the same to him on his 
attaining his age of discretion. Besides, Somappa should enjoy the inam lands 
in the village of Rajavaram.” It was contended that this arrangement was not 
that Somappa the second should take the zemindary as his separate share upon a 
partition, but that it was still to remain the joint family property, to be held and 
enjoyed according to the ancient custom. But it appears to their Lordships that 
it was the intention to effect a partition, and that Somappa the second should 
take the zemindary and the inam lands as his share of the joint family property, 
in accordance with the arrangement made with his grandfather, the first Somappa. 
Somappa the second was a child 15 months old at that time. The document then 
proceeds to specify certain other portions of the joint family property which were 
to be held and enjoyed by each of the four brothers respectively. It then proceeds : 

“ Somappa and we four also should take in equal shares the inam lands, gardens, 
eta, standing in Umapati's name in the villages attached to Yegayanimapet 
mutta.” It was contended at one time that the object of this was that the sons 
should take certain portions of the joint family property', not as a separate estate 
upon partition, but in lieu of maintenance which would otherwise have been 
allowed by the member of the family who took the zemindary under the custom. 
But it is evident that that could not be so, because each of the four brothers was 
agreeing with the others that each should hold the estates allotted to them respec- 
tively. Besides, the last clause — “ Somappa and we four should fake in equal 
shares the inam lands” — shows that the document was not providing for main- 
tenance, for Somappa the second would not provide maintenance for himself by 
dividing the inam lands in equal shares wifch his uncles. That clause also tends 
to show that the document was intended to carry into effect a partition which had 
been made with the consent of the father. Then it goes on, “ Until Somappa 
attains his proper age, we all should jointly manage the affairs of the said mutta ” 
That is a little inconsistent with the previous clause, which says that, until 
Somappa should attain his age of discretion, Umapati should take care* 
of and manage the zemindary. The inconsistency does not seem to be 
very important, but the words undoubtedly are : 6t Until Somappa attains 
his proper age, we all shall jointly manage the affairs of the said mutta, 
discharge the debt of about Rs. 20,000, due up to date, and perform 
Somappas marriage and Upanayanang and the auspicious ceremonies relating to 

* Sec mt.’y p. 508. . ^ . 
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ns four. After Somappa attains his proper age, the egayanimapet mutta zemin- 
dary and the inam lands allotted to him should be delivered over to him, and each 
should confine himself to the share allotted to him/ 5 Now it may be doubtful 
whether the words “ allotted to him 55 refer to the inam lands only or also to the zem~ 
inclary. There is nothing to show that they did not apply to the zemindary. The 
words are : “ After Somappa attains his proper age, the zemindary and the inam 
lands allotted to him should be delivered over to him, and each should confine 
himself to the share allotted to him/ 5 thereby treating the allotment to Somappa 
the second in the same manner as the other portions of the joint family estate had 
been allotted to the other four brothers respectively. Then having partitioned 
the lands, they next proceed to partition the jewels. That is inconsistent with the 
supposition that the document was intended merely to provide allotments in lieu 
of maintenance. The document proceed thus : “ Each should take to himself the 
jewels and silver articles in his possession. Sundarappa’s jewels and silver articles, 
etc., as per list prepared by Umapati on Wednesday the 29th June 1808, should 
he in Umapati’s possession until Somappa attains his proper age, and should there- 
after he delivered to Somappa/ 5 — the word “ should 55 being used instead of “ shall/ 5 

It was intended that when Somappa the second should attain his full age the 
zemin clary was to be held by him. He. was also to enjoy the inam lands which 
were allotted to him, and they were to he delivered over to him, together with the 
jewels which, according to the terms of the agreement, were to be his separate 
property. “The above terms should -be acted up to. Except under these stipu- 
lations, no claim whatever can be urged by one against another in any manner. 
To this effect is this samakhia sunnud (deed of arrangements) entered into by us 
four of our own accord/’ 

It is said that Somappa the second did not ratify this agreement, but the 
grandfather was the person who made the arrangement with his four surviving 
sons, and, in fact, it was ratified by Sundarappa the second, who set it up, and 
claimed the benefit of it in the answer which lie putin in a suit instituted against 
him by the widow of one of the members of the family for maintenance, and which 
will be afterwards referred to. Furthermore, if the document did not effect a par- 
tition, Somappa the second, the grandson, and Sundarappa the second, his son, 
were entitled to a share in the other portions of the joint family property. But 
they have never had it. The other brothers and their descendants have retained 
the property which was allotted to them. The sunnud was executed by the four 
brothers; they have acted under it, and had the benefit of it. Sundarappa the 
secopd set it up in his defence in the suit as a document binding on all the parties. 
So far then as assent is concerned, their Lordships are of opinion that the docu- 
ment was assented to by Sundarappa the second, who was then representing his 
father’s share in the estate which had descended to him after the death of his 
father. 

The Subordinate Judge held that by means of this document a partition was 
effected of the joint estate, and that the zemindary fell to the share of Somappa 
the second. The High Court held, upon appeal, that the parties had no intention 
of relinquishing their rights in the zemindary, or to make it separate property. 
Hue: of .the issues raised in the suit was whether the family is divided. The 
* B^birdinate Judge entered into a very careful and minute consideration of all the 
,v '^pce which had been adduced on that issue, and he also examined all the 
•* acts -and conduct of the parties. Having heard the witnesses of the 

were called to prove that the family continued joint and was never 
■ 4i^^Mf^4prMieyed them, and came to the conclusion that the family was a 
■ the High Court has expressed no opinion upon 

allude to the several acts q£ the , parties upon which the 
t j^'^upport of his vie;w *fchi© _ 
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second as his separate share of the joint family estate. No members of the family 
were called by the plaintiff but members of the family were called by the 
defendant, and the learned Judge believed them. According to the terms of the 
sunnud Umapati or the four brothers — it matters not which — were to manage the 
zemindary until Somappa should attain his full age. He did attain his full age in 
1826. This must now be treated as a genuine document, and Umapati ought* 
when Somappa the second arrived at age, according to the terms of the agreement, 
to have handed him over the estate free from the debt of Rs, 20,000, which wore 
to be discharged out of the profits of the estate during the minority. He ought 
also to have handed him over the jewels; but either he or the four brothers 
remained in possession during the whole of Somappa the second’s minority, and 
when he arrived at age Umapati did not deliver over the estate. In 1833 Somappa 
the second was obliged to bring an action against Umapati to recover it. It is 
probable that Somappa the second at that time did not know* of the sunnud. It 
is not likely that -when Umapati was fraudulently keeping the estate, which by the 
very terms of the deed he was to hand over to him, he would inform him of the 
sunnud, which showed that he was to hand over the estate to him on his attaining 
proper age. The probability is that Umapati, who was so dishonest as to retain 
this young man’s estate after he came of age, did not show him or inform him of 
the deed. Somappa the second commenced hfs suit in 1833, and he then relied 
upon the family custom, by which the zemindary was to be held and enjoyed by 
the eldest male member of the family in the direct line of succession. He said ; 

“ My grandfather sent a petition sealed and signed by him and attested by wit- 
nesses, under date the 29th September 1798, in which it is clearer stated that,, 
according to the custom obtaining from generation to generation in o-ur family, 
the eldest line inherits the zemindary, that the other members of the family receive 
maintenance ; that this was the case for the seven generations past ; that after his 
death his eldest son and my father, Sundarappa, should, according to the custom,, 
succeed to the zemindary.” It is said that that is a strong argument against him 
with reference to the construction of the sunnud, — that he claimed not by virtue 
of the sunnud, but by virtue of succession^ according to the customl The suit was- 
defended, and the defendant in his answer stated, “ The custom of the family has- 
been for the eldest surviving son to succeed to the zemindary, and for the other 
members of the family to receive an allowance ; that defendant’s grandfather had 
six sons. The eldest was Venkata Jogi. He died before his father, and the second 
son, Somappa, defendant’s father, succeeded on his father’s death, and paid an 
allowance to Venkata Jogi’sson as long as he lived; that defendant, being the 
eldest surviving son at the time of his father’s death, he succeeded, and his father 
executed a sunnud appointing defendant his successor, and fixed an allowance of 
70 pagodas a year to be paid to his other sons.” So that he set up that according 
to the custom the estate had descended to him, knowing that he had executed the 
document in which he had admitted that the estate was. to go to Somappa the 
second, and that he was to hold the estate for him during his minority, and hand 
it over to him upon his coming of age. After retaining the estate for five years, 
and more after the young man had become of age, he set up the defence that it 
never was Ms, and that it descended to him Umapati himself. The "Provincial 
Court of Appeal decided that the plaintiff*, Somappa the second, was entitled to 
the estate according to the family custom. The decree was as follows: — “The 
Acting First Judge, on the above grounds, decrees that the plaintiff is the legal 
heir of his grandfather, that the zemindary of Vegayanim&pot should be placed 
in his possession when the attachment by the Collector is removed;” and then he 
awarded to the plaintiff damages Rs. 6,208, the net produce of the zemindary 
during the five years that Umapati had improperly retained it in his possession. 
Their Lordships are of opinion that the young man Somappa the second, at the 
; time when he commenced the suit, had been kept by Umapati in ignorance of the 
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that if they would advance the money they were to have a share in the estate if 
lie recovered it. It is hardly likely that he would intend to admit this lady to be 
entitled to the zemindary, although, as she was then in possession, she might be 
described as the zemindarni. On the other hand, their Lordships do not think 
that the kararnama of the 11th June 1870 is any evidence against the defendant. 
It was executed by members of the family in the absence of the defendant, who 
was no party to it, and consequently anything that they might say m it would 
not be evidence against her. But it does bear upon the case, in so far as it shows 
that the parties to it were dealing with each other, not as members of a joint, 
family, but as persons entitled to separate estates. 

Looking, therefore, to the terms of the sunnud itself, and to the subsequent, 
conduct and acts of the parties, their Lordships have come to the conclusion that 
the Subordinate Judge was right in his construction of it, and that the document 
amounted to an agreement by which the joint family estate was divided among 
the several members of the joint family, and that the zemindary in dispute fell to- 
the lot of Somappa the second as his separate property. 

Another observation is to be made, m, that after the death of the husband, 
of the defendant the widow was recognized by the Government as the owner of 
the zemindary. It was known that she took possession of the zemindary, and 
that she was recognized by the Government as the owner of it, and yet no suit 
was brought by the plaintiff to recover possession until 187G, about eleven years, 
after the death of Sundarappa the second, the husband of the defendant, during 
the whole of which, time the defendant had been in the quiet and undisturbed 
possession of the zemindary. That delay, after the parties must have known that 
the widow was in possession, is very strong evidence in support of the construction 
which the Subordinate Judge put upon the sunnud, and as showing that the 
parties considered that by that document Somappa the second took the zemindary 
as a portion of his separate estate upon partition. 

As the zemindary became the separate property of Somappa the second, and 
descended to his son Sundarappa the second, it is clear that the widow was 
entitled to succeed upon the death of her husband. It therefore becomes wholly 
immaterial to decide who would have been entitled to succeed under the custom 
if the estate had remained a part of the joint family property. Very learned 
arguments have been adduced on both sides upon that question, but their Lordships 
think it unnecessary to decide the point, and do not think it right to express any 
opinion now which might affect the interests of persons hereafter upon the death 
of the widow. 

Under these circumstances their Lordships are of opinion that the judgment 
of the Subordinate Judge was correct, and that the High Court were in error in 
>verruling that judgment. Their Lordships will therefore humbly advise Her 
Majesty that the decree of the High Court be reversed, that the decree of the 
Subordinate Court be affirmed, and that it be ordered that the respondent do pay 
the costs incurred in the High Court. Further, their Lordships order that the 
respondent dp pay the costs of this appeal 


The 15th July 1879. 

Present : 

Sir Barnes Peacock, Sir Montague E. Smith, and Sir Robert P. Collier. 

Joint Hindoo Family Property— Purchase by One Member — Practice 
(Execution) — Irregularity. 
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On Appeal from the High Court at Calcutta . 

Bissessur Lall Sahoo 
versus 

Maharajah Luchrnessur Singh, Minor under the Court of Wards. 

The purchase of certain property by a member of a joint Hindoo family which was found to have 
never separated, was held to be a purchase, not on his own account, but for the joint family and as joint 
family property, and to be liable to sale in execution of decree. 

In execution proceedings, the Court will look at the substance of the transaction, and will not be 
disposed to set aside an execution upon mere technical grounds when they find that it is substantially 
right. 

This was an appeal from a decision of the High Court at Calcutta of the 
14th September 1876, reversing a decree of the local Court at Tirhoot in the 
Bengal Presidency. 

Mr. Doyne for Appellant. 

Mr. Gowie , Q.C. , and Mr. Graham for Respondent. 


The suit was brought to recover the surplus of the proceeds of an execution 
sale of certain property called Muddunpore in the Tirhoot district ; and the prin- 
cipal question raised was whether the land belonged to one Ramnath Dass 
separately, or to him and his father jointly. The High Court decided that the 
property was joint estate, and by that decree judgment was given in favor of the 
respondent, who, being a minor, is represented by the Court of Wards. From that 
decision this appeal was instituted. 

Sir Robert Collier gave judgment as follows 

The points to be decided in this case arise in this way : One Nath Dass died 
in the year 1853 leaving a son, Ramnath Dass, who died in the year 1855 ; and 
Ramnath Dass left two sons, Mosaheb and Chooman. The Rajah of Ramnugger, 
as he has been called in the argument, — that is to say, the guardian of the infant 
Rajah of Ramnugger, — brought three suits in the year 1862 in respect of rent due 
from members of the family of Mosaheb and Chooman. In the first suit the 
judgment was given on the 22nd March 1862, and it seems that the plaintiff in 
that suit sued the widow of Nath Dass and the widow of Ramnath Dass as 
guardians of two young men who are assumed to be Mosaheb and Chooman under 
other names. The claim was for the recovery of rent, about Rs. 3,000 odd, wlikli 
amounted to about Rs. 8,000 with interest and costs, and the statement is that 
Nath Dass and Ramnath Dass took a lease of a certain Mouzah Rudarpore, and 
that the rent accrued in respect of that mouzah. Then it is ordered “ that this 
decree will not be executed against the person and self- acquired property of the 
judgment-debtors, but it will be executed against the property left by the deceased 
leaseholders” 


Upon this judgment execution w r as issued against a certain Mouzah 
Muddunpore, which appears to have been bought in the year 1847 in the name 
of Ramnath Dass. Whether it was bought by Ramnath Dass for himself and 
' separately, or as a member of the joint family, is a question to be hereafter dis- 
; emsed* 


; \ hj4 v . inhere were two other judgments, the nature of which will be subsequently 
:■ to, dated respectively the 9th April 1862 and the 16th April 1862, 

; >y large sums were decreed beyond the Rs. 8,000 which was obtained by 

' ' ; and an order was obtained by the plaintiff* empowering him to 

Muddunpore for sale, in satisfaction of all three decrees. This was 
bought in by the plaintiff* at, in round numbers, Rs. 35, OOP . 
made no objection to this proceeding at the time, or indeed , 
years afterwards they sold to the plaintiff in this suitthpir 
, ■ the Rs. ,8,OOO,:th0 sum; ^obtained*, ' by • 

; ."'jurat which. 'Miiddto.tmfe ’ 
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say, they claimed to recover the sum which Mouzah Muddunpore was charged 
with in execution of the last two decrees; and whatever rights they had the 
plaintiff has, neither more nor less. 

It is necessary in the first place to advert to what was the main contention 
in the case. It was contended on the part of the plaintiff that the family of Nath 
and Ramnath became separate about the year 1839. It was alleged that at that 
time there was a quarrel between Ramnath Dass and his father, and that they 
ceased to be joint in food. But on the part of the plaintiff there was scarcely any 
evidence of separation of estate : in fact, on his own case, there was some evidence 
that there was no separation in estate, and that Ramnath Dass acquired no sepa- 
rate property. The first Court held that the separation had been proved, and 
that Mouzah Muddunpore was bought by Ramnath Dass for himself and with his 
own property, although it certainly does not appear, according to the evidence of 
the plaintiff, how he could have obtained the funds for purchasing it. The High 
Court reversed the decision on this point of the Lower Court, and came to the 
conclusion that the family was joint, and had never separated ; and their Lord- 
ships agree with the High Court. 

This being so, the consequence follows, as has been laid down before in the 
very well-known case of Gopeekrist Gosain v. Gnngapevsaud Gosain , in the 6th 
Moore’s Indian Appeals, p. 53;* that the purchase of Muddunpore by Ramnath 
Dass would be assumed to be a purchase, not on his own account, but for the joint 
family, and that Muddunpore would be joint family property. 

It now becomes necessary to examine the two decrees subsequent to that of 
the 22nd March 1862 with respect to which there is no dispute. The next decree 
is dated the 9th April 1862, and in that suit Mosaheb Dass is sued as the heir of 
Nath Dass, and the decree is for the recovery of Rs. 39,000 on account of the rents 
of a certain Mouzah Ramnugger, and it is stated that Nath Dass had taken a 
lease of that from 1847 to 1854. Then it is further ordered that this decree is 
not to be executed against the person and self-acquired property of the defendant, 
hut against the property left by the deceased leaseholder Baboo Nath Dass only. 

It appears to their Lordships that acting on the principle which follows from 
their finding that this family was joint, it must be assumed that Mosaheb Dass is 
sued as a representative of the family, and that it must further be assumed that 
N%th Dass in taking the lease of the mouzah here referred to — Ramnugger, in 
respect of which the rent was due — must he assumed to have taken it on behalf 
of the family, and that the debt must be deemed to be a debt from the family. 
With respect to the order as to the execution, it appears to their Lordships that 
the fair construction of it — though it may not be drawn up with much accuracy — 
is that the decree is not to be executed against the self-acquired property of 
Mosaheb, but against the family property which is there described as that left by 
Nath Dass for the purpose of distinguishing it from the separate property which 
may have belonged to Mosaheb. The only difficulty with reference to the second 
and third decrees arises from a certain informality with which they have been 
drawn up. It appears to their Lordships that looking to the substance of the 
case, this second decree is a decree against the representative of the family in 
respect of a family debt, and that it is one which could be properly executed 
against the joint property of the family, and that Muddunpore was a part of that 
joint property. 

The same reasoning applies to the third decree, although curiously enough 
the action seems to have been brought against the widow as the guardian of 
Mosaheb. Here there is the same direction with reference to the property, but 
substantially the same observations apply which have been applied to the former 
decrees. ' * 

Their Lordships have therefore come to the conclusion that although there 

**2 Sutli. i\ a It. 13. 
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may have been some irregularity in drawing up these decrees, they are substantially 
decrees in respect of a joint debt of the family and against the representative of 
the family, and may be properly executed against the joint family property. 
Their Lordships have therefore come to the conclusion that the High Court has 
been right in dismissing the appeal from the Lower Court. 

This being their Lordships' view of the case, they do not think it necessary 
to go into the question which was touched upon but not decided by the High 
Court, whether the plaintiffs, or either of them, were bound to dispute the sale of 
Mouzah Muddunpore in the execution proceeding, and were debarred from bringing 
this suit. 

Two cases have been referred to, one of Ishan Chunder Milter v. Buksh All 
Soudagur , reported in the first volume of Marshall’s Reports, page 614, and 
another in the fourteenth volume of Moore’s Indian Appeals, page 605, The General 
Manager of the Raj JDurhhunga v. Maharajah Coomar Ramaput Singh f the 
effect, of which may be stated thus : that in execution proceedings the Court will 
look at the substance of the transaction, and will not be disposed to set aside an 
execution upon mere technical grounds when they find that it is substantially 
right. 

Under these circumstances their Lordships are of opinion that the judgment 
of the High Court was right, and they will humbly advise Her Majesty to affirm 
that judgment and to dismiss this appeal with costs. 


The 18th July 1879. 

Present : 

Sir Montague E. Smith, Sir Robert P. Collier, and Sir Henry Keating. 
Contract — Purchase of Cotton — Guarantors — Use of Name — Acquiescence . 
On Appeal from the Court of the Judicial Commissioner of Ajmer e. 


Seth Sameer Mull and another 
versus 
Choga Lall. 


It being found that tlie defendant, in a contract for the purchase of a certain quantity of cotton, 
used the name of the plaintiffs, and that the vendors sold to him on the credit of that name, ami further 
that the defendant had the authority of the plaintiffs to use their name, and that their name had been 
used with their full concurrence in a number of transactions during nine successive days, and that they 
were present, or some of their agents, when this further transaction of the same kind was entered into, 
it appeared to their Lordships a fair inference that they were cognisant of, and allowed their name to be 
so used in the last transaction. Held therefore that they were liable, according to the custom, to the 
vendors who would be entitled to recover over what they paid against the defendant. 

^ Held also that, if there was no actual authority at the time, the defendant’s use of their name as 
his guarantors, and his treating them and holding them out as liable to pay on his behalf the price of 
this cotton, thereby authorised them, if they thought fit, subsequently to make that payment on his 
behalf ; m other words, that they had a right to ratify the use which he had made of their name, and 
* khey had not deprived themselves of that right by their previous conduct in, for a time, repudiating 
theff h ability. 


T|ls was an appeal from an order of the Judicial Commissioner of Aimere, 
Provinces of India, of the 3rd April 1876. 

' P ow ^ e > Q'Q*> an< i Mr. C IK Arathoon for Appellants. 

, Mr, Mayne for Respondent, 
lift h 16 case are sufficiently stated in tlie judgment of the Judicial; 




m 
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Although this case has undergone several lengthened investigations, it appears 
to their Lordships that the facts material to its decision lie in a small compass. The 
plaintiffs are bankers carrying on business at Ajrnere, and also at a place called 
Beawar, which is also at times called by another name, Nyanuggur. The 
defendant is a merchant at* Nusserabad, and the transaction out of which this 
appeal arises is a purchase of a quantity of cotton at Beaw&r. It appears that 
at Beawar there is a custom which seems to their Lordships to be fairly stated in 
the case of the respondents. That case says : “ There is an admitted custom 
prevailing at Nyanuggur, according to which a merchant coming from any other 
district is only allowed to trade in the name and upon the credit of a Nyanuggur 
firm. The actual dealings are effected by the stranger himself or by his broker, 
but in each transaction the name of a Nyanuggur merchant is given, and his 
name is entered as the principal in the transaction. Credit is given to him/ and 
the final settlement of the transaction is effected with him. He is known as the 
aratli or agent. At the conclusion of such transaction a memorandum of it is sent 
to the arath by the person who makes use of his credit. This memorandum is 
known by the term panri.” It appears that towards the end of August 1870, 
about the 24th or 25th, the defendant came to Beawar for the purpose of exten- 
sively dealing in cotton. He remained there 10 days, and during nine days he 
effected a number of purchases according to this custom, which he may be assumed 
to have been fully acquainted with, and used the plaintiffs as his “araths” in the 
sense in which that term has been used in the description of the custom given in 
the respondents’ case. These transactions, extending over nine days, amounted to 
as much as 6,025 maunds of cotton ; and with reference to all these purchases, 
the defendant being on the spot vouched the plaintiffs, who were also on the spot, 
and they must be taken to have perfectly well known that he represented them 
as his “ araths ” according to the custom. 

There is no dispute with respect to these previous transactions, which form a 
continuous series of dealings, but the dispute arises with respect to the last 
transaction in which the defendant was engaged. On the night of the 10th day 
of his sojourn at Beawar the defendant entered into another transaction of a 
similar character, hut larger in amount, whereby he purchased of various persons 
in the market as much as 14,000 maunds of cotton, employing the same brokers 
as before, and referring again to the plaintiffs as his araths or guarantors. It 
further appears that the plaintiffs, or at all events their agents, were at the time 
in the bazaar, and one of the Commissioners who made investigations into this 
subject observes that from the evidence recorded he is inclined to believe that 
they were cognizant of the proceedings or took part in them. The defendant 
suddenly left Beawar on the next morning ; he sent a “ panri” which has been 
described as a memorandum of the transaction— it does not exactly appear when, 
but probably very soon afte — to the plaintiffs, in which he acknowledged his 
liability as far as the 6,025 maunds were concerned, but in which he took no 
notice of this last transaction. Thereupon the sellers applied to the plaintiffs, as 
guarantors, to make good the purchase money, and the plaintiffs undoubtedly at 
that time said that as they had not had a panri they could not hold themselves 
responsible* It appears that a dispute arose, and subsequently the matter was 
referred to a punchayet, and this punchayet determined that the plaintiffs ought 
to pay to the vendors of the cotton the sum of one rupee per maund, amounting to 
Us. 14,000, being the loss sustained by the vendors in consequence of the fall of 
the price of cotton, and for that sum they bring this action against the defendant. 

The case lias come before three Commissioners, the Deputy Commissioner, 
the Commissioner, and the Judicial Commissioner. The first Commissioner found 
in favor of the defendant, the second in favor of the plaintiffs, the third in favor 
of the defendant ; and from the last judgment the appeal is preferred. 

It appears to their Lordships that the result of the evidence and of the 

, : ■ ■ 44 
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findings which have been come to by the Assistant Commissioners who were 
deputed to investigate the case is, that the defendant in the contract for the 
purchase of the 14,000 maunds used the name of the plaintiffs, and that the 
vendors sold to him on the credit of that name ; and further, that the defendant 
had the authority of the plaintiffs to use their name. The plaintiffs’ name had 
been used with then*’ full concurrence in a number of transactions during nine 
successive days ; they were present, or some of their agents, when this further 
transaction of the same kind was entered into, and it appears to their Lordships 
a fair inference that they were cognizant of and allowed their name to be so used 
in the last transaction, as they had in the others. If so, they were undoubtedly 
liable, according to the custom, to the vendors, and they would be entitled to 
recover over what they paid against the defendant. 

But it further appears to their Lordships that if there was no actual authority 
at the time, still that the defendant having used the name of the plaintiffs as his 
guarantors, and treated them and held them out as liable to pay on his behalf the 
price of this cotton, thereby authorised them, if they thought fit, subsequently to 
make that payment on his behalf. They may not unnaturally have at first 
hesitated to undertake the responsibility and endeavored to avail themselves of 
the absence of a panri, still when they subsequently made the payment, not 
indeed of the whole amount but such as had been arrived at upon a reference to a 
kind of arbitration, they were entitled to treat the use of their name by the 
defendant as an authority to make that payment on his behalf, and the defendant 
cannot dispute their right to do so. In other words, they had a right to ratify 
the use winch he had made of their name, and they have not deprived themselves 
of that right by their previous conduct in, for a time, repudiating their liability. 

Under these circumstances their Lordships are of opinion that the judgment 
of the Judicial Commissioner was erroneous, and the}? will humbly advise Her 
Majesty that that judgment be reversed, and that the judgment of the Commis- 
sioner of Ajmere be affirmed with the costs of this appeal. 


The 19th July 1879. 

Present : 

Sir Montague E. Smith, Sir Robert F. Collier, and Sir Henry S. Keating. 

Rent — Settlement Order — Evidence . 

On Appeal from the Court of the Commissioner of Roy Bareilly in Oudh . 

Rajah Bijai Bahadur Singh 
versus 

Baboo Bhyron Bux Singh. 

. 1( ■ ; Their Lordships refused to allow an unexplained note embodied in the order of the Settlement 
; Qihcer to over-ride the former arrangement of the parties, so as to render the respondent, a natural son 
; of the late Rajah Shumshare Bahadur, liable to pay the appellant, the legitimate son and heir of the 
a rent of Its. 3,650 instead of Rs. 2,001, in the absence of all evidence as to what was the 
anally paid by the respondent after the settlement was made. 

■/ • Mr. C. 'W, Arathoon for Appellant. 

' ■ ' No one for Respondent. , t , : ’ 

e, after giving full consideration to the arguments of! 

' do not .Me tfapir way to disturb • the ,>cqTpi#tfent 
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revenue and sayer, and of the villages of Raepur, Kalan, and Ghatumpur in 
talooka Behlolpur which were the villages mentioned in the subsidiary grant of 
the father , — * c in favor of my brother Bhyron Bux Singh, at an annual rent of 
Rs. 2,001 Queen’s coin, which he will pay by usual instalments. This lease is given 
to him in perpetuity.” Then there is this passage ; “ Whatever Dadwa Sahab, my 
father, had granted, I have maintained also.” These r words were obviously inserted 
with reference to something beyond what had been contained in the previous 
part of the grant ; and their Lordships think it may reasonably be inferred that it 
was intended by the Rajah to confirm by these words that part of the father’s 
grant which provided for the substitution of villages in case Sawansa was redeemed 
and taken away from his illegitimate son. There is nothing else shown to which 
these words could refer. These are the grants on which the plaintiff founds his 
case. 

What happened "was, that after the Act XIII of 186G had been passed, by which 
it was understood that the rights of mortgagors were set up and the bar of limi- 
tation removed, the mortgagor of the estate of Sawansa took proceedings to re- 
deem it, and obtained a decree for redemption. That decree was obtained in a 
suit against the Rajah and his illegitimate brother ; both were hound by it, and 
the estate of Sawansa passed from the hands of the illegitimate son into the 
possession of the mortgagor. He was therefore deprived of the estate which his 
father had given, and his brother had confirmed to him. 

That being his position, he brought this suit in order to obtain other villages 
in the talook in substitution for the estate which he had thus lost. The first and 
great defence of the present Rajah is that he was not entitled to anything ^ that 
the agreement in the father’s original grant that the estate should he substituted 
was not continued in the father’s subsequent grants, and was not contained in the 
grants made by himself. Their Lordships, however, think that the father s sub- 
sequent grants did not abrogate this agreement, and they have already declared 
their opinion to he that in the last grant, which he himself made, he confirmed 
it. They are, therefore, clearly of opinion that the plaintiff was entitled to this 
substitution, unless something has occurred subsequently between the brothers to 
deprive him of that right. 

Now it is said that there was an agreement made at the time of the settle- 
ment of this talooka before the Settlement Officer which destroyed the plaintiff’s 
right altogether, or, if it did not destroy his right, altered the terms upon which 
he was entitled to get a substituted estate. The settlement proceedings are, un- 
fortunately, not set out at length in the Record. So much as appears of them is 
to bo found at page 10. It would seem that at the time of the settlement the 
present plaintiff put forward a claim — this was before the redemption of the 
Sawansa estate — to have Sawansa settled with him as an under-proprietor. This 
claim is not upon the Record, and what we have is a petition of the Rajah, which 
recites it. His petition is: “ That the claim brought in your Court by Baboo 
Bhyron Bux Singh to under-proprietary right of talooka Sawansa is just. The 
estate has all along been in his possession, under a zemindary grant , made by 
Rajah Shumshare Bahadur Singh, petitioner’s father, as well as under the grant 
, made by petitioner himself; the petitioner, therefore, prays that the name of 
’ ' Baboo Bhyron Bux be recorded as under-proprietor of Sawansa estate included in 
i taloqka Behlolpur, Pergunnah Partabgarh, without any condition, to which I have 
| objection, and I admit the claim in every way, but the estate should remain 
talooka Behlolpur.” 

although we have not the claim, it may be presumed from the Rajah’s 
the' plaintiff based it upon the grants to which reference, pas ; been 
that the claim was, to have this estate ■ upon ' the 
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right to have an estate substituted in the event of Sawansa being taken away, or 
the terms on which he was to hold either Sawansa or the substituted estate* 

But it is said that what follows, although it may not displace the plaintiff's 
right to have an estate substituted, does interfere with his right to have it upon 
the old terms, that is, upon the terms of paying the rent of Its. 2,001. It is con- 
tended that it creates an arrangement by which he was to hold the Sawansa estate 
upon the terms of paying Government revenue and a malikhana of 5 per cent, to 
the Rajah. The whole of that contention is based upon the order of the Settle- 
ment Officer, which is in these terms: — “ Rajah Bijai Bahadur Singh personally 
filed this to-day," — that is, referring to his petition, — “ and admitted its contents. 

As Baboo Bhyron Bux is to be recorded under-proprietor of the Sawansa estate 
without condition, it is desirable, for the security of the talooka, that his liability 
to pay the talookdary allowance at the rate of 5 per cent, besides the jumma, 
which may be fixed, should be noted ; and as the Rajah and Baboo Bhyron Bux 
assent to this : Ordered, that the name of Baboo Bhyron Bux be entered as under- 
proprietor of all the villages in talooka Sawansa." That is a note of the Settle- 
ment Officer. It, no doubt, is stated to have been assented to by the Rajah and 
by Bhyron Bux, but it would be unreasonable to come to the conclusion from this 
unexplained note of the Settlement Officer, which he has inserted in his order, 
that the brothers intended so materially to change the arrangements which had 
existed up to that moment, and which were recognised in the petition filed by the 
Rajah, — so materially that the plaintiff, instead of paying a rent of Rs. 2,001, 
would have to pay a rent, including the Government revenue and the malikhana, 
of Rs. 3,650. It may be that this note was only intended for the purposes of the 
Government; but however that may bo, there is nothing which is so clear and 
free from ambiguity that it can be relied on to establish that the brothers intended 
to alter the rights as they existed between themselves at the time when the settle- 
ment was made, and when the petition of the Rajah was filed assenting to the 
plaintiff’s claim in all its terms. 

Their Lordships would have been glad to know what was actually done, and 
what was the rent really paid by the plaintiff after the settlement was made, but 
the Record is entirely silent upon these things. That this question could not have 
been overlooked in the Courts below is plain, for an issue was framed in order to 
raia«e the question whether these settlement proceedings did alter the arrange- 
ment as it existed between the brothers. That issue is the fifth : “ Were the 
conditions of the pottah of 15th Katik, 1269 Fusli, or of the pottah of 5th Par 
Buddi, 1255 Fusli, affected by the settlement decree of the 22nd March 1862 to 
the detriment of the plaintiff’s present claim." The officiating Deputy Com- 
missioner, without giving any reasons, records a verdict for the plaintiff on that 
issue. But the attention of the Commissioner was expressly directed to this 
question, and in his judgment their Lordships find this paragraph : “ The decree 
of the Settlement. Court does not, I think, affect the merits of the claim. That 
decree goes no further than to record the status of the plaintiff?' Their Lord- 
ships apprehend the meaning of that to be the status of the plaintiff* as an under- 
proprietor, and are disposed to think that if the effect of the order had been that 
for which Mr. Arathoon contends, these J udges — -the Assistant Commissioner and 
the Commissioner — would have known that that was so. They are much better 
acquainted with what is meant by the orders of the Settlement Officers than their 
Lordships can be, and they had the means of satisfying themselves as to what 
this order really meant by reference to the proceedings or by directing enquiries. 
Their Lordships think that credit must be given to the Judges below who had 
their attention called to the issue and to the decree which is referred to in it, that 
they did not form their opinion without due investigation and consideration. 

On the whole, therefore, their Lordships think that it would be exceedingly 
dangerous for them to act upon the speculation that this note embodied in the 
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order of the Settlement Officer was intended to override the former arrangement 
of these parties. They will therefore humbly advise Her Majesty that the judg- 
ments appealed from should be affirmed, and this appeal dismissed. 


The 26th July 1879. 


Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, and Sir Robert 

P. Collier. 

Will — Gift to Idol — Construction — Charge on Estate — Accumulations — 
Execution of Decree — Attachment and Sale. 

On Appeal from the High Court at Calcutta . * 

Ashutosh Dutt 
versus 

Doorga Chum Chatterjee and another. 


According to the construction of the will in this case, it was held that the property in dispute was 
not wholly dobuttm\ but that the will created a charge upon the property for the expenses of the daily 
worship of an idol as it was performed at the time of the death of the testatrix, and of the poojahs, 
shradhs, and religious ceremonies for which provision was made by the will, the charge being termed 
generally a charge for such religious acts and ceremonies, that the surplus income belonged to the mem- 
bers of the joint family, of whom the respondent was one, and that his interest was liable to be attached 
and sold in satisfaction of a decree against him personally. 


This was an appeal from a decision of a Divisional Bench of the High Court 
of Calcutta of the 5th December 1876, affirming a decree of the Subordinate Judge 
of Hooghly. 

Mr. Leith , Q.Q., and Mr. Boyne for Appellant. 

No one for Respondents. 


The suit was instituted by the respondents as shobaits or custodians — trustees 
of a family idol — to prevent an order for execution of a decree obtained by* the 
appellant against the first named respondent from being carried out by a sale of 
his share in a certain estate on the ground that he (the respondent) was only 
interested as custodian, and that he had no personal or beneficial interest which 
could be legally sold. The judgment of the two Courts below concurred in so 
holding, and the question on appeal was whether the sale ought not, in the cir- 
cumstances, to have been allowed to proceed. 


Sir Barnes Peacock delivered the judgment of the Judicial Committee as 
follows;— 

The principal question to be determined in this appeal is, whether or not the 
respondent Doorga Churn Chatterjee had any right, title, or interest in a certain 
talook called Lot Panehgatchia, in Zillah Hooghly, liable to be attached and sold in 
; execution of a money decree against him. The question arose in this manner. 

sued him in the High Court, Original Jurisdiction, and on the 16th 
sinber 1864 obtained a decree against him for Rs. 3,500, with interest and, 
^’■Ih execution of that decree an attachment was issued. The attachment is 
record, but it appears from the plaint that under it a one-third share 
' " was, attached, and thereupon Doorga Chum (the .debtor-) and his 
Qhurn, who are the respondents in this appeal, intervened and; put 
, : #Uegiug that it was, not liable to attachment, |33^TOUch ’■ 
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as they held it in trust for an idol, Raj Raj es war, by virtue of a will executed by 
their mother Saras wati. The Judge of Hooghly having investigated the claim, 
distrusted the genuineness and bonafides of the will; he stated that he did not 
believe that the property was held in trust for the idol, and, under the provisions 
of s. 246 of Act VIII of 1859, disallowed the claim of the respondents, and 
ordered the execution to proceed (Record p. 31). The- present suit was con- 
sequently brought by the respondents against the appellant under the same 
Section to set aside the order of the Judge, and prayed that the will executed by 
their late mother should be confirmed, that the share of the talook which had 
been attached and ordered to be sold should be declared debutt ur property, or 
property dedicated to religious uses, and not liable to be attached or sold for a 
private debt of Doorga Churn. (Plaint, Record, p. 2.) 

A written statement was put in on behalf of the defendant, and several issies 
were raised, and amongst them the 3rd, 4th, and 5th, which were the ‘material 
ones on the merits. The 3rd was, whether the will set up by the plaintiffs was a 
genuine document, and whether the mother, Saraswati, endowed the property in 
suit for the sole benefit of the idol, and whether the profits of the disputed estate 
had been appropriated to the idol alone. 4th, whether the plaintiffs were entitled 
to a declaration that the estate was not liable to be attached and sold in execution 
of the decree obtained against one of them personally. 5th, whether the plaintiffs 
were the beneficial owners of the property. ‘The Subordinate Judge found in 
substance that the will was genuine, that it was not colorable or fraudulent, and 
that it was intended to be acted upon, and thereupon he held that the property 
was debuttur, and not liable to be attached or sold for a private debt, and ordered 
it to be released from attachment. Each party was ordered to bear his own costs. 
(Decree, Record, p. 48.) 

Upon appeal to the High Court it was contended that the Lower Court was 
wrong in finding that the will was a bond fide instrument, and that the Court 
ought to have found upon the evidence on the record and the probabilities of the 
case that the will did not create a bond fide endowment, hut was a mere device 
to secure the property from sale in execution of decree ; that the endowment to 
the household idol was a more colorable device to give a show of legality to a 
transaction which was in reality a perpetuity and to preserve the property in the 
hands of the family, and that, as such, it was void and illegal. 

Further, it was contended that under any view of the nature and effect of 
the will the debtor, Doorga Chum, had a considerable beneficial interest in the 
property. 

The High Court affirmed the decision of the Lower Court. They said : — 
“ We have no doubt that the will made by Srimati Saraswati Debi is a valid 
disposition of her property, and that the effect of it was to create an endowment 
substantially for religious uses. That being so, it is clear that the attachment 
issued against a share of this property at the instance of the execution creditor, 
and the order made by the Judge of Hooghly that, the execution should proceed, 
ought both to be set aside ; and it is impossible to say that the Subordinate Judge 
was wrong in confirming the will, and declaring the subject of it to be dewuttur 
property. It may be that, under that clause of the instrument which disposes of 
the surplus proceeds of the estate, the ‘ shanshar,’ or members of the family esta- 
blishment, may hereafter become entitled to some beneficial interest in such 
surplus; but this interest is of such a fluctuating and uncertain character that it 
could never form the subject of attachment or sale/' 

The Lower Court having found that the will was genuine and bond fide , and 
the High Court having upheld the decision, it has not been attempted to dispute 
that finding. It must, therefore, be assumed that the will was genuine and bond 
fide intended to operate ; and effect must be given to it, so far as its* provisions 
are in accordance with law. 
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The will is in the words following :■ — 

“ This will is executed by Srimati Saraswati Debi. I am always sick ; hence 
I execute this will to the following effect: — I dedicate the auction-purchased 
property, No. 3496, Lot Panehgatchia, Pergunnak Baligori, Zillah Hooghly, 
standing in my name, to the Thakoor Ishwar Raj Raj es war that is in my house 
And the Sarodia Pooja and other ceremonies that are being performed in the. 
house will be performed as hitherto. After all thase acts have been observed 
from the proceeds of the said property, if there be a surplus in the profits, then 
the family will be supported therefrom. This property of mine will not be liable 
for the debts of any person. None will be able to transfer it. None will have 
the rights of gift and sale. I appoint my eldest son Doorga Churn Chuttopadhya 
and the second son Shama Churn Chuttopadhya to be the executors of this will. 
When nay youngest son Bhogobati Churn Chuttopadhya, who is now a minor, 
arrives at majority, he will similarly be an executor. Collecting the proceeds of 
this property, you will deduct therefrom the rent, revenue, taxes, charges for 
repairs, and whatever other expenses may be necessary for the preservation of 
property, and the collection charges ; and will defray from the aforesaid profits 
the expenses of the daily worship of the said Thakoor, the expenses of the parbana, 
i.e,, the Dole-jattra , the HashjaUra, etc., on. his account, [the expenses of] the 
Doorga Pooja, the Shama Pooja, arid the Jagadhatri Pooja, the expenses of the 
annual shraclh of my father-in-law^ of the first shmdh of myself and my husband 
after our death, and the expenses of our ehodista and sapindikaran. I appoint 
you as the executors of this will You will pay my debts, and, collecting the 
sums due to me, you will incorporate them with my estate. And from the pro- 
ceeds thereof you will meet the expenses described above ; and if there be a 
surplus after deducting the said expenses, it will also be disbursed in the manner 
aforesaid. After your death, he who is my heir for the time being will be the 
executor of this will. Beyond performing the aforesaid worship of the deh and 
the ceremonies and poojtts, none of my heirs shall have any interest in or profit 
from my property. And they will have no power of gift or sale over it. And it 
will not be attached or sold on account of their debts. To this effect, of my 
own accord and in full possession of my senses, I execute this will. The 2 nd 
Cheyt 1274. 

“ Saraswati Debi.” 


According to the construction which their Lordships put upon the will, it 
cannot be said that the property was wholly debuttur. They consider that it 
created a charge upon the property for the expenses of the daily worship of the 
idol, as it was performed at the time of the death of the testatrix, and of the 
poojas, shradhs, and religious ceremonies for which provision is made by the will. 
Bor the purpose of this decision the charge may be termed generally a charge for 
such religious acts and ceremonies. So far the case falls within the class of which 
that of Sonatum Bysach v. Sreemutty Juygutsoondree Bosses, 8 Moore I. A., 
p. 66 ,* may be referred to as an example. 

, ' The next question that arises is, who are entitled to the beneficial interest in 
the talook, subject to the religious and ceremonial trust. The testatrix has 
' certainly attempted to dispose of this, and, if she has done so effectually, it cannot 
5 & held, as has been held in some cases, to have passed to her sons in their 
of heirs at law as property undisposed of. Her disposition is contained 
rprds ^ after all these acts have been observed from the proceeds of the 
L e|ty, if there be a surplus, then the family will be supported therefrom.” 
|| Lordships, not without some doubt and hesitation, have come to the 
^ ---0 words amount to a bequest of the surplus to the members of 
pwn we and benefit. It is true that, the testatrix .fqr^her ■ 
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declares ^ “ this property of mine will not be liable for the debts of any person. 
None will be able to transfer it, none will have the rights of gift and sale.” , But 
these directions, being inconsistent with the interest given, were wholly beyond 
her power, and must be rejected as having no operation. This being so, it follows 
that Doorga Churn took a share of the property in question, which, after satisfy- 
ing the expenses actually incurred in the worship of the idol, cannot be assumed 
to be valueless, and might be» considerable, and which, in their Lordships 7 opinion, 
was subject to be taken in execution by his creditor. Inasmuch as their Lord- 
ships are not precisely informed of the state of the family on the death of the 
testatrix, they are unable to specify what that share was, and there being no 
constat as to what is required for the performance of the religious trust, the 
interest acquired by a purchaser at any such execution sale would have to be 
ascertained and realised in some other further proceeding. In these circumstances, 
their Lordships are of opinion that the attachment should be allowed to stand ; 
but that the summary order of the Judge of Hooghly, which would apparently 
authorise the sale of one third of the talook, as if unaffected by the will of the 
testatrix, is erroneous, and should be set aside. 

They will therefore humbly advise Her Majesty that the decrees of both the 
Lower Courts be reversed. That it be declared that the will of Saras wati was a 
genuine will and bond fide intended to operate* and that the effect of the will was 
to charge the property in the hands of the executors thereby appointed with the 
payment of such sums as might be necessary to defray the expenses which might 
from time to time be incurred in the daily worship of the idol therein mentioned, 
in the manner in which such service was performed at the time of the death of the 
testatrix, and with the expenses of the parbans and of the poojas and other 
religious acts and ceremonies in the said will mentioned; that, after defraying 
such expenses, the surplus belonged to the members of the joint family, of whom 
Doorga Churn was one, and that his interest in the talook, under the said will, 
was liable to be attached and sold in execution of the decree of the High Court of 
the 16th November 1864 ; and to order that the summary order of the Judge of 
Hooghly be set aside, but that the appellant be at liberty to proceed to a sale in 
execution of the right, title, and interest of Doorga Churn in the said talook 
under the said will, and that each party do bear their own costs of the suit in both 
the® Courts below. 

The appellants having failed in their attempt to impeach the genuineness and 
bona fides of the will, their Lordships are of opinion that they are not entitled to 
the costs of this appeal. 


The 14th November 1879. '/ ■ 

Present: 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Limitation — Act IX of 1871, sch. 2 art. 145 -—Co-sharers — Execution Sale — 

Appeal . 

On Appeal from the High Court at Calcutta , 

Dewan Manwar Ali 
versus ' 

Unnoda Pershad Roy. 

Where, in a suit by a judgment creditor and execution purchaser of a co-sharer to enforce his rights, 
it was decided not only that the share of that co-sharer passed to the purchaser under the sale in 
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execution, but that the purchaser was entitled to hold that share in ijmali , or joint enjoyment with 
the other co-sharer; and against this decree the co-sharer, whose share had been sold, appealed, but 
execution was not taken oat till after the appeal was finally disposed of : Held that there was no 
necessity or duty lying upon the other co-sharer to assert his rights to the sole enjoyment of his share 
until the execution purchaser was put into possession, or, at all events, until the rights of the parties 
had been finally determined by the dismissal of the appeal, the case being governed by the limitation 
prescribed by art. 145 sch. 2 of Act IX of 1871. 

Mr. Boyne for Appellant. 

Mr. Leith , Q. C. 3 and Mr. C. W. Arathoon for Respondent. 

This was an appeal from a decision of a Divisional Bench of the High Court 
at Calcutta of the 25th February 1876, reversing that of the local tribunal at 
Tipperah. 

The facts of the ease are fully stated in the judgment of the Judicial Com- 
mittee, which was delivered as follows by Sir James Colvile * — 

The facts of this case are complicated, but when fully stated and explained 
they do not appear to their Lordships to present any great difficulty. The first, 
if not the only question, on the appeal is whether the plaintiff’s right to sue has 
been barred by the Statute of Limitation. That was the only question decided 
by the High Court, and their Lordships may at once say that if that has been 
improperly decided they can see no ground whatever for doubting the correctness 
of the decision of the Lower Court, which, upon the other material issue in the 
suit, held that there was no pretence for saying that the lands in dispute were 
not khalislia lands, that is, lands appertaining to the zemindary, but lakheraj lands 
held under some title other than that of the zemindars. 


The facts are shortly these : The estate in question, which is a fractional part 
of Pcrgunnah Surail, was derived from a Mahomedan lady by her husband and 
two sons, and was held by them in the following proportions : — The plaintiff, who 
was one of those sons, had a ten-annas share, his father had a two -annas share, 
and his brother, or half-brother, Sumdul, had a four-annas share. Their enjoyment 
of the property was, up to the year 1839, what has been termed ijmali or joint — 
that is, they divided the rents of each village in proportion to their above-men- 
tioned shares in the estate. In 1839 the family arrange merit, which has been 
called a butwarra, is said to have taken place. Their Lordships see no reason to 
doubt that such a transaction did take place. Under it the different villages con- 
stituting the estate were divided, the plaintiff taking solely certain .specified 
villages as his ten-annas share, and his father and Sumdul taking jointly certain 
other villages which were allotted to them as representing a six-anrias share. 
That state of things seems to have continued, and to have been acted upon up to 
the year 1856. In 1856 Sumdul, being in embarrassed circumstances, an execution 
issued against his four annas of the estate at the suit of one Nusiruddin. It should 


- be mentioned, however, that before this, Munsur Ali, the father, had died in 
February 1842, and that in different ways his two annas had come to be vested 
iii the plaintiff, so that at the time of the execution the elder brother, the plaintiff, 
had a twelve-annas share, and Sumdul only a four-annas share, in the zemindary. 

, .There seems to have been the usual resistance to execution on the part of Sumdul, 
and a suit was brought by Nusiruddin, who was execution purchaser as well as 

- ) judgment creditor, in the year 1858 to enforce his rights. The first judgment in 
'.’i^|at jsuit was pronounced on the 3rd December I860. It was a judgment of a 

i peculiar character. Nusiruddin had brought the suit, not only against 

certain persons in whom Sumdul alleged his four annas had become 
" to locution, but also against the present plaintiff, the owner of 

* &b&re; and it was decided not only that the four-annas share 

to i be the property o£ Sumdul at the date of the execution, and had 
* m execution, but further that the family <pp ' 

so long,, and hud. been pleaded - ‘ 

baa 
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was accordingly entitled to hold the four annas of Sumdul, purchased by him in 
ijmali enjoyment with the plaintiff. The High Court has held that the right of 
the plaintiff* to assert the rights which he has asserted in this suit accrued to him 
at the date of this decree, and that therefore, the decree having been passed in 
1860, the present suit, which was instituted on the 17th September 1873, is out 
of time. 

It appears that Sumdui, but not the plaintiff, appealed against this decree, 
and that his appeal was not finally disposed of until the 10th June 1868. Execu- 
tion was then taken out by Nusiruddin against Sumdul, but there were fresh 
delays, and the heirs of Nusiruddin, who had died in the meantime, did not obtain 
constructive possession of Sumdufs four annas until July 1864. Sumdul then set 
up a title to hold as lakheraj the lands in question in this suit which had formed 
part of the villages allotted by the butwarra, as the six annas share, treating them 
as no part of the khalisha lands, his interest wherein had passed under the 
execution. 

It appears to their Lordships that this, or, at all events, the date of the dis- 
missal of the appeal, is the earliest at which it can be said that the title of the 
plaintiff to the relief which he seeks in the present suit accrued, The effect of 
the decree in Nusiruddin’s suit, in so far as it set aside the partition, was to give 
to him a right to take from the plaintiff four ^nnas of the rents of all the villages 
previously allotted to him, and to give to the plaintiff a corresponding equity or 
right to have the twelve annas of the rents of the villages which had formerly 
belonged to Sumdul. It cannot, their Lordships think, he said that the plaintiff 
was bound to assert this right in 1860, because, Sumdul having appealed against 
the decree, there was of course a possibility of its being reversed or altered, and 
of N usiruddin’s suit being dismissed altogether. It was therefore u ncer tain against 
whom the right to receive the twelve-annas share of the villages in question was 
to be asserted; nor did it follow that because the butwarra or family arrangement 
had been declared to be of no effect as between Nusiruddin and the present 
plain tiff*, it was of no effect as between the plaintiff and his brother who were 
co-defendants in Nusiruddin’s suit. Again, it appears that no attempt was made 
by Nusiruddin to take out execution pending the appeal, and it may fairly be sup- 
posed that by arrangement between the brothers there was an agreement that 
tllh property should continue to be enjoyed as it had been under the partition. 
In these circumstances it seems to their Lordships that even if technically the 
lands now in question remained, pending the appeal, in Sumdul, there was no 
necessity or duty lying upon the plaintiff* to assert his rights in those lands until 
Nusiruddin’s heirs were put into possession, or, at all events, until the rights of 
the parties had been finally determined by the dismissal of the appeal. . These 
considerations are alone sufficient to bring the plaintiff’s suit within the twelve 
years, and to dispose of this question of limitation. The provision of the Act of 
1871 which seems to their Lordships to govern the case is “the 145th Article of 
the 2nd Schedule, winch says that the time from which the period of twelve years 
is to be calculated is that when the possession of the defendant or of some person 
through whom he claims became adverse to the plaintiff. Their Lordships think, 
for the reasons above stated, that there was no possession adverse to the plaintiff* 
before 1863. A question has been raised at the Bar whether the possession 
adverse to the plaintiff did not really begin when Sumdul, driven to his last shift 
and unable to resist the execution on the part of Nusiruddin against his zemindary 
interest, first set up the claim to the lands in question in this suit as lakheraj lands 
held by a title other than his zemindary title, and therefore capable of being held 
by him, although all his interest in the zemindary had passed away. There is 
some evidence on the part of the plaintiff* that tire jjatadars of his two annas’ 
interest in those lands were then actually and forcibly dispossessed under color of 
this title. It is not, however, necessary to decide this question. It is sufficient 
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to say that their Lordships cannot concur with the High Court in thinking that 
tne twelve years are to be calculated from the 3rd December 1860 or from any 
time previous to the year 1863. 

It has already been intimated that in their Lordships* opinion the defendant 
has wholly failed to establish a title as lakh eraj dir to the lands in question. Their 
Lordships must therefore humbly advise Her Majesty to allow this appeal, to 
reverse the decree of the High Court, and in lieu thereof to order that the appeal 
to that Court be dismissed, and the decree of the Subordinate Judge affirmed 
with costs. 

The appellant will also be entitled to the costs of this appeal. 


The 21st November 1879. 

Present: 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith 
and Sir Robert P. Collier. 

forests Proprietorship of Sotl — Right to Timber — Hereditary Khot — 

Construction . 

On Appeal from the High Court at Bombay. 

Nagardas Saubhagyadas 
versus 

The Conservator of Forests and the Sub-Collector of Kolaba. 

Goremmei^b, l 0I ^i Shal '° f OJ M lh0 JP nx S eds of certain timber alleged to have been cat down by the 
emraent m a village, of three-fourths of which plaintiff claimed to be proprietor : J 

the penndsites merely gave him a hereditary right, as Collector of Revenue, to 
the Li I - 1 K g , f u °L CC !* tain cessos or duGS > bufc 110 Proprietary right in the village, no interest in 

nor w;as he entitled to u/proprietorchip of the soil of thevUlage 
vested in oi kcuKlitury hhou, as it was clear that the proprietorship of the soil was not 

■ ei y kliot, and the clauses of his own agreement negatived such a right. 

, ' T ^ f as an appeal from a decision of the High Court of Bombay, of £lie 
11th. October 18/5, reversing a decree of the local tribunal at Tanna in that 
Presidency. 

Mr. Cowie , , Q.C., and Mr. J. D. Mayne for Appellant. 

Mv. Scoble, Q.C., and Mr. W. A. Malices for Respondents. 

The appellant’s father owned a three-fourths share of the ancient holders 
otthe village of Pigode, m the Kolaba Collectorate ; and from 1865 to 1867 
the Forest Department cut down and sold on behalf of Government, certain 
timber m that village. The appellant’s father, who had died since the proceed- 
tags were instituted, then brought his suit in the District Court to esta- 
: felish an alleged proprietary title to three-fourths of all the trees iu the forest 
of the whole village, as well as those in the village itself, and to recover Rs. 3 479 
;M of the timber. The local tribunal decided in his favor, but the Hmh 

' the decree. Hence this appeal. 

lltyvmes Peacock delivered the judgment of the Judicial Committee as 


a suit m which the plaintiff claims against' the Conservator of Forests 
* of Bombay, and the Sub-Collector of Kolaba in the. Tanna 
: s fare of the proceeds of certain teak and izaili . timber, 

exP HA ■ * v . . . * 1 , »* / .frVVy.l 4 ** 
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him as the proprietor thereof, and he states that it is his watani (hereditary) khoti 
and isafati (village). He says, “Deducting the four annas share which belongs to 
the Government of the proprietorship of the said village, the remainder of the 
village, namely, a 12 annas share thereof, belongs to me as proprietor. Although 
I have a proprietary title to the three-fourths of the whole jungle (forest) of the 
aforesaid village, including teakwood, as well as izaili (inferior wood), by reason 
of my watani khoti and isafati thereof, the defendants in the years 1865-66, and 
1866-67, cut down teakwood and izaili wood thereof, and sold the same by auction 
as well as by private sale. Having (a right to take) a share of three-fourths of 
the proceeds of the same, I made several applications to both the defendants, re- 
questing to be allowed to have a three-fourths of the sale proceeds, but I obtained 
no redress. I sent notices also to them, but, received no reply ” — and so on. Then 
he claims three-fourths of the proceeds of the timber, which he alleges was so cut 
down by the Government. The principal question is, was he the proprietor of the 
soil of three-fourths of the village, and as such proprietor entitled, as he alleges, 
to three-fourths of the jungle, including teakwood as well as izaili ? 

It will be necessary in the first place to consider what were his rights under 
the isafati title. That depends upon two sunnuds which were put in and relied 
upon, one dated in 1653, and the other in 1722. The sunnud of 1653 will be found 
at page 183 of the Record. After certain recitals it proceeds, “ The firman is as 
follows : From the (beginning of the) months of the year one thousand (and) fifty 
four/* then there is a blank, the marginal note stating, “ There is no grammatical 
connection whatever between the equivalent of this sentence and what follows in 
the original. It may probably be intended to mean that the various rights below 
named, appertaining to the village ^ of Pegoonda, had been enjoyed by Ismailji 
Abaji from the beginning of the Arabic year 1054?.” The firman proceeds, “At this 
time Ismailji Abaji Desai of the tappa (district of) Kharapat, in the jurisdiction 
of the above-mentioned (town), has represented to the threshold of the universe ” 
— that is, the Sovereign — “ that the village of Pegoonda, in the above-mentioned 
tappa (district), is a personal holding (khood-rawan) in lieu of isabat (dues) in 
this way, namely, that the fixed revenue of the above-mentioned village, consist- 
ing of ready money and corn, goes into the possession of the revenue station 
(thana), and some of the (taxes called) bab, and the whole of the (rights 
cSlied) kanoonat relating to the above-mentioned village (assigned) for the 
maintenance of (his) children are his own reversionary rights (doombala khood)/* 
— which is translated or explained in the margin to mean — “ that will revert to 
the Sovereign on ceasing to be held by the present holder” — “ And the (rights to 
certain perquisites called) hak-e dawazi mat and (those called) khariastotore of the 
above-mentioned tappa (district) are a personal ‘holding;” then the applicant goes 
on to show what were his personal holdings, and that the profits of the tobacco 
shop were a personal holding with a reversionary right to the Sovereign. Then 
he states, “ It is hoped that by the royal grace, a gracious firman may be granted 
(to him) for the satisfaction of his mind.” The firman which was granted 
is, “Let them (the above-named officers) recognize (the said rights as) rever- 
sionary (Soombala) and continue the same;” that is to say, let them recognize 
all his personal rights, with reversion to the Crown, and then after him they are 
to continue the same rights to his children and children’s children. It appears to 
their Lordships that the effect of this document was simply to give the grantee 
as the Collector of the Revenue certain perquisites arising out of the dues, and 
to convert that right, which was then a mere personal right with reversion to the 
Sovereign, into an hereditary right, which was to descend to his children and to 
his children's children. It appears, therefore, to their Lordships to be clear that 
that sunnud gave no proprietaiy right in the village ; it did not give an interest 
in the soil, and it gave no right to the timber. ’ 

’ The next document of 1722, which was a Marathi document, will be found at 
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page 53 of the Record. It is a short document : “ To Mashaul-anam ( i e the 
Honorable) the Desai, the Adhikari and the Kulkararui of Talooka (or Taraf) 
Nagothua ” and so on. The villages which are with (i.e., held by) yon as 
isafafc have been (i.e., are hereby) ‘settled and granted’ or ‘granted on cer- 
tain terms being made ’ by Rajishri.” Then come the names of three villages of 
which one is Pigode. “In all three villages have been (i.e., are hereby) ‘settled ’ 
(or granted on certain terms being made). Therefore <as to) the babatas (cesses 
or tolls) appertaining to the said villages, whether cesses in cash or in kind (orain) 
whatever the amount (thereof) may come to (the same) shall be ‘ received by you ’ 
(or ‘ paid over to you ’).” All that was granted is that he was to be allowed the 
babatas or the cesses or tolls, he being the l)esai, or the Collector of the Revenue 
on behalf of the Government. That document, therefore, did not convey any in- 
terest in the soil, but merely gave a certain right to certain cesses or dues as the 
perquisites of the grantee as the Collector of the Government Revenue. There- 
fore, as regards his isafati rights, they did not give him the right of proprietorship 

The next question is, was he entitled to the proprietorship of the soil of the 
village by reason of his wntani or hereditary khoti. With reference to that point 
a report of Captain Wingate was read from a collection of papers by the Govern- 
ment of India, from which it appears that a khoti had the right of proprietorship ■ 
but that was merely the expression „ of the opinion of Captain Wingate at' that 
time; since the date of that report, however, the point came before the" Hio-h Court 
of'Bombay, and was judicially determined. In that case— reported in the 3rd Bom- 
bay High Court Reports at page 132— the Government had resumed the khoti, 
had granted certain rights to the sub-tenants of the estate, and were willing to 
allow the plaintiff to take the khoti again upon certain conditions ; namely that 
she should be bound by the terms which the Government had entered into’with 
the sub-tenants or holders of the land ; and it was held that she was not entitled 
to have the khoti except upon those conditions. The reasons for the decision were 
that the khot was not the proprietor of the soil. The learned Judge who decided 
the case in the first instance, went very fully into the matter, and 'held that the 
khot was merely on hci editary farmer oi the Revenue. The reasons are odvon 
in the report, and it will be unnecessary to read them. It is sufficient to say that 
that decision was opposed to the view taken by Captain Wingate, to which re- 
ference was made from the Records of the Government of India. ’ Without ex- 
pressing any opinion that no khot is or can he the proprietor of the soil, it is 
sufficient to say that it is clear that the proprietorship of the soil is not vested in 
every khot. 

Then the question comes, was the plaintiff in this case, by virtue of his khoti 
entitled to the proprietorship of the soil and to the timber upon it ? 

It appears that an agreement was entered into by the plaintiff on the 24th 
December ] 861, which will he found at page 395 of the Record. It is as follows ■ 

“ J give m writing this kararnama as follows: Being invested under Government 
Regulation ( i.e ., Resolution), English Letter No. 1832, dated the 18th May I860 
received by me from tbe Government with (authority) to cany on the vahivat 
(management) from the year 1S59-60 to the year 1886-87 as khoti of the fourth 
;takssbim (share) of the mauja (village) aforenamed,”— that is, including this village 
‘ -^apd bemg also authorized (by the Government) to collect the assessment^ 
^-“ & |Br»ment shares (also), and having consented to do so, I give in writing the 
: bbdy of clauses relating to the management to be carried on (by me) 
as below : The full assessment on the village aforenamed fixed 
2106 13a - 3p., deducting therefrom the sum of Rs. 1648 5a. 9p. 

8 J iares ’ , fclle assessment on the remaining. fourth share;'. 
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year) 1859-60. Accordingly, for 28 years from the current year 1860-61 up to 
the year 1886-87, 1 will without any hindrance continue to the cultivating tenants 
or their heirs (£.e*, I will allow the tenants to hold) such of the khoti-nisbat lands 
as are entered in their names in the survey papers. The amounts of assessment 
on those lands have been settled at the survey.” Then there are several other 
'clauses, but the more important ones are the 15th and 16th. He says in the 15th 
clause, Some land belonging to the aforenamed village has been divided into 
numbers and reserved to itself by the Government for preserving a forest thereon. 

I will preserve the trees thereon. I will not allow any person to cut down the 
same, nor will I myself cut them down. In like manner I will not allow any 
person to cultivate the same, nor will I myself cultivate the same. Should any 
person cultivate the same, or cut down the trees thereon, I will inform Government 
of the same. Should the Government order that cattle may be allowed to graze 
on the aforesaid land reserved for a forest, I will accordingly allow cattle to graze 
thereon. I will not make any objection thereto. I will also preserve, the teak- 
wood trees that may be growing in this village in places other than the survey 
numbers aforesaid. I will not allow any one to cut them down, nor will I cut 
them down. If any person does cut them, I will immediately inform the Govern- 
ment of the same” 

Now that is an express agreement on the part of the Idiot that he will pre- 
serve all the trees in the Government reserves, and that he will preserve the 
teakwood trees that may be growing in the village in places other than the 
survey numbers. Can the plaintiff in the face of that agreement, whatever his 
rights may have been as a khot, say, as he lias said in his declaration, that he has 
“the proprietary title to the three-fourths of the whole jungle (forest) of the 
aforesaid village, including teakwood as well as inferior wood” 

It appears to their Lordships to be clear that according to the 15th section 
of that agreement, all the timber in the reserves was to belong to the Govern- 
ment, and that the khot was not to cut down any of the teakwood whether in the 
reserves or not, and that he was not to allow any other person to do so. 

Then in clause 16 he says, “ The Government has given to me the ownership 
of a fourth part of all the trees that now are growing, and of all the new ones that 
may grow hereafter in the village aforenamed, excepting the trees in the aforesaid 
pi^served forest, and those on the lands claimed by the people, and those on 
cultivated lands, as also excepting the teakwood and blackwood trees growing on 
waste lands.” Therefore he admits that the Government, when they authorised 
him to carry on the management of one-fourth of the village and to collect the 
Government revenue thereof, had the power to reserve, and that they did reserve, 
all the trees in allotments reserved for a forest, and all the teakwood trees in 
every other part of the village. 

It appears to their Lordships that there is no evidence that the Government 
cut’ down any izaili wood. At page 173 there is an entry which shows that some 
persons as trespassers went on to the Government reserves and cut down some 
izaili timber. A sum is credited to the forest account in respect of the proceeds 
of izaili (inferior kinds of) wood. The entry is — “ Some people having cut wood 
from the Government forest at Mauja Pigoda without permission, and having used 
the same for building their own houses and cattle pens, a report was made from 
the Peta Mahalkaris, Outwaixl No. 109 of the year 1864-65, whereupon an order 
was received from his Honour the Deputy Conservator of Forests, bearing Regis- 
tered No. 361, dated the 16th August 1865, to the effect that the value of the 
wood (so cut) should be recovered accordingly ; (money was) recovered from the 
said people as per memorandum, bearing the Mahalkaris 7 signature, bearing the 
above date. 77 The entry shows that the Government sued some persons as tres- 
‘ passers for cutting down izaili wood in the Government forest, and the plaintiff 
claims in his declaration to be entitled to that izaili wood, because he says he is 
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entitled to all izaili wood throughout the village. There is no evidence in the 
ease of any izaili wood being cut down in any other part of the village excepting 
in this portion of the village which was reserved as Government forest. The 
plaintiff, as it appears to their Lordships, has not made out a title to any teak- 
wood, and he has not made out a case against the Government as to their having 
cut izaili wood in any place, nor of their having recovered the value of izaili wood 
cut in any part of the village, except the Government reserves in which the 
plaintiff was clearly not entitled to any of the trees. r 

Under these circumstances their Lordships are of opinion that the decision of 
the High Court was right, and they will therefore humbly recommend Her Majesty 
that the decree of the High Court be affirmed, and that the appellants do pay the 
costs of this appeal. 


The 25th November 1879. 


Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 
Sir Robert P. Collier. 

Bahrulia Clan— Family Custom — Exclusion from Inheritance (of Laughters) 
— Evidence (Act I of 1872 & 35 )- — Wcijibularz or Village Administration 
Papers. 

On Appeal from the Courts of the Commissioner of Lucknow and the 
Judicial Commissioner of Oudh . 

Rani Lekraj Kuar 
versus 

Baboo Mahpal Singh 
and 

Rani Rughubuns Kuar 
versus 

Baboo Mahpal Singh. 

{T-wo Consolidated Appeals) 

MajihuUrz or village mlnumstaition papers, prepared and attested by Settlement Officers or their 
subordinates in Oudh, were held admissible in evidence, under s. 05 of the Indian Evidence Act I of 
1872, to prove that, in the Bahrulia clan, a custom exists to exclude daughters from succeeding to the 
inherit mice of their father’s estate. & 


These were consolidated appeals from judgments of the Commissioner of 
Lucknow, and of the Judicial Commissioner of Oudh, respectively, pronounced 

Mr. Leith ? Q.C., and Mr. Doyne for Appellants. 

Mr. Graham and Mr. Theodore Thomas for Respondent. 

The respondent claimed the property in dispute — the talooks of Surajpur 
and Rawut Sard in the province of Oudh— on the ground that lie, as the nearest 
relation of the last talookdar who died soilless, was, by virtue of a family 
daughters were excluded from inheritance, entitled to it. One 
4f ;«M^aT)Ml!ants was the only daughter of the late talookdar, and the other was 
tefher, and, they protested against his claim : but the Courts in India 

without calling on the Counsel for the respondent, proceeded 
as follow^ by Sw* ffontdgwe Smth^Jui' 
plainer Balwo 
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one of the defendants. Rani Rughubuns Kuar, is entitled as the next heir to Udit 
Pertab Singh, one of the talookdars of Ouclh, to the ’talook of Surajpur, and 
another talook of which TJdit Pertab Singh died possessed. Udit died without 
male issue, leaving a widow, since deceased, and an only daughter, the defendant 
Rughubuns. The plaintiff is the nearest male relation of the deceased talookdar, 
standing in the position of first cousin once removed. On the death of Udit 
Pertab Singh, his widow Subhraj was put into possession of the talooks in dispute ; 
but under a compromise with Rani Lekhraj Kuar, the stepmother of the deceased 
talookdar, the possession was given up to Rani Lekhraj. That was the state of 
things when the present plaint was brought, and Rani Lekhraj Kuar was alone 
made the defendant. The first judgment *in the case was given by the Deputy 
Commissioner when the Record was in this state. On an appeal from his judg- 
ment, the Commissioner directed that the daughter, Rani Rughubuns Kuar, should 
be joined as a defendant, and remanded the case to the Deputy Commissioner, 
directing a new issue which was necessary in consequence of her being brought 
into the suit. That issue in substance was whether the plaintiff or the daughter 
was the next heir to Udit Pertab Singh, and entitled to succeed to his estate. 
There can be no doubt that by the general Hindoo law, which would prevail in 
the absence of any special custom, the daughter would have been entitled to the 
inheritance of her sonless father. The question which is raised in the cause, and 
by the issue which w r as joined after Rughubuns had become a defendant on the 
Record, is whether in the Bahrulia clan, to which this family belongs, a custom 
exists to exclude daughters from succeeding to the inheritance of their father’s 
estate. 

Other questions were raised in the suit, but the only question which remains 
to be determined is whether the evidence which was given by the plaintiff to 
support that custom was properly admissible ? This evidence consists of a number 
of wajibularz, or village administration papers, which state, in a manner which 
will be hereafter adverted to, a custom to the effect that daughters are excluded 
from inheritance in the Bahrulia clan. There is no doubt* that if those papers are 
properly admissible in evidence as proof of the custom, Rughubuns, the daughter, 
would be excluded by the custom stated in them. These wajibularz^ or village 
papers, are regarded as of great importance by the Government, They were 
directed to be made by Reg. VII of 1822, and it may be as well to read the 
language of it before adverting to the objections which have been taken to the 
reception of the papers in the present suit. The 9th Section is, “It shall be the 
duty of Collectors, and other persons exercising the powers of Collectors, on the 
occasion of making or revising settlements of the land revenue, to unite with the 
adjustment of the assessment and the investigation of the extent and produce of 
the lands, the object of ascertaining and recording the fullest possible information 
in regard to landed tenures, the rights, interests, and privileges of the various 
classes of the agricultural community. For this purpose their proceedings shall 
embrace the formation of as accurate a record as * possible of all local usages 
connected with landed tenures, as full as practicable a specification of all persons 
enjoying the possession and property of the soil, or vested with any heritable or 
transferable interest in the land;” and other purposes are referred to in this 
Section. Then in the latter part of it there occurs this passage : “ The information 
collected on the above points shall be so arranged and recorded as to admit of 
immediate reference hereafter by the Courts of Judicature” It is stated by the 
Judicial Commissioner that officers in administering the Province of Oudh were 
directed to be guided by the spirit of this amongst other resolutions. 

The papers which are objected to were offered in evidence and received by 
the Courts under the 35th Section of the Indian Evidence Act 1872. , The Section 
is this : “ An entry in any public or other official book, register, or record stating 
. a fact in issue or relevant fact, and made by *a public servant in the discharge of 

45 ' ■ • 
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his official duty, or by any other person in performance of a duty specially 
enjoined by the law of the country in which such book, register, or record is kept, 
is itself a relevant fact” 

The manner in which these village papers were made up with respect to the 
custom appears to be, that the officer recorded the statements of persons who were 
connected with the villages in the pergunnah in which this talook is situate. 
Some of the persons whose statements were taken were the proprietors of villages 
in the talook ; others appear to be the proprietors of villages not in the talook, 
but in the pergunnah. The Record contains translations of the wajibuiarz, but 
not of the whole contents of the papers. Extracts from them only are printed, 
and these extracts show that the persons giving the information made statements, 
which are contained in paragraph 4, declaring the existence of the custom in 
question. These documents are entered on record in the office, and they must 
be taken upon the evidence to have been regularly entered and kept there as 
authentic wajibuiarz papers. The objections which -were taken to their reception 
are stated in the judgment of the Judicial Commissioner, and are these: “ Excep- 
tion was taken to these documents on the part of the daughter on the ground 
that they were not prepared or attested by the Settlement Officer in person as 
required by Reg. VII of 1822, and that they relate to matters which the Settlement 
Officer had no jurisdiction to include in them.” Those are the only objections 
which are stated by the Judicial Commissioner to have been made. A further 
objection which was relied on by Mr. Cowie appears also to have been taken by 
the daughter in the course of the proceedings, viz., that she was not bound by the 
statements in question, inasmuch as she was no party to the making up of the 
wajibuiarz. Before dealing with these objections, it will be convenient to refer to 
what the Commissioner says of the documents. He says: ^ These are official 
records ,of admitted customs all properly attested ” It must therefore be taken 
that they are official records kept in the archives of the office, and that they are 
authenticated by the signatures of the officers who made them, that being what- 
their Lordships understand from the statement of the Commissioner that they are 
all properly attested. 

The first objection, and the one most relied upon, is that these papers were 
not prepared or attested by the Settlement Officer in person. We have no precise 
information of the manner in which the Regulations were directed to be of force 
in Oudh, but the Judicial Commissioner, as already mentioned, says ; “ Officers in 
administering the Province were directed to be guided by the spirit of this 
amongst other Regulations, but they were not tied down to its exact text” It is 
plain that they could not he so tied down, because the Regulation in question 
refers to Collectors, and there are no Collectors in the Province of Oudh. There- 
fore in applying this Regulation in its spirit, we must substitute for Collectors 
and their subordinates the persons who were performing the duties which would 
have fallen upon Collectors in the parts of India to which the Regulation originally 
applied. These would be the Settlement Officers, or those subordinate to the 
Settlement Officers, who were employed in making or revising the settlements. 


, ‘The wqrds of the Regulation are : — <£ It shall he the duty of Collectors and other 
, officers exercising the powers of Collectors, on the occasion of making or revising 
■ ;.#ett4ements of the land revenue,” to make up the papers. When documents are 
to be recorded as being properly made up, and when they are found to he 
as authentic records, the rule of law is to presume that everything 
‘ rightly done in their preparation unless the contrary appears. Upon 

Judicial Commissioner shakes the following observation : "The 
that;,* the Settlement Records of this Province were prepared 'and 
to the? Settlement -Officer* and not by;the, : SetHe-^ 
person^ cannot be accepted as; in any ; 
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and who attested the record of what they had obtained, were officers subordinate 
to the Settlement Officer, and this being so, their Lordships think that the Judicial 
Commissioner was right in holding that the wajibularz were prepared by the 
proper officers, and that this first objection ought not to prevail 

If then these documents Were made by proper officers, is there any valid 
objection to receiving in evidence the information which they record? The 
objection taken and referred ®to by the Judicial Commissioner does not very pre- 
cisely hit the point which has been argued at the Bar. He says, “ The objection 
was that they ” — that is, the administration papers — “ relate to matters which the 
Settlement Officer had no jurisdiction to include in them/' That objection seems 
to their Lordships to be unfounded. The officers who were to make the enquiries 
were directed to ascertain and record “ the fullest possible information in regard 
to landed tenures, the rights, interests, and privileges of the various classes of the 
agricultural community. For this purpose their proceedings shall embrace the 
formation of as accurate a record as possible of all local usages connected with 
landed^ tenures. This custom of the Bahrulia clan relating to the mode of inheri- 
tance in the clan seems clearly to be a usage of the kind which the Regulation 
requires the officer to ascertain and record. 

The objection which has been argued is that the papers, upon the face of 
them, do not show that the officers had passed any judgment upon the information 
they received, and contain no record of their opinions or findings upon them. It 
is true that no express statement of the opinion or finding of the officers appears 
upon the papers, but their Lordships think that the fact that the officers recorded 
these statements, and attested them by their signature, amounts to an acknow- 
ledgment by them that the information they contained was worthy of credit, and 
gave a true description of the custom. Suppose the papers had had a heading 
such as the following : “ The usages of the Bahrulia clan appear in the information 
recorded below.” Inis would undoubtedly be an expression by the officer of his 
opinion that the statements contained a correct description of the custom. Then, 
when we find that the statements are recorded and authenticated in the manner 
that has been mentioned, and placed in the Government Records, ought it not to 
be implied that the officer has in effect affirmed that the information embodied in 
the recorded statements was true, and described an existing custom ? Their 
Lordships think that such an implication may in this case be properly made. 

The Indian Evidence Act has repealed all rules of evidence not contained in 
any Statute or Regulations, and the plaintiff must therefore show that these papers 
are admissible under some provision of the Indian Evidence Act. That relied on 
is the 35th Section, which has been already read. It is necessary to look at the 
precise terms of this Section ; and for the present purpose it may be read : <( An 
entry in any official record stating a fact in issue or relevant fact, and made by a 
public servant in the discharge of his official duty, is itself a relevant fact.” There 
can be no doubt that the entries in question, supposing them to bear the con- 
struction already given to them, state a relevant fact, if not the very fact in, issue,. 
viz., the usage of the Bahrulia clan. If so, then the entry having stated that 
relevant fact, the entry itself becomes by force of the Section a relevant fact ; that 
is to say, it may be given in evidence as a relevant fact, because, being made by a 
public officer, it contains an entry of a fact which is relevant. 

There is another ground upon which it is said that these entries would he 
admissible. Supposing that these papers were not to be treated as records them- 
selves describing the custom, but as recording only the opinions of persons likely 
to know it, the 48th Section would appear in that view of the entries to make 
them admissible. The 48th Section is, “ When the Court has to form an opinion 
as/ to the existence of any general custom or right, the opinions as to the existence 
of puch custom or right of persons who would ho likely to know of its existence, 
if it existed, are relevant.” Then if opinions of this nature were relevant,, the 
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entry of such opinions in an official record is itself a relevant fact, which makes 
the entry admissible. There may be doubt whether what for the present purpose 
are assumed to be opinions would fall under the 48th Clause, or the 49th, which 
is as follows, and refers to family usages: “ When the Court has to form an 
opinion as to the usages and tenets of any body of men or family, tiie opinions of 
persons having special means of knowledge therein are relevant facts.” It is 
enough for their Lordships, without giving an opinion on this last ground, to rest 
their decision as to the admissibility of the entries on the first ground. Placing 
the admissibility of the papers on this ground, the Evidence Act does not appear 
to have altered the law with regard to papers of this description, for it had been 
decided by the High Court of the North-Western Provinces that wajibularz 
papers, being a record of rights made by a public servant, were admissible in 
evidence and entitled to weight in proof of village customs. That case is found 
in the 2nd volume of the North-Western Provinces High Court Reports, page 397. 

On the part of the daughter it was objected that being no party to the 
making up of the papers, she was not. bound by the statements in them. She is, 
no doubt, nob bound in the sense of being concluded by them. They do not in 
any way estop her from asserting her right or disputing the custom which is 
stated in them. They are only received as evidence, and are open to be answered, 
and the statements in them may,be rebutted. No evidence however was given 
on the part of either of these defendants to show that the custom did not exist, 
and their Lordships cannot but observe that if the custom did not exist, nothing 
could have been easier than to obtain proof of descents and succession to property, 
which would negative it. It appears that there are numerous villages in this 
talook, and more in the pergunnah ; the Bahrulia clan is a large one, and if the 
custom did not exist the defendants must have had means, to be obtained without 
difficulty, of disproving it, 

Their Lordships therefore think that these administration papers were 
properly admitted in evidence, that the objections made to their reception ha,ve 
failed ; and that being so, it is not disputed that they contain full proof of this 
custom. 

Their Lordships are of opinion that the judgments of the Court below are 
right, and they will humbly advise Her Majesty to affirm them, and to dismiss 
the appeal with costs. © 
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provided that the mortgagee should take the income of the malikliana in lien of interest and so he Saved 
^ ro ™ > having to account for them, crediting every harvest with a certain amount of the income as interest 
at 12 per cent, and taking the remainder of the malikhana (a fixed sum) as an allowance for the costs of 
collection : held that this stipulation was not in the nature of a contract for interest, and that there 
was no evasion thereby of the law, or any contract to give usurious interest. 

Qiicerc. — Whether, if the surplus malikhana, ultra the interest, were a fluctuating instead of a fixed 
sum, the mortgagee would not be bound to file the statutory accounts. 

Mr. Doyne, for Appellant. 

„ Mr. Leith , Q.O., and Mr. J. G. Witt for Respondent. 

This was an appeal from a decision of the High Court at Allahabad of the 
24th November 1876, affirming a decree of the local tribunal at Alighur. The 
facts of the ca&e are fully stated in the judgment of the Judicial Committee, 
which was delivered as follows by Sir James Colvile without cal lin g on the 
Counsel for the respondents : — 

^ This is a suit brought by the purchaser and assignee of a mortgagor's interest 
against the purchasers and assignees of the mortgagee's interest. The mortgage 
deed between the original parties was dated 16th January 1852, It was a mort- 
gage of what was called the malikhana interest of certain talookdars ; the amount 
of that malikhana being, during the pendency of the then settlement, a fixed and 
known sum. The mortgage deed contained this stipulation : “ We hereby make 
a written agreement that the said mortgagee Raving taken possession of the mort- 
gaged villages, with all the powers enjoyed by us, may on his own authority 
collect the jumma fixed by the Government from the villages of the ilaka, and 
himself pay the revenue to the Government, instalment after instalment, according 
to the usage in the pergunnah ; that he may bring to his own use the income of 
the malikhana due to us, crediting every harvest Rs. 1,656 per year as interest on 
the amount of consideration on this mortgage, at the rate of 1 per cent, per 
mensem, and take the remainder, Rs. 565, the surplus of the malikhana, as his own 
collection fee and pay of the agent and peons employed for making collections in 
the villages ; that is, he may credit the income of the malikhana to the payment 
of two items — one, the interest on the mortgage amount, and the other the 
expenses incurred in making collections in the villages; for we have agreed 
that the amount of interest of the mortgage consideration, and the expenses of 
making collections in the villages, should be equal to (or cover) the malikhana 
pflbfits, and we have no longer any right to claim a rendition of the account of 
mesne profits accruing during the time of the mortgagee’s possession." 

The principal question raised by the present appeal, and argued by Mr. Doyne 
at the Bar, is whether this agreement is sufficient to deprive the plaintiff of his 
statutory right, under the 9th and 10th Sections of Reg. XXXIV of 1803, to call 
upon the defendants to render the account mentioned in these two Sections. 
A preliminary question however arises as to the legal validity of the agreement 
There can be no doubt that such a contract would previous to that Regulation, 
have been a good and legal contract, and that it would, under the law as it now 
exists since the repeal of the usury laws, be also a good and legal contract, it 
being an old and well-known customary form of mortgage that the mortgagee 
should take the mesne profits in lieu of interest, and so be saved from having to 
account for them. But there can be, on the other hand, no doubt that at the time 
when this mortgage was made, the law by which the contract was governed was 
otherwise; that the Regulation had limited the rate of interest to 12 per cent., 
and contained provisions under which securities might be avoided if they con- 
tracted directly or indirectly for a higher rate of interest; and that the taking of 
the accounts between mortgagor and mortgagee was regulated by the 9th and 1 Oth' 
Sections. Therefore if the stipulation in question had been made in evasion of the 
usury law introduced by the Regulation, and as a contrivance for giving the. 
'mortgagees a higher rate of interest than that to which they were by law entitled,!, 
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it would have been a bad contract, and could not have prevented the accounts 
from being taken in the usual manner. In the present case, however, both the 
Indian Courts have found in favor of the legal validity of the stipulation as will 
presently be more fully stated. It has however been contended that, however 
this may be, a mortgagee cannot by contract relieve himself from the statutory 
obligation of filing accounts under the 9th and 10th Sections; and this is the 
principal, if not only, point raised by the appellant. 

Their Lordships are of opinion that this contention is not well founded. 
There is nothing in the Regulation which says expressly that the accounts must 
be filed whether they are required for the determination of the rights of the 
parties in the suit or not. On the other hand the 15th Section says : — ■“ Nothing 
in this Regulation being intended to alter the terms of contract settled between 
the parties in the transactions to which it refers (illegal interest excepted), the 
several provisions in it are to be construed accordingly ; and any question of right 
between the parties is to be regularly brought before and determined by the 
Courts of Civil Justice.” It is under this enactment that the Courts below have 
tried and determined the validity of the stipulation in question. They have found 
that it is not in the nature of a contract for interest ; that there was no evasion 
thereby of the law, or any contract to give usurious interest; that the Rs. 565 
constituted a percentage which was bond fide agreed to be allowed to tbe mort- 
gagees for the expense and risk of Collecting ; and which, being only about 5f per 
cent., was certainly neither exorbitant nor unusual. Having so found, they wei'e 
bound to give effect to their decision, by treating the agreement as an answer to 
the suit, which proceeded on the assumption that the whole of the mortgage 
money, principal and interest, would be satisfied, if the accounts were taken, 
contrary to the legal contract of the parties, on the basis of charging the mort- 
gagees annually with the Rs. 565, or so much thereof as they should fail to prove 
had been actually expended by them in respect of the costs of collection. 

Their Lordships must by no means he taken to decide that if the amounts 
received by the mortgagees had been fluctuating they might not have been bound 
to file the statutory accounts. Those accounts might have been necessary to 
enable the Court to decide on the validity of the contract set up. In the present 
case, however, it is clear that the only sum which the mortgagees could receive, 
ultra the interest, was a fixed and unvarying balance of Rs. 565, and this the 
Courts have found to he a sum which the parties might legitimately agree to fix 
as the allowance to be made for the costs of collection. If this be so, the only 
result of compelling the defendants to file accounts would be to increase the costs 
of suit, which must ultimately fall on the plaintiff. 

4 Their Lordships therefore see no reason for questioning the correctness of the 
decision to which both the Indian Courts have come, and they must humbly advise 
Her Majesty to confirm the decree of the High Court, and to dismiss this appeal 
with costs. 


M-f 



The 3rd December 1879. 

Present ; 

fc, 1 Jfmes,W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, and 
: Sir Robert P. Collier. 
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On Appeal from the High Court at Calcutta . 

Dinornoyi Debi Chowdhrani 
versus 

Roy Luehmiput Sing Bahadoor. 

Plaintiff was held to have failed in taking this case out of the operation of s. 20 Act IX of 1871 by 
showing that the authority (whatever it may have been before) of the person who had signed tie 
acknowledgments relied on as the defendant’s agent, had continued to the time when these acknowledg- 
ments were signed, or that the defendant had given any special authority to the said agent to sign the 
acknowledgments. 

In the absence of evidence to the contrary, it was inferred from the facts stated" that the agent’s 
service had come to an end, thus making it clear that he could have had no general authority. 

_ Formal notice of termination of the agent’s authority is not necessary. It will be enough if the 
plaintiff knew of the agent -having quitted defendant’s service, and of his authority having been thus 
revoked. 

Persons acting as agents only in the transactions which formed the subject of this action, and being 
in no way personally liable to the plaintiff, should not have been joined as defendants. 

Nothing is more dangerous than to allow parol evidence to be given of what written documents are 
alleged to contain, when there is reason to suppose that the documents themselves exist. If a letter 
exists, it may be found to contain something very different from that which the witness represents to be 
ts contents. 


Mr. Cowie , Q.C.,. and Mr. Boyne for Appellant. 

Mr. Leith , Q.C., and Mr. C. W. Arathpon for Respondent. 

This was an appeal from a decision of a Division Bench of the High Court of 
Calcutta of the 15th February 1877, reversing that of the Subordinate Judge. 

The facts of the case are fully stated in the judgment of the Judicial Com- 
mittee, which was delivered as follows by Sir Montague Smith : — 

This suit was brought by Roy Luchmiput Sing Bahadoor, who is a banker 
carrying on his business at Rungpur, and having a branch bank at Baloochur in 
Moorshedabad, against a lady of the name of Dinomoyi Debi Chowdhrani, to 
recover a large sum of money which is claimed as being due upon the balance of 
a banking account. This balance represents principal due up to the 29th Assin ' 
1276, Rs. 12,402, and interest from that date to the 22nd Assin 1280, Rs. 5,548, 
making altogether Rs. 17,950. The plaintiff* joined, as defendant in the action, Ram 
Tarun Hazra, who was in the service of the first defendant and whose position 
will be hereafter referred to, and also, as a third defendant, Rhada Chum Banerjee, 
her son-in-law and her dewan. There seems to have been no ground whatever 
for joining these two persons, for they acted as agents only in the transactions 
which formed the subject of the action, and were in no way personally liable to 
the plaintiff. They may be considered as being out of the suit. The defence 
made to this claim was first, a denial that the balance claimed was due, and 
secondly, that if that balance was at any time due, the right to recover it was: 
barred by the Statute of Limitations, No. IX of 1871. It seems that Ram Tarun 
Hazra was what is called a jummanuvis, a kind of accountant in the defendant's 
service ; but undoubtedly he had mookhtarnamahs or am-mookhtamamahs from 
the defendant, for the lady herself, who was examined on the part of the plaintiff, 
admits that they were given to him. However, they have not been produced. 
It is unquestionable also that Rhada Chum acted as dewan of the lady. It seems 
that she had on one or two occasions deposited considerable sums with the 
plaintiff on deposit, and had also left with him on deposit valuable property in 
gold and silver; but on the other side moneys were drawn out from time to time 
on her account. A large sum of money, Rs. 17,000, was drawn from the bank to 
pay for an estate which she purchased. The items of the banking account were 
disputed in the Court below, particularly with regard to that sum of Rs. 17,000, 
and another sum of Rs. 16,000, which, though it was admitted to have been taken 
out for the purchase of this estate, was said to have been again paid into the 
bank. The banking account was managed, and the sums drawn out by Ram 
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Tamil Hazra, who seems to have been the principal actor in the transactions with 
the bank, though Rhada Churn interfered in them, and must have known what 
was the state of the account from time to time. It seems that the account began 
in 1272, and was finally closed, so far as. regards the drawing out and paying in 
of money, in 1274. 

Four accounts altogether have been referred to, which hear the signature of 
Ram Tarun Hazra. The period of adjusting these accounts appears to have been 
in the month of Assin, treated as the beginning of the commercial year. The 
accounts were kept both in Hindee and Bengali books. The dates spoken of in 
this judgment are those in the Bengali books. The last account (the third) which 
was adjusted — before we come to the adjustment and bat chitta which are in 
question in this suit --was adjusted on the 10th Assin 1275, which corresponds with 
the 25th September 1808. No other account was adjusted until that in question, 
and upon the adjustment of which the hat chitta in dispute was said to be. given 
on 24th Assar 1277, corresponding with 7th July 1870. Therefore this account, 
instead of being adjusted as in ordinary course it would have been in Assin of 
1275, was not adjusted until the 24th Assar 1277; and it was adjusted, not at 
Mahigunge, where the former accounts had been settled, but at Baloocliur in 
Moorshedabad. It is said that the reason of the delay and of the settlement 
having taken place at Moorshedabad, was that there had been some altercation 
about the amount of interest which should be charged upon the balance due. 
The two Judges of the High Court, Mr. Justice Kemp and Mr. Justice Ainslie, 
differed in the view they took of the truth of this mode of accounting for the 
delay. ^ Mr. Justice Kemp gave credit to the statement of the plaintiffs -witnesses 
who said that the cause of the delay was the dispute about the interest. Mr. 
Justice Ainslie thought that the plaintiff's story with regard to it was a mere 
pretence. It is unnecessary, in their Lordships 5 view, to determine which of the 
learned Judges is right in his view of the evidence on that point. It is enough 
to say that this settlement was made out of the ordinary course, being made nine 
or ten months after the usual time for adjusting the account, and at an unusual 
place. 

With regard to the first question, whether the balance which appears upon 
the accounts was at any time due from the defendant to the plaintiff, their Lord- 
ships, during the course of the argument, intimated that they did not find suffi- 
cient grounds for ^ disagreeing with the judgment of the High Court upon that 
point. They desire to give no further expression of their opinion than to observe 
that the learned Judges had materials and evidence before them which they 
might fairly and properly consider, and their Lordships are not prepared to 
disagree with their judgment. 

The question remains whether the debt is not barred by limitation. The last 
settlement of account, which was regularly made and adjusted by Hazra, took 
place on 10th Assin 1275, nearly five years before the suit. In order therefore to 
take the case out of the operation of Act No. IX of 1871 it is necessary for the 
plaintiff to establish that there has been an acknowledgment either by the defend- 
ant herself or by an agent of hers within the period of three years, which is the 
period of limitation applicable to the present claim. The 20th Section of Act IX 
- No promise or acknowledgment in respect of a debt or legacy shall take 
grease, out of the operation of this Act unless such promise or acknowledgment 
^||amed in some writing signed before the expiration of the prescribed period 
-% party to be charged therewith, or by liis agent generally, or specially 
timthis behalf. 55 The case of the plaintiff* is, that an acknowledgment 
, and that he, at the time he signed it, was the defendant’s, 
^Ily orispecially authorised in, that behalf., The ease.. is put^ 
authority to action thel lady, ' 
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is said that there is evidence of a special authority given to him by her to make 
these acknowledgments. 

The account relied on is alleged to have been adjusted by Hazra on 24th 
Assar 1277 (the 7th July 1870). This account was entered in the plaintiff’s khata 
for the year 1275. It is extremely simple. It states the previous balance up to 
10th Assin 1275, Es, 11,108, and the only new item is this : — “On account of 
Ohati game, Es. 2.” Then interest is added from the 11th Assin 1275 to the 29th 
Assin 1276, making a total of Es. 12,402 8 annas, which is the sum mentioned in 
the plaint. On the same day the memorandum, called the hat chitta, stating the 
account in a similar manner, was signed by Hazra. It contains the addition, 

“ Interest will be paid at Es. 1 per cent, per mensem.” 

The extent of Hazra’s authority is not shown by any document. The 
defendant, who was called as a witness for the plaintiff* stated that she gave 
am-mookhtarnamahs to Hazra ; but they have not been produced, nor is there any 
evidence of their contents. It was the duty of the plaintiff, if he relied upon 
those am-mookhtarnamahs, to produce them. It appears that one at least was 
registered, and the plaintiff might have produced a copy. No effort was made to 
obtain the original. Hazra might have been served with a subpoena to produce it : 
and their Lordships, on the evidence befoi-e them, see no reason to suppose that 
Hazra was otherwise than favorable to the plaintiff. If he really had autho- 
rity, and if he had given these documents actiifg within that authority, it was his 
interest to establish those facts ; and from his being found in communication with 
the plaintiff, and also from the plaintiff having produced documents which he 
could only have obtained from Hazra, there is reason to suppose that he was, to 
say the least, well disposed to the plaintiff and to the present claim. Though the 
written authority has not been produced, their Lordships think enough appears 
upon the evidence to show that he had authority, at one time, to borrow money ; 
indeed his acts in that respect were ratified by the lady herself. 

Then comes the question whether the authority which he may once have had 
•was continued down to the time (the 7th July 1870) when the acknowledgments 
in question were signed. In the absence of the am-mookhtarnamahs the answer 
to that question must depend on other evidence. 

It is proved that in Bhadro 1276 Hazra left Eungpur and the residence of 
thj defendant and went to his own home in Moorshedabad, and he never returned 
to Eungpur. That was 10 or 11 months before the signature of these acknow- 
ledgments, The fact that he left the defendant's service and did not return is 
proved conclusively by a great number of witnesses. The defendant herself gives 
this account of it : “ Hazra having taken a month’s leave, went home and never 
returned, and he performed no business on my behalf. After that the said Hazra 
was no longer my servant.” Another witness, Shoshodhur Ghaki, says ; “ In the 
month of Srabun or Bhadro 1276, Earn Tarun Hazra went to his house at 
Rampara in Moorshedabad. He has not come back since then. He did not get 
his salary after he had gone away, nor did he perform any business.’* The same 
facts are stated by 10 or 12 witnesses called on the part of the plaintiff Their 
evidence is nowhere denied or questioned, and is supported, if support were 
necessary, by the witnesses called on behalf of the defendant. Whether when he 
first went away he was discharged or not is immaterial. In the absence of 
evidence to the contrary, it is certainly to be inferred from the facts stated that 
his service had come to an end. If so, it is clear that he could have no general 
authority to sign these acknowledgments on behalf ‘of the defendant. 

Then it is said that the plaintiff had no notice that Hazra’s authority had 
been put an end to, and therefore that as far as he is concerned it must be deemed 
to have continued. Formal notice in cases of this sort is not required. It will 
he enough if the plaintiff knew of the agent’s authority having ceased. That 
would depend upon his knowing whether Hazra had quitted the defendant’s ser~ 
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vice, and that his authority -was in that way revoked. Their Lordships find that 
Raout Mull, who was the plaintiffs gomashta, and apparently one of the mana- 
gers of the kooti at Mahigunge, was aware of the fact, and it is nowhere denied 
that the circumstances under which Hazra had left, and continued to be absent, 
were known. Hazra had gone to his own country in Moorshedabad. Raout Mull 
says that he knew he had gone there, and Hazra is afterwards found to be com- 
municating with the plaintiff 1 upon this suit. The inference to be drawn from all 
the facts of the case is, that the Plaintiff or his manager must have been aware 
of the situation in which Hazra was, and that his connexion with the defendant 
had come to an end. If that be so, the plaintiffs case fails, so far as it depends 
on Hazra’s general authority from the defendant to make the acknowledgments 
at the time at which he made them. 

It is then contended that the defendant gave a special authority to Hazra to 
make the very adjustment which constitutes the acknowledgment in question. If 
that had been made out, nothing of course could have been plainer than this case 
would have become. "What is relied on to establish the special authority is a 
letter alleged to have been written by the defendant herself. The evidence of it is 
to be found in the deposition of Raout Mull, and his statement is this : “ After- 
wards, in the year 1276, the Hazra went to his country in Zillah Moorshedabad. 
Dinomoyi wrote a letter saying, f You have calculated interest at too high a rate ; 
for this reason the account cannot be adjusted here. The Hazra is in Moorsheda- 
bad ; he will go to the plaintiff, and when the plaintiff reduces the rate of interest 
the account will be adjusted.’ 5 An enquiry in the course of the examination of 
this witness was made by the defendant’s Counsel as to where letters were kept, 
and he says this : — “ The letters that used to come when I was present, I used to 
make over to the serishtadar of the kooti. They used to remain in the kooti with 
the gomashta. The letters that used to come to the gomashta remained with 
Mm.” And then again he says : — “ The said letter was written after the karbar * 
was closed. I do not remember the year. Dinomoyi wrote at the commencement 
of the Nagri year 1926, or Bengali year 1277, about the adjustment of the 
accounts in Moorshedabad. I do not remember whether the said letter was 


to the address of the plaintiff, or of me, or of the gomashta. I do not remember 
whether it contained the seal and signature of Dinomoyi or the signature of 
Bahda Churn in bakalum. I received the said letter through the burkund&r 
of the plaintiff’s kooti. The said letter used to remain in the plaintiff’s 
serishta. I cannot say where it is now.” This witness could not say where 
it was at the time he was speaking, for he was no longer in the service of 
the plaintiff, having left it for some time. This important letter, which 
would be evidence of specific authority having been given by the lady to Hazra 
to adjust the accounts, was not produced, and no attempt was made to account 
for its non-production. The learned Judges of the High Court do not seem to 
have recognized the weight of the objections which arise from the non-production 
of this letter, and the want of any proper explanation to account for its absence. 
All Mr. Justice Kemp says of it is this : “ It is to be regretted that the plaintiff 
has not been able to file the letter from the lady, the defendant No. 1, to this 
firm/’ The learned Judge assumes in that sentence that he was not able to file 
, ife but there is no evidence that he was unable to do so. If such a letter existed, 
; ; ifc||opld have been in his serishta. If any accident had occurred to prevent its 
1 it might have been shown. 

■ ' " Lordships therefore cannot agree with the Judges of the High Court 

^1. . * 1 il - *2. I . - XT I 1 n ° t 11° 


S r to Hazra to make the acknowledgments in 

It is a cardinal rule of evidence, not one of- 
where written documents exist they shall be, 
me of thpi? 'conten^., ’ 
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contain, when there is reason to suppose that the documents themselves exist. If 
a letter exists, it may contain something very different from, that which the witness 
represents to be its contents. When an important letter is not produced, and no 
explanation is given for its non-production, an inference not unnaturally arises, either 
that the letter, if written, does not contain that which it is represented to contain, 
and therefore that it would not suit the purpose of the party to produce it, or that 
no such letter ever existed. 

Their Lordships therefore think that the parol contents of this letter were 
not properly received in evidence ; and they further think, independently of the 
technical point of its admissibility, that the evidence does not afford trustworthy 
proof of the contents of the supposed letter. It is to be observed that there is no 
evidence that the adjustment said to have been made in pursuance of it was ever 
communicated to the defendant. 

On these grounds their Lordships are of opinion that Hazra’s authority, what- 
ever it may have been, did not continue to the time when these acknowledgments 
were signed, and that the plaintiff has failed to prove any special authority from 
the lady to Hazra to make them. 

Their Lordships must humbly advise Her Majesty to reverse the judgment of 
the High Court, and to affirm the judgment of the Subordinate Judge, and to 
direct that the plaintiff do pay the costs of the litigation in India. He must also 
pay the costs of this appeal. 


The 5th December 1879. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Oudh TalooJcdars — Birt Tenures — ShanJcallaps — Sub-settlement — Limitation — 
Act XVI of 1865 — Act XIII of im—Act XXVI of 1866, 

m On Appeal from the Court of the Judicial Commissioner of Oudh 

Sir Maharajah Drig Bijai Sing 
versus 

Gopal Datt Panday. 

The provision of limitation (as it is called) in the Circular of 1861 made no distinction between birt 
tenures and all tenures in the nature of shankallaps. It applied to all birt tenures, but not to shank- 
allaps, except those that were of the nature of birt, as in this case. But that provision was in effect 
repealed by Acts XVI of 1865 and XIII of 1866, so that a suit of a birteeah became cognisable 
notwithstanding that he may not have been in possession in 1855. 

Plaintiff having been found to have held by an under-proprietary right as distinguished from a 
holding through privilege in favor, his claim to a sub-settlement was held not barred by the Eules 
contained in the Schedule to Act XXVI of 1866. 

Mr. Boyne and Mr. J. II. W. Arathoon for Appellant. 

No one for Respondent. 

Tbe appellant is His Highness the Maharajah of Bulrampore, K.O.SX, and 
the question in litigation between him and the respondent is as -to whether the 
latter had established a claim to under-proprietary right as birt zemindar in two 
villages and half of a third, which formed part of the Maharajah’s estate. The 
facts of the case are fully stated in the judgment of the Judicial Committee, which 
was delivered as follows by Sir Robert Collier : — 

In this case the plaintiff* made a claim to a settlement in virtue of his under- 
proprietary right, which he describes as that of a w birt zemindar/’ in twenty-eight 
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villages ; but that claim has now been reduced to a claim in respect of two villages 
and half of a third. It was at first dismissed by the Settlement Officer, on the 
ground that inasmuch as plaintiff did not prove that he had been in possession in 
1262 and 1203 Fusli — in other words, in the year 1855, the year before the 
annexation of Oudh — his claim could not be entertained. The Commissioner of 
Oudh not being satisfied with the decision on this ground, remanded the case ; 
and upon remand, first the Settlement Officer, and secondly the Commissioner, 
found that the plaintiff was entitled to the right he claimed, which is sometimes 
described as a “birt shankallap” right, sometimes as a “ shankallap” right, (some 
kinds of shankallap being almost identical with that of birt, some being different 
from it,) and an under-settlement was decreed to him. The Judicial Commissioner, 
in pursuance of a power which he possessed, allowed an appeal to this Board upon 
a point of law, which he states to be whether paragraph 5 of ruling 5 of the 
Judicial Commissioner, which he sets out, was or was not correct. The ruling is 
in these terms : “ In the investigation of this and all cases of the same nature it 
must be remembered that the extension of the term of limitation made by 
Act XVI of 1865 is founded only on the agreement of the talookdars, and does 
not apply, to tenures originating in favor. A claimant who cannot prove possession 
of his shankallap holding in 1262-1263 Fusli has no locus standi in Court. This 
ruling appears to be based upon a Circular of 1861, which their Lordships will 
assume to have had at the time the force of law. The passages in that Circular, 
on which the ruling is supposed to be founded, are principally these: The first 
Section enacts, “ Though the settlement recently concluded with the talookdars 
has been declared final and perpetual, subject only to revision of assessment, if 
has at the same time been provided that the rights of the under-proprietors, or 
parties holding intermediate interest in the land between the talookdar and the 
ryot, shall be maintained as these rights existed in 1855. 5> Then follows s. 24, 
which relates to birt tenures, and is in these terms : " Where the birteeah has lost 
possession there is no more to be said. We are not to restore it to him. But the 
Chief Commissioner is clearly of opinion the birteeahs who are found in direct 
engagement with the State at annexation, or who have uninterruptedly held whole 
villages on the terms of their pottahs under the talookdars, must be maintained 
in the full enjoyment of their rights in subordination to the talookdars.” Then 
come other Sections which illustrate the meaning of birt. Section 25 says ; ft IJhe 
meaning of the term f birt ' is a ‘ cession.' It was the purchase of the proprietary 
rights subordinate to the talookdar on certain conditions as to payment of rent which 
were held to be binding, though undoubtedly often violated by superior power.” 
Section 26 runs thus: “Instructions are also required regarding the treatment 
of shankallap at settlement. Some shankallap is of much the same nature as birt, 
and therefore will be governed by the same rules ; but it differs so far from ' bai~ 
birt 1 that it is a condition of the former tenure that the talookdar can redeem it 


at any time by repaying the purchase money. The option of availing himself of 
this condition should be afforded him at settlement. • Other ‘shankallap/ that 
which is styled kooshust and is usually given to Brahmins and pundits, is a pure 
maafi tenure given by the talookdar, and will be treated like other rent free grants 
; by talookdars.” The latter words refer us back to s. 20, which is in these terms; 

; ^'Those birts conferred by favor, or ‘ regatte ’ birts, as they are styled, in eontra- 

K bai-birts, are not birts in their essential characteristics, 

rent free grants made by talookdars, and therefore 
em at regular settlement, when the Government , will * 
ital, as has already been explained in paragraph 14 of 

ye that the ruling referred, to by the. Judicial 
|^4P: ,;re f erel ? ce - t0 €ie . ajppli^tdp^/oi , 
to birt tenures, and to tenures in the mature of mmr 
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kallap, which are to some extent different from birt tenures, and are assumed to 
be held, at the option of the talookdar; but their Lordships find 'no such distinction 
in the Circular of 1861. The words treated as words of limitation in s. 24 apply 
to all birt tenures. If a shankallap be a birt tenure they apply to it; if it be not 
a birt tenure they do not apply to it, and it follows that there is no term of 
limitation in the Regulation applicable to shankallaps. But it must be assumed 
for the present purpose that this is a shankallap to which the term of limitation, 
as it is called, applies; that is to say, that it is a shankallap of the nature of a 
birt, which seems to be the effect of all the holdings in this case. 

Sections 1 and 24 enact in effect that if a birteeah is out of possession in the 
year 1855 his claim cannot be recognized. They are not, in the technical sense, 
enactments of limitation, though their effect is in some respects the same, viz,, to 
prevent the owner of a birt tenure being heard to support his claim ; and they 
appear to be treated as enactments of limitation by the authorities in Oudh, and 
to some extent by the Legislature itself We then come to a Statute, No. XVI of 
1865, which is intituled “An Act to remove doubts as to the jurisdiction of the 
Revenue Courts in the Province of Oudh.’ 1 Section 5 is in these terms : “ No suit 
relating to any under-tenure which shall be cognisable in any Revenue Court 
under this Act ” — and claims of this kind come under that category — “ shall be 
debarred from a hearing under the rules relating to the limitation of suits in force 
in the Province of Oudh if the cause of action 'shall have arisen on or after the 
13th day of February 1844,” that is, 12 years before the annexation of Oudh, 
which occurred on the 13th February 1856. Act XIII of 1866 followed, which 
is very much in pari materia. The 1st Section, after re-enacting in almost the 
same words the provisions of the 5th Section of the former Act, goes on to say, 
u And any suit or appeal relating to any tenure, and cognisable as aforesaid, which 
may have been rejected or dismissed upon the ground that the suit was barred 
under the said rules, may be revived and heard on the merits if the cause of suit 
shall have arisen on or after such day ” that clay being the 13th February 1844. 

It appears to their Lordships that whether the provision in the Regulation referred 
to be considered a provision of limitation or not, it was in effect repealed by these 
Statutes, and that the suit of a birteeah became cognisable, notwithstanding that 
he may not have been in possession in 1855. Therefore, as far as any objection 
cojdd be raised on the question of limitation, their Lordships are of opinion that 
these two Statutes are an answer to it. 

But it has been contended that the disability, which it is said the plaintiff 
labours under to prove his title, is not in effect a disability under a Statute of 
Limitations, but a disability affecting the title itself. Act No. XXVI of 1866 is- 
relied upon for this purpose. It is entitled, “ An Act to legalise the rules made 
by the Chief Commissioner of Oudh for the better determination of certain claims 
of subordinate proprietors in that province;” and it enacts, “ Whereas certain 
rules have been made by the Chief Commissioner of Oudh for the better determi- 
nation of certain claims by persons possessed of subordinate rights of property in 
the territories subject to his administration ; and whereas it is expedient that 
such rules shall have the force of law, it is hereby enacted as follows : — 1. The 
rules for determining the conditions to which persons possessed of subordinate 
rights of property to talookas in the territories subject to the administration of 
the Chief Commissioner of Oudh shall be entitled to obtain a sub-settlement of 
lands, villages, or sub-divisions thereof which they held undei* talookdars on or 
before the 13th day of February 1856, and for determining the amounts payable 
to the talookdars by such subordinate proprietors, which rules were made by the 
said Chief Commissioner, sanctioned by the Governor-General of India in Council, 
and published in the Gazette of India for September 1st 1866, and which are 
republished in the schedule to this Act, are hereby declared to have the force of 
law” 
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It L as been contended that the rules which have the force of law under this 
schedule bar the plaintiff’s claim. The chief reliance has been placed upon the 1st 
and 2nd Sections. The first Section is to the effect that — “ The extension of the 
term of limitation for the hearing of claims to under-proprietary rights in land 
makes of itself no alteration in the principles hitherto observed in the recognition 
of a right to sub-settlement. 3 ’ Rule 2 goes on to say, “ When no rights are proved 
to have been exercised or enjoyed by an under-p^pprietor during the period of 
limitation, beyond the possession of certain lands as seer or nankar, no sub-settle- 
ment can be made. Rut the claimants will be entitled, in accordance with the 
rules contained in the Circular Orders which have hitherto been in force in Oudh 


upon this subject, to the recognition of a proprietary right in such lands*’ 3 That 
does not apply to this case. <f To entitle the claimant to obtain a sub-settlement, 
he must show that he possesses an under-proprietary right in the lands of which 
the sub-settlement is claimed, and that such right has been kept alive over the 
whole area claimed within the period of limitation.” So far it appears to their 
Lordships that the finding of the Courts is in favor of the plaintiff. He must be 
taken to have kept alive his rights until he was ousted in the year 1851, which 
their Lordships find upon the evidence was the time when he was ejected by the 
Rajah. Then follow these words on which reliance has been placed : “ He must 
also show that he, either by himself or by some other person or persons from 
whom he has inherited, has by virtue of his under-proprietary right, and not 
merely through piivilege granted on account of service or by favor of the 
talookdar, held such lands under contract (pucka) with some degree of continuous- 
ness since the village came into the talooka ; ” and the next Section explains 
what is meant by “some degree of continuousness/’ It has been argued that 
inasmuch as this is a shankallap tenure of the kooshust description, and held 
merely by favor, and not as of right, the plaintiff’ is excluded by the above words. 
Their Lordships are of opinion, however, that he is not so excluded; they adopt 
the findings of fact of the different Courts. The claim of the plaintiff is treated 
in the first place by the Settlement Officer, who originally dismissed it on the 
grounds which have been stated, as a claim not to <£ kooshust,” but to “birt 
shankallap.” The judgment of the first Court upon remand is to this effect: “I 
consider it proved that there were five shankallap villages held by the plaintiffs 
family; that about 1256 Fusli ” (it is agreed that that should stand 1258 Fu&U) 
** they lost possession when Jadunath executed the conditional deed of sale. There 


is proof that plaintiff held his share separately, from the defendant’s own written 
note on the wajibularz presented by Jadunath ; and as the defendant neglects to 
produce the deed, there is no evidence to show that Jadunath did or could legally 
convey the rights of Gopal Datt; that the Rajah had no right to eject him in 1856 
Fusli, and he is now entitled to regain possession and to hold as an under-pro- 
prietor” That decision is confirmed by the Commissioner, Mr. Capper. 

It appears to their Lordships that the effect of the finding is that the plaintiff 
did hold, not merely in the words of the Section, “ through privilege granted on 
account of services or by favor of the talookdar,” but by an under-proprietary 
right vrtnch is distinguished from a holding through privilege in favor ; that he 
entitled to hold, not merely during tire will of the talookdar, to which the 
5 latter' part of the Section appears to point, hut in inyitum ; and their Lordships 
opinion that from the length of his holding, which appears. to be consider- 
>l the .circumstances- which have been found in the case, it may fairly be 

that, fee held pucka or under contract, or at *tll events under an arrahge- 
a ' contract might be inferred. That being so, their Lordships 
■ excluded, by the words which have been read, from 


degrfe;#| 


lit list 
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e -F 03 ; these reasons their Lordships are of opinion that the decision appealed 
against is right, and they will humbly advise Her Majesty that the judgment of 
the Commissioner be affirmed. 


§ 

The 11th December 1879. 

Present : 

Sir James W. Col vile. Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Hindoo Laiv — Adoption (by Widow)— Authority to Adopt — Estoppel — Soodras — 

Use of Ceremonies. 

On Appeal from the High Court at Calcutta . 

Indromoni Ohowdhrani 
versus 

Behari Lai Mullick, for Self and as Guardian of Haran Krishna Mullick. 

The previous setting up by a Hindoo widow of a written authority from her late husband to 
adopt, which really never existed, was field not to prevent her from falling back upon a verbal permis- 
sion to adopt, nor to affect the credit of the witnesses who now speak to the verbal authority to adopt 
and to the alleged exercise of it by her. ‘ 1 

Amongst Soodras in Bengal no ceremonies are necessary to the validity of an adoption, in addition 
to the giving and taking of a child in adoption. 

Mr. Cowie , Q.C., and Mr. Boyne for Appellant. 

Ho one for Respondent. 

The facts of the case are fully stated in the judgment of the Judicial Com- 
mittee, which was declared as follows by Sir James Colvile : — 

This suit was brought by the plaintiff, the widow of one Gopal Lall Mullick, 
to Recover possession of property which formerly belonged to his nephew, Goeool 
Chunder, who died in November 1841. Her case is that upon Goeool Ohunder’s 
death the property claimed descended to his widow Brojosoondari, by whom it 
was enjoyed during her life ; that on her death, on the 3rd April 1868, it devolved 
on Gopal Lall Mullick, as the nearest collateral heir of Goeool ; and that Gopal 
Lall Mullick, who died on the 7th October 1868, devised (for it is under a testa- 
mentary gift that she claims) all his interest in it to her. She treated Behari 
Lai as the principal defendant, and alleged that he was fraudulently holding the 
property under the false pretence that Brojosoondari had adopted his brother 
Haran Khrishna, and that he is the guardian of her adopted son. The defend- 
ants insisted upon the adoption as valid, and the question was thus reduced to 
one of title between the plaintiff and Haran Krishna. In this state of things the 
principal questions which arise on the Record are whether the will upon which 
the title of the plaintiff depends was executed by her husband ; and if so, 
whether her title was defeated by a valid adoption. This question, of adoption 
of course involves the two issues, whether Brojosoondari had authority to adopt, 
and whether she had in fact exercised that authority by adopting Haran Khrishna. 
To these issues of fact has been superadded one of law, namely, whether, sup- 
posing the adoption to have been made in fact, but without certain ceremonies, 
those ceremonies were so essential to such an adoption that the omission to per- 
form them invalidated that which would otherwise have been a good adoption. 
The Lower Court found in favor of the plaintiff that the will had been executed ; 
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Jt found also that the authority to adopt, which it was said Brojosoondari had 
exercised, had been given to her by her husband ; but it also^ found that no adop- 
tion in fact by her in exercise of that power had been established, and that if it 
had been established it would have been invalid for want of the necessary cere- 
monies. The High Court abstained from dealing with the issue as to the will, 
obviously because if the adoption were a good adoption it would prevent any in- 
terest in the property from passing to Gopal Lall Mullick, and he therefore could 
have had none to dispose of in favor of the plaintiff? And taking up in the first 
instance the issues as to the adoption, it found that the widow had authority to 
adopt; that she had duly exercised that authority; and having first referred to a 
Bull Bench* the question whether ceremonies were necessary and essential to an 
adoption in the case of Soodras, and having received from that body a certificate 
that they were not essential, it adopted that finding, and so disposed of the 
question of law. The result was a decree dismissing the plaintiff’s suit; and the 
present appeal is against that decree. 

Before considering the question of adoption, it may be well to refer a little 
more particularly to some of the antecedent facts of the case. Gocool Ch under, 
as has already been said, died in November 1841. He left him surviving, not 
only his widow, but Gobind Lall Mullick, his father. The estate in question 
had descended to him and a deceased brother Brojendro Chunder Mullick 
from their paternal grandfather, either directly or through their mother Rash- 
mom Dossee, it does not appear very clearly which. Brojendro Chunder 
Mullick died without children, and unmarried, and his eight annas share 
passed by law to his father. For several years the father-in-law and the widow 


appear to have gone on harmoniously. She was probably very young, her hus- 
band having died young, and the father-in-law naturally administered the whole 
estate. Then quarrels began between them, and Gobind Lall seems to have 
conceived the notion of defeating the widow’s estate altogether by setting up a case 
that his son Gocool Chunder had in his lifetime adopted a cousin Doyodronath by 
name, who was one of the grandsons of Gopal Lall Mullick. Litigation ensued, 
and in the course of that litigation the widow appears to have pleaded a written 
authority to adopt. The case was tried before a Principal Sudder Amec n, who 
decided against her authority to adopt, but also decided against the case of adop- 
tion by her husband which was set up by Gobind Lall Mullick. The result^ of 
this decision, if it had stood, would have been to confirm Brojosoondari in her 
widow’s estate, but with a negation of the genuineness of the written arwmati 
jpatro which she had set up. On appeal the Sudder Court took the somewhat 
singular course of saying that inasmuch as the property was situated in different 
xillahs, and their previous leave to bring the suit in the zillah in which it was 
brought had not been obtained, the whole proceedings were coram non judice and 
must begin again. In that state of things, Gobind Lall Mullick, the father-in-law, 

- died in the month of March 1858. Shortly after his death the solehnamah, or 
instrument of compromise, on which so much turns in this case, was executed 
between Gopal Lall Mullick and the widow. It contains clear admissions on the 
' part of Gopal Lall that the case set up by his brother Gobind Lall as to the 
: j jAdoption of Doyodronath was a false case, and that the widow had an authority 
■ f ^ busband to adopt five sons in succession. It further contains the follow- 
, ' “And you shall take as your adopted son, in the manner prescribed 

' . /'i^Wt^astras, the son born of the womb of the wife of Anund Mohun Mullick, 

: J ttiat is to say, the son born of the womb of your uterine 

foi ..cause you cannot adopt that son, you shall, by adopting 

^ ^ °^ er P mon or P^ons of the same caste withjoojj* 

3 fS|fe^: < aecordance with your husband’s .permission the line of .pearoj^i , ' 
,hy 1 1 funeral cake are to be made to yoursqlf w& 
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your husband, and to the pitriloka (ancestors) of both of you.” This solehnatnah 
also contained a confirmation of the gifts which Gobind Lall was said to have 
made out of the eight annas share which he inherited from his son Brojendro 
Mullick, viz,, two gifts of four annas, and of one anna to Gopal Lall Mullick, and 
a gift of the remaining three annas to Brojosooadari herself ; and further, an agree- 
ment between the parties thenceforth to hold the estate in the proportions of 11 
annas and 5 annas. 

It appears to their Lordships impossible for the representative of Gopal Lall, 
claiming through him, to contend in the face of this document that there was no 
power to adopt. Two Courts, moreover, have found that there was authority to 
adopt, and their Lordships feel bound in this, if in any case, to. adhere to their rule 
of not disturbing the concurrent finding of two Courts upon an issue of fact. It 
has however been strongly argued before them that inasmuch as the widow once 
set up a written authority to adopt, whereas the witnesses who now speak to the 
adoption seek to prove only a verbal authority to adopt, so much discredit attaches 
to the case for the adoption that the witnesses who depose to it are not to be 
believed when in conflict with those for the plaintiff. Their Lordships do not 
conceive that that argument is well founded. The solehnamah, it may be observed, 
does not itself state whether the authority to adopt was written or verbal It 
may well be that according to the course, unhappily too common, of Hindoo liti- 
gation, when the widow found that her father-in-law, who was the principal 
witness, if the story now told is true, to the giving the verbal authority to adopt, 
had turned round upon her and was seeking to dispossess her by setting up a false 
case of an adoption by her husband, she may have been advised, and may have 
been foolish and wicked enough to adopt the advice, to set up a written authority 
to adopt which really never existed. And she may at the time when the solehnamah 
was executed have abandoned that case, and fallen back upon a verbal permission 
to adopt which was then admitted. But if this were so, her inconsistent conduct 
would not affect the credit of those witnesses who now speak to the verbal 
authority to adopt, and to the alleged exercise of it by her. Therefore their 
Lordships think that this argument ought not to have much weight with them in 
determining the credit of the witnesses who have sworn to the adoption. > 

The story of the adoption as told by the defendant's witnesses, is as follows : 
Brojosoondari, who had previously adopted one Romesh Ohowdhry, and after his 
death had taken some steps to procure in adoption a son of one Mozoomdar, an 
adoption which it is clear on the evidence was never perfected, determined to 
adopt Haran Krishna, the second son of Anund Mohun Mullick, being a person 
answering to the description in the solehnamah of the child to be taken in adoption. 
The child was formally given and received in adoption at Brojosoondari J s house at 
Neemteeta in Zillah Moorshedabad on the 20th December 1867, corresponding 
with the 6th Pous, B. 1274 ; but no religious ceremonies were performed on that 
occasion. A few days afterwards she went to a place called Ashtamoonissa in 
Zillah Pubna, which was the home of her father, and took up her abode with 
Gourang Ohunder Roy, her nephew or cousin, taking with her Haran Krishna, the 
adopted son. Three months afterwards, in the month of Cheyt, she caused the 
putreshti jag ceremonies, including the Datta Homam or burnt sacrifice, to be 
celebrated under her auspices in the house of this Gourang Ohunder Roy ; and on 
that occasion executed a waseeutnamah in favor of Behari Lall, authorising him to 
act as guardian of, and manager of the estate for, the adopted son during his 
minority. On the following day, the 31st March 1868, she further recognised the 
adoption by executing a perwannah to the ryots, declaring that she had adopted 
this' child, and that they were to pay their rent to Behari Lall on his account. 
She died at Ashtamoonissa a few days afterwards, on the 3rd April 1868, and at 
her obsequies, which took place there, Haran Krishna took the part* which it is 
usuaj and proper for a son of the deceased to take. After the reburn of the 
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defendants to Neemteeta there was a dispute as to the fact of the adoption, and 
Gopal Lall Mullick and his faction appear to have got possession, temporarily at 
least, of the house of Brojosoondari at Neemteeta. It is pretty clearly established 
that Gopal Lall Mullick performed or affected to perform the sradfa, which is 
customarily performed 80 days after the death of the deceased, at her house, whilst 
Haran Krishna, as her adopted son, was performing a rival sradh in the house of 
his natural father. But although Gopal Lall Mullipk may have got temporary 
possession of the house, there is nothing to show that he ever got possession of the 
property. There is in the Record some evidence of a threatened or apprehended 
disturbance, and of some persons having been bound over to keep the peace, but 
there is nothing to show how Haran Krishna got into possession, as he unques- 
tionably did get into possession, or that Gopal Lall Mullick ever took any legal 
proceedings to disturb or question that possession. That is the general effect of 
the evidence in favor of the adoption. 

On the other side there are a great many witnesses who deny altogether the 
fact of the adoption. Some of them, relying on the absence of the usual publicity, 
say that if there had been an adoption they must have known of it ; that they 
would have been invited guests, and would have been present at the ceremony ; 
others again attempt to prove two distinct alibis, one being directed to show that 
Brojosoondari was not at Neemteeta, where the adoption is said to have taken 
place in the month of Pous, but had quitted it for Ashtamoonissa in the preceding 
month of Aughran or at some prior time ; the other to show that Haran Krishna 
did not accompany her, but remained in the interval between Pous and Cheyt in 
the house of his natural father. It may be remarked that the most respectable 
witness who speaks to the presence of Haran Krishna in the house of his natural 
father atone time during this period is the pleader who was examined first for the 
plaintiff, and that his testimony is not absolutely inconsistent with the defendant’s 
case, because it is part of that case that Haran Krishna was not at Ashtamoonissa 
during the whole time of Brojosoondari’s residence there, but in consequence of the 
illness of his natural mother was sent back to his natural father’s house at 


Neemteeta for a time, returning in or before Cheyt to Ashtamoonissa. The 
evidence, however, of other witnesses who speak to the fact of his continued 
residence at Neemteeta is utterly irreconcilable with the notion of his having gone 
with Brojosoondari to Ashtamoonissa, or indeed with his ever having been there. 
Therefore there is a direct conflict of evidence, and it is perfectly impossible to 
reconcile the two stories. The learned Judges of the High Court seem to have 
gone very carefully through the evidence on both sides, and their Lordships are 
not disposed to dissent from the conclusion to which they came, that the testimony 
of the witnesses on the part of the defendant, and especially that of Gourang 
Chunder Roy, is more worthy of credit than that of the witnesses for the plaintiff. 
It is not necessary for their Lordships to go in detail through the evidence on both 
sides. It is sufficient to say that the conclusion to which the High Court came is 
that to which their Lordships, after hearing the whole of the evidence read, would 
themselves have been disposed to come, and that they also think it is confirmed 
by tlie probabilities of the case. One of the arguments on the other side as to the 
: ; v improbability of the alleged adoption was founded upon the state of ill feeling 
is said to have existed, and which does seem at one time to have existed, 
\ i ';A|tween Brojosoondari and Anund Mohun, and her sister. It Is not, however, 
r that that state of feeling, if it existed at one time, continued to exist up to 

' the alleged adoption. That it once existed is a circumstance which 

explain why, instead of taking Haran Krishna in the first instance, 
adopted ;Romesh Chowdrv. and afterwards showed some diRnnsntion 


' : ^opted^Romesh Chowdry, and afterwards showed some disposition , 

oat of the faihily; but it seems very difficult to reconcile 
MohuA and, jp ! wife .«Kmtwiija(S • 

• , unquestionable fact that Anund ifohttA son 



( 723 ) 

Behan was with her at Ashtamoonissa, a place distant from his and her ordinary 
abode, for some time before, and up to, the time of her death. The reasonable 
inference to be drawn from that fact is that whatever may have been the state of 
feeling at a previous time between Brojosoondari and Anund Mohun, his branch 
of the family had been restored to her favor. Another point which was much 
argued as throwing discredit upon the evidence for the adoption was founded on 
a document which the High Court has held was not properly proved in the cause, 
and which certainly might have been better proved if the person to whom it is 
said to have been addressed had been produced as a witness. This is the letter 
which Anund Mohun is said to have written on receiving the news of Brojosoon- 
dari’s death to one Gour Soonder Chowdry, and in which he is supposed to speak 
of her having executed a gift on her deathbed in favor of his son Behari, a gift 
inconsistent with the alleged adoption. Their Lordships are not prepared to say 
that if this letter had been better proved it might not have been explained as 
referring to the waseeutnamah under which Behari has certainly acted as guardian 
of the adopted son, though the document itself is lost. On the other hand the 
facts already stated as to the possession of the estate by Behari as guardian for 
Haran Krishna, and the omission of Gopal Ball to take legal proceedings to obtain 
possession, and, the perwannah to the tenants, which the High Court has found to 
have been executed by Brojosoondari in her lifetime, go far to corroborate the 
general truth of the oral evidence in favor of the defendant. 

Upon the whole, therefore, their Lordships are of opinion, after weighing the 
evidence on both sides, that they must affirm the decision of the High Court as to 
the fact of adoption. 

The next question to be considered is the correctness of the finding of the 
High Court to the effect that amongst Sudras in Bengal no ceremonies are neces- 
sary in addition to the giving and taking the child in adoption. The strongest 
argument against this proposition is, of course, founded on the 50th sloka of s. 5 
of the Dattaka Mimansa, which says, “ It is therefore established that the filial 
relation of adopted sons is occasioned only by the proper ceremonies, of gift, 
acceptance, and burnt sacrifice, and so forth; should either be wanting, the filial 
relation even fails.” It is admitted that whatever may be the force of the words 
“ so forth” in the case of Brahmins, or members of the other superior classes, the 
onl^ religious ceremony that is essential to an adoption by a Sudra is the Datta 
Homam, or burnt sacrifice, which it is said he, though as incompetent to perform 
that for himself as he is to repeat the prescribed texts of the Vedas, may perform 
by the intervention of a Brahmin priest. The authorities, however, which have 
been with great candour fully cited by Mr. Cowie, show that it has long been 
questioned whether even the performance of the Datta Homam was essential to a 
valid adoption, at all events in the case of Sudras. Jagganatha lays down 
(3 Digest 244) this broad proposition: “ The oblation to fire with holy words 
from the Veda is an unessential part of the ceremony: even though it be defec- 
tive, the adoption is nevertheless valid,” and in arguing in support of this propo- 
sition he seems to make no distinction between Sudras and the superior castes. 
In the case before the Privy Council, 2 Knapp 287 (which it appears was a case 
between Brahmins), Lord Wyndford says in his judgment, “ But although neither 
written acknowledgments nor the performance of any religious ceremonial are 
essential to the validity of adoptions, such acknowledgments are usually given, 
and such ceremonies observed, and notice given of the times when adoptions axe 
to take place in all families of distinction as those of zemindars or opulent Brah- 
mins, that wherever these have been omitted, it behoves the Court to regard with 
extreme suspicion the proof offered in support of an adoption.” This statement of 
the law is perhaps of more value than it would otherwise have been, when it is 
considered that the case was argued on one side by Mr. Sergeant Spankie, who 
had great experience in India and probably was better acquainted than English 
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Counsel at that period generally were with questions of Hindoo usage and law: 
It cannot, however, be considered as more than a dictum, since the decision was 
against the adoption as a fact. It was, nevertheless, in accordance with the lay?* 
as then laid down by Sir Thomas Strange at pp. S3 and 84 of the 1st vol. of his 
Treatise, 1st edit., and the authorities cited by him. ^ Then it has been more 
recently decided in the Madras High Court that even in the case of an adoption 
by a Brahmini woman the ceremony is not necessary r Their Lordships intend to 
follow the example of the High Court in this case in not considering to what 
extent the Madras decision is correct and how far the ceremonies may be omitted 
in the case of adoption by a Brahmini woman. They may, however, observe that 
the reasoning of the Madras Court applies even a fortiori to Sudras. The other 
Indian decisions which have been cited, and particularly those of the late Sudder 
Dewanny Adawlut, clearly show that the present question has long been treated as 
an open and vexed one by pundits as well as Judges. It was so treated in a case 
before- their Lordships in 1872, Sreenarain Mitter v. Srinisti Krishna 11 B. L, B,. 
P, C. 171, but was not then decided, the suit being dismissed upon another 
ground. Lastly, the Bull Bench in this case appears to have satisfied itself that 
the passage in the Dattaka Nirnaya, upon which Pundit Shamachurn Sircar in 
his Yyavastba Darpana relies as an answer to those who deny that the perform- 
ance of the Datta Homara is essential to an adoption by a Sudra, is in fact an 
authority the other way. 

Upon the whole, then, their Lordships have come to the conclusion that the 
weight of authority is in favor of the finding of the Full Bench of the High 
Court. 

They would have been sorry to come to a different conclusion, because, 
although it may be true that the use of the ceremony in question on the occasion 
of an adoption is so general amongst Sudras that the absence of it may fairly, as 
Lord Wyndford observed, cast suspicion upon a doubtful case of adoption, yet to 
hold that where the giving and taking of a child in adoption are established, the 
omission of the ceremony invalidates that adoption, would mischievously, as they 
conceive, strengthen the meshes of the purely ceremonial law, and tend to 
encourage suits to impeach bond fide adoptions. Their Lordships, agreeing with 
and adopting the finding of the Full Bench of the High Court, do not think it 
necessary to consider what would be the effect of the subsequent ceremonies per- 
formed at Ashtamoonissa as a remedy of any defect which up to that time may 
have existed in the adoption. They only observe that they have not been referred 
to any distinct authority that the defect may not be so supplied, particularly in 
cases where, as here, according to the evidence, it was from the first .announced 
that the ceremonies usually incident to an adoption would take place at a 
subsequent time. 

The title of the defendant being established, their Lordships need not con- 
sider whether the will, which is an essential link in that of the plaintiff, has been 
proved, and they will humbly advise Her Majesty to affirm the decree of the High 
Court, and to dismiss this appeal. There will of course be no order for costs, the 
ease having been heard ex parte, 

. V , * Hobo. JSToggen&ro CMmdro Mittro v. & 'reemutty Kishen Soondani Dame. 19 W, B, 138 ; 2 Sutjbu 
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The 18th December 1879. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 
Sir Robert P. Collier. 

Hindoo Law— Succession — Impartibility — Zemindary of Nuzvid — Construction 

of Sunnud — Primogeniture . 

On Appeal from the High Court at Madras . 

Rajah Venkata Narasimha Appa Row Bahadur 
versus 

Rajah Narayya Appa Row Bahadur and others, 
and 

By order of Revivor of the said Rajah Venkata Narasimha Appa Row Bahadur 

versus 

The Court of Wards, acting on behalf of the late Respondent, Rajah Narayya 

Appa Row Bahadur, now deceased, and others. 

Where an ancient zemindary. which under the Mahomcdan Government was a family raj 
descendible to a single heir according to tlic rule of primogeniture, 'was under the British Govern- 
ment divided into two distinct zemindaries, one of which (the larger) was granted to the eldest son 
and the other to the second son, their Lordships, without expressing any opinion as to whether the 
former (with which they had nothing to do in this appeal) was or was not impartible or descendible to 
a single heir, held, according to the proper construction of the sunnud under which the latter was 
granted to the second son and his heirs or assigns for ever, that the zemindary thereby created for the 
first time was not impartible or descendible otherwise than according to the ordinary rule of the 
Hindoo law. 

The Munsapore Case , distinguished. 

Mr. Cowie } Q.G. and Mr. Grady for Appellant. 

Mr. Leith , Q. C. } and Mr. Mayne for Respondents. 

The judgment of the Judicial Committee, in which the facts of the case are 
fuljy stated, was delivered as follows by Sir Barnes Peacock : — 

This is an appeal from a judgment and decree of the High Court of Judica- 
ture at Madras, affirming a judgment and decree of the Acting District Judge of 
Guntur, in a suit in which the appellant was the plaintiff, and the deceased 
respondent, Rajah Narayya Appa Row, was one, and the principal one, of the 
defendants. 

The suit was brought to recover, amongst other things, a sixth part or share 
of the zemindary of the six pergunnahs of Nuzvid, in the Kondapaili Oirear, to 
which the plaintiff’ claimed to he entitled by inheritance, as one of the six sons of 
Rajah Shobhanadri 

It was not disputed that the zemindary, prior to the year 1802, formed part 
f of an ancient and much larger estate, which was indivisible and descendible to a 
single heir, and that prior to the British rale it was a military jagheer held on the 
tenure of military service, and in the nature of a raj or principality. 

It is unnecessary to trace the succession to the ancient zemindary farther 
back than to the year 1772. It is found by the Judge of the First Court that in 
that year, Vankatadri, who had succeeded to the estate, died, and was succeeded 
by his son Narayya, who was proclaimed a rebel, and made a State prisoner in 
1783. The entire estate was confiscated and resumed by Government, and in the 
year 1784 was restored to Venkata Narasimha, the eldest son of Narrayya, the 
rebel. It may be assumed that the estate, which was restored in its entirety, was 
.restored as it existed prior to the confiscation, and that the rule as to impart!- 
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bility and descent continued as before. See the Hunsapore Case , 12 Moore Ind. 
Appeals, p. 1.* 

Narayya, the rebel, had three sons, Venkata Narasimha, the eldest, to whom 
the estate was restored, Ramachandra, and Narasimha. 

In 1738 the estate was again resumed by Government for arrears of revenue, 
and in 1802 two new zemindaries were carved out of it, of which the zemindary 
of Nuzvid, now the subject of dispute, was grantedfto the second son, Ramach- 
andra, and the other, Nidadavolu, which was of much greater extent, to the eldest 
son Venkata Narasimha. 


Upon, the death of Ramachandra, he was succeeded by his only son, 
Shobanadri. In 181G the third brother, Narasimha, brought a suit against his 
eldest brother, the zemindar of Nidadavolu, and against the guardian of the 
minor zemindar of Nuzvid, in which he claimed one-third of the whole property 
as being joint and divisible family property. He obtained a decree in his favor 
in. the original Court. This was reversed on appeal by the Sudder Court, and his 
suit was dismissed. The ground of the decision was that the act of the Govern- 
ment in creating the two zemindaries was an act of State, and that the zemindars 
held by a title which the Courts could not question. No appeal was preferred 
against the decree of the Sudder Court, which became final. The unsuccessful 
plaintiff died some time after the decree, and an arrangement was made by which 
the. two zemindars settled an annual sum upon his family for their maintenance. 
This was afterwards commuted into a grant of land in full of all claims past and 
future. Whatever, therefore, might have been the rights of the third brother, 
Narasimha, they have been extinguished. 

On the 7th December 18 64 the eldest of the said three brothers, the zemindar 
of Nidadavolu, died, leaving two childless widows, and a will, in which he ex- 
pressed a wish that his estates should be divided equally between his widows. 
The Collector, in reporting the facts to the Board of Revenue, expressed his 
opinion that the elder wife should be recognised as successor, and that no division 
of the estates should be allowed, as they were of ancient origin. 

Shobanadri, the second holder of the newly-created Nuzvid zemindary, had 
six sons. In 1866 his extravagance and mismanagement of the estate had caused 
quarrels between himself and his eldest son, Narayya, the principal defendant, 
and the original first respondent, for the settlement of w r hich the assistance of 
the Collector and the Government was invoked. In consequence of these dis- 
putes, Shobanadri presented a petition to Government in November 1866, 
praying that orders might be issued for the division of his estate amono* his 
sons. On the 7th January .1867 the Government replied, referring him to the 
Collector, to whom instructions had been communicated on the subject of his 
petition. .What those instructions were does not appear. From what follows 
however,. it is evident, as stated by the respondents in their case, that his request 
for a division was refused. 


» : . Slmbanadri died on the 28bh October 1868, leaving six sons, of whom the 

plamtiff was one. The eldest, Narayya, was placed in possession of the zemin- 
£ the Collector, and on the 19th December was registered under the orders 
of the Board of Revenue as zemindar of Nuzvid. 

V'Hb, 9 n P* November 1868, Venkata Narasimha, the plaintiff and present 
■ -‘RM petitioned Government, praying for a division of the zemindary, and 
'Si t e H^ that the <estate was no* divisible. He repeated his appli- 
Pr referring to the wish expressed by his father 

s k°uld be divided among his sons. To this petition the 
the zemindar 7 cannot be divided, except under 
: 1802 ' or in conformity with a decree of ; a poto* 


7 
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On the 20th October 1871, the plaintiff commenced his suit against the 
deceased respondent, Narayya, as the principal defendant, and joined his four 
other brothers as co-defendants. 

The first defendant, Narayya, put in a written statement, and contended that 
the disputed zemindary was an ancient zemindary, and of the nature of an im- 
partible raj. The other defendants upheld the plaintiffs right to a division’ of 
the zemindary, but stated that the plaintiff* had no cause of action against them. 

On the 8th J uly, the Fifst Court framed, amongst others, the following issue, 
m#., “ Whether the real property constituting the zemindary of Nuzvid is divisible 
or not/’ and having found that issue against the plaintiff, dismissed his suit, so 
far as it related to the zemindary in dispute. 

The High Court, upon appeal, affirmed the decision of the first Court, where- 
upon the plaintiff* appealed to Her Majesty in Council against the judgment and 
decree of the High Court. 

Pending the appeal, the first and principal defendant, Rajah Narayya, who 
was the first respondent, died, and by order of revivor the Court of Wards were 
made respondents in his place. 

The case has been fully argued on both sides, and the only question to be con- 
sidered is whether when the ancient zemindary was divided into two, the newly 
constituted zemindary of Nuzvid now in dispute was subject to the same rule as 
.regards impartibility and inheritance as that to which the entire ancient zemin- 
dary was subject. 

The sunnud under which the zemindary of Nuzvid was granted to Ramaeh- 
andra is dated the 8th December 1802, and will be found at page 158 of the Record. 
It is directed to Ramachandra, describing him as the zemindar of the six pergunnahs 
of Nuzvid in the Kondapalli Circar, and, after reciting the benefits to be derived 
from a permanent settlement of the revenue, it was declared in the 2nd paragraph 
(p. 154) that the Government had resolved to grant to zemindars and other land- 
holders and their heirs and successors a permanent property in their lands in all 
time to come, and to fix for ever a moderate assessment of public revenue on such 
lands. 

By cl. 4 the settlement was fixed at a certain amount. By el. 7 it was 
said, “You shall be at free liberty to transfer, without the previous consent of 
Government, or of any other authority, to whomsoever you may think proper, 
either by sale, gift, or otherwise, your proprietary right in the whole or in any 
part of your zemindary ; such transfers of your land shall be valid and recognized 
by the Courts and officers of Government, provided they shall not be repugnant 
to the Mahomedan or the Hindoo laws, or to the regulations of the British Govern- 
ment/ 5 And, finally, after annexing to the grant certain stipulations, the 15th 
Article declared that “ continuing to perform, the above stipulations, and to perform 
the duties of allegiance to Government, you are hereby authorized and empowered 
to hold in perpetuity to your heirs, successors, and assigns, at the permanent 
assessment herein named the zemindary of /’ The name of the zemin- 

dary is not inserted, but at the end of the sunnud there was added a list headed 
U A list of the villages in the zemindary of the six pergunnahs of Nuzvid, in the 
Kondapalli Circar. 55 

The name of the zemindary in dispute appears, therefore, to be in strictness, 
“ The zemindary of the six pergunnahs of Nuzvid, in the Kondapalli Circar,” but 
for convenience it is treated as the zemindary of Nuzvid. 

The provisions of the sunnud differed in no respect from those which are con- 
tained in every ordinary deed of permanent settlement ; the feudal or military 
tenure was at an end ; the six pergunnahs to which the sunnud related became a 
new zemindary, subject only to the payment of a fixed land revenue, and subject 
to the ordinary stipulations and the performance of the duties ordinarily imposed 
upon zemindars. 
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It is stated in the 11th paragraph of the written statement of the first defen- 
dant, “ that under the empire of the Mahore edans the ancient zemindary of Nuzvid 
was extensive, and was governed by its Chiefs with absolute power and indepen- 
dence ; but under the policy of the British Government the same has become 
divested of its military character, and dwindled into a large peshcush paying 
zemindary” 

This is doubtless a correct statement. A 

In the former state of things indivisibility and impartibility and descent to a 
single heir were the ancient nature of the tenure, and with good reason when the 
estate was subject to military services and under the government of a chieftain, 
and was in the nature of a raj or principality ; but when the ancient zemindary 
was resumed and two new estates were created out of it, of which the zemindars 
ceased to be liable to military service, or to be independent chiefs, but held merely 
as ordinary zemindars, subject to the payment of a fixed assessment of revenue, 
there was no reason why the rule of impartibility or descendibility to a single 
heir, according to the rule of primogeniture, should be extended to the newly 
created estates. 

There was no State policy which required that the new estate of Nuzvid 
should be indivisible, otherwise cl. 7 would not have been inserted in the sunnud. 
If Ramaehandra had transferred by gift, sale, or otherwise any portion of his 
zemindary, such portion would not" have been impartible or descendible, according 
to the rule of primogeniture to a single heir of the transferee, if a Hindoo or 
Mahomedan. Indeed it was expressly stipulated in the sunnud, that transfers 
in whole or in part should be valid, provided they should not be repugnant 
to the Hindoo or Mahomedan laws, which they would have been if they had 
been limited to the eldest son or other single heir of a Hindoo or Mahomedan 
transferee. There was no reason why the new zemindary should have been made 
impartible or limited to Rajah Ramaehandra and his heirs according to the rule of 
primogeniture, when, so far as Government was concerned, he might have divided 
it by will amongst several devisees. 

The limitation in para. 15 of the sunnud was to his heirs, by which, according 
to their Lordships’ interpretation, his heirs according to the ordinary rule of Hindoo 
law were intended, Ramaehandra did not at the date of the sunnud hold an 


estate ^descendible to a single heir according to the rule of primogeniture, a$d 
there is no reason why the limitation to his heirs should he construed to mean a 
single heir according to the rule of primogeniture, when the descent from his 
. transferees would be regulated by the ordinary rules of inheritance. If the 
Government had intended to make the estate impartible, and to limit the succes- 
sion to a single heir according to the rule of primogeniture, instead of to the heirs 
of the grantee, according to the rule of Hindoo law, there is no doubt they would 
have expressed their intention in unambiguous language. Their Lordships have 
nothing to do with the case of Venkata’s new zemindary of Nidadavolu, and 
therefore abstain from any expression of opinion as to whether it was impartible 
or descendible to a single heir or not. Nor are they, nor were the Civil Courts, 
bound by any views of the revenue authorities as to the effect or construction of 
, , the grant or the intention of the Government, Nor has the decision of the Sudder 
i* 1 Narasimha’s ease any bearing upon the construction of the sunnud of 
: ' upon the rights of the parties to the suit In the Iiunsapore Case (12 

■ Appeals, p* 9),* the zemindary was an impartible raj, which, by 

custom descended to the oldest male heir, according to the rule 
subject to the obligation of making habooana allowances' to the 
^ for maintenance. It was seized and confiscated by 
1 - TO 1767, in consequence of the rebellion of the Raiah, who 

Wa$ 1 mi. . ’ rn - . : i . V ...» 
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1790 granted it in that year to a younger member of the family, on whom subse- 
quently they conferred the title of Rajah. There was no fresh sunnud, and the 
only question raised was, what was the nature of the estate granted : whether it 
was a fresh grant of the family raj with its customary rule of descent, or merely a 
grant ot the lands formerly included in the raj, to be held as an ordinary zemin- 
aary. In that case, the estate, whilst in the hands of the Government, had never 
been broken up, and it was held that it was the intention of the Government to 
restore the zemindary as it existed before the confiscation, and that the transac- 
tion Was not so much the creation of a new tenure as the change of the t enan t by 
tne exerase of a vis major . There the estate was transferred in its entirety, but 
m this case the estate was divided into two distinct zeniindaries, and a new 
sunnud granted allowing the same to be alienated in part or in whole, and making 
it inheritable by a person and his heirs and assigns for ever, that person being 
one who had never held an estate descendible to his eldest male heir. 

The word heirs used in the sunnud must, in their Lordships’ opinion, be 
constiued to mean the heirs of the grantee, according to the ordinary rules of 
inheritance of the Hindoo law. 

With reference to the effect of the sunnud of 1802, some reliance was 
attempted to be placed on an agreement said to have been entered into between 
Yenkafa Narasimha and his brother, Rajah Ramachandra, dated 17th July 1795, 
put their Lordships do not think that it was legally proved, and therefore reject 
it. In considering the eSect of the sunnud of the 8th December 1802, reference 
may be had to the letter of Mr. John Read, the Collector of Masulipatam, to the 
Secretary of the laud revenue settlement division, dated 25th July 1802, in which 
he submitted a plan for the division of the ancient zemindary of Nuzvicl, and 
offered an opinion as to the respective claims of Venkata Narasimha and of 
Ramachandra,^ preparatory to the introduction of the permanent settlement 
(Record,, p. 169). In that letter, of which their Lordships are of opinion that 

.°® c ^ C0 Py copy filed with the Board of Revenue (which was an 

official record) was under the circumstances admissible in evidence, Mr. Read 
says : — 

u A perusal of the late Collector’s correspondence will show that Rama- 
chandra Row’s claim to participate in the zemindary has been long and steadily 
maintained, so late, indeed, as the 17th July 1795. The views of Venkata 
Narasimha Appa Row and Ramachandra Row underwent the discussion of their 
relatives and adherents. In consequence, an agreement was exchanged, providing 
for the division of the estate, effects, and zemindary of their deceased father, con- 
formable to the usage in such cases. 

“ No doubt remains of the execution of this agreement, although I cannot 
find it received the sanction of the Collector. The elder Appa Row pretends to 
state that the document was forcibly taken, and has presented what he terms a 
corrected plan for the division of the zemindary. The charge of forcible exchange 
I believe to be incorrect, and the agreement, to which Venkata Narasimha Appa 
Row appeals, is no more than a loose memorandum in the handwriting of the 
Rajahmundry Peishkar.” 

But even without that letter their Lordships have no doubt whatever as to 
the proper construction of the sunnud of 1802, and that the zemindary thereby 
created for the first time was not impartible or descendible otherwise than 
according to the ordinary rule of the Hindoo law. 

Their Lordships will therefore humbly advise Her Majesty to reverse the 
judgments and decrees of both the Lower Courts, and to order that the appellant 
do recover one-sixth part or share of the villages included in the zemindary of the 
six pergunnahs of Nuzvid, in the Kondapalli Circar, together with his costs in both 
the Lower Courts in proportion to the value of that property. 

• It was found by the First Court that the Kamatan lands and gardens in 



( 730 ) 


various villages to a total value of Us. 58,500, of which a garden valued at 
Es. 300 is in the plaintiff’s possession, and also the forts, houses, granaries, stables, 
etc., valued atRs. 123,500, form part of the zemindary, and were therefore indi- 
visible under the first issue, and no appeal was preferred against that finding. 

Their Lordships will therefore further humbly advise Her Majesty that the 
said Kamatan lands and gardens, forts, houses, granaries, stables, etc., above 
mentioned, be declared to be part of the zemindary ajoove mentioned, and that the 
appellant is entitled to recover one-sixth part or share thereof, with the exception 
of the said garden, valued at Rs. 300, in the plaintiff’s possession. 

. Their Lordships will further recommend to Her Majesty that the amount of 
mesne profits from the date of dispossession of the share of the property ordered 
to be recovered to the date of restoration thereof be assessed in execution. 

The costs of this appeal must be paid out of the estate of Rajah Narayya 
Appa Row, deceased, the original defendant and respondent. 


The 19th December 1879. 

* 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


Alluvial Land {Settlement of) — Title by Prescription — Possession — Ejectment — 
Possessory Suit — Limitation — Act IV of 1840 — Act IX of 1847 — Act XIV 
of 1859 s. 15 — Code of Criminal Procedure , s. 318. 

On Appeal from the High Court at Calcutta. 

Wise and others 
versus 

Ameerunnissa Khatoon 
and 

Wise and others * 

versus 

The Collector of Backergunge and others. 

(Two Consolidated Causes.) 


Possession for three years under an Act IV of 1840 award does not create a title by prescription. 

Where, when a chur was settled by the Government with the defendants as an accretion to lands 
belonging to them, and on the expiration of that settlement the Government re-settled it with them, and 
Included the lands now in dispute (which were found to have formed in the bed of the river) as part of 
the said chur in the new settlement : held that, even if the Government could not, in consequence of 
Act IX of 1847, include these lands with the chur without a now survey, they were entitled to take 
possession of them as lands which originally formed as an island, and were at their ftrst formation sur- 
rounded by water which was not fordable, and to oust the plaintiffs, who were trespassers, and to put 
the defendants into possession. 


t Held also that the defendants,’ having been put into possession by the Government who were 
fitted to the lands, and having been maintained in possession by the Magistrate under s. 818 of the 
, of Criminal Procedure, if the plaintiffs had wished to contend that the defendants had been 
ongMly put into possession, and that the plaintiffs were entitled to recover on the strength of their 
possession without entering into a question of title at all, they ought to have brought their 
pirn six months under s, 15 Act XIV of 1859. 

K ; ' , ■ ' Mr, , Leith, Q.C. } and Mr. Boyne for Appellants. 

^ ,No one for Respondents., - , ■ 
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This is a suit brought by Mr. J. P. Wise, and other persons of the name of 
&S," 01 defeat,, ; first, the GovernmA reprinM^tht 

Chunder ^hatterie^fnv A “ eeruimissa K ^toon: and thirdly, Krishna 

Chundef PWf • a' f n bl “ se1 ^ and as guardian of the widows of Bvkunt 

feed AH 2 tndTMm,S rt AW 1 tv pei ’ S °f &S the representatives of Moulvi 

Sfifft f i 7 1 1 Abdod Ah were afterwards, on the application of the 

piaintiiis, added as defendai^s on the record, 1 ^ 

The suit relates to certain plots of land, B., CL D. t E and F marked in an 

a settlement in 1868. The plaintiffs claim 10 
th^ olof^ n 1 W10 e of A> ancl tlie whole of E. and F. They allege that 

ktK'f’ and D ‘ T eie f f ® rmations of lands which belonged to them, and 
that F. and F. are accretions to D., or to B„ C., and D. They also contend tW 

• hereafter asta bhsh this title, they had, under the circumstances to be 

“ ® &tated \ obtained a title to what they claim in this suit by prescription 

Id S WinW V f °- e , the Judge ° f Backergunge, and it was found by S,' 
and that portion of his judgment was affirmed by the High Court and it is not 

formation^Th^onf 6 f lto ^ ether fade d in makia g out their title by re- 

° Tlle onl y substantial question which remains is, whether they are 

o?B “d JTnd faX h ft *1“ th8 y bad ° 1>tei “ d • »<> the 10 Luu 

' f • , a ? d *° the. whole of D., by prescription. The first Court found that 

iudamenfof Cd ^ a 1 f t that decision was overruled by a 

judgment of the High Court from which the present appeal has been preferred 

IT! ° f P'f " th r8 S” d *»• l8ts hi dispute, 3 
repaid to a lot A., which is not now m dispute, is thus shortly described bv th^ 
Judge m his judgment, at page 121 of the Record. He sffid, 
here to refer to the portion marked A., which, though not the subiect of S 

th?defend a ants 2 S aS ° f similar .Ration between the pkintiffs and 

e aeienclants l and 3 It will be seen on the map that A. is the northernmost 

Fn depute 8 i?is S slff "V?’ B ” P- and F are the Potions *ow 

POTsessffin'oft’t 1 w d ’ ^ fom \ ed as an lsland in 1261 > and the plaintiffs took 
possession ol it as having re-formed on the site of the diluviated kismuts Phn t* 

£%%%*& D ^ d "“ No V 2 8l ‘ i “ 8d » « *» 

is a part of Chur Kalkmi, and was held by defendant in iiara from Government 

maintained 17 ^.i 184 ^’ which resulted in the plaintiffs being 

maintained m possession. Subsequently B. and 0. formed in 1858 or 1859 and 

VT 1 181 V 8 » 8 - maintained in pos- 

session, in 18o9 and 1861, defendants Nos. 2 and 3 and Abdool All J — 2 and 3 
r ,? ln £> A . meei 'unmssa and Bykunt Chatterjee, who is now represented by the other 
Chatterjees— ‘‘ brought suits in the Civil Court to set aside 1 thesn Act lV awards 

Ho 2% ST'S? ^A 85 ° f 1859 > SUed t0 ^ablish her title to A. f Abdul 
9S9 of TSfi! 36 ^ t f J 861 / f ued to establish his title to two annas of A. : and in No 
S • 5 dde f dant8 ’.T rather his Predecessor in interest, Bykunt Chunte 

§Jdd J i e ’ SUed esfca bhsh his title to six annas of A., B., C., D/ The Principal 
34 d and ml® 11 ! 0S a d ^ ona were affirmed by the High Court (see 11 W. R 

fud^mentetheipol 6 * 1 /? three . sults > exce Pt in regard to D. So that by these 
judgments the whole of A. was decreed to the defendants 2 and 3 and Abdul Ali 

and six annas of B. and C. were decreed to defendant 3.” The plaintiffs remained 

F uiTtHiiT vemTsfin ° f « and Q " the wbde of D -« and tb e whole of E. and 
W &frwi y ! 18 . 68 > when they were ousted therefrom on behalf of Government 
by the Collector, who settled them with the defendants. The Hmh Court in 
their judgment upon appeal from the decision of the first Court » y V 8e " FirS 

let IV^flsi^S kvoF'rff th AS , reg + a ff S the , If stion whether the awards under 
2mid V 3 tosefnrid! Ta f the P la f tlffs *.f nd the failure of the defendants Nos. 

1 S i t as ! - ? tIiese . awards by Civil suits instituted by them have o wen 

plaintiffs such a title as will enable them to recover possession*^ was urged 5 that 
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the plaintiffs had not been in possession of any of the land claimed long enough 
to give them a title by prescription, for that the first re-formation of any of the 
land did not take place until 1859, and the plaintiffs were admittedly deprived of 
possession in 1868. Further that the plaintiffs’ title by prescription would not 
avail against Government; that it was clear that all these cliurs were formed in 
the bed of a navigable river, and were not re-formation of the plaintiffs’ villages ; 
that first they appeared as an island, and then became fordable from the Kalkini 
side; tlxat first the portion of the chur marked A. appeared, and subsequently 
became annexed to Kalkini, and then that the other portion joined on to A. ; and 
thus that, irrespective of the Government right to these as an island forming in 
the bed of a navigable river, they also became accretion to a Government estate, 
for Chur Kalkini belongs to Government, and A. and the other lands accreted to 
it,” It had been held in a decision of the High Court that when lands are formed 
as an island in the middle of a river, and are surrounded by water which is not 
fordable, they do not belong to Government, if before the Government takes pos- 
session any portion of the water round the island becomes fordable from an 
adjacent estate ; and the before mentioned suits, in which the defendants 
succeeded, were decided in accordance with that ruling. But that decision was 
overruled by the High Court, in a Full Bench decision in Yol. 14 of the Full 
Bench Rulings of the Weekly Reporter, p. 28, and the High Court, referring to it, 
say: “The Full Bench Ruling of the 17th August 1870 (reported in W. R., 
Vol. XIV., p. 28, Full Bench Rulings) was referred to as showing that under 
the terms of cl. 3 s. 4 of Reg. XI of 1825, these lands being at' the time of 
their first formation, the property, or to use the words of the Regulation, at the 
disposal of the Government, they could not subsequently become vested in the 
plaintiff or any one else. On the other hand, for the plaintiffs, it was argued that 
the Lower Court’s decision was right, that there had been constant litigation 
between the parties, that Ameer unnissa had always failed to prove her title, that 
Mr. Wise had been declared entitled to retain possession, and that his possession 
under an Act IY award of the re-formed lands for more than three years revived 
his right to those lands. From the above statement it will be seen that, the 
plaintiffs do not seriously dispute the finding of the Lower Court, that they have 
failed to establish their title to any portion of the lands in dispute, on the ground 
of re-formation on the original sites belonging to them ; but plaintiffs argue that 
the Judge was right in holding that their title by prescription had been made 
out. Now the Judge in deciding this point appears to have overlooked the fact 
that the Government have been made the principal defendants, that it was the 
Government who dispossessed the plaintiff, and who settled the land with the 
other defendants, inasmuch as their title by prescription will not avail them 
against the Government, for it is clear that the taking possession by a part}’ not 
entitled will not give them a title unless the possession has been of such duration 
as to extinguish the title of Government, In the present casa it has been found 
that the lands only began to re-form in 1859, and as the plaintiffs were admittedly 
dispossessed in 1868 they had not been in possession 12 years when dispossessed.” 
The High Court, therefore, overruled the decision of the Lower Court that the 


■ plaintiffs had obtained title by prescription. 

It appears that Kalkini was originally gained from the river Arialkhan, in 
’ /;$$»■ ^strict of Backergunge, and that Government bad assessed it, as they had a 
xjnc ^ er XI of 1825. If was settled as an accretion to lands which 
, ’ ,^° Ameerunnissa and Mahomed Wasil; eight annas with Ameerunnissa 

^ rom the' 3rd May 1848, and eight annas with Mahomed Wasil 
the 10th May 1848. Mahomed Wasil failed to pay the 
annas, f and the Government took possession and granted, a 
le&«% twelve years, which ekpirei: in:' 1867*" 

iS-iL' , it. O , jlI .. T.i. , *.t , -t iL k •i.'vt ,'■» 


expired it aadi-I^Med . 
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tlie whole of the lands, B., C., D., E,, and F., as part of Kalkini in the new settle- 
ment. It was found by the Ameen, who was deputed to make a local investigation, 
that the lands were formed in the bed of the river. They, therefore, according to 
the Full Bench ruling, reported in the 14 Weekly Reporter, Full Bench Rulings, 

P* ^8, belonged to Government, who were entitled to take possession of them. 
The plaintiffs.say in their plaint, “ The defendant No. 1/’— that is, the Collector,— 

“ 011 fhe occasion of the re-settlement of Chur Kalkini on the part of the Govern- 
ment, caused the entire are# of the said char”— that is, the whole of the lands 
which are claimed in the declaration — “ to be measured with Chur Kalkini, and 
ousted us therefrom in the beginning of 1275, and made a settlement thereof with 
the defendants Nos. 2 and 3, after disallowing our objections/’ Ameerunnissa 
did. not act in violation of Act IV of 1840. It was the Government who were 
entitled to the property, who took possession of the land and put Ameerunnissa 
and the other defendant into possession of it under the new settlement. 

It was contended that the Government could not in consequence of the pro- * 
visions. of Act IX of 1847 include the lands which are now in dispute with Chur 
Kalkini without a new survey. The matter was referred to the Commissioner, 
and the Commissioner thought that the Government had no right to make the 
settlement ; but the defendants having been put .into possession by the Govern- 
ment, they proceeded under s. 318 of the Criminal Procedure Code, which had 
been substituted for Act IV of 1840, and obtained an order against Wise and 
others by which they were to be retained in possession. That is also stated by 
the plaintiffs in their plaint. They say : “ The Collector having ousted them from 
the lands in dispute, made a settlement thereof with the defendants Nos. 2 and 3 
after disallowing our objections. The Commissioner, on our appeal, ordered the 
said land to be excluded from the said settlement, but a suit was instituted for 
possession under s. 818 of the Criminal Procedure Code, and on the 9th August 
1869 it was ordered that the land should remain in possession of the defendants 
Nos. 2 and 3. Moreover, under the orders of the Revenue Board, elated the 
31st October 1870, the said lands have again been brought under settlement.” 
The case had come on appeal from the Commissioner to the Board of Revenue, 
and they had held that the Government was justified in making a settlement of 
the lands as a part of Kalkini. 

# Even if the Government was not entitled to assess the lands in consequence 
of Act IX of 1847, they were entitled to take possession of them as lands -which 
originally formed as an island, and were at their first formation surrounded by 
water which was not fordable, and they were entitled to oust the plaintiffs, who 
were trespassers, and to put the defendants into possession. 

It is quite clear that the plaintiffs have failed to make out a title. The 
defendants were put into possession by the Government, who were entitled to the 
lands, and they were ordered by the magistrate under the Code of Criminal 
Procedure to be retained in possession. If the plaintiffs had wished to contend 
that the defendants had been wrongfully put into possession, and that the plain- 
tiffs were entitled to recover on the strength of their previous possession without 
entering into a question of title at all, they ought to have brought their action 
within six months under s. 15 of Act XtV of 1859 ; but they did not do so. The 
High Court, with reference to this point say (and, in their Lordships" opinion, 
correctly say) : “ Further, de facto possession having been given to the defendants 
under s. 818 of the Code of Criminal Procedure, in accordance with, the Deputy 
Collector’s award, the plaintiff will not be entitled to a decree until and unless he 
can show a better title to these lands than the defendants. The fact that the 
plaintiffs’ possession as regards B., C., and D. was confirmed under Act IV of 
1840, and that the defendants Nos. 2 and 8 unsuccessfully endeavored to disturb 
them by regular suit, does not bar the right of Government. Section 2 of Act IV of 
1840 only affects persons concerned in the dispute. If Kalkini had belonged*, to a 
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private individual he might have reduced into his own possession lands which had 
accreted to the estate and which undoubtedly were his. But lands to which he 
is unable to make out a title cannot be recovered on the ground of previous 
possession merely, except in a suit under s. 15 of Act XIY of 1859, which must 
be brought within six months from the time of that dispossession.” 

^ hei i'7, 01 ; d ships are of opinion that the High Court was right in holding that 
tiie plaintiffs have failed to prove a right by prescription. Act XIV of 1859 
s. 1 cl. 7, enacts that, “ To suits brought by any person bound by any order 
respecting the possession of property made under cl. 2 s. 1 Act XVI of 1838 or 
oi Act IV of 1840, or any person claiming under such party for the recovery of 
the property comprised m such order, the period of three years from the date of 
the final order m the case. This, however, is not a suit brought by Ameerunnissa 
and the other defendants, but it is a suit brought against them: Act IY of 1840 
had nothing whatever to do with title, it merely regarded possession. The 
magistrate was not to enquire into title, but merely to ascertain who was in 
possession de facto, and to retain him in possession. Their Lordships are of 
opinion that, independently of the title of Government to the lands which appear 
to have been originally formed as an island in the bed of the river possession for 
three years under an order of a magistrate in a proceeding under Act IY of 1840 
does not create a title by prescription. u 

The plaintiffs’ suit was therefore properly dismissed as to B., C., and D. As 
regards plots E. and F., it was found by the first Court that they were not 

Zfffi fV et rA ° ?A anc l tbat tbe defendant Ameerunnissa had satisfactorily 
established the fact that they belonged to her (Becord, p. 128). " 

T he plaintiffs upon the appeal of the defendants to the High Court obiected 

en mJTT 6 ^ 00U f t I s E ' and u P° n the ground that they were 

B ” ?*> and R > hut tlie Sigh Court held that as 
th , at W - bad ™ tltle to B -> and D., his claim must fail as to 
E. and T. (Record, p. 137). The appellants having appealed to Her Majesty* 
the judgment of tie Higl, Court ae to B, C., and D., appealed also £ to 

' YLYtf'’”’!' 1 jY 1 he ? ™‘ e “ooretions to B„ C., and I>. (appellant’s 

case p. 26). But their Lordships, having affirmed the judgment of the High 

Couit as to B., C., and D., it follows as a matter of course upon the appellant’s 
own contention, that the decree as to E. and F. must also be affirmed P 

* ( Tt r tbese circumstances their Lordships will humbly advise Her Maiestv * 
to affirm the decree of the High Court. J majesty 
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husband’s share of the property. The -widows, however, were held entitled to succeed on proof of a 
partition under wMcli their late husband held his share as separate property ; hut defendant’s father, 
who was only presumptively the reversionary heir next in succession to them, was declared entitled to 
succeed upon the death of the widows. 

Defendant’s father having become insane, Ms wife as natural guardian of defendant during his infancy 
executed a liobala (purporting to pass half of the defendant’s interest, which was then a mere expec- 
tancy, the widows being still alive) in favor of plaintiffs who, on the death of the surviving widow, 
sought to recover from the defendant, then of age, the property that had descended to him from the 
other branch of the family. 

Held that plaintiffs had failed? to prove a justifying necessity for this conveyance, and that the suit 
must on this ground be taken to have failed, without the alternative of a remand, in the absence of 
explanation as to the non-production of evidence upon this material issue. 

Their Lordships expressed their inability to affirm that a minor’s interest in expectancy could be 
made the subject of a sale : 'still less of a sale wholly speculative, as any such sale must be, by a guardian 
acting, or purporting to act, on behalf of the minor. 

This is an appeal by the representatives of two Hindoos, Baboo Himmut 
Bam and Baboo Moorli Sahoo (who appear to have been jointly interested in a 1 
conveyance taken in the sole name of the former), against a decree of the High 
Court affirming the decree of the Lower Court, which had dismissed their suit. 
The respondent and defendant, Birj Bhookun Lai Awasti, is the representative of 
one branch of a family descended from a common ancestor, Deo Kishen Awasti ; 
and the object of the suit was to recover from him one-half of the property of 
Chintamun, who was formerly the representative of the other branch of the 
family, to which Birj Bhookun Lai Awasti succeeded on the death of the surviving 
widow of Chintamun. In the year 1848, and shortly after the death of Chinta- 
mun, Kanhya Lai Awasti, the father of the defendant, brought a suit, alleging 
that this family, descended from the common ancestor, Kishen Awasti, was a joint 
and undivided Hindoo family, governed by the law of the Mitacshara ; and seek- 
ing to recover the possession of Chintamun’s share from his widows upon that 
title. His suit so far entirely failed. It was proved that there had been a parti- 
tion under which Chintamun held his share as separate estate, to which his 
widows were entitled to succeed, Kanhya Lai Awasti being only presumptively 
the reversionary heir next in succession to them. The decree made was a some- 
what extraordinary one. It did not dismiss the suit ; but, after affirming the 
rights of the widows, went on to declare the right of Kanhya Lai Awasti to 
succeed upon the death of the survivor of them; and, further, directed that 
they should pay the costs of the plaintiff, whom they had substantially defeated. 
The only plausible reason for so singular a direction that suggests itself is that 
the widows may have raised a question which has been raised in other cases, to 
the effect that, under the Mitacshara law, a Hindoo widow taking by inheritance 
her husband’s separate property, takes it absolutely and in the nature of streedhun. 
It does not appear on this record that such a contention was raised in the suit ; 
but there was no appeal against the decree, which must therefore be taken to 
stand. Shortly after it was passed Kanhya Lai became insane. His wife seems to 
have taken care of him and of his property, and to have acted as the natural 
guardian of her infant son. In that state of things she executed the kobala of 
the 17th July 1851, in favor of Himmut Ram, upon which the alleged title of 
the plaintiffs depends. The widows of Chintamun lived for several years after the 
execution of that deed ; the last of them dying in 1870. Birj Bhookun, who was 
then of age, thereupon applied in the first instance for execution of the decla- 
ratory decree in favor of Kanhya Lai, claiming as the representative of his insane 
father. His application failed because it was ruled by the Courts that on the 
death of the surviving widow he, and not his father, who, though alive, was dis- 
qualified by insanity, was the heir of Chintamun next in succession. He then 
' brought, in his own right, a suit against certain persons, who claimed the property 
or portions of it under conveyances from the widows of Chintamun, and ulti- 
mately succeeded in recovering the whole estate, with, perhaps, one small exception. 
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All these facts are stated by the plaintiffs in their plaint ; which accordingly 
admits both the possession and the title of Birj Bhookun, but seeks to recover from 
him half the property that descended to him from Ohintamun by virtue of the 
transfer alleged to have been made to them by the deed of the 17th July 1851. 
Under these circumstances, the plaintiffs, of course, had to establish, first, that 
the deed under which they claim did purport to pass half the interest of Birj 
Bhookun ; and, secondly, that, having been executed as it was by his mother and 
guardian, it was a transaction within the rules which enable a guardian effectually 
to alienate the property of an infant ward. A further question was raised in the 
suit, viz., whether the interest of Birj Bhookun at the date of the deed could be 
the subject of such a conveyance, inasmuch as it was then a mere expectancy. 

It being essential for the defendants (plaintiffs ?) to prove that there was a 
justifying necessity for this conveyance, the first thing which strikes their Lordships 
is the total absence of proof upon that point. It seems to them that on this ground 
alone the present appeal must fail. It has been argued by Mr. Doyne that there 
may have been some miscarriage of the Judge, by reason of which neither Court 
has dealt with this issue, but has disposed of the case upon the other points 
raised in the cause. It is true that one of the grounds of appeal to the High 
Court is that the proper issues had not been framed. But it appears to their 
Lordships that, though the first issue is not perhaps as happily expressed as it 
might have been, it does distinctly caise the question -whether there was a justify- 
ing necessity for the sale in question. On the other hand, it nowhere appears 
upon the record that the Lower Court was not prepared to try that issue, or had 
reserved it for future trial in case its dismissal of the suit upon the other grounds 
should be found to be erroneous. They have further to observe that, when they 
look to the record of what was done in the case of the plaintiffs, they find evidence 
of an intention to prove some justifying circumstances other than those which 
are stated on the face of the deed to have been the grounds and reasons for the 
transaction. The latter are, first, the expediency or necessity for bringing against 
the widows in possession a suit for waste, a suit which could only be brought by 
the aid of Himmut Ram. That suit was afterwards brought, and it failed. 
Therefore, as far as the event went, it seems to have been a suit which can hardly 
be said to have been for the benefit of the infant or of his estate. The other is a 


suggestion that Kanhya Lai had incurred debts to Himmut Ram, that Himmut 
Ram had said that he would bring a suit, and that there was risk that the infaifo’s 
estate would thereby be damaged. But the passage at page 14 of this record 
which states what the plaintiffs were about to prove, and the purpose fox which 
they asked that their witnesses should be summoned, points to an alleged neces- 
sity of a different character. They there state : “ The witnesses named under 
this heading shall prove that Mussummat Badamon Koer was the guardian of Birj 
Bhookun Awasti 77 — that is a question on which there is no point"" raised ; — u that 
Kanhya Lai, the father of Birj Bhookun Awasti, was insane' 7 — that, further, was an 
admitted fact; “ that Birj Bhookun Awasti was under age 7 ’ — that seems to be 
also an admitted fact; “ that besides the aforesaid Mussummat there was no other 
lawful guardian; that the income from the estate was very trifling; that the 
Mussummat aforesaid was in need of maintaining, supporting, and educating her 
; imimor son, for which reason she proposed the sale to the ancestor of the plaintiffs ; 

, i|M;the ancestor of the plaintiffs, having ascertained the necessity, negotiated the 
the aforesaid Mussummat; and other particulars.” They then give the 
tilpfeVpf; fhe witnesses who are to prove those facts. Then we find at p. 16 a 
certain witnesses there named, some qf whom had been mentioned 
Reared dh Court, but had been allowed to go away; and that the 
get 'them, without warrants to be issued upon them in order 
an order, for the’ issue of the warrants, 
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On Appeal from the High Court at Calcutta. 


The New Beerbhoom Coal Company Limited 
versus 

Boloram Mahata and others. 
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entitle the lessee to a lease of the additional land only if required for the purposes of the original lease, 
but not for the purpose of selling it. 

This was an appeal from a judgment of the High Court of Calcutta of the 
25th April 1878, affirming a decision of the local tribunal at Burdwan. 

Mr. Goivie, Q.G ,, and Mr. Macnaghten for Appellants. 

Mr. Leith , Q.G., and Mr. Boyne for Respondents. 

a> 

The suit was brought by the appellants for the specific performance of an 
alleged agreement to grant a mining lease of some waste lands in the district of 
Raneegunge. The facts of the case are fully stated in the judgment of the Judicial 
Committee, which was delivered as follows by Sir Barnes Peacock : — 

The proper decision of this case depends upon the correct construction 
of the contract of the 18th December 1858, between the Mahatas and Mr. 
Erskine. The contract is set out at page 14 of the Record; but it is agreed 
that the translation made by the Judge at page 134 of the Record may be 
taken as the correct one. The contract was as follows : “ Mouzah Mahatadihi, 
in Chakla Panchkoti (Paehete), in Pergunnah Shergurh, is our ancestral rent- 
paying bromuttur land. Out of this talook the share of one eo*sharer, Ramdhun 
Mahata, 2 annas, and that of Uma Churn, 1 anna 6 gundahs 2 cowris 2 krauts, 
being in all 3 annas 6 gundahs. 2 cowris 2 krants, is (already) a mokurruree of 
yours. Putting aside that interest, then out of the remainder, forming a kismut, 
12 annas 13 gundahs 1 cowri 1 krant, a piece not to comprise crop-bearing land, 
that is to say, a piece of land quite uneultivable and waste land, a piece to cover 
in all 51 beeghas, is leased to you under this pottah, for quarrying coal, for building 
stores, for garden, for orchard, for road making, and for other uses. The boun- 
daries thereof are on the east, etc/’ (describing them). “ This land, amounting to 
51 beeghas within those boundaries, is leased to you at the rent of Rs. 25-8 and a 
suitable bonus. You are to quarry coal, and till garden, and erect building, and 
so on, and pay the above rent every year and month as per schedule annexed 
below ; and you will carry on your factory according to use and wont. If you 
default you are to pay interest according to" law. The rent is not to be liable to 
increase or decrease at any time. You will be allowed no deduction in respect of 
drought or flood, or for uncultivableness. You will build a factory according to 
any plan you choose, and possess the same. Within that aforesaid mouzah w# will 
not give a pottah to any factory person;" that is to say, “we shall not let" 
(literally, give settlement) “to anybody." 'It is not necessary with reference to 
their Lordships’ view of the case to decide whether this really was a contract not 
to give a pottah to any person, or a contract not to give a pottah to any other 
factory person. The plaintiffs, however, in their plaint have treated it as a 
contract not to give a pottah to any person whatever. If so, that might render 
the contract bad in restraint of alienation ; but it is unnecessary to determine that 
question. ^Then it goes on “ If you take possession," or more literally “ take 
possession," and then, “ according to your requirements, of extra land over and 
above this pottah, and we shall settle any such lands with you at a proper rate. 
Thereat we make no objection " 

It ri contended on the part of the plaintiffs that this was a contract which 
Mr. Erskine or his heirs could assign to any one, and that the person to whom he 
‘ 11 signed it would be at liberty to require the Mahatas to settle the land with them 
^reasonable rate. It may be assumed for the present purpose that Erskine had 
~ assign the contract to any one ; and it may also be assumed that the 

Igqal Company, as the purchasers from the Mahatas of the adjoining land, 
the contract, were also bound by it.' But then the questions arise, 
a the intention that Erskine or any one to whom be, might assign it 

to whole , of the ffiou^abdbr ahv V\tivnADa 
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The 20th February 1880. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


Hindoo Lem — Adoption (by Widow without Husband's Authority ) — Assent 
of Kinsmen — Undue Influence — Adoption of Child of Half- Sister’s 
Daughter. 

On Appeal from the High Court at Madras . 

Karunabdhi Ganesa Ratnamaiyar and others 
versus 

Gopala Ratnamaiyar and others. 

(Two Consolidated Appeals.) 


Where there was no sufficient evidence to show that a Hindoo widow had applied to a kinsman to 
give his assent to her adopting his son without the authority of her late husband, but rather that she 
had applied to him to give his son to be adopted by her under an authority which she had from her 
husband when she had no such authority ; and where the kinsman did not give his consent to an adop- 
tion merely, but stipulated with the widow «that, if she adopted his son, he was to become the guardian 
of the child, by which arrangement not only would he, as a member of the joint family, really get, 
during the minority, the management of and the interest in live-eighths of the estate, instead of being 
entitled, in the absence of an adoption, to only one-fourth of the property ; but the adopted son was to 
take no interest in that portion of the estate which the assenting kinsman then claimed as his separate 
property : Held that the assent was not one which rendered the adoption valid and binding as against 
the kinsman’s brothers. 

Qu&re . — ‘Whether the adoption of a child of a half-sister’s daughter is valid. 

These appeals, which were consolidated by order of Her Majesty in Council, 
were preferred against two decrees of the High Court of Madras of the 10th and 
27th April 1877, confirming judgments of the District Court of Trichinopoly. 

Mr. Mayne for Appellants. 

Mr. Leith , Q.C., and Mr. Boyne for Respondents. 


The principal question arising in the suit was as to whether the adoption of 
the appellant, who is the eldest brother of the respondents, by the widow of <$ne 
Subbarayar was valid to confer on him the status of an adopted son of the latter, 
and thus to divert wholly to him that portion of an estate which otherwise would 
have been divided between his brothers and himself. The Courts below decided 
against the appellant’s claim. The facts of the case are fully set out in the judg- 
ment of the Judicial Committee, which was delivered as follows by Sir Barnes 
Peacock : — 


The validity of the adoption in question in this appeal is disputed upon 
several grounds : first, that the widow of Subbarayar had no authority from her 
husband to adopt; secondly, that she had not got the assent of the sapindas to 
the adoption ; and lastly, that Subbarayar, her deceased husband, could not have 
married the mother of the adopted boy, that is, his half-sister’s daughter, and, con- 
sequently, that the adoption of the child was invalid. 

Both Courts found that the widow had no authority from her husband to 
pt, and their Lordships will not disturb that finding. The first Court held 
Subbarayar could, not legally have married Ms sister’s daughter, but the High 
uM entertained a different opinion upon that point. It is unnecessary for their 
^pjM^express any opinion upon it, and they therefore abstain from doing 
same fime, they feel bound to say that they are not satisfied with 
the learned Judges of the High Court have given for holding 
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The ease turns upon the question of the assent which was given by Saromi, 
Aij ar to the widow to adopt. Their Lordships do not consider it necessary to 
give any express opinion as to whether Saromi Aiyar could alone have given a 
valid assent if it had been given to her as a widow having no authority from her 
husband to adopt and had been given without his mind having been influenced 
by other and undue considerations, because their Lordships are of opinion that, 
looking to the circumstances of the case, there is no sufficient evidence to show 
that the widow applied to Saromi Aiyar to give his assent to an adoption to be 
made by her without the authority of her husband, but rather that she applied 
to him to give his son to be adopted by her under an authority which she had 
from her husband. ^ The Judges of the High Court expressly say: “But if we 
endeavor to ascertain whether Rangaumal, as a widow not having authority from 
her husband, sought for and obtained his kinsman’s authority to adopt a son to 
him, the evidence appears to give no certain answer. According to several of the 
witnesses, the widow spoke and acted as one already possessed of authority from * 
her husband which she was about to execute, and consent was asked to its execu- 
tion in favor of Karanabdhi Ganesa Ratnam. There is little, if any, satisfactory 
evidence to show that an authorisation was sought as from a kinsman having full 
power to grant or withhold permission.” 

Their Lordships are of opinion that that remark was well founded, and that 
there is no evidence to show that the widow applied to Saromi Aiyar to give his 
assent to her adopting because she could not adopt without his consent ; but that 
the evidence shows she applied to him to give her his child in order that she might 
adopt him in pursuance of an authority which she had from her husband, which 
she represented herself to possess. 

It is said that, although it is alleged in the widow’s part of the agreement 
that she wished to adopt a son in pursuance of a permission given to her by her 
husband, there is no such statement as that in the agreement executed by Saromi 
Aiyar ; but when the agreement of Saromi Aiyar is looked at, he expressly refers 
to the agreement which had been signed by the widow. He says : “ I, as guardian, 
shall, according to the agreement executed by you,” etc. Therefore he refers to 
the agreement which is said to have been executed by the widow, and adopts the 
statements made in it, namely, that she was proposing to adopt a son in pursuance 
of$ permission given by her husband. The application to Saromi Aiyar was not 
to give his consent to an adoption which the widow could not make without the 
assent of the sapindas, but it was an application to give his son to be adopted in 
conformity with an authority which she had received from her husband. 

But, independently of that, it appears that Saromi Aiyar’s mind must have 
been influenced by the arrangement which he made with the widow. Saromi 
Aiyar does not give his consent to an adoption merely, but he stipulates with the 
widow that if she adopt he is to become the guardian of the child. He says : “ I, 
as guardian, shall, according to the agreement executed by you, look after all the 
real and personal properties due therein to the share of your child, and deliver 
them as soon as your adopted son attains proper age.” The widow also says : — ■ 

£ ' And whereas the said child is a minor, and you, as the managing member of the 
joint family, are looking after all the moveable and immoveable properties, etc., 
you, as guardian, shall look after all the real and personal properties due therein, 
to the share of my said child until he attains proper age, and then deliver the 
same to him with an account of incomes and expenses.” 

In the absence of an adoption, Saromi Aiyar would have been entitled upon 
partition to only one-fourth of the property — he being a member of a joint family 
with his brothers — and his brothers would have been entitled to the other three- 
fourths ; but if a valid adoption should be effected, the adopted son of Subbarayar’ 
would become entitled to half the property, vk, } the half-share which belonged to 
the deceased husband of the widow ; and the brothers, instead of each being 
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entitled to one-fourth, would be only entitled to an eighth. Saromi Aivar him- 
self would, of course, lose a portion of the share, which would pass to the adopted 
son ; but then he stipulated that he should remain guardian of the adopted son 
so that until he should attain his full ago no partition between himself and the 
adopted son could have been enforced, because he was the guardian. The widow 
Sxo 0t ba 7 easked f? r a partition in the name of her son, because he had stipulated 
that Saromi Aiyar should be his guardian. The consequence was that by the 
anangement made with the widow he really got during (i tbe minority the manage- 
"vk i - ? nd , , e inter est in, as a member of the joint family (which, if a partition 
with Ins brothers should take place, would consist of himself and the adopted son) 
hve-eighths of the estate. The brothers might have separated, but still the infant 
who was adopted could not have separated from Saromi Aiyar without bringing 
a suit against the latter for a partition; and to such a suit the guardianship for 
which Saromi Aiyar had stipulated as part of the consideration for giving his con- 
sent to the adoption would have presented exceptional obstacles. 

it?' 18 ?: , r ,“ atter b 7 wbicb his mind was, probably influenced. It is 

of Fr Hrnlf ^ ado P ted son ha s nothing to do with the village 

tfnn nf k 1 m + the t , alook of Muson obtained by you, the same being the acquisi- 
tion of your maternal grandfather.” By reason of this stipulation the adopted 

hvZTn ^ ta v n0 mte: f st m that . P or tion of the estate which was then claimed 
family pTO P OTty S Separate P ro P erfc y> but is now fouQd to be a portion of the joint 

5° r<b * - ps ’ ] o° kin 8 at aU tlle circumstances under which the assent was 

valfd ’ v T m ° n that . tiie f sonfc was not one wbicb rendered the adoption 
\ahd and binding as against the brothers ; and their Lordships will therefore 

umbly advise Her Majesty that the decision of the High Court be affirmed and 
that the appellants pay the costs of this appeal. ’ and 


f The 21st February 1880. 

Present : 

Sir James W. Col vile, Sir Montague E. Smith, and Sir Robert P. Collier. 

Construction Contract to Supply Produce-Accounis-Duration of Contract- 
Partnership at Will— Ambiguous Stipulation (, qualified by Recital). 

On Appeal from the High Court at Madras. 

Pallikelagatha Marcar and another 


versus 
J ohn Gothfried Sign 


and another. 


OO . 

as due to the balance of account stated 

and theremainder to whit was styled tbe wh f T 3S st y lcd the “ block account,” 

mt^est, whereas the' “ block account ” was to caff™ * by 7 hlt * w ? s mpant an account bearing 
jctaiifcwe contracts for produce calculated no + . lnfcer ®st, and was to be liquidated by returns only 

duration orCK^“ 0 TSt ™ £lff SCale 5 and the agrc ~ «*ed no 
■ At* -the . parties bound and intended m bt ’ f EL ? tllere was no ground for the conten- 

whole debtorataUeventB that off t T* 7 0a their dealin « s B P 011 footing 

>»»»#% manner f w ^ lch was carried to the block account was 

£ determine it' when it wasl^ofto if T the tT ^ constavetion of the agreement either 

'nnaer, a contract fof a partnerehfcafwilL^OTfb 7 ’ 8 “ tM ® re ?P ect ^ 
*fc was like one between n Jsons^f Lf - W f - tl l 0 ? gl1 the y were not strictly 
‘ it A' prpfit to -th^SS^Srt , S ^ “S u ocesave,]omtadyaaces, the defendants 
ri' ^,% a further profit op its. export' to Birrone. aac 
Py^f JU'hquidatioft of their liabilitr mvfm-moT : 


undert 
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but if the intention of, the parties is clearly to be collected from the operative part of the instrument, 
that intention is not to be defeated or controlled, because it may go beyond what is expressed in the 
recital, Applying this distinction to the operative part of the instrument in this case, it was held that 
the security thereby constituted was intended to cover the general balance that might become due from 
the defendants to the plaintiffs upon all the accounts between them. 

This was an appeal from a judgment of the High Court of Madras of the 
21st February 1878, affirming a decree of the District Court of South Malabar. 

Mr. Benjamin , Q.C aftd Mr. Mayne for Appellants. 

Mr, Herschell , Q.C., Mr. Scoble, Q.C., and Mr, Cowell for Respondents. 

The facts are fully stated in the judgment of the Judicial Committee, which was 
delivered as follows by Sir James Colvile : — 

The respondents (the plaintiffs in the suit out of which this appeal has arisen) 
are merchants, carrying on business at Winterthur, in Switzerland, under the style 
of Volkart Brothers. Their honse had subordinate branches or agencies in India for 
the purposes of their trade with that country. Of these, the head or principal one 
was at Bombay, and under the management of a Mr. Kapp ; the other was at 
Cochin, where the transactions in question took place, and was managed, up to some 
time in February 1874, by a Mr. Spitteler, and after that date by a Mr. Jung, who 
had previously been his assistant 

The appellants, the defendants in the suit, are native merchants at Cochin, 
trading under the style of P. Marcar, the second defendant being the active partner 
of the firm. 

The history of the transactions between the plaintiffs, through their agents at 
Cochin, and the defendants may be conveniently divided into three periods, the first 
ending with the annual settlement of accounts up to the 30th June 1872 ; the 
second beginning from that time and ending with the execution of the agreement 
L, on the 2nd January 1874 ; and the third, which comprehends the transactions 
under that agreement, ending with the institution of the suit on the 10th 
December 1875. 

The first is material only in so far as it shows what was the course of dealing 
between the parties whilst there was no substantial (if any) dispute between them. 
Their transactions were of two kinds. The first and more important class consisted 
of purchases, chiefly of native-grown coffee, oil, and pepper, made by the defendants 
from the producers and delivered to the plaintiffs’ agent at Cochin, for shipment to 
their firm in Europe. These were almost invariably made upon contracts for future 
delivery at a stipulated price, of which the following, made on the 23rd September 
1872 (Record, p. 178), may be taken as an example. The material parts of it are 
as follow 

ci Contract with P. Marcar, of Cochin, for 1,000 cwts. Malabar native coffee, at 
Rs. 30-J per cwt., delivery on or before the end of January 1875. — I, the under- 
signed P. Marcar, of Cochin, agree and bind myself to deli ver to Messrs. Volkart, 
of Cochin, on or before the end of January next, one thousand cwts. Malabar native 
coffee/’ to be packed, garbled, and delivered as therein mentioned, <£ ai the price of 
thirty and a half rupees per cwt. net. . . . . On account of which agreement, 

I have this day received from Volkart Brothers the sum of Rs. 50, the balance 
to be paid as agreed. In case of non-fulfilment of this agreement, I bind myself to 
pay to Messrs. Volkart Brothers, as penalty, Rs. 3 for each cwt. short delivered.” 

It is to be observed that the Rs, 50 mentioned in this form of contract was 
rather in the nature of earnest money to bind the contract than the measure of the 
advance made to enable the defendants to perform it. Such advances were almost 
invariably made, but they seem to have been made on general account, the particular 
amount of advance attributable to each particular contract being, apparently, settled 
orally under the provision expressed, in the words “ to be paid as agreed/’ and 
deducted from the price when that was adjusted on the delivery of the produce. 
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That this was so appears by the receipts for advances, the adjustment of particular 
contracts, and the copies of u purchase accounts ” set out in the Record. ■ ■ 

The other class of transactions consisted of consignments to Europe hv ihn 
defendants on their own account, made through the firm of Yolkarfc Brokers 
There were thus cross accounts between the plaintiffs and defendants vi “the 
purchase account and the consignment account, which were kept separately "under 
hese titles, and besides these there appears to have been an “ interest account ” the 
nature of which it is difficult precisely to define, bu Which was certainly different 
from the “interest account” to be spoken of hereafter. These three accents 
would naturally result m a general account current between the two firms which 

SwTAT® ZT f gU al ' ly ^ , Tbe date “ on which these accounts were 
! + ° n Stt t ° la 7 e been settled > was the 30th J une in each year. But such 
i a 1 eV f DtS -° f the ,S eneral account current, does not appear to have been 

balance of made ’ smee tbe account K (p. 71), which purports to show the 
balance of the general account current on the 30th June 1873, comprehends items 
which ought to have been included in the account for the preceding P vear and was 

pitcE aceoint A /Til 7?^ ^ ** T 4 * * 7 ’ howe ™’ be collected ’from the 

KSt £ ?D mAS lh he COnsi fTf nt aCC 3 0Unt B (P* 122 )> and the interest 
account V (p. 124 ), that the general balance due from the defendants +„ 

plamfiffs on the 30th June 1872 was about Rs. 168,867. 8. 10,' 

oitv, t 6 PriC6 i Af a lT e °°? ee , ros ‘ e in tbe latter P"t of 1872 and 1873. On the 
fm h fh 77 l 8 7’ Mr ' b P ltteler > who then managed the Cochin ammcy obtained 
fioni the defendants^ security in the shape of the letter I, p. 134, and th<f deposit of 
the title deeds therein mentioned. The true construction of this letter which is one 
1 87 3* P rmci P a qoesijons m the cause, will be afterwards considered, ’in February 
1873, thepnceof coffee havingnsen to Rs. 40 per cwt., it became manifest that the 
c . ™ daats C0ldd not fulfil their contracts with defendants for deliveries in 1873 
without heavy loss. In these circumstances, Mr. Spitteler made to tfem further S 

^ Stt&ZtSZC “ HVJSU ssS 

suit whatSfa ‘obj “ 

andlPLTV 'rt hat ^ W ® re P ersaaded b 7 Mr - Spittele’r to forego this intention 
and to accept the advances, on the understandiS- +v, intention, 

employed i/buying coffee at’the marleTp“ * 

4 it already now impossible to get produce a Jdft’iA 7 ° f tbe 

H.d,Pf«lr SUM fat E- Baulry % d. isT’rSri uotfi fcS 

^cording to which a great part of their contracts will remain 

®P. we. can explain easilv. TW*r Tloo 1*^1- K ^ . 


1 
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he’°“„Sy±^rZr fi r W S “ re ” “? &St f la0e to Marear. As 

should no/sel/for one month h *T e agreed !” th tim that he 

hnf qTirmlri kou * i * . W1 , sanction ? either to natives or exporters 

fi'sirr ° h rt Soff 2 s? t t d “ -? ft f 

aunrovA nf „„„ ] 1 T - i aouM > u ? c } er the exceptional circumstances, vou will 

tff "X »l™f,r„„T'' SPeC “ lly “ ” “ “ °" P~» ■&* f°' 

to tata’S,™ : of ( L\Xq“t n^ZSltte s“s ™ t0 ■ 

tSdtvf JT^tH ‘r a in fe em d 1 “l S P f CW tte pri» of 

merchants experienced at anv time ^ Mw!* *°?> a % are which no 

portion of coffee I wn* hrl * Z foends, as usual with them, held a large 

native coffee was ever raised to - »,J t f i?i 4. i * 0 bem S tbe ^^est limit 
these impressions I enteTd into \ foibod ? the <*rtamty of recession. With 

which arrived ^ ^ J he first few P a ™ls 

ungarbled, besides a payment of B,s 3 nor read J bu y ers at 30| per cwt., for 
being a marked increase of nrioo rk;i °wt. for expenses of conveyance, there 
eated to your Mr Spitteler sow tl 7 ’ ^ 1 ? u ar ® ^tuch were duly communi- 
price to my part es in ord?; to fulfil t ITT \ ° f «**"* for tbe «®9 a * market 
remaining coffee in Sieb bands w^o ^ n w V\* 0Xl > aS Wel1 as secarin g 

markk th priLra Q SLt h Rs ?210W bei “ 7 & T 

and sure loss to toe fi™ f ** 3 ? er Cwt ’ ™ tb «*»*» 

position you bold in the^mLcS dTtfi .T**” T°T ° ffice ’ tbe 

have been involved, and taking couraae in the tool/ ffi tl6S m whl . ch yon would 
that I possibly coud towards IhetolfWnfof COnfidence 7°“ re P ose « me, did all 
I now So firmly trust that withalS a / mj a « r f ement ’ Ousting entirely, as 
able to make up the lit " ’ & “ aSS1Stanee and time from 7™, I be 

debte Sr“Sit 0 for”fc aSLf l9lte ' i* "P tone is that of a 
creditor for indulgence in consideration n/il m . < l oestl ^ n ’ pleading with his 

motives for which that Ikbffitv Sl - of the circumstances in which, and the 

defendants migM Jve % . ntSTml *•' 

paying the stipulated nemltv ft fP 0 q ? s ,°: ^-^72-73 with less loss, by 

other evidence to the P cTusf theff rt P ,f ,-° W \ that letter and to tii 

conclusiop that not only was the sum nt i &V6 n0 j dl ®culty in coming to the 

much 3 deist due fron/them to the plaintiffra 3 a anv°of d t 7 11Ce 1 '*° ^ dofendants as 

e piamtitts as any of the ordinary advances made 
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on the purchase account (a fact found by both the Indian Courts and now hardly 
disputed), but that the defendants fully recognized and admitted that liability in 
1873. The first suggestion of their contention to the contrary would seem to have 
been made in their letter of the 26th November 1875 (p. 160), when the differences 
between them and the plaintiffs, which resulted in the institution of this suit, were 
at their height. 

The plaintiff's, on being advised of these exceptional advances by Mr. Spitteler’s 
letter of the 19th February 1873, lost no time in telegraphing their surprise and 
dissatisfaction, and seem to have contemplated immediate proceedings for the. 
recovery of the amount from the defendants. Thereupon ensued a long corre- 
spondence, and a negotiation, of which it is sufficient to state that it extended over 
many months, that it was conducted in India, on the part of the plaintiffs, not only 
by Mr. Spitteler, but by Mr. Kapp, the manager of the Bombay agency, and Mr. 

, Sigg, a partner in the European house, who was sent out for that purpose, and that 
it ended in the execution of the agreement L, on the 2nd January 1874, In the 
course of this negotiation, and on the 25th October 1873, the defendant gave to the 
plaintiffs the further security contained in the letter J and the schedule thereto, and 
various arrangements, of which it is unnecessary to say more at present, were 
proposed and rejected. Of the final arrangement, embodied in the document L 
(the construction of which will have to be hereafter more particularly considered), it 
is now only necessary to state that ft proceeded on this basis. The balance due to 
the plaintiffs by the defendants was stated to have been, as on the 1st July 1873, 
Bs. 678,012. 10. 1, but was afterwards found to have been only Bs. 613,007, 6. 5 
as shown by the account K. Of this balance, Bs. 300,000 were to be carried to 
what was styled “the block account,” and the remainder to what was styled “the 
interest account,” by which was meant an account bearing interest. “ The block 
account" was to carry no interest, and was to be liquidated by returns only on 
future contracts for produce, such returns to be calculated according to a stipulated 
scale. This arrangement was to bo partly retrospective, in that a sum of 
Bs. 53,056. 13 was to be carried to the credit of the “block account” as for 
returns on transactions between the 1st July 1873 and the 1st January 1874 and 
various sums, amounting to Bs. 145,357, were to be credited to the defendants on 
the “interest account,” as due to them in respect of transactions during the same 
peripd. And, lastly, the agreement contained an express stipulation that the balance 
of interest to accrue due on “ the interest account,” which was to carry interest on 
both sides of the account, should be paid in cash on the 30th June in each year. 

The subsequent transactions between tbe European and the Native firms, all 
proceeded on the basis of the arrangement embodied in L. It is unnecessary to 
examine these in detail. It is sufficient to state that during this last period of the 
dealings between the plaintiffs and defendants their relations seem to have been 
somewhat strained, but did not become actually hostile before the month of August 
1875. On the 10th of that month the Cochin agency wrote a letter to the defen- 
dants, enclosing an account headed “ interest account,” and demanding payment of 
a sum of Bs. 35,119. 14. 9, as presently payable under tbe terms of '"letter L., for 
mterestMue on “the interest account” up 'to the 30th June 1875, and for short 
proceeds. The defendants paid on account Bs. 10,000 in September, and the further 
pf Bs. 583. 3,, on the 3rd November, the latter sum being all which on their 
sfcatin p tlle account they admitted to be their due. Their letter, remitting 
f ’ is at p. 151, and the account enclosed in' it at p. 13 of the Becorii 
November 1875 the plaintiffs, after giving credit for these sums, and 
payment of Bs. 146. 3. 10., and admitting some errors in their 
^atance, of which they again demanded present 

: mother letter to The defendants, apparently', iff. ; 

■ answer teiiii&feiofnteduce. in which. iW rS »M d d . : ' • 1 : ? ; :f T > 4 t Vf . 


which, they. said s — .: ij i ' 
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enterZlhlTfdS ofUK? mt'Sh'—Z'' 1 , J °-» M ’'' M "? r ’ ” 
the balance of interest and “short ormaS?^ "S 3 I°”’ ““ mch li '“ >‘« 
accordance with the agr«? VsT^.ntZlm 6 ‘ W f “ll ” 

peremptorily to band over such amount «v R s 7 16 OU A reque f you 

to date to bearer.” J-o,014. 6. 7. with interest due up 

date “‘hfZT^ue® *0 S S wMi tK""?! i V“ l » f «“ “»>• 

can, ^ 

as to which, though S t XrtWa KIT / L n ; 7* “ f a ?‘»f Ba 2,979. l.S, 
it was not then payable but ono-hf + A p 6 °- T sbo;i * P r °ceeds, they insisted that 
account” V* Camed *> their “ in “the interest 

between the parties till on the S th Vi ^ T^iqV^i an § r J character, passed 
defendants (pSTS Slows DeC ™ bet 1873 the P^intiffi, wrote to dec 

aware that weconsider that von haveZi^'h’ 7“ beg 40 state 7 0u are well 
the 11, nidation of y Z ffftTff ”” te ^ “ <f 

and m carrying out your contracts and f® j .Jr® offers J ou bave made 

which you ought to C aiven l’ T„ I t **”* to . the reta ™^ the benefit of 
refused to pay us the interest due'ns ontl^ruf *•? tbe mterest account, you have 
neglected to make anvattemtftn !!“! 30th June last and you have entirely 

Under these circumstances, we arelompelled to^mM? 1106 ^ T °n thi S account - 
further discussions will be useless. We must therefore HT*’ “*?? any 

&&&* fa “ » f — 

temonstrS (p. S)f deSf thfinnliLl"?' 7 ‘H <, “ 7 a “*r » f 
expressing his willingness te g“o on under \t shoZ“thft tf*’,* « ree ">“ t , 
rntetertteight be settled “b r means otherwise than” ,*V ? »dT°ncMtegt 

an'dZgeraSgtr;^^^ 1 ‘t° ,d J°\ W-“-U. t. me for 
showed a ready disposition to carry out m^F T?T 7 to yeste rday 1 

four further right to fall back upol that agreement anTthaJ 1 1 shaH 

action against yon for the recovery of on™HT +• 5 * , * 1 sha11 bnn g sucb 

breach „?eontri a. I n^ bTadSt ZtP ^ l ™ 1 “” d *V 7°” 

sum ofll'TsoTi^o 0 H* 119 J 10 ?. ? e ? el ," b<!r 1875. It sought to recover iho 

interest; and the km of Rs^^4 8S2 m 8 7 ^ ff T T ° n , tbe bloek acco ™t without 
with if restTnT/ SaS’ 8 f?L 8 'Z m 9 KSJUS 

claimed on “the interest account” included the bTS T fflS The balance thus 
payment had been demanded in November ThZtu- V i ' 8 ‘ 7 > of ^ bloh immediate 
that the instruments of mortgaT f and 1 ° Fayed f °* a decIaration 

interest of the defendants in til properties mentioned ^Ih^ed^m id that^f 

P ”rrSn a sLrg“: ^ ^ ^si. K 

The issues finally settled in the suit were, 

t ^ e . m° rt g a g e instruments of 21st and 25th October 1873 T nnti 

iSK S3Sf ■ £e b of ”“ s th “‘ ^ be f ““" 

due ^££S : P S' , ™ I87S > fc ” ™ s » - a. «3,097. 6 . 5 
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(3.) Whether the defendants have committed any breach of the agreement of 
the 2nd January 1874, and, if not, whether the plaintiffs are entitled to sue for the 
balances due on the block account and the interest account. 

(4.) Whether plaintiffs are entitled to bring their suit before submitting to 
arbitration the dispute as to Rs. 12,789. 1. 11 on account of interest. 

(5.) A similar issue as to the before mentioned sum of Rs. 2,979. 1. 8, the 
remainder of the sum claimed by the plaintiffs as a cash payment payable as on the 
30th June 1875. 

The District Judge, Mr. Wigram, in a very careful and able judgment, disposed 
of these issues as follows : — 

Upon the 1st, he found that, on the true construction of instruments of 
mortgage I and J, they and the deeds deposited with them constituted the security 
for the general balance due from the defendants to the plaintiffs. 

Upon the 2nd, he found that that balance was on the 30th June 1873 the sum 
of Rs. 613,007. 6. 5. 

Upon the 3rd, he found that the agreement of the 2nd January (L) was, upon 
the true construction of it, revocable at will by the plaintiffs, but that, if it were not 
so revocable they had failed to prove any breach of it on the part of the defendants 
which justified the rescission of it. 

As to the 4th and 5th issues, he found that the plaintiffs were not entitled to 
sue for the disputed amount of interest until that dispute had been settled by/ 
arbitration ; but that there was no such objection to the claim for the Rs. 2,979. 1. 8, 
the amount, and the defendants* liability for it, in some way or another, not being 
in dispute. ' 

The result of his judgment was that the plaintiffs were entitled to a decree for 
Rs. 392,990. 12, 10, and to a declaration that, if that amount was hot paid within 
three months, the plaintiffs were entitled to sell the right, title, and intei’est of the 
defendants in the properties mortgaged to them under the Exhibits I and J, and a 
decree was made accordingly on the 16th July 1877. 

From this there was an appeal, and, so far as it related to the 4th issue, a cross 
appeal, to the High Court, which dismissed both appeals, and confirmed the decree 
of the Lower Court in its integrity. The judgment of the High Court appears, 
from the somewhat scanty note of it, to have proceeded, so far as it related to the 
3rd issue, upon the supposed proof of actual breaches of the agreement L on the 
part of the defendants, and not upon the revocability of that agreement at the will 
of the plaintiffs. 

In dealing with this appeal, their Lordships are relieved from any further 
consideration of the 2nd and the 4th issues. What has been already said sufficiently 
indicates their entire concurrence in the finding of the two Indian Courts upon the 
former. And there is now no cross appeal against the finding in favor of th 
defendants upon the latter. 

The questions, therefore, for determination are reduced to the following $ — 

1st. "Whether the finding upon the 1st issue is correct; a question which 
depends upon the construction to be put on the document I, since that governs also 
the effect of J. 


2ndly. Whether the plaintiffs were entitled to rescind wholly or in part the 
agreement embodied in document L, without proof of an actual breach of it by the 
defendants sufficient to justify such rescission ; and 

If they were not so entitled, whether there is sufficient proof of any 

■ ! o 'Whether there k error in the decree, in so far as it declares the 
liberty tp sell the mortgaged premises, if the defendants should not pay 
the within three months. 

of the defendants is that the construction of I is to be governed 
by which, speaking in the name of the 2nd defendant, says^ 
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u As I have been and am now accustomed to contract with you for the supply 
of country produce and other merchandise, and in the course of these transactions 
there is frequently a considerable amount of money outstanding to my debit in the 
way of advances, etc., made upon the contracts, and you very naturally would like 
some security, I agree to the following propositions, etc.” 

They insist that this statement, being in the nature of a recital, limits the 
security to advances made upon contracts for future deliveries of produce, and 
consequently must exclude from it the advances, to the amount of five lacs, which 
constitute so large a portion of the balance found due to the plaintiffs, particularly 
if Spitteler’s statement, to the effect that when those advances were made all, or 
almost all, of the defendants’ contracts with the plaintiffs up to that time had been 
fulfilled, is to be taken to be correct. 

The construction of an ambiguous stipulation in a deed may undoubtedly be 
governed or qualified by a recital ; but on the other hand, if the intention of the 
parties is clearly to be collected from the operative part of the instrument, that * 
intention is not to be defeated or controlled because it may go beyond what is 
expressed in the recital. 

The distinction is recognized and the authorities on this subject collected in the 
case of Walsh v. Trevanion , 15 Q. B. 750. 

What then is the effect of the operative part of this instrument? It says, — 

“You shall hold them (the deeds) as a lienffor the current outstandings due at 
any time from me to you upon our contracts, and you shall have power over the 
property as & pucka mortgagee would have, only you must agree not to sell any of 
it until you have given me full twelve months’ notice from the time we shall some to 
a settlement of accounts to pay up, or from the time demand shall have been made 
by you of the amount claimed by you; but if I fail, then you may sell, at my 
expense, for the best price you can get, any of the properties successively, till yon 
have satisfied my account current , out of the proceeds , giving me a strict account of 
what you sell.” And the next paragraph contains the following sentence : “ And 
upon my payment of all balances due , you will at once return to me all the 
documents now deposited with you, and cancel this letter/ 5 

The conclusion which their Lordships draw from the above passages taken 
together, and examined by the light which the proved relations of the parties 
at*the time throw upon them, is, that the security was intended to cover the 
general balance that might become due from the defendants to the plaintiffs upon 
all the accounts between them. The w r ords “upon our contracts,” which the 
defendants insist can only be taken to mean the particular contracts for the delivery 
of produce referred to in the paragraph in the nature of a recital, do not appear to 
their Lordships to be necessarily repugnant to this construction. Such contracts 
may have been chiefly in the minds of the parties, but the words themselves are 
wide enough to embrace all their transactions. And what follows strongly favors 
the wider construction. There is to be no sale until twelve months after one of 
two events, viz., a settlement of accounts or a demand. The first case implies a 
settlement of accounts in order to ascertain the amount due. How could that be 
ascertained unless all the different accounts were brought into a general account 
current, and a balance struck thereon ? Let it be supposed that “ the purchase 
account 55 taken alone showed a large balance due for advances. It can hardly have 
been the intention of the parties that the property should be sold to pay that balance; 
if, on the other hand, a balance was due from tbe plaintiffs to the defendants on 
“the consignment account; 55 and this explains the following sentence, “If I fail, 
then you may sell, etc., until you have satisfied my account current ” The “account 
current 55 would include both accounts. And this intention is made still more clear 
by the subsequent stipulation that the event on which the deeds shall be returned 
and Abe latter cancelled is the payment of all balances due. Again, let it be 
assumed that there was no account open between the parties except “the purchase 



( 750 ) 


account. 55 The advances were entered generally to the debit of the defendants in 
this account, as on the dates on which they were made, in round sums. Neither 
this, nor any other account that has been produced showed what particular advance 
was made on each particular contract. The five lacs were entered in this account 
in the same manner as the sums previously advanced. It can hardly have been 
intended that if it should prove necessary to realize the securities, the account so 
kept was to be analysed and recast in order to ascertain which of the sums so 
debited were secured, and which were due upon open account. 

The learned Counsel for the defendants hate relied upon their refusal to 
execute 8. S. S., one of the abortive proposals made in the course of the negotia- 
tions for a settlement between February 1873 and January 1874. Whatever may 
have been the motive of the refusal (and this has not been very satisfactorily 
proved), parol evidence of what took place a considerable time after the execution of 
I can hardly affect the construction of that document. If it could have any such 
effect, the evidence of what took place during the long negotiation which ended in 
the execution of L, would, taken as a whole, rather lead their Lordships to the 
conclusion that both parties were negotiating under the belief and upon the assump** 
tion that the whole debt then due was covered by the mortgage securities. 

Upon the whole, therefore, their Lordships have come to the conclusion that 
the Judge’s finding on .the first issue before him was correct, and that the 
whole of the before-mentioned suinfof Rs. 613,007. 0. 5 was, and that the balance 
of it now recoverable is, secured by the mortgage securities in question. 

Their Lordships have now r to determine the more difficult question of the 
construction and effect of the document L (p. 91). 

The contention on the part of the plaintiffs is that it was revocable at their will, 
as found by the District Judge. The contention of the defendants is that, unless 
rescinded by mutual agreement, or upon a breach of its stipulations by one party 
justifying its rescission by the other, it was to subsist in full force until the liquida- 
tion under it of both the “ block ” and the “ interest 55 account, or, at all events, of 
the block account; and further that, if in the events that have happened, the 
plaintiffs are entitled to sue for and recover the balance due on “ the interest 
account,” they cannot sue for or recover the balance due on “ the block account,” 
as to which they have agreed that it was to be liquidated by “ returns only.’ 5 

The circumstances under which the agreement was entered into have already 
been partially stated. That they afford no ground for the suggestion that the 
settlement in question proceeded upon the compromise of a doubtful claim, or of 
a disputed debt, is a conclusion in which their Lordships have already intimated 
their concurrence. On the other hand, it is clear that, although the arrangement 
was on the face of it in ease and for the benefit of the defendants, the plaintiffs 
found, or thought they found, their own advantage in it. Had they shown no 
forbearance, had they driven the defendants to extremity, they would probably have 
lost great part of the large sum then due to them, and they would certainly have 
lost the advantage which they expected to reap from the employment of the 
defendants, who were supposed to have acquired the command of the market, in 
their future operations in native produce. The agreement actually made is 
extremely loose. It fixes no time for its duration, or for the liquidation of the debt. 
iftiWni, no doubt, purposely left vague upon this point ; since one of the grounds on 
the second defendant says he objected to execute S- S. S. was that it bound 
SJlinlfo'.pay a certain amount by a fixed time. 

"Y, specified date from which any inference as to the intended duration 
gementfoan be drawn is the 30th June 1875. From that it may fairly 
^parties contemplated dealing on the footing of the agreement up 
ti ■; But all beyond that time is left indefinite. 

•however, contend that it follows, by necessary implication 


froih " 


' ' ■ 
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selves to carry on their dealings upon the footing of it until the whole debt, or, at 
all events, that portion of it which was carried to the block account, was liquidated 
in the manner thereby provided. The passages on which they mainly reply are, — 

1st. The statement that “ the following conditions have been agreed upon by 
both parties for the repayment by 1*. Marear of the money due to Volkart 
Brothers.” 

2nd. The provision as to the rebate of interest, which contains these words, — 
u The same reduction of interest to be made subsequently until the entire settlement 
of this account should P. Marear continue to afford the same satisfaction.” 

3rd. The provision that “ the block account shall be liquidated by returns only 
on all contracts,” etc. 

Their Lordships are clearly of opinion that the extreme contention of the 
defendants that the whole debt was to be repaid under the agreement, which was, 
therefore, to subsist until that liquidation had taken place, cannot be maintained * 
The u interest account” stands upon a different footing from the u block account.” * 
It was to remain as a debt carrying interest, and that interest was to be paid 
annually, but no precise stipulation as to the mode of liquidating the principal is to 
be found in the agreement, unless it is to be inferred from the 5th paragraph that, 
for the future as for the past, sums of money to become due to P. Marear for cash, 
goods, consignments, etc., were to be carried to their credit. There was, however, 
no provision for the continuance of the consignment business, which would 
presumably be the principal source of such credits. Hence, even if the agreement 
was intended to subsist, and did in fact subsist, until the block account had been 
liquidated by the returns, there might have remained at that time a balance due on 
the interest account which the plaintiffs would have been entitled to sue for and 
recover. 

And it further appears to their Lordships that, as regards the balance due on 
the u interest account,” the utmost that can be implied from the agreement against 
the plaintiffs is a covenant not to sue for it until after the 30tli June 1875. 

The question, then, under consideration, is reduced to the u block account,” 
and the effect of the words u shall be liquidated by returns only,” etc. Now, even 
as to this account, the provisions are extremely loose, and such as could not he duly 
worked unless the contracting parties continued to act with the highest good faith, 
%nd on a perfect understanding with each other. Nevertheless, they seem advisedly 
to have abstained from making express provisions either for the continuance or for 
the due working of the agreement, each trusting to the honor, and, probably, still 
more to the self-interest of the other. Such an agreement is conceivable if It was 
intended to endure so long only as both parties desired it to continue. But, for 
the effectual working of an irrevocable agreement for the liquidation of the block 
account in a particular way, it would he necessary to imply covenants and obliga-^ 
tions for which the parties have failed, apparently from the difficulty of agreeing 
upon them, to make express provision. Por example, no express provision is made 
as to the extent of the business to be done ; the rates at which one party is to offer, and 
the' other to accept, produce ; the result upon the letter of the agreement being that, 
if either were disposed to act unreasonably, he would have the means of postponing 
the liquidation of the account indefinitely. And if the parties have thus abstained 
to insert express provisions for the fair and reasonable working of their supposed 
agreement, can the Court, which is called upon to enforce it, supply them? Their 
Lordships are of opinion that it cannot do so. Among the reasons stated by Lori 
Denman, &«/., in delivering the judgment of the Court in Aspclin v. Austin, 5 Q. B„ 
671, are the following, which appear to be particularly applicable to this case ; 
he says : — 

f u Where parties have entered into written engagements with expressed stipula- 
tions, it is manifestly not desirable to, extend them by any implications; the 
presumption is that, having expressed some, they have expressed all conditions^ by 
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which they intend to be bound under that instrument. It is possible that each 
party to the present instrument may have contracted on the supposition that the 
business would in fact be carried on, and the service in fact continued during the 
three years, and yet neither party might have been willing to bind themselves to 
that effect, and it is one thing for the Court to effectuate the intention of the parties 
to the extent to which they may have, even imperfectly, expressed themselves, and 
another to add to the instrument all such covenants as, upon a full consideration, 
the Court may deem fitting for completing the intentions of the parties, but which 
they, purposely or unintentionally, have omitted. The former is but the application 
of a rule of construction to that which is written ; the latter adds to the obligations 
by which the parties have bound themselves, and is, of course, quite unauthorized, 
as well as liable to great practical injustice in the application.*’ 

These considerations have led their Lordships to the conclusion that the 
stipulations, even as to the block account, were binding only during the continuance 
""of the arrangement for the conduct of future business, and that, on the true 
construction of the agreement, either party had power, at least after the 30th June 
1875, to determine it, should it be found, as undoubtedly it was found, to be working 
unsatisfactorily. They had in this respect the same right as parties under a contract 
for a partnership at will Indeed, though they were not strictly partners, their 
contract was like one between persons engaged in successive joint adventures, the 
defendants supplying the produce at a profit to the plaintiffs, who realized a further 
profit on its export to Europe, and the former undertaking further that a portion of 
their profits should be applied in liquidation of their liability on former transactions. 
Their Lordships conceive that on this construction full effect can be given to all 
the express stipulations contained in L, and, further, that in the events which have 
happened the plaintiffs have not lost their right to sue for and recover the balance 
due to them either on “the block ” or on “the interest account.” In truth, 
had they broken any covenant, express or implied, the remedy of the defendants 
would seem to have been an action for unliquidated damages, the measure of which 
would not necessarily be the balance due on the block account. 

Their Lordships’ construction of L renders it unnecessary to consider whether, 
assuming the agreement to be irrevocable, the plaintiffs have established a breach 
of it on the part of the defendants which would justify the rescission of it, a question 
which, regard being bad to the conduct of the parties with respect to the alleged^ 
breaches, might not be free from difficulty. Upon the last point their Lordships 
find that there is no error in that part of the decree which empowers the plaintiffs 
to realize their securities in case the defendants should fail to pay the sum due 
within three months from the date of decree. They are of opinion that a sufficient 
demand, within the meaning of the letter I, was made immediately before the institu- 
tion of the suit, and was so understood by the defendants to have been made. Such 
seems to he the result of the letters of the 8th December 1875. The allowance of three 
months for the payment of the sum decreed to be due to the plaintiffs on the 
mortgage securities was therefore in ease of the defendants. Their Lordships will 
humbly advise Her Majesty to affirm the decree under appeal, and to dismiss this 
appeal with costs. 
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The 27th February 1880. 

Present * 

8r James * Colvil8 ' **s%s£?&gz ***«• 4 

Kritima Adoption— Evidence— Possession. 

On Appeal from the High Court at Calcutta. 

Mussamut Basmati Kowari 
versus 

Baboo Kirut Narain Singh. 

Lordships inclined to thinkthe evidence^ fonn !lad besn proved, their 

favor, coupled with the circumstance thuMhe widow’°on™ S0I “ewhat more credible than that in its 
estate after the death of SdeSSd S IT^ 4 ? have ronmi!1<;d in po*e*lon of the 

after the death of the ^ 011 the P'Vrty, *»1 that 

authorities were satisfied that she was in poSmiou 1 th ° lh ° r Wld °' V or a nmtot,0 » of 1 mines, the 

sa&3&*&**i3p&,nat 

Mr. Leith, Q.C., and Mr. Boyne for Appellant. 

Mh . C. T! . Amthoon for Respondent. 

regard to the pmbabilitiS of tftbl deSSthluU 

, , 5 h i P i lai iu lff n ) l h ' IS case is Sli Narain Singh, the son .of Kirut Narain Sin oh 
of G «^ er ° f R ^ m , P ® sad > a ^ d he seeks to obtain possession of the property 
of Kam Pei sad, as against the widow, on the ground that he, being of the £e of 
14 was adopted by Ram Persad two days before Ram FersadV death °Thf» 
widow denies the adoption. The question is one entirely of fact. The case was 
ft nm d v ef?re i the S , u J or ? inate Jud 8' e > wLo is himself a Hindoo, and who appears 
TlTri' lS r JU pf me “ fc i t0 ha 7? Si yena vei T intelligent attention to the evidence; 
The effect of his judgment is, that he does not believe the plaintiff’s case. It does 

rifT 4 ' appear that he gives very much more credence, if any, to the witnesses 
f ® rthe defenda ^ hut he rightly observes that the onus of proof is thrown on the 
plaintiff, who alleges the adoption; and says that, in his opinion, the plaintiff has 
not made out his case. The Subordinate Judge comments upon both descriptions 
i ® V i-i QCe ~ the , d °cumentary and the oral. The documentary evidence for the 
plaintitt consisted chiefly of two sets of papers or accounts, one called the liusta- 
bood papers^ the other the, jummabundi papers. The learned Judge, beiim 
probably more conversant with these papers than an European, comes to the 
conclusion that neither set of papers is trustworthy ; and their Lordshjps do not 
tmd that the High Court differ from him on this subject— at all events they do 
■not state that they differ from him. The learned Judge of the First Instance also 

■ A& ' 
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intimates a general disbelief of the 'witnesses of the plaintiff. He .gives one or two 
farther reasons for his judgment, consisting of certain probabilities of the case, 
that on which he dwells most being this : That, according to the evidence of the 
p lain tiff, the adoption was made by Ram Persad two. days before his death and 
0U8 day before a certain impurity which, he was under in consequence of the death 
of a relative had expired ; that it would have been more consistent with Hindoo 
usage if he had waited till the next day (and he was well enough to do so with 
safety), when this impurity would have passed away ; but the learned Judge does 
not intimate that the adoption was necessarily invalid in point of law because 
performed during the time when Rani Persad was in. a state of impurity. Their 
Lordships cannot help observing that the High Court do not seem altogether to 
have understood the view of the Subordinate J udge on this point ; for they 
discuss the question whether the adoption was invalid in consequence of its 
having been made when Ram Persad was in this state of impurity, a proposition 

which was not affirmed by the learned Judge below*. . . 

The question being one of the credibility of witnesses, their . Lordships think 
that a good deal of weight ought to be attached to the consideration that the Sub- 
ordinate Judge had the opportunity of seeing and hearing these witnesses. Their 
Lordships have now to consider what judgment the High Court ought to have 
pronounced, and they have come to the conclusion that the High Court have not 
given sufficient reasons for reversing the judgment of the Court below. The 
main reasons are stated in this paragraph, wherein the Acting Chief Justice 
observes : “ Looking at the whole of the case, I think that the evidence given on 
behalf of the plaintiff is more distinct and more reliable in its general character 
than that given on behalf of the defence. I think that the story told is prima 
facie a natural and a probable one ; and it is to be recollected that the defendant 
herself, on her cross-examination (although she denied his having ever expressly 
stated that he intended to adopt), admits that her husband used to express regret 
at the death of his children, and at his not having a son to leave behind him.” 
Their Lordships on referring to the evidence, do not find that the lady used 
precisely these words, but said no more than that her husband and herself had 
been grieved when their children had died ; and their Lordships cannot think 
that the slightest importance in this case is to be attached to such a statement. 
With regard to the observation of the High Court as to the general character of 
the evidence being more reliable, they observe that it is difficult to come to a 
satisfactory conclusion on the general trustworthiness of written evidence against 
the opinion of a Court which has heard and seen the witnesses ; but, farther, if 
their Lordships were called upon to express an opinion as to the trustworthiness 
of the evidence, they would, on the whole, be disposed to pronounce the evidence 
against the adoption somewhat more credible than that in its favor. One cir- 
cumstance in the case appears to them to incline the preponderance, if the scales 
were at all evenly balanced, in favor of the defendant, viz., that the widows 
appear to have remained in possession of the estate after the death of Ram Persad. 
There is a document certainly unimpeached in the cause, a receipt for income-tax 
dated on the 2nd July 1372, whereby it appears that the two widows- paid a 
i ", sum . of Rs. 104 in respect of income-tax bn this property. It appears to their 
;,;i j, lordships that this payment of income-tax on their part is inconsistent with the 
!. the plaintiff, who alleges that he had been adopted, and that they, conse- 

J ? had merely a title to maintenance ; and that, if his case were true, he, 

:S||l^ff;they, would have been entitled to the possession of the estate, and liable 
m atnongst other things, of this tax. 

it appears that after the death of the junior widow, which took 
* r, the widow who is now the defendant applied for a mutation 
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missioner, was affirmed by the Commissioner upon the ground that she was 
actually m possession, the Commissioner attaching a good deal of importance to 
t5 f 1 ? win cli has , beea before referred to. It is stated on behalf of the 

plaintiff, that he was actually placed on the guddi on the 25 th July 1872 when 
lie was recognised by both the widows, and his case appears to be that if the 
widows had possession up to that time, he then obtained possession, and the 
widows subsequently dispossessed him ; but of that there is no evidence whatever 
and their Lordships cannot help thinking, on the whole of the case, that the' 
widows have all along been in possession. On the whole they have come to the 
conclusion that the High Court was wrong in reversing the judgment of the 
Court below, ° 

Under these circumstances their Lordships will humbly advise Her Majesty 
that the judgment of the High Court be reversed, and the judgment of the Sub- 
ordinate Judge be affirmed, with the usual order as to costs. 


The 28th February, 1880. 

Present : 

Sir James W. Col vile, Sir Barnes Peacock, and Sir Robert P. Collier. 

Re-attachment after Judgment ( Effect of)— Priority— Mortgage— Act VIII of 
1 859 88, 239, Non-observance of Formalities (Time for Objecting)— A ppeal 

to Privy Council — Onus Probandi — Possession. 

On Appeal from the High Court at Calcutta, 

Bam Krishna Das Surrowji 
versus 

Surfunnissa Begum and others. 

Although, where property has been attached before judgment, it is usual to re-attach it after judg- 
ment that proceeding implies no abandonment of the first attachment which gives the priority of lien. 
Accordingly, where there was a valid and substantial attachment at the date of a mortgage, that aliena- 
tion, unless it can be shown not to fall within the provisions of s. 240 Act VIII of 1859, was null and 
void as against the attaching creditor and those who claim under him. 

The objection as to the non-observance of the formalities enjoined by s. 289 was not allowed to be 
i taken for the first time upon appeal before the Privy Council, it involving a question of fact. 

Qimre. — Whether, under the circumstances of this case, it was not for the plaintiff, who was seeking 
to oust the defendant from possession, to prove the non-observance of the formal! ties in question, rather 
than for the defendant, who was in possession, to prove affirmatively that they had been observed. 

Mr. Doyne and Mr. Cowell for Appellant. 

Mr. Gowie , Q.O., and Mr. Graham for Respondents. 

Sir James Colvile delivered the following judgment : — 

In this case the appellant sued on a mortgage title, completed, as he alleged, 
by foreclosure under Reg. XVII of 1806 s. 8, to recover possession of the property 
in suit from the respondent, who held it as purchaser at an execution sale in a 
suit against the mortgagor. The mortgage deed was in the English form, with a 
power of sale. . Inasmuch as it was sought to be enforced in the mofussil, the pro- 
cedure prescribed by the Regulation has been applied to it as if it were a mere 
bye-bil-wafa, or deed of conditional sale. The suit is the ordinary suit which in 
sucli cases the mortgagee who has foreclosed is obliged to bring ixx order to recover 
possession of the mortgaged premises, with this differep.ee only, viz., that it is 
brought against the purchaser under the execution sale as well as against the 
.mortgagor, and that the former is the substantial defendant. * 
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In such a suit the plaintiff has to make out his title to dispossess the other 
party, and any objection which can be taken either to the original mortgage title 
or to the proceedings in foreclosure may he taken. 

The respondent was one of a firm of builders who* in December 1872, sued 
one Surfunnissa Begum, as the daughter of Moonshi Busluor Bulieem and the 
representative of his estate by virtue of a certificate under Act XXVII of I860, 
for the amount claimed as due to them for work dfme partly in the lifetime of 
Busloor Ruheem and partly after his death. On the 10th December 1872 they 
applied for and obtained, under ss. 84 and 85 of the Civil Procedure Code, an 
attachment before judgment, in order to secure the property. Mr. Doyne took 
objection to the regularity of the issue of that attachment, complaining that there 
was no proof of the proceedings which are enjoined by s. 81 and the subsequent 
Sections having been adopted. But, in their Lordships’ opinion, it must be taken 
that, as between Surfunnissa Begum and the plaintiffs in this former suit, there 
was a valid and subsisting attachment at the date of the execution of the mort- 
gage, and that this is virtually admitted by the consent order of the 23rd January 
1873, which was made when part of the property which had been attached was 
released from the attachment on the payment of part of the plaintiffs demand, 
and it was arranged that the attachment should continue as to the particular 
property which is the subject of ’this litigation. 

In these circumstances Surfunnissa Begum, on the 20th May 1873, executed 
the mortgage under which the plaintiff 4 claims ; and the principal question raised 
by this appeal is whether that alienation of the property was not by reason of the 
attachment, null and void as against the attaching creditors and those deriving 
title under them. The decree in that suit was made on the 13th September 1873, 
and the proceedings in execution began on the 18th of the same month; and it 
has been suggested on the part of the appellant that, inasmuch as one of these 
proceedings consisted in an attachment after judgment* it must be presumed that 
the actual sale in execution proceeded under this subsequent attachment, and that 
the respondent cannot claim the benefit of the former attachment; Upon this 
point, the learned Judges of the High Court say : — 44 The attachment never was 
removed, and the property remained unaffected by this mortgage (so far as the 
person at whose suit the attachment issued) at the time it was attached and sold 
in execution of the decree.” Their Lordships must, therefore, assume That, 
although where property has been attached before judgment it is usual to 
re-attach it after judgment, that proceeding implies no abandonment of the first 
attachment, -which gives the priority of lien. There is no trace here of any express 
abandonment-. If this be so, and there were, as their Lordships think there was, 
a valid and subsisting attachment at the date of the mortgage, that alienation, 
unless it can be shown not to fall within the provisions of s, 240, was null and 
void as against the attaching creditor and those who claim under hiru. Hence, 
the determination of this appeal depends very much upon the point which has 


been ingeniously raised and argued by the learned Counsel for the appellants, and 
particularly by Mr* Cowell It is said that s. 240 does not govern the case, for the 
following reasons. That Section runs thus : 44 After any attachment shall have 
■' : ,■ been made by actual seizure or by written order as aforesaid, and in the case of an 
: 7 ;attachmen!b by written order after it shall have been duly intimated and made 
■ in manner aforesaid, any private alienation of the property attached, 

* ' by sale, gift, or otherwise,” and so on, “ shall be null and void.” It is 

' ■ f Wf|ftp.edi that the words 44 after it shall have been duly intimated and made 
aforesaid ” incorporate into the 240th the provisions of the 239th 
S^m^ : |f|hich saySj 44 In the case of lands, houses, or other immoveable 'property 
' beAead aloud at some place on or -adjacent to such lands, 

and s^af! be filed up in some, conspicuous part )ofi;the 
: - Court .land, or /any iqfeefeh’ s 


i 
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circumstances of this case it wns nni v+) ent ~ lta \ n so ? } ? doubt whether, under the 

oust the deteit t e™: rt ‘ he pl f nti » Who “ s “ ki ”S *° 

m question, rather than for the defendant n.h , , nm !"°ksorvanee the formalities 

s„ th th‘.ss had , r - snsra e£ esk-s 

the first time. Iuhonewhidh ouehUn h^ eal ! Rot 'f' t t,al: - c here upon appeal for 
their Lordships can find no ^ of ifJh f 0011 take ’ 1 1 nlthc 0<™rt below, and 
be found in the Aments 5 It -f lng bee ? so , taken - No such trace is to 
in the petition presented to th^H^ P^Tr’ T m the reasons which are stated 
Council. ZCl Ktt 1 * f01 ' ]eaVG t0 api ' eal t0 Her Majesty in 
rccndfi rifir nf -fu i . | ^ ^ 10 ^ ^ ^ose reasons seems rather to assume the 

srti SS 


11 The 5th March 1880. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith and 
Sir Robert P. Collier. 

Hereditary Office of Besai—Partibility— Declaratory Decree— Maintenance- 

Onus Probcmdi — Custom. 


On Appeal from the High Court at Bombay. 


Adrisbappa bin Gadgiappa 

versus 

Gurushidappa bin Gadgiappa. 


het-emtL^Z e ° 0 °fT!l;/" “ P ™ r\T a decision . o£ 1 £il ? Court that properly appertaining to the 
p^ndWto the drf?Z('fri P f accompanied it by ^declaration that the decree was to be without 
ptepiai e to the acfaidanl s light to such emoluments or allowances for the performance of the duties 
ot the Iiesaiship as ho might be entitled to under any law in force. P 01 “ e auUts 

distrh-to^Z?^ 0 ,!! 118 * 1 P 31 ®^ ^ Desai by showing a special tenure or a family or 

district 01 local custom sufficiently strong to rebut the operation of the general law. 


oe ,, Tki ! wa ® an a PPeal, from a judgment of the High Court of Bombay of tbe 
iff ify 187o > reversing a decision of tbe Political Agent of tbe Southern 
JHahratta country. 
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Mr. Graham and Mr. Kenehn Bigby for Appellant. 
Mr, Leith , Q.C., and Mr, Mayne for Respondent. 


^ir Robert Collier delivered as follows the judgment of the Judicial Com- 
mittee, in which the facts of the case are sufficiently stated : — 

In this case a suit was instituted by two younger brothers against their elder 
brother, all being members of a joint Hindoo family, whereby the younger brothers 
claimed two-thirds of the mam village of Konoor, which is admitted to be that 
part of a Deshgat Watan, or property held as appertaining to the office of Desai, 
which lies within what is, strictly speaking, British territory; the rest of the 
Watan being within the territory of the feudal chief of Jamkhandi, in the southern 
Mahratta country. The elder brother insisted that, inasmuch as he held the office 
of Desai, and this property belonged to his office, he was entitled to hold it as 
impartible, subject to the customary right of his brothers to receive allowances by 
way of maintenance. The action was brought in the year 1801, in the Court of 
the political agent, and through a lamentable delay, as their Lordships cannot 
help thinking it, of successive political agents, was not decided in first instance 
unti] the year 1874. The effect of the decision of the Political Agent, whose 
judgment was for the defendant, may he stated to be this: that the property 
appertaining to a Desaiship must he assumed primd facie to be impartible, and 
that sufficient evidence had not been given of its partibility. This judgment on 
appeal was reversed by the High Court, who laid down a different rule or rather 
presumption of law. The effect of the judgment of the High Court was, that 
there is no such general presumption in favor of the impartibility of estates of 
this kind as to shift the burden of proof in the manner which the Political Agent 
supposed ; that in such cases the burden of proof is upon the Desai, who seeks to 
show that the property devolves upon him alone, in contravention of the ordinary 
rule of succession, according to the Hindoo law. The High Court further came to 
the conclusion that no sufficient evidence had been given by the defendant either 
of family custom or of district custom to prevent the operation of the ordinary 
rule of law whereby the property would be partible. The question in the cause, 
in a great measure, depends upon which of these two views of the law is right. 
Their Lordships are of opinion that the High Court was right ; that there is no 
general presumption, as has been contended for on the part of the appellants, 
which shifts the burden of proof; and that it lies upon the defendant, who seeks 
to show that the estate is impartible, to give evidence of the special tenure of the 
Watan, or of either family custom or of district or local custom sufficiently strong 
to rebut the operation of the general law. Their Lordships have also come to the 
conclusion that the High Court was right in the opinion which they formed that 
the evidence given in this case was insufficient. 

The High Court intimate that the contention with respect to a family custom 
was abandoned in the argument before them ; but be that as it may, their Lord- 
ships are of opinion that no such family custom has been proved. A pedigree has 
been put in whereby it appears that, as* far back as the year 1780, the Watan, 
which bad been resumed at that time by the Native Government, was conferred 


m ■ or restored to one Gurushidappa ; hut inasmuch as Gurushidappa appears to 
have been an only son, that devolution of the property throws no light upon the 
, .question in dispute. From Gurushidappa it appears to have devolved, in 1814, 
his only son Gadgiappa. Subsequently, in 1836, the Desaiship devolved 
t ^to y Adrishappa, the present defendant. It would appear that his family, con- 
' him self and Lis two brothers, remained joint until the year 1854, when, 

. time, a dispute arose, and the younger brothers claimed the shares 

^«^te|paimed subsequently In this suit. It appears to their Lordships that 
thjitqws.very little light upon the controversy ; it certainly does 
; not intention of‘ the defendant that he was entitled to the possession 

; Of tfa# giving, his brothers only maintenance.; • ' 
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An official document lias been put in* bearing date 1800, being an official 
account of certain Desaiships then under sequestration by the Government, 
whereby it would appear that a sum of Rs. 150 per annum, payable out of the 
Watan, had been allotted to one Kadappa, who seems to have been a distant 
cousin of Gurushidappa. It further appears that that allowance has continued up 
to the present day to be enjoyed by a descendant of this Kadappa; and that a 
similar allowance is enjoyed by another member of the family, descended from a 
common ancestor with the parties to this cause. That circumstance, however, of 
itself, and ^without further explanation, does not appear to their Lordships sufficient 
to maintain the contention of the defendant. These two members of the family, 
who are said to be still living and to receive the allowances, might have been 
called, and they might, if the case of the defendant is correct, have shown the 
origin of their allowances, and possibly that there had been some previous custom 
in the family whereby the eldest son took the property, subject to allowances to 
his younger brothers, or to other members of the family. Even such evidence, it * 
may be remarked, if forthcoming, would presumably have related to a period 
anterior to the re-grant of the Watan to Gurushidappa in 1780. But, in the 
absence of any such evidence, their Lordships are not disposed to attach much 
weight to this mere entry in the account. Beyond that there is no evidence. 

Their Lordships, therefore, are of opinion that the High Court was right in 
determining that there was no evidence in this case of family custom one way or 
the other. 

With respect to the custom of the district, although the evidence may show 
that tenures of this kind are more frequently impartible than partible, it is not, in 
their Lordships’ opinion, of that conclusive character which is necessary to establish 
a general district custom. They are of opinion that the High Court was justified 
in finding that no sufficient evidence of such a district custom had been ffiven. 

Their Lordships may observe that in the year 1854, upon the* brothers 
quarrelling, the case came before the chieftain of Jamkhandi in respect of that 
part of the Watan which is in his territory. He, in the first instance, decided in 
favor of the defendant; but subsequently, some years after, upon receiving 
evidence, which he appears not to have done before, decided in favor of the 
plaintiffs. That decision, although it was subsequently set aside by the Secretary 
State on the ground that, for the special reason stated in his despatch, the chief 
had no jurisdiction in the matter, may be invoked by the plaintiffs as, at all 
events, some evidence in their favor. 

On the whole, therefore, their Lordships have come to the conclusion that 

* the High Court was right in the view which they took of the law and of the 
burden of proof, and of the proof itself, and that their decision quoad the payability 
of this property should be confirmed. 

A difficulty which their Lordships have felt in the case, and to which the 
High Court have not adverted, is the following : The defendant held the hereditary 
office of Desai, and the Watan is admittedly property appertaining to the office ; 
and it appears to have been the policy of the Indian Government that Desaiships 
should be maintained, and that the Desai himself should be enabled to perforin 
the functions of his office, be they greater or less, properly and in a manner 

• suitable to his position as a subordinate officer, and to some extent a representative, 

' of the Government. This policy has been recognised and enforced by various Acts 

of the Legislature, the latest being apparently Act No. Ill of 1874 of the Legis- 
lative Council of Bombay. The provisions of that Statute seem to be in some 
degree retrospective. 

Hence, although the decision of the High Court is in substance right, their 
Lordships think that it should be accompanied by a declaration that the decree is 
to be without prejudice to the defendant’s right to such emoluments or allowances 
for the performance of the duties of the Desaishup as he may be entitled to under 
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any law in force. And, accordingly, they will humbly recommend to Her Majesty 
that such a declaration be added to the decree of the High Court ; but that, subject 
thereto, the said decree be affirmed. They also direct that the costs of this appeal 
be taxed ; that the amount of such costs, when taxed, be added to the costs of the 
cause, ^nd paid with them out of the estate. 


Th,e 5th March 1880. 

Present : 

Sir James W, Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Bills of Exchange ( Uoondees) ) — Accommodation Acceptor ( Liability of) — Payment of 

Interest in Advance — Consent . 

On Appeal from the High Court at Calcutta . 

Gour Chunder Roy 
versus 

Protap Chunder Dass. 

* accommodation acceptor was held to be not released from liability by the drawer’s payment of 
interest m advance with his (the accommodation acceptor's) knowledge and consent. 

This was an appeal from a decision of the High Court of Calcutta of the 
16th May 1878, reversing a decree of the Subordinate Judge of Dacca. 

Mr. Cowie, Q.O., and Mr. Boyne for Appellant. 

Mr. Leith, Q.0. , and Mr. Graham for Respondent. 

The respondent is a merchant and zemindar at Dacca ; and in February and 
May 1875 he cashed for the appellant two bills of exchange (hoondees) for 
Rs. 10,000 each drawn by Mr. N. P. Pogose, an Armenian resident there. In 
September 1855, the bills being overdue and unpaid, two fresh bills were drawn ?n 
substitution of them by Pogose on and accepted by the appellant payable 90 days 
after date and endorsed to the respondent. They were dishonored on maturity 
and notice to that effect was given to the appellant and Pogose. Subsequently an 
arrangement was come to that the respondent should accept the overdue interest 
and also six weeks’ Interest in advance to cover the period at which Pogose was 
expected to return to Dacca and be in a position to take up the bills. The interest 
accordingly paid. In July 1876, the bills continuing unpaid, the respondent 
brought the present suit against the appellant and Pogose. The Dacca Court 
ordered a decree against Pogose for the full amount, but dismissed the suit against 
the appellant on the ground that he had been merely a surety and had been 
released by Pogose’s payment of interest in advance. The High Court reversed 
tpat decision, an,d decreed that the appellant was liable to the respondent as the 
mjtaent of interest in advance had been with his concurrence and approval, 
tpe present appeal 

Lordships, without calling on the Counsel for the respondent, proceeded 
the following judgment ; — 

"acts found by both the Courts in India, their Lordships agree 
■ that the liability of the appellant, as accommodation acceptor 
3s on the answer to be given to the question whether ;he 

— * — a 'tkA* — . .The.High ‘ 



life t H \ ; ■ , ■ . 

iililt fj.’j i. i i-fb i \ : 
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answered the question in the affirmative, and their Lordships entirely agree in 
that conclusion. Monohur Laha’s evidence alone is sufficient to establish the fact 
that the defendant did know of and consent to the payment of the advance 
interest ; and he was a witness called by the appellant. Nor do their Lordships 
think that the testimony of the witnesses adduced by the plaintiff is, though 
exceptions may be taken to parts of it, altogether inconsistent, as has been 
argued, with that of Monohur Laha. That which relates to a conversation 
between the plaintiff and defendant in the billiard-room of the former, upon 
which there was no cross-examination, is quite consistent with all that Monohur 
Laha has deposed to. Again, the probabilities of the case appear to their Lord- 
ships to be all in favor of the conclusion of the High Court. Pogose, the drawer 
of the hoondees and the party primarily liable upon them, was absent from his 
place of business ; his affairs were evidently in a very shaky condition ; and 
although it was possible that when he came back again he might be able to make 
some arrangement for the payment of the hoondees, he had no present means of * 
meeting them. • In these circumstances it is hardly conceivable that the plaintiff* 
would enter into a transaction the effect of which would be to relieve the only 
solvent party from liability upon the hoondees. On the other hand, it was much 
to the interest of the defendant to take the chance of the re-establishment of 
Pogose’s credit, and therefore to assent to such an arrangement as was actually 
made. 

Their Lordships, therefore, will humbly advise Her Majesty to affirm the 
judgment of the High Court, and to dismiss this appeal, with costs. 


The 9th March 1880. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

^imitation — Act XIV of 1859 s. 20 — Jurisdiction — Proceeding to Enforce 

Decree. 

On Appeal from the High Court at Allahabad. 

Hira Lall 
versus 

Budri Dass and others. 

A proceeding taken Iona , jitfe and with due diligence before a Judge whom tlic party bond fulc 
believes, though erroneously, to have jurisdiction, especially when the Judge himself also supposes that 
he has jurisdiction and deals with the case accordingly, is a proceeding to enforce a decree within the 
meaning of s. 20 Act XIV of 1859. 

Mr. Graham for Appellant. 

No one for Respondents. 

Th§ facts of the case are fully stated in the judgment of the J udiciai Com- 
mittee, which was delivered as follows by Sir Barnes Peacock 

The question in this case is whether the judgment creditors, who on the 
14th January 1867, obtained in the Court of the Judge at Agra a decree against 
the respondents, were on the 9th April 1874 barred by limitation from executing 
it. It appears that on the 3rd December 1868 the Judge sent the decree to the 
Subordinate Judge of the district to be executed by him, and that on the 3rd April 
1869 the Subordinate Judge struck the execution case off the file. On 9th, April 
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1874 the case was re-instituted in the Court of the Judge by the petition which 
has given rise to the question now to be determined. 

Between the 3rd April 1869, when the Subordinate Judge struck the case oft 
his file, and the 9th April 1874, proceedings were from time to time taken by the 
decree holders in the Court of the Subordinate Judge to enforce the decree, but 
the question is whether those proceedings were sufficient to prevent the operation 
of the Limitation Act XIV of 1859 s. 20. 

It appears that on the 18th February 1870 an application was made by the 
decree holders to the Subordinate Judge to set off a debt of Rs. 1,300, which they 
owed to a debtor of the respondents, against so much of the amount due to them 
under the decree, and at page 6 of the Record it will be found that the Subordinate 
Judge made an order that the application should be granted, that the decree 
holders should file a receipt for Rs. 1,300, and that the case should be struck off 
the pending file. On the 18th February 1870, therefore, the Subordinate Judge 
made an order by which a portion of the debt to the extent of Rs. 1,300 was 
satisfied. Subsequently on the 8th January 1872 an application was made to the 
Subordinate Judge to send a certificate of the decree to the political agency at 
Indore in order that the decree might be executed there, whereupon he made an 
order that the Judge should be requested to send the record of the execution of 
decree ; but inasmuch as an interval of more than one year had elapsed since the 
last order it was necessary, under % 216 Act VIII of 1859, to serve the judgment 
debtors with a notice, in order that they might, if they could, show cause why the 
decree should not be executed against them. Accordingly a notice was sent to 
them in a registered cover by post, they living out of the jurisdiction of the Court, 
but it was returned, as the judgment debtors were not found. That was on the 
2nd April 1872. The Subordinate Judge held that that was not a sufficient service 
upon the defendants, and ordered the case to be struck off the file of pending cases. 
On the 3rd May 1872 he made an order: “That a notice be sent to the judgment 
debtors by post in a registered cover, fixing the 18th day of May as the date for 
showing cause, and that the case he brought forward on the said date.” On the 
30th May 1872, the Nazir of the Court made the following report : “ In this case 
a notice in a registered cover was sent by post to the judgment debtors. The 
cover has been returned to-day by the post, open. The cover lias a slip attached 
thereon, in which it is written, in Hindi, that Buddri Nauth, treasurer (that is one 
of the judgment debtors), refuses to take it. Therefore, the cover in question* is 
submitted, with this petition.” On the 3rd June 1872, the case again came before 
the Subordinate Judge, upon which he made the following order : “ The case 
’having been brought forward, it appears that a notice in a registered cover was 
sent by post to the judgment-debtor at Indore, but, the judgment-debtors not 
having received the cover, it was returned. The judgment-debtors not having 
taken the cover containing the notice, it must be considered as having been 
served.” It is therefore ordered : “ That a report be endorsed on the decree, and 
made over to the decree holders- pleader, that he may sue out execution in a com- 
petent Court, and recover the amount of his decree, and that the case be struck off 


the pending file/ 

Afterwards, on the 24th December 1873, upon a report of the Mohurrer that 
the record was not in the office, the Subordinate Judge made another order that 
V v$f$ record should be sent for from the Judges’ Court. Subsequently, on. the 
January 1874, in a proceeding from which it appears that the record had 
■' and perused, the Subordinate Judge “ordered that the certificate 
by ss, 285 and 286 Ac t VIII of 1859, and copy of the application for 
to tllG a S enfc at tlie U° re Cantonment.” On tl^e 
was re-instituted in the Court of the 'Judge by petition^, 
Judge had not lost control of the case until the 3rd: J^pe; 
„ , 187% $ pertffi(ate!bn,:wh|pii 4b%had 
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they prayed the Court that under s. 237 certain 4 per cent, promissory notes for 
E>s. 25,000 due to the judgment-debtors in the Indore Agency Cantonment Trea- 
sury might be attached. It appears that after some demur on the part of the 
Assistant Political Agent to execute the decree, he was ordered to execute it; and 
he did execute it by attaching a sum of Rs. 13,097, belonging to the judgment- 
debtors, and that money was sent to the Judge at Agra by means of a bill. On 
the 13th May 1876, the Judge, having received the money from the Indore 
Agency, ordered that the Rs. 13,097 : 7 : 9 be given over to Meer Jaffar Hosen, 
pleader for the decree holder, agreeably to a power given to him, and a receipt be 
taken from him. Before the money was handed over, however, an application was 
made to the Judge, which will be found at page 30 of the Record, in which the 
defendants made the following objection, amongst others: “ 1. That the decree 
holder’s decree is beyond time.” Thereupon the Judge on the 18th May 1870 
made the following order : “ The objections are such as may be entertained, and 
may possibly be determined in favor of the debtors. It appears, therefore, unde- ' 
sirable that the decree holder should get the money till they have been disposed 
of. Let payment be stayed on the debtors giving seeuiuty to pay interest at 
8 annas per mensem per cent., in the event of the money being ultimately 
awarded. If the cheque received from foreign territory have been already made 
over to the decree holder, an injunction may be issued to the bank on which it is 
drawn, not to cash it till further orders.” Theii comes the decision of the 31st May 
1876, by which the Judge held that the proceedings in the Court of the Subordi- 
nate Judge were ultra vires , and did not prevent the running of limitation. He 
held that the transfer of the case to the Subordinate Judge was not authorised by 
law, and that when the Subordinate Judge removed the case from his files he 
could not take it up again without a fresh transfer. He also considered that the 
decree holders had not shown due diligence in the case and doubted whether any 
of the proceedings were bond fide. He, therefore, held that he was constrained to 
grant the prayer of the objectors, and to award them costs. 

The execution creditors appealed to the High Court, and that Court upheld 
the decision. The Judges, however, stated that they saw no reason to think that 
the appellants had not exerted themselves bond fide to obtain their due. In that 
view their Lordships concur. But the High Court considered that the transfer to 
1*he Subordinate Judge, even if the Judge had power to make it, merely authorised 
him to take up and dispose of the application then pending and not the sub- 
sequent applications which were made to him. They further stated that they 
affirmed the order of the J udge with great reluctance. 

There can be no doubt that the applications to and orders of the Subordinate 
Judge if he had had jurisdiction 'would have been sufficient to prevent the opera- 
tion of the Statute of Limitations, and their Lordships are of opinion that, under 
the circumstances of the case, they had that effect, even if he had no jurisdiction* 
Section 14 Act XIY of 1859 enacts: “In computing any period of limitation 
prescribed by this Act, the time during which the claimant, or any person under 
•whom he claims, shall have been engaged in prosecuting a suit upon the same 
cause of action against the same defendant or some person whom he represents 
bond fide, and with due diligence, in any Court of Judicature, which, from defect 
of jurisdiction or other cause, shall have been unable to decide upon it, or shall 
have passed a decision which on appeal shall have been annulled, for any such 
cause, including the time during which such appeal, if any, has been pending, 
shall be excluded from any such computation. 7 ’ It was, therefore, the object of 
the Legislature, at least with regard to the limitation for the commencement of a 
suit, to exclude the time during which a party to the suit may have been liti- 
gating bond fide and with due diligence before a Judge whom Jhe may suppose to 
have had jurisdiction, but who yet may not have had jurisdiction. JLhe question 
is, whether the same principle may not be applied to the construction of s. 20 
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Act XIV of 1859, with, regard to executions. Section 20 says: process d£ 

execution shall issue from any Court not established by Royal Charter to enforce 
any judgment decree or order of such Court unless some proceeding shall have 
been taken to enforce such judgment decree or order, or to keep the same in force, 
within three years next preceding the application for such execution.” The Act 
does not say some proceeding in a Court having jurisdiction, and their Lordships 
are of opinion that a proceeding taken bond fide and with due diligence before a 
Judge whom the party bond fide believes, though 'erroneously, to have juris- 
diction, especially when the Judge himself also supposes that lie has jurisdiction, 
and deals with the case accordingly, is a proceeding to enforce the decree within 
the meaning of s, 20. 

In this case the Subordinate Judge did believe he had jurisdiction. Applica- 
tions were made to him, and he made orders which would, if he had had juris- 
diction, have been proceedings within the period of limitation. If the judgment- 
al ebtors had appeared before the Subordinate Judge, and bad objected to his 
jurisdiction, he' must have decided whether he had jurisdiction or not ; and if he 
had decided that he had jurisdiction, even though he had not, the proceedings 
would have been proceedings within the meaning of s. 20. They ought equally 
to be so, though the judgment-debtors did not appear or object to the juris- 
diction. 

There is one case which should be referred to, and that is the case of Hoy 
Dhunput Singh v. Madhomatee Labia , reported in the 11th Bengal Law Reports, 
page 28.* There “ An execution sale was stayed by consent for two months, and 
the execution suit was struck off the file. During that period the execution 
creditor applied to the Court to restore the execution suit, and to pay to him 
certain moneys in deposit in Court to the credit of the judgment-debtor in another 
suit, alleging' that he (the executing creditor) had attached them ; but it turned 
out that he had attached them in another suit. Held, the application being bond 
fide , that the period of limitation began to inn from the date of the disposal of the 
application by the Court.” In delivering their judgment at page 31, the Judicial 
Committee said : “ It is said that this proceeding cannot be held to be one to keep 
the judgment in force, because it was a petition to obtain execution of a sum of 
rnohev which it was not possible that the execution could reach, and that that 
must have been so to the knowledge of the decree holder. It seems to their 
Lordships that these circumstances really affect only the bona Jules of the pro- 
ceedings. If their Lordships could infer from these facts that the petition was a 
colorable one, not really with a view to obtain the money ; if they could come to 
that conclusion, in. point of fact the proceeding would not be one contemplated by 
the Statute ; but their Lordships cannot corne to that conclusion.” They therefore 
Came to the conclusion that the proceeding, although abortive, was a proceeding 
within the meaning of s. 20 Act XIV of 1839. 

On the whole, therefore, their Lordships have arrived at the conclusion, and 
will humbly advise Her Majesty, that the decree of the High Court was erro- 
neous, and that it be reversed ; that in lieu thereof an order be made reversing 
, the. order of the^ Judge of Agra of the 31st May 1876, and ordering that the 
Rs.;l,3Q9 : 7 : 9, with such interest as they may be entitled to under the order of 
;fhq 18th May 1876 be paid to the decree holder; and that the appellants have 

(posts in all the Lower Courts subsequent to the petition of objection of the 
1876, and the cpjsts of this appeal 
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The 13th March 1880. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Hindoo Law of Inheritance— Widow— Unchastity— Forfeiture— Act XXI of 1830. 

On Appeal from the High Court at Calcutta. 

Moniram Kolita 
versus 

Kerry Kolitany. 

Under the Hindoo law, as administered in the Bengal school, a widow who has once inherited the 11 
estate of her husband is not liable to forfeit that estate by reason of unchastity. 

Qucere. As to the effect of Act XXI of 1850, if the widow had been degraded or deprived of her 
caste iu consequence of her unchastity. 

This was an appeal from a decree of the High Court at Calcutta of the 0th 
April 1878 reversing the decree of the local tribunal at Sibsagur, in the province of 
Assam. * 

Mr. Coivie, Q. C., and Mr. Doyne for Appellant. 

No one for Respondent. 

In this suit a very important question was raised affecting the entire Hindoo 
community. Gnimbara and Atma, both now deceased, were Hindoo brothers, and 
they lived within the jurisdiction of the Assam Courts, and subject to the law of 
the Bengal school^ The appellant is the son of Atma, and the respondent is the 
childless widow of Ghimbara s son. On the death ot her husband the respondent 
inherited the lands in suit, and obtained a deed to that effect from the Collector. 
According to the Hindoo law, the appellant;, on her (the respondent s) death, would 
be entitled to succeed to the property ; bub it seemed that since her husband’s 
death she had lived with a man and had a child by him. On this becoming 
known, the appellant in 1870 instituted a suit against her to recover the lands. 
The Original Court ordered a partition of the property, one-half to go to the 
appellant and the other to the respondent for her lifetime, and stated that, it was 
not competent for her to alienate it by sale or gift, and that, as she had no issue 
by her deceased husband, her son by another man could not be treated as her son. 
Against this decision the appellant protested in the Court of the Deputy Commis- 
sioner at Sibsagur, alleging that the respondent was living under the protection 
of a paramour, and that there was no law allowing the unchastity of a Hindoo 
widow unless at the cost of the entire deprivation of her estate. The Court 
decided in favor of the appellant for the whole land sued for, holding that the 
respondent had forfeited it in consequence of the unchaste life she had been leading. 
The respondent, upon, that, appealed to the High Court at Calcutta, asserting that, 
the succession having once devolved upon her, and the property vested in her, she 
could not be divested of it in consequence of her subsequent unchastity. A Divi- 
sional Bench of the High Court,* consisting of Bayley and Dwarkanath Mitter, 
JJ. (the latter being an erudite native Judge), expressed their concurrence in the 
decision of the Deputy Commissioner ; but, in consequence of a previous conflicting 
decision of then own tribunal, f they referred the case to a Full Bench as to whether, 
under the Hindoo law, as administered in the Bengal school, a widow who had 
once inherited the estate of her husband was liable to forfeit it by reason of un- 
chastity. The question so referred came on for argument before Couch, G.J., and 
nine other Judgeaf Of these, seven, including the Chief Justice^ were of opinion 
* 19 W. K. 367. f H W. B. 0. J. 23. See 19 W. lh 367. 
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that, under the Hindoo law of the Bengal school, a sonless widow who had once 
inherited the estate of her deceased husband was not liable to forfeit it by unchas- 
tity. The three other Judges were of an opposite opinion. 

The question raised being one of great interest and importance to the Hindoo 
community, special leave was given by the J udicial Committee to appeal to Her 
Majesty in Council. 

Mr. Cowie , Q. ft, and Mr. Boyne now contended, ip. substance, that the decree 
of the High Court was erroneous, and that they should have held that a sonless 
widow who, by reason of her chastity, had obtained her husband’s estate, was 
entitled to continue in its possession and enjoyment only so long as the qualifica- 
tion of chastity itself, and, according to the Hindoo belief, the important spiritual 
benefit accruing therefrom to her deceased husband, should continue. 

Though there was no appearance for the respondent, the decisions of the seven 
, Judges of the High Court in her favor on the intricate point of law raised were 
frequently cited, out of fairness, both by their Lordships and the appellant's 
Counsel, it being obviously desired that the case should be argued and decided 
apart from the mere personal dispute between the parties — the property at suit 
being very insignificant — but from the larger point of view by which the law of 
succession affecting the whole Hindoo community was affected. The case was 
heard before their Lordships on the 29th November 1879, when they stated, at the 
close of the argument, that they would take time to consider their humble advice 
to Her Majesty upon the matter. 

On the 18fch March 1880 Sir Barnes Peacock delivered the following judg- 
ment : — 

This is an appeal from a decision of a Full Bench of the High Court of J udi- 
cature at Calcutta. It was admitted by virtue of a special order of Her Majesty in 
Council, whereby the appellant had leave to appeal in the form of a special case 
upon the following questions, viz . : — 

1st. Whether, under the Hindoo law, as administered in the Bengal School, 
a widow who has once inherited the estate of a deceased husband is liable to for- 
feit that estate by reason of unchastity ; and, 

2nd. Whether the forfeiture, if any, is barred by Act XXI of 1850 ? 

The appeal was admitted on account of the importance of the questions sub- 
mitted for determination and the great interest which the Hindoo community 
take in it. 

The case came in the first instance upon special appeal before a Division 
Bench, consisting of Mr. Justice Bayley and Mr. Justice Dwarkanath Mitter, who 
were of opinion that the defendant had, by reason of unchastity, forfeited her right 
in her husband’s property, but in consequence of a contrary ruling of the High 
Court, referred the two questions above mentioned to a Full Bench, with their 
remarks thereon. 


The Full Bench consisted of the Chief Justice and nine other Judges, and the 
majority held that the widow, having once inherited the estate, did not forfeit it 
by reason of her subsequent unchastity. Three of the Judges, however, viz., Mr. 
Justice Kemp, Mr. Justice Glover, and Mr. Justice Dwarkanath Mitter, dissented 


! from the opinions expressed by the majority of the Court. The case is fully 
reported in the 18th Bengal Law Beports, p. 1.* 

subject has been very elaborately discussed by the Chief Justice and 
Judges of the Full Bench, and it has also been fully argued before their 
on behalf of the appellants. The respondent did not appear. 

‘ of Mr. Justice Mitter, who was himself a learned and accom- 

. and. those. of the other two Judges who were in the 

' . mi3^|||pe‘;|en|itled to very great' weight, but, haying considered and weighed’ 

:V‘. J *«w.r. 367 . . -iJ'ji'vi. \ 
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all their arguments, their Lordships are unable to concur in the opinions ’which 
they expressed. 

The earliest case in which the subject was fully discussed in the High Court 
is the case of Mctt&ngiyii Debi v. Srir/iati J tig kctli Debi, 5 Bengal Law Reports, 
4GB/ !i which was the cause of the reference. 

That case was originally tried before Mr. Justice Markby, who delivered a 
judgment in which he showed much research and great knowledge of the subject. 
The case was appealed to the High Gourmand heard before the then Chief Justice 
and Mr. Justice Macpherson, who affirmed the judgment of Mr. Justice Markby. 

Their Lordships will, in the first instance, advert to the judgments of the 
dissentient Judges, and in particular to the opinion expressed by Mr. Justice 
Mitter, on referring the case, and to his judgment after the argument in the Full 
Bench. ^ Reasoning from the general notions of the Hindoo commentators touching 
the frailty and incapacity of women, and the necessity for their dependence upon 
and control by some male protector, and, from the origin and nature of a widow’s 
interest in the property which she takes in succession to her husband, he arrived 
at the conclusion that she is, as he expresses it, “ a trustee for the benefit of her 
husband’s soul”; that inasmuch as, by reason of unchastity subsequent to her hus- 
band’s death, she becomes incapable of performing effectually the religious services 
that are essential to his spiritual welfare, she ^ceases to be capable of performing 
her trust, and must therefore be taken to have'broken the condition on which she 
holds the property, and to have incurred the forfeiture of her estate. It may be 
remarked that the other two dissentient Judges differ from Mr. Justice Mitter’s 
view of the nature of a Hindoo widow’s estate, and, therefore, from a good deal of 
the reasoning upon which his conclusion is founded. But, however that may be, 
their Lordships entirely concur with the Chief Justice and the majority of the 
Judges in rejecting the somewhat fanciful analogy of trusteeship. 

Mr. Justice Glover’s judgment is founded upon the express texts, and upon 
the ground that by reason of unchastity a widow becomes incapable of performing 
those religious ceremonies which are for the benefit of her husband’s soul. He 
draws a distinction between a widow and a son, and says (Report, p. 55) f: — 

“ The theory of the Hindoo law of inheritance is the capability by the heir 
of performing certain religious ceremonies which do good to the soul of the 
departed, and he takes who can render most service. The sons down to the third 
generation could do most, offer most oblations, and confer greatest benefits, there- 
fore they are first in the line of heirship. The ividow comes next , as being able 
to confer considerable , though less , benefits, and it is only because she is able to do this 
that she is allowed to take her husband's share. 

“ It would seem, therefore, to be a condition precedent to her taking that 
estate that she should be in a position to perform the ceremonies, and otter the 
continual funeral oblations, which are to benefit her deceased husband in the other 
world ; and in this respect her position is very different from that of a son. The son 
confers benefits upon his father from the mere fact of being born capable of per- 
forming certain ceremonies. His birth delivers him from the hell called put; and 
whether in after-life he offer the funeral oblations or no, he succeeds to his father's 
inheritance from the fact of being able to offer them . With the widow it is not so ; 
she can only perform ceremonies and offer oblations so long as she continues chaste, 
and directly she becomes unchaste, from that moment her right to otter the funeral 
cake ceases.” 

These reasons do not appear to be sufficient to support the learned Judge’s 
conclusion that a widow forfeits her estate when she ceases to be able to perform 
the necessary religious ceremonies. It is admitted that she may by law hold the 
estate without performing them, and that she may give, sell, or transfer the estate 
to another for her own life. Nor does there appear to be any sufficient reason fox' 
* 14 W. R. 0. J. 23. 1 f 19 W. R. 397. 
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ih'e distinction attempted to be drawn between a son or other heirs and a widow 
With reference to the forfeiture of the estate when the person who has succeeded 
to it has become incompetent to perform the duties which he or she ought to per- 
form, The proprietary right of a son by inheritance from his father is expressly 
ordained, because the wealth devolving upon sons benefits the deceased (Daya- 
•fahaga, cap. 11 s. 1 v. SB), and the right of succession of Other heirs to the property 
is also founded on competence for offering oblations $t obsequies (18th verse), see 
also verse 32. But a son, even if by the mere fact of his birth he delivers his 
father from the hell called put, is, according to the Dayabhaga, excluded for certain 
causes from inheritance in the same manner as other heirs (see the Dayabhaga, 
cap. 5, paragraphs 4, 5, and 6) ; but, if he once succeeds, the estate is not diverted 
for anything less than degradation, though causes which would have excluded 
him if they had existed before succession arise after the estate has descended. 
This is admitted by Mr. Justice Mitter, Record, p. 7. 

Their Lordships will proceed to consider the principal texts upon which the 
learned Judges who were in the minority founded their judgments. 

Mr. Justice Mitter, in his judgment, p. 40,* says : — 

“ Of all the authorities above referred to, the Dayabhaga of Jimuta Vahana, the 
acknowledged founder of the Bengal school, is undoubtedly the highest ; and it is 
therefore to the Dayabhaga that I shall first direct my attention. I do not wish, 
however, to go over all the texts quoted and relied upon^ by the author of that 
treatise in discussing the widow’s right of succession. I will refer to two of those 
texts only, — namely, the texts of Vrihat Menu, cited in v. 7 s. 1 Ch. xi. of Mr. 
Oolebrooke’s translation of the Dayabhaga; and that of Oatyayana, cited in v. 56 
of the same section and chapter. These two verses are as follows : — 

f (1.) The widow of a childless man, keeping unsullied her husband’s bed, 
and persevering in religious observances, shall present his funeral 
oblation and obtain his entire share/ 


4 (2.) Let the childless widow, keeping unsullied the bed of her lord, and. 
abiding with her venerable protector, enjoy with moderation the 
property until her death. After her let the heirs take it/ ” 

With regard to the former of the texts above cited, although the present 
participle is used, it clearly refers only to the conduct of the widow up to the 
time of her husband’s death, and not to her conduct subsequently. It e'anint 
mean up to the time of her presenting the funeral oblation ; for, notwithstanding 
the order of the words; the meaning of the text is, that having obtained the 
husbands share, the patni or widow should perform those ceremonies conducive 
to the spiritual benefit of her husband and herself, which can be accomplished by 
wealth and which a female is competent to perform. See The Vira Mitrodaya, 
cap. 8 pt. 1 s. 2, and the Sniriti Chandrika, Cap. 11 s. 1 vs. 18, 16, and 20. In 
this view the text would run thus, — “ The widow of a childless man having kept 
unsullied her husband’s bed, and persevered in religious observances, shall obtain 
his entire share, and present his funeral oblation/’ 

Mr. Justice Glover points to the words “ persevering in religious observances,” 
to .prove that the whole text applies to a period subsequent to the husbands 


: death, and as referring to a continually abiding condition, because he assumes 
that a wife cannot perform religious observances during her husband’s life, and 
therefore, those words must have relation to a period after her husband’s 
‘But the assumption does not appear to be correct, for in the Smriti 

S verse 17 the meaning of the, words ‘'persevering in 
s thus explained, “ practising religious ceremonies even 
m husband* with the husband’s permission,” etc., whence 
a verse 1 % that a patni to inherit her. husband’s estate 
: in verse 1% : a vipiijjpus woman is one that 
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lives -with her husband, associating with him in the performance of rites ordained 
anc * Smruti, and observing fastings and other religious ceremonies.” 

i.he second of the texts relied upon is that of Catyayana. 

. 7 1S important to see for what purpose the text was cited, and with that 

view to refer to the verses immediately preceding those in which the text is cited, 

. P 1 ~? eie ls j nothing more likely to mislead than to read a single paragraph from 
le Dayabhaga or Mitacsham alone without studying the whole chapter, and in 
some cases, even, without studying several chapters of the same treatise. 

. ca P* JT, s * l^the author of the Dayabhaga, verse 54, sums up his argument 

m support of the widow’s right to succeed to the entire property of her husband, 
for which purpose he had cited the text of Yrihat Menu. He says : — 

“ By the term ‘his share 5 is understood the entire share appertaining to her 
husband, not a part only 35 (the translator adds the words “ sufficient for her 
support ”). 

And then in verse 55 he concludes : — 

" Therefore the interpretation of the law is right as set forth by us, 33 viz., 
that “ the widow’s right must be affirmed to extend to the whole estate of her 
husband 33 (v. 6). 

He then proceeds, in verse 56, to deal with the mode of enjoyment, and to 
show that notwithstanding a widow takes the entire estate, she is not entitled to 
make a gift, sale, or mortgage of it, to the exclusion of her husband’s heirs. He 
says : — 

“ But the wife must only enjoy her husband’s estate after his demise ; she is 
not entitled to make a gift, mortgage, or sale of it. 33 

And then, in support of that proposition, he refers to the second text cited, 
and proceeds : — 

<£ Thus Catyayana says : — ' Let the childless widow, preserving unsullied the 
bed of her lord, and abiding with her venerable protector, enjoy with moderation 
the property until her death. After her death let the heirs take it. 5 ” 

Mr. Justice Mitter in his judgment remarks, at p. 41,* that the author of the 
Dayabhaga cited that text, not for the purpose for which he cited that of Vrihat 
Menu, viz., that of establishing a widow's right to succeed to the entire estate of 
her deceased husband, but for that of defining the nature and extent of the 
interest which devolves upon her by virtue of that right. 

In his remarks made on referring the case, however, he reasons upon it as an 
isolated text, and says (Report, p. 16) t 

“ This passage shows clearly, not only that the widow’s right is a mere right 
of enjoyment, the word 4 enjoyment’ being, understood in the sense explained 
above, 'but that the exercise of that right is absolutely dependent on her £ pre- 
serving unsullied the bed of her lord.’ The participial form of the word c pre- 
serving, 3 ie., continually preserving, which is also the form used in the original 
(palayanta),* proves conclusively that the injunction is one in the nature of a 
permanently abiding condition, which a widow is bound at all times, and under 
all circumstances, to satisfy; and the right of enjoyment conferred upon her being 
expressly declared to be subject to stuck a condition , every violation of it must 
necessarily involve a forfeiture of right.” 

Mr. Justice Glover also, at page 57,$ expresses a similar opinion, and he 
refers to the present participle “ preserving” as denoting continuance, and as 
referring to the time after the widow has taken the property originally, and, he 
adds besides, if the words ft keeping unsullied 53 refer only to past time, what is to 
be made of the other part, which he assumes to import a condition, living 
with her venerable protector.” “ She cannot,” he says, “ live with him until she 
is a widow, and while she lives with him she is to keep unsullied her husband’s 
bed.” It is by treating the words “living with her venerable protector” as con- 

* ' ; m v. b. m. t ^ t w m. 

; , 49 
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stitutino- a condition that he endeavors to add force to his argument that the 
words * keeping unsullied the bed of her lord " also express a condition. But that 
argument fails, inasmuch as it has been expressly held by the Privy Council, in 
the case of Cossinaut By sack v. Burrosoondery , Yyavastha Darpaoa 97, and 2 
Morley's Digest, 198, that the words “abiding with her venerable protector do 
not create a condition of forfeiture in case of her refusing to abide with him. 
Eeferring to that decision, Mr. Justice Mitter says e that it lends in an indirect 
way considerable support to his view, inasmuch as that particular case was decided 
expressly upon the ground that the widow had not changed her residence for 
unchaste purposes. Their Lordships, however, are of opinion that the words 
“abiding with her venerable protector" do not, under any circumstances, create a 
condition or a limitation of a widow's right to enjoy the property of her husband 
to the period during which she abides with her protector. They agree with the 
Chief Justice in the opinion which he expressed at p. 82, that neither the words 
“preserving unsullied the bed of her lord/ 5 nor the words' “and abiding with her 
venerable protector," import conditions involving a forfeiture of the widow's vested 
estate; hut even if the words were more open to such a construction than they 
appear to be, their Lordships are of opinion that what they have to consider is 
not so much what inference can be drawn from the words of Catyayana's text 
taken by itself, as what are the conclusions which the author of the Dayabhaga 
has himself drawn from them. It is to that treatise that we must look for the 
authoritative exposition of the law which governs Lower Bengal, whilst on the 
other hand nothing is more certain than that, in dealing with the same ancient 
texts, the Hindoo commentators have often drawn opposite conclusions. Now 
how has Jimuta Vahana dealt with this particular text ? It has been seen for 
what purpose he cited it ; hut how does he comment on it in the rest of the 
section in which it .occurs ? He comments on the words “ venerable protector" 
(v, 57) ; he defines who are intended to take after the demise of the widow under 
the term “the heirs" (vs. 88 and 59); glances at her duty to lead an abstinent, if 
not an ascetic, life, and to avoid “waste" (vs. CO and 61), and deals with her 
power of alienation, and the limitations upon it (vs. 62, 63, and 64). But ho 
nowhere says one w T orcl from which it can he inferred that, in Ms opinion, the 
text implied continued chastity as a condition for the duration of her estatp, or 
that a breach of chastity subsequent to the death of her husband would operate 
as a forfeiture of her right. It can scarcely be supposed that a commentator so 
acute and careful as Jimuta Vahana, if he had drawn from the text of Oatyayana 
the inference that a widow was to forfeit the estate if she .should become unchaste 
after her husband’s death, would not have stated that inference clearly by saying, 
in verse 57, “ let her enjoy her husband's estate during her life, or so long as she 
continues chaste," instead of using only the words “ during her life " and stating 
that “ when she dies" the daughters and others are to succeed. 

The right to receive maintenance is very different from a vested estate in 
property, and therefore what is said as to maintenance cannot be extended to the 
case of a widow's estate by succession. However, the texts cited in regard to 
maintenance show that when it was intended to point out that a right was liable 
to resumption or forfeiture clear and express words to that effect were used. 

/ • , J%uta Vahana in cap. 11 s. 1 verse 48 of the Dayabhaga refers to a text of 
i'Jfeada, in which he says, “ Let them allow a maintenance to his women for life, 

■ ed the bed of their lord. But if they behave .otherwise 

hat allowance." How different are those words from 
afyayana, 

i order to get .rid of the argument that a daughter 
dr unchaste after having succeeded to the estate of her 
estate, argues that the texts to which he xefert 1 are 
widow, and he refers fo;verse’3d &£j e^p. 11 
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of the Dayabhaga to show that the text of Cafcyayana is applicable to all women, 
(See Report, pp. 45 and 46, 48 and 49.)* 

R seems clear, however, that though an unchaste daughter is excluded from 
inheriting her father’s estate, or an unchaste mother that of her son/ it is not by 
virtue of either of the above-mentioned texts ofVrihat Menu or that of Catyayana. 
Those texts have reference to the bed of the deceased owner of the estate. The 
words, “ his funeral oblation/ 1 " and “ his share,” and “ the property,” have reference 
to the oblation, the share, and the property of the lord or husband mentioned in 
the preceding parts of the text, whose estate is to be inherited, and not to the 
husband or lord whose estate is not to be inherited, such as the husband or lord 
of a daughter or mother, as the case may be, of the deceased owner, who, in default 
of a widow, may he next in succession to inherit his estate. 

Yerse 31 s. 2 c. 11 only extends to other women the rule applicable to a 
wife, that a gift, sale, or mortgage of the estate is not to be made, and that after * 
her death the heirs of the deceased owner are to take, and not that part of the 
rule which is included in the words “ keeping unsullied the bed of her lord.” This 
is made clear by s. 30, in which it is said : — 

“ Since it has been shown by a text cited (s. 1 verse 56) that on the decease 
of the widow in whom the succession had vested, the legal heirs of the former 
owner who would regularly inherit his property if there were no widow in whom 
the succession vested, namely, tbe daughter's and the rest, succeed to the wealth; 
therefore, the same rule ( concerning the succession of the former possessor's next 
heirs) is inferred a fortiori in the case of the daughter and grandson (meaning a 
daughter’s son), whose pretensions are inferior to the wife’s,” 

Then comes s. 31, which is in the words following : — 

“The word ‘wife’ in the text above quoted (s. 1 v. 56) is employed with a 
general import, and it implies that the rule,” (meaning the rule referred to in 
cap. 11 s. 2 and par. 30,) “must be understood as applicable generally to the case 
of a woman’s succession by inheritance.” 

Their Lordships have dwelt at some length upon the two texts that have 
been considered, since it is upon them that the arguments of the dissentient 
Judges are mainly founded. For the reasons above stated, they are of opinion 
th^t these texts, neither expressly nor by necessary implication, affirm the doctrine 
that the estate of a widow, once vested, is liable to forfeiture by reason of un- 
chastity subsequent to the death of her husband. 

The judgments of the High Court have so exhaustively reviewed the later 
authorities upon this question that their Lordships do not think it necessary to 
go through the same task. It is sufficient to say that in their opinion those 
authorities, though in some degree conflicting, greatly preponderate in favor of 
the conclusion of the majority of the Judges of the High Court. 

In their Lordships’ view it has not been established that the estate of a 
widow forms an exception to what appears to be the general rule of Hindoo law, 
that an estate once vested by succession or inheritance is not divested by any act 
which, before succession or incapacity, would have formed a ground for exclusion 
of inheritance. 

The general rule is stated in the Vira-Mitrodaya, a book of authority in 
Southern India (see 12 Moore’s Ind. Appeals, 466), f and Mr. Colebrooke’s preface 
to the Dayabhaga), and which may also, like the Mitaeshara, be referred to in 
Bengal in cases where the Dayabhaga is silent. It is there said, in par. 3. of the 
chapter on Exclusion from Inheritance (cap. 8), “Amongst them, however, an out- 
cast (patita) and addicted to vice (upa pataki) are excluded if they do, not perforin 
penance; and then in par. 4” the exclusion again of these takes place if their 
disqualification occur previously to partition (or succession), but not if ^subsequently 
to partition (or succession), for there is no authority for the resumption of a, Hotted 
V * 19 W.E. 339, t *9 W. L C* 31 ? 2 Sutk. Y*C. 
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. • . i ii .1 ii, 0 masculine sender in the word “ outcast, etc., 

shares, In par. 5 said that th a | f] tha t thelaw of exclusion based 

is not intended to b P ^he daughters, female heirs, as well, 

upon defects excludes the wile o ^ out the great m ischief, uncertainty and 

Mr. Justice Jackson ha _ V affimance 0 f the doctrine that a widows 
confusion that mig ° bjxditv* particularly in the present constitution ot Hindoo 

estate of Jo many of the precepts relating to Hindoo widows. 

The 6 following ^^g^^law^a^wC^C succeeds to the estate of her 
According to the Hindoo law suceee ds by inheritance or survivor- 

husband in d ®f a ^f t f e al |S^L Case, 9 Moore’s Ind. Appeals, 604*) does not 
ship (as to which se tt .ftZ ivoverty. The whole estate is for the time vested 
take a mere life estate m h P P X , ; n some respects for only a qualified 
in her absolutely for some purposes f one and has been compared to that of a 
interest. Her estate is an anomalov mX emmet To say that she holds an estate 
tenant in tail. It would P® r l ia P s , V f ber husband. But whatever her estate 
of inheritance to herself and the hei impossible to say who are the 

i it it df % Chirrs t Sr taW (If 601). The 

persons who will Jeeatitle t q{ fte hnshm & un til the termination of the 

succession does not °P SI1 . fci of that es t a te the property descends to 

widow’s estate. Upon the tern ° ^ Kusban d if he had lived up to and 

those who wouid have b ® e ^ h , Moore > g Ind Appeals, 400.t) , 

died at the moment ot her dea - t committing an aet of unchastity, the 

If the widow s estate ceases up the heirs of her husband 

period of succession will be acicelera^ ^ ^band dies leaving no male issue, and 
must accrue at that period. > PP ' , . chaste wife, a brother, a nephew, 

no daughter, mother, or fabher, nephews, sons of deceased brothers, 

the son of the surviving brother ’ T; h fSvivinv bother is her protector. (See 
The wife succeeds to the estate and th ^ ^ ^ ^ acc0 rdin g to the 

Dayabliaga, cap. 11 s. l v <0 scde p e - ? . t 0 Ms deceased brother, and 

Bengal school, will take the w , £ 'brothers'’ sons are totally excluded 

the nephews will take no interest ttoem for brothers ^ u g 6 ^ l 

by the existence « f . a . Mother (Dayabhaga, eap. 1 ’ the widow may 

and 2). The .surviving. brother may be ad ^^ v [ v e ^ If her esAte 
be young. The probabili y m y benefit which he would derive front 

were to cease by reason o her un + in’ direct conflict with his moral duty ot 
her fall would give him an intercst m dnect conn bas a right to sell or 

shielding her from temptation Bat . further, the w^ ^ to se ll or 

mortgage her own mtere&t ^in the » 11 i v . 62.) If her estate 

mortgage the whole interest m 1 . ( ^seAr mortgagee might he deprived of 
ceases hy an act of unchastity, the p , , , should prove that the widow s 

SL 6 ^ °“ ity committed by her prior 

' .V fte “ e P h TXrcoMd prove that the widow’s estate had ceased, by reason of an 
' > surviving brother could prove rna* fM fat w and that .consequently 

■ , ' <&«* pihastity committed m the lifotmo »l gs »wer th , 

nephews. Thus 

remained ohaste, would L 

^Kferwifie havevsneoe^d^d 
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In the ease of Sremathi Matangini Debi v. Srimati Jagkali Debi, 5 Beng, 
Law Reports, 490,* the following remark was made by the then Chief Justice. 
He said : — 

ff In the case of Katama Natchier v. The Rajah of SMmgunga (9 Moore I. A. 
539) t it was held that a decree in a suit brought by a Hindoo widow binds the 
heirs who claim in succession to her ; but that can only be in a suit brought by 
her so long as she holds a widow’s estate. It would cause infinite confusion if a 
decree in a suit brought by a widow could be avoided, if it could be shown that 
she had committed an act of unchastity before she commenced the suit. But if 
the rule contended for is correct, and the estate which a widow takes by inheri- 
tance is merely an estate so long as she continues chaste, all the acts which a 
Hindoo widow could do in reference to the estate might be avoided by raking up 
some act of unchastity against her. Inconvenience would not be a ground for 
deciding a case like the present, if the law were clear upon the subject ; but it is , 
an argument which may be fairly adduced when the authorities in favor of the 
opposite view are merely the expressions of opinion by Hindoo law officers, or by 
European or modern text writers, however eminent, or even decisions of a Court 
of Justice, when they are in conflict with the decisions of other Courts of equal 
weight.” 

Upon the whole, then, their Lordships, §fter careful consideration of this 
question, and of the authorities bearing upon it, have come to the conclusion that 
the decision of the majority of the Judges was the correct one, and it is important 
to remark that the High Court at Bombay, in the case of Privali v. BhiJcn, 4 
Bombay High Court Reports, p. 25, and the High Court in the North-Western 
Provinces, in the case of Bhagwanli v. Ruor Man Tinari, 2 Ind. Law Reports, 145, 
have given judgments to the same effect as that of the Full Bench at Calcutta in 
the present case. 

The widow has never been degraded or deprived of caste. If she had been, 
the case might have been different, subject to the question as to the construction of 
Act XXI of 1850; for upon degradation from caste before that Act, a Hindoo, 
whether male or female, was considered as dead by the Hindoo law, so much so 
that libations were directed to be offered to his manes as though he were naturally 
dead. See Strange’s Hindoo Law, 160 and 261, Menu, cap. 11 s. 183. His degra- 
dation caused an extinction of all his property, whether acquired by inheritance, 
succession, or in any other manner. (Dayabhaga, cap. 1, paras. 31, 32, and 33.) 
The opinion of Mr. Colebrooke in the Trichinopoly Case is founded on the distinc- 
tion between mere unchastity and degradation. 

It is unnecessary to determine what would have been the effect of Act XXI 
of 1850, if she had been degraded or deprived of her caste in consequence of her 
unchastity. 

Their Lordships, for the above reasons, will humbly advise Her Majesty to 
affirm the judgment of the High Court. 


The 13th April 1880. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Zur-i-peshgee Mortgage — Collusive Mokurruree Lease — Mesne Profits — 

Sale in Execution. 

On Appeal from the High Court at Calcutta. 

* 14 W. E. O. J. 81. f 2 W. E. P. 0. 31 ; 1 Bath. P,-C. E. 520. 
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Gunesh Lai Tewaree 
versus 

S ham Narain and others. 

v . ar1 tlip of Eamnuggur executed a zur-i-peshgce mortgage of certain village s 

In December 1861, the BajaD i oi nam sb predecessor setup a mokurruree lease of one of 

in favor of appellant s Fedecessors. The ^ ” he £ ajall prtor to the mortgage. The appellant’s 
the villages, alleged to collusive, and to recover that village with mesne profit^ and 

predecessors sued to set t 8 ® 1 '*® * . 1SG0 before execution of tins decree was taken out, the Bajah 

obtained appellant’s predecessors, in execution of whack he attached 

and sold their interest in the zm--i-peshgee ^ mesne profits of the property up to the date of 

the P-»* t0 th ° P” ch ° Ser ° f tlieZm - i - peSllge0 ^ 

^ i a rWi^ion of a Divisional Bench of the High Court 
of0 K«th August 1876, affirming a decree of Mr. Da Costa, the 

Subordinate Judge at Sarun. 

Mr, Doyne for Appellant. 

Mr. C. W. Arathoon for Respondents. 

Sir Montague Smith delivered as follows the judgment of the Judicial 
„ -L wbiob the facts of the case are fully stated : — 

Committee, in licat i on by Gunesh Lai Tewaree, the appellant, as the 

This was C PP , rn»„,„,. OA ari ,i ITmIaa PArsliK.f] Tewaree. who had 



If.: 


obtained a Koorkoorha, awarded by 

•t TteTuSeltisSted the 2nd June 1860, and was the result of an action 
hrons-ht bv the Tewarees against the predecessors of the respon- 
which had b t b eS e: p er hlad Sen, who was the Rajah of Ram- 

^ eDts " pxeeuted on the 23rd December 1851, a zur-i-peshgee mortgage to the 
nuggur, execute h , including mouzah Koorkoorha, for a sum of 

^ eW Ao e A%° f Shortly after the’ mortgage, one Binda Lall, the predecessor of the 
Rs. 4J, • y hurruree lease of mouzah Koorkoorha, which, as he 

respondents ^ted to him by the Rajah prior to the zur-i-peshgee mort- 

affirmed, had hee^^ t d ^ ^ { ewarees J to set a gid e that mokurruree on the 

g a S e * , , colorable and put forward by Binda Lall in collusion ^Jith 

wound that it ^ zur -i-peshgce, so far as related to mouzah Koorkoorha. 

the Raja gpd j une P i860, the execution of which is in question, states 

The judgment 7, ,, recovery of “the entire 16 annas of mouzah Koor- 

that the claim wa f ^ ^ zur / hgee lease on t be basis of a zur-i-peshgee 
koorha, the prop 18gl „ <f he decree was that the plaintiffs do recover 

lease, da , * . ^ annas of the mouzah, and that the mokurruree pottah 

possession ref the entire ffXis award with reference to mesne profits: “That' 

* e "tanntof me ne profits from 1262 Fusli to the date of recovery of possession, 
ft + bfnWstonthe principal amount of each year from the following year up to 
l 1 ? 1 frluLion beawaided to the plaintiffs from the defendant Bmda Lall. 

' - Tbt °was thedecree of the Principal Sudder Ameen. There was an appeal from it 
■ t TTlwb Court and ultimately an appeal from the High Court to this country, 

• colcorrSy with another litigation which was 

Itiated hy P the Rajah to set aside the zur-i-peshgee lease altogether on the 
tSithad been improperly obtained ; and m this litigation also there 
1 ies ’Of appeals, ending in an appeal heard before this Committee In 
' the Raiah failed in his suit, and the Tewarees succeeded m theirs, 
r-the' ffecree of the 2nd June I860, on which the present execution 
f ‘ lind^d ' 1 * i 

■ M ’ sr^tp fatty proceedings tai.cn to execute .this decree, the R^jah 

SI ’i ifl & » *3( fa'.' f V *4 ‘7 ) ) i - v V -4 '.'H'fj ! )i U ' 
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Detained a judgment for some debt against the Tewarees-, and in the suit in which 
he obtained that judgment he, by the usual proceedings, attached and sold their 
interest in the zur-i-peshgee lease. The purchaser under that sale was his own 
Ranee, and it is said that she purchased benamee for him. However that may 
be, no question now arises as to the validity of that purchase. It must be taken 
that the Ranee purchased what she professed to have purchased under that decree. 
The single question in the case is, whether the mesne profits awarded by the 
decree of the 2nd June I860; passed by that sale. 

We have nothing on this record but the certificate of sale. The preliminary 
proceedings do not appear. The certificate of sale is at page 36, and is as follows : 

“ And a petition being put in for the sale of his estate, a sale notification was 
issued pursuant to an order of this Court, and the estate aforesaid publicly sold at 
auction on the 7th December 1874, ad. Whatever title, right, and concern the 
judgment debtor bad in the said estate have been purchased by Mussumat 
Maharani Bind Basini Debi, inhabitant and proprietor of Ramnuggor, Pergunnah * 
Majhwa, for Rs. 15,500, and she has deposited the entire consideration money. 
Therefore this certificate is granted to Maharani Bind Basini Debi, the auction 
purchaser of the estate aforesaid : and it is hereby proclaimed that whatever title, 
right, and concern the said judgment debtor had in the estate aforesaid have 
become extinct from the 7th December 1874, the date of sale, and vested in 
Maharani Bind Basini Debi, the auction purchaser. Hereafter this certificate will 
be considered as a valid deed in respect of transfer of the right, title, and interest 
of the judgment debtors.” Then there is this description of what is sold : “The 
right and title under the original deed of zur-i-peshgee lease, dated the 23rd 
December 1851, for Rs. 42,453 in respect of 15 moiizahs,” — naming them, and 
including Koorkoorha. It may he observed that the pm^chase money is only 
Rs. 15,500, and the zur-i-peshgee was given to secure a sum of Rs. 42,453. Upon 
the application made by the appellant for the execution of the decree of 1860, so 
far as it awarded mesne profits, the respondents, who represent the judgment 
debtor, Bindi Ball, set up this sale as an answer, contending that the right to the 
mesne profits had passed by virtue of it to the Ranee, the auction purchaser. But 
the decree which had been obtained by the Tewarees was not sold, and presum- 
ably was not attached ; what was sold is that which appears on the certificate, 
namely, the right and title under the deed of zur-i-pesligee, and the right of the 
judgment debtor is declared to have become extinct only from the 7th December, 
1874. This being all that was sold, their Lordships think that the right to the 
mesne profits under the decree was not the subject of sale. It was no more the 
subject of sale than any profits of the estate which the mortgagee had received 
prior to that sale would have been. The title to the mesne profits is derived from 
the decree. The defendants in that suit were wrongdoers, and the action was 
brought by the mortgagee against them as wrongdoers. The right to the mesne 
profits, therefore, depends wholly upon the decree ; and if the decide had been 
sold, the purchaser, as assignee of the decree, would, no doubt,, have been entitled 
to them. The High Court have based their judgment on the erroneous assumption 
that the rights under the decree were sold. Their Lordships think that is not the 
effect of the sale. The High Court refers to the judgment of the Subordinate 
Judge. The Judges say: “The Subordinate Judge has held that the decree 
cannot be executed, and that all the rights of the judgment creditor in that decree 
have been transferred to the purchaser of the zur-i-peshgee rights, including the 
right to execute the decree obtained originally by the appellant before us.^ Then 
their own judgment is : “We also think, with him, that the whole of the rights of 
the decree-holder (appellant before us) under the decree which he obtained have 
passed, with the zur-i-peshgee rights on which the decree was based, to the 
purchaser of those rights.” Their Lordships think that this is an erroneous view 
of the sale. If it had been meant to attach and sell the decree, that might have 
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teen done. What was done was to sell the existing rights of the judgment 
debtors under the zur-i-peshgee. 

For these reasons their Lordships think the judgments of both the Courts 
below are wrong. They will, therefore, humbly advise Her Majesty to reverse 
them, and to remit the ease with a declaration that the appellant is entitled to 
execute the decree of the 2nd June 1860 for the mesne profits up to the 7th 
December 1874, the date of the sale to the Maharani, with interest, and is also 
entitled to the costs of the proceedings in both 'the Courts in India. The 
appellant will also have the costs of this appeal. 


The 4th May 1880. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith 
and Sir Robert P. Collier. 

Sale in Execution — Prior Decree — Constructive Possession. 

9 

On Appeal from the High Court at Calcutta , 

No. 46 of 1876. 

Grish Chunder Chuckerbuity and Rajmoliun Roy 
versus 

Jibaneswari Debia. 


No. 47 of 1876. 

Grish Chunder Chuckerbutty and Rajmohun Roy 


versus 

Biseswari Debia. 


Where the purchasers at a sale in execution on the 16th July 1850 bought, amon* other things 
the right, title, and interest of the judgment debtors in a decree of the 11th November 1848- and it 
appeared that the judgment debtors had obtained from the Civil Court Ameen constructive possess*) n 
possession marked out by sticks and posts) of certain lands which, according to his view they 
were entitled to under the decree of the 11th November 1843 : Held that what was sold at the execu- 
tion sale was the unexecuted portion only of the decree of the 11th November 1843. "" 


This case was reduced during the argument to a point of law which becomes 
intelligible upon the statement of a few facts. 

Brojo^ Inshore and Ram Kishore were brothers, joint in estate, of whom Ram 
Kishore died some time before 1835, leaving two sons, Ram Kumar and Nobo 
Kumar. In the year 1835 an estate, consisting of an 8-anna share in a talook 
called Newaz All, and belonging to one Abdul Sumud, was bought in the name of 
Ram Kumar, but with the joint funds of the family. Brojo Kishore died in 1836, 


^jOhimder and the other Mohesh Chunderf Upon or some time after the death of 
ego Kishore, Ram Kumar set up an exclusive title to the purchased estate; and 
"^^esentatives of Brojo Kishore, who at that time were the adopted sons, in 
^J1839 : brought % suit against Ram Kumar and his brother Nobo Kumar 
.aying their title declared and obtaining possession of Brojo 
r of this, property, and obtained a decree awarding to them that 
* 1 1 th: Npvernber l843, .Both the plaintiffs in that suit afterwards 


** T'< r . v.Ji 
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Biseswari, the respondent in the other appeal. After their death, and in or about 
1848, the representatives of Ram Kishore obtained a decree against the two last- 
named wido ws, as the then representatives of Brojo Kishore, in respect of a money 
demand against Brojo Kishore. They proceeded to the execution of that decree. 
The usual notice and proclamation of sale were made, and on the 16th July 1850 
the appellants bought, in pursuance of the usual proclamation, among other things, 
the right, title, and interest of the judgment debtors in the decree of the 11th 
November 1843. The question in the cause is, what passed by the sale of that 
decree ? 

It is necessary to state that in the year 1837 the whole talook of Newaz Ali, 
which was subject to a number of disputed claims, was attached by an order of the 
Civil Court, and remained in the possession of an officer of the Collector until the 
year 1866. But notwithstanding this, the Court, upon the representatives of 
Brojo Kishore obtaining their decree in November 1843, attempted to give the 
decree holders, at all events, constructive possession of a certain number of the * 
mouzahs, part of their share of the purchased estate, and for that purpose deputed 
an Ameen to ascertain what belonged to them. The Ameen made a lengthened 
investigation, and, after hearing both parties and going over the ground, he marked 
out by sticks and posts certain lands which, according to his view, the decree 
holders were entitled to, and he gave them or professed to give them possession of 
those lands, and he also required the ryots to sign kubooleuts with respect to these 
lands. These proceedings came before the Court, and were approved by the 
Court. It is undoubted, therefore, that the Court intended to deliver possession 
as far as it could, and believed that it had the right to deliver possession effectual 
for the execution of the decree to the decree holders of a certain number of 
mouzahs. The question is whether the representatives of Ram Kishore, buying 
the decree on the 16th July 1850, bought with it those mouzahs with respect to 
which it had been executed in the manner described, or only so much of the 
property to which it relates with respect to which it remained unexecuted ? 

The attachment continued until 1866, when it was discharged. Thereupon 
Jibaneswari brought her suit for the purpose of obtaining possession of her share 
of those mouzahs of which, as she alleged, possession had been given in execution 
of the decree of the 11th November 1843. Biseswari also brought a suit for the 
j^irpose of obtaining her share of the same mouzahs. These suits involve the 
same question, and the same judgment applies to both of them. The defendants 
alleged their right to the whole of that which had been bought of Abdul Sumud. 
The First Court in India found in favor of the plaintiffs in the two suits with 
respect to the greater part of the property. That decision was affirmed by the 
High Court upon the grounds on which it was given, the main ground of both 
decisions being that, in point of fact, possession was delivered of the mouzahs in 
question before the sale of the 16th August 1850, as far as it could be delivered 
considering the Government attachment to which the whole talook was subject, 
and that the delivery of the possession, such as it was, was effectual to execute 
the decree. 

Their Lordships have felt some difficulty about this case ; but, bn the best 
consideration they are able to give it, they do not see their way to .reversing the 
decision of the High Court. It has been contended, with a good deal of force, 
that no actual possession could have been given while the whole talook was under 
attachment. At the same time, the Court appear to have undertaken to execute 
the decree, to give such possession as could be given, and to have adopted pro- 
ceedings which they deemed proper for that purpose, and possession has been 
given in the manner described of the mouzahs now in question. That being so, 
the question is, what was sold by the description of “ the right and interest of the 
judgment debtors in the decree ” ? Was it that of which possession had been 
given in the manner , described, or was it only of that portion of the decree which 
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remained to be executed ? Their Lordships, on the whole, think it must be taken 
that what was put up for sale, what was intended and what was understood to 
be sold, must have been the unexecuted portion only of the decree. Under these 
circumstances, although the case is not unattended with difficulty, their Lord- 
ships will humbly advise Her Majesty that the decision of the High Court be 
affirmed* Inasmuch as the respondents have not appeared by Counsel, there will 
be no costs of this appeal. 


The 11th May 1880. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 


Hindoo Law (Mitacshara) — Joint Family Property (Moveable and Immoveable) 
— Partition — Father — Jurisdiction (of Supreme Court) — Res Judicata — 
Act VIII of 1859 s. 2. — Limitation — Act XIV of 1859 s. 1 cl. 18, and s. 14 
-—Declaratory Decree — Estoppel — * Coparcener— Testamentary Disposition of 
Share — Consent of Co-sharers. 

On Appeal from the High Court at Bombay . 

Lakshman Dada Naik 
versus 

Ram chandra Dada Naik. 


In 1861 it was decided by the Supreme Court at Bombay that the respondent could not sue his 
father and brothers for a declaration of his rigUts in and an immediate partition of ancestral property, 
inasmuch as he had no light to compel his father in his lifetime to make a partition of moveable, though 
it may be ancestral, property, and that the Supreme Court had no jurisdiction to make a partition of 
the immoveable property, which was beyond the limits of its territorial jurisdiction. HELD that this 
decision did not amount to an adjudication between the brothers as to their rights in the joint ancestral 
property on their father’s death, so as to bar the present suit for that partition under s. 2 Act VIII of 
1869. 

Without deciding whether, in applying limitation under cl. 13 s. 1 Act XIV of 1859, in the ea£b 
of a joint family governed by the Mitacshara law, the person on whose death the property which is 
alleged to he joint has descended must be taken to be the father, or grandfather, or some ancestor 
farther back, their Lordships were not prepared to affirm that the father might not be held to be that 
person in this case where the claim was twofold, viz., to establish plaintiff’s right as a coparcener not 
only as to his original share in the joint estate, but also as to the moiety of the father’s interest to 
which he became entitled on the father’s death by right of survivorship, and to have a partition on that 
basis. 


Held that limitation could not apply to the suit for the partition of immoveable property, because 
not only had plaintiff all along been in the enjoyment of part of that property, but he could, under s. 14, 
exclude from computation the time occupied in the prosecution of the suit of 1861, nor had there been 
a total exclusion from the joint family estate as a whole ; whilst as regards the moveable property the 
appellant (defendant) was estopped by the proceedings of 1861 from setting up limitation as a bar to 
the respondent’s claim. 

' ■ i According to the Hindoo law as received at Bombay, a coparcener cannot, without the consent of 
Ms: co*sharers, dispose of his undivided share by will. 


1 Th)s was an appeal from a judgment, of the High Court of Bombay of the 
1876, affirming a decree of the Subordinate Judge at Belgaum in the 





Mr. Leiihj Q.C., and Mr. Boyne for Appellant. 
Mr. Gowk, Q.U, and Mr. Mayne for Respondent 


-brothers, and the suit was brought by the respondent for a 
..and/ to -set aside a will whereby his father, Dada 

■ U : *’ l ! * j ’ • 1 4 ' ^ ' ’ ■ • 1 ’• v J 
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Maliadev Naik, who was possessed of considerable wealth, had absolutely disposed 
of the whole of the undivided ancestral estate in favor of the appellant, his 
second son, thereby disinheriting his elder son, the respondent. The Courts 
below decided that the will was illegal, and decreed to the respondent one half of 
the family property ; and the question at issue was whether that view of the law 
was correct or not, and whether under the Mitacshara law a Hindoo who has two 
sons undivided from him can bequeath the whole or almost the whole of the 
family moveables to one son to the exclusion of the other. 

Sir James Colvile delivered judgment as follows: — 

The appellant in this case is the second, and the respondent the eldest, son 
of one Dada Mahadev Naik, who died on the 13th July 1872. Dada Mahadev 
Naik was a son of Mahadev Narayan Naik, who died in 1847, leaving another 
and eldest son called Hurba, and seven grandsons, four of whom were sons of pre- 
deceased sans, and three, namely, the respondent, the appellant, and a younger 
son, Kesbav, were the Ions of Dada Naik. All these persons after the death of 
Narayan Naik constituted a joint and undivided Hindoo family, of which Dada 
Naik, his eldest brother Hurba being dumb and therefore incapacitated, became 
the manager. By virtue, however, of subsequent partitions and other family 
arrangements the other members of the larger family became separate from Dada 
Naik and his three sons, who, in the year 1857, were the only members of the 
joint and undivided family with which their* Lordships have to deal. 

The family property consisted of a family house at Shahapoor, in the Southern 
Maratha country, and of an ancestral business which was carried on partly there, 
and partly in a kotee at .Bombay, which appears to have been managed by 
gomashtas. About the year 1858 great dissensions arose between the respondent 
and his father, the former claiming a right to take a larger share of the manage- 
ment of the business than his father was disposed to allow him. It is unnecessary 
to enter into the particulars of these disputes, but the result of them was that in 
1858 the father and his two younger sons left the family house, the respondent 
remaining there; and afterwards they, in the year 1864, built for themselves with 
the family funds another house at Belgaum. . 

Between the two last dates, and in March 1861, the respondent instituted a 
suit in the late Supreme Court of Bombay against his father and brothers, praying 
for a declaration of his rights in, and an immediate partition of, the ancestral 
property. The father demurred to the bill, and on the 13th August 1861 his 
demurrer was allowed. The effect of those proceedings their Lordships will 


afterwards consider. 

In 1868 Keshav Naik, the youngest son, formally separated himself from the 
joint family, taking Rs. 45,000 odd as his share in the joint estate, or the balance 
of it. The deed of release executed by him on the 16th November of that year is 
at p. 260 of the Record, and it may be observed that it treats the old family house 
at Shahapoor as still part of the joint family estate. . , , 

The father afterwards made a will dated the 30th Octobei 1871, whereby, 
after giving his account of what had taken place in the family , he treated his 
eldest son, the respondent, as having received already more than his share of the 
estate, gave him only the house at Shahapoor and Rs. 500, and gave all the rest 
of the property to his second son, the appellant. Ho died, as has been before 

stated, in July 1872. .... . , •* . , 

Intbe following October tbe respondent brought this suit against his brother, 
the appellant. By it he claims to he entitled to one half of the joint business and 
estate as it stood at the death of his father. Various defences were set up by the 
appellant, and the issues as finally settled were the ^Rowing' : ^ ' 

“ 1. Whether the suit is barred by s. 2 Act \ III of 1859 —that is, whether 
the decision of the Supreme Court on the demurrer amounted to vesyudicata 2 
Whether the suit is barred by cl. 18 s. 1 Act XIV of 1859 —that is, whether it 
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was barred by limitation under that Statute. fC 3. Whether the property in suit 
is the deceased Dada Naik’s ancestral or self-acquired property. 4. If the former, 
whether plaintiff has taken or received so much out of it as could be considered 
more than what he was entitled to for his share ? 5. If the latter, whether the 

deceased Dada Naik made the original of exhibit No. 16, and to what sum is the 
plaintiff entitled under it ? 6. Whether .the property left by the deceased Dada 

Naik is correctly estimated ? 7. Whether the plaintiff is restricted in getting his 
share on any other ground, as alleged by defendant ? ” 

It was admitted at the Bar that the findings of the Courts as to the 3rd, 4th, 
5th, 6th, and 7th of these issues cannot now be questioned. It must, therefore, he 
taken that the property in question was ancestral; that the respondent, the 
plaintiff, has not received his full share of it ; that the factum of the will has been 
established ; and that there is nothing but the will and the two pleas in bar, the 
first and second issues, to defeat the plaintiff’s claim. Again as to the will, it is 
"now conceded that under the Mitacshara law, as received in Bombay, by which 
this family is governed, a father cannot by will make an unequal distribution of 
ancestral property, whether moveable or immoveable, between his sons. It has, 
however, been contended that inasmuch as under the Mitacshara law a father and 
his sons are during his life joint co-parceners in family estate, and that it has now 
been decided by the Courts in the South and West of India that one co-parcener 
may, by act of inter vivos, make an alienation of his share which is binding on the 
others, it follows that he may dispose of his share by will. The result of this 
contention, which will be afterwards considered, is, if it is well founded, to reduce 
the property to be divided between the brothers to two-thirds of the joint pro- 
perty as it stood at the death of the father. The pleas in bar go, of course, to the 
■whole claim. 

Now, as to the first of these pleas, their Lordships have already intimated 
that it cannot be supported. It appears to them that all that was decided by the 
Supreme Court of Bombay in 1861 was that the respondent could obtain no relief 
on his then hill, inasmuch as he had no right to compel his father in his lifetime 
to make a partition of moveable, though it might be ancestral, property ; and that 
the Supreme Court had no power to make a partition of the immoveable property 
which was beyond the limits of its territorial jurisdiction. There is nothing, in 
their Lordships’ opinion, which amounts to an adjudication between the brother® 
as to their rights in the joint ancestral estate on their father’s death. 

The plea of limitation is founded on the 13th clause of s. 1 of Act XIY of 
1859, which is as follows : — 

£< To suits to enforce the right to share in any property, moveable or immove- 
able, on the ground that it is joint family property, and to suits for the recovery 
of maintenance, where the right to receive such maintenance is a charge on the 
inheritance of any estate, the period of twelve years from the death of the persons 
from whom the property alleged to be joint is said to have descended, or on whose 
estate the maintenance is alleged to be a charge, or from the date of the last pay- 
. ment to the plaintiff, or any person through whom he claims, by the person in 
possession or management of such property or estate on account of such alleged 
i share, or on account of such maintenance, as the case may be.” 


t. , In considering the application of this enactment to the present suit, we may 
leave out all that relates to suits " for recovery of maintenance,” and treat it as 

■ enforce the right to share in any property, moveable or 
ound that it is joint family property.” The Section gives 
h the twelve years may be calculated ; one is “ the death of 
t the property alleged to be joint is said to hate descended,” 
(date of the last payment to the plaintiff, or any person 
^^on.'-iii the possession or management of such 
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It is contended that in this case, which is governed by the Miiacshara law? 
the person on whose death the property which is alleged to he joint has descended 
must be taken to be, not the father, in which case, of course, there would be no , 
ground at all for the application of the Statute of Limitation, but the grandfather, 
on whose death the father and his sons all became co-parceners in the property. 

It is possible, indeed, that on this construction it might be necessary to go back 
one or more generations beyond the grandfather in order to ascertain from whom 
the property descended, but for the present purpose it may be assumed that the 
property descended from the grandfather as the first acquirer of it. 

Their Lordships agree with many of the observations made by Mr. Justice 
Holloway and Mr. Justice Collett in the case reported in the 3rd Madras High 
Court Reports, p. 99, as to the difficulty of applying this part of the clause in 
question to a joint family consisting of a father and sons governed by the 
Mitacshara law, though such difficulty would not exist in the case of a like family, 
governed by the law of Lower Bengal. They are not prepared, however, to affirm 
that in this particular case the father may not be held to be “ the person from 
whom the property alleged to be joint is said to have descended’ 7 within the 
meaning of the Act. The claim is twofold. It is to establish the right of the 
plaintiff* as a co-parcener not only as to his original share in the joint estate, but 
also as to the moiety of the father’s interest, to which he became entitled on the 
father’s death by right of survivorship, and to have a partition on that basis. So 
far as the father’s interest is concerned, the succession opened only on the father’s 
death. Nor is it altogether clear upon the authorities how far the principle of 
inheritance as well as that of survivorship applies to such a succession by sons to 
tbeir father. It may be observed, too, that this construction would receive some 
support from the arguments addressed to their Lordships upon the effect to be given 
to the will which proceeded upon the father’s right of dispositions over his undi- 
vided share. Their Lordships, however, do not think it necessary to decide, and 
do not decide, the question of limitation upon this construction of the clause in 
question. 

Again, their Lordships think there is considerable force in the argument 
which the learned Counsel for the respondent have founded on the possession by 
the respondent since 1858 of the family house at Shahapore, How do the facts on 
tfeis part of the case stand ? The respondent was, unquestionably, a member of 
the joint family, with the full rights of a co-parcener, up to 1858. . There is no 
suggestion of a formal partition between him on the one side and Ms father and 
brother on the other. He has ever since 1858 been in possession of the house at 
Shahapore, which has, nevertheless, been treated on the occasion of the family 
arrangement which resulted in the separation of the youngest son, and to which 
the appellant was a party, and also by the father when he made his will, as con- 
tinuing to be joint family property. The contention of the appellant and of his 
father seems to be embodied in the 4th issue in the suit, viz., that the respondent 
had taken and received so much out of the joint family property as would be con- 
sidered more than what he was entitled to as his share, and po must be taken to 
have lost his rights as a co-parcener, as he would have done upon a formal par- 
tition* This issue has, lipwever, been found by both Coqrts in favor of the 
respondent, who must, therefore, be taken to be entitled to his full rights as a co- 
parcener, except so far as he may be barred from asserting them by the Statute ot 
Limitation. Now, so far as the immoveable property of the family is concerned, 
there seems to be no ground for the application of the Statute. Not only has the 
respondent all along been in the enjoyment of part of that property, m#., the house 
at Shahapore, but under the 1 4th Section of the Act, he is entitled to exclude from 
the computation of the period of limitation the time occupied in the^prosecution 
of the gait of 1861, inasmuch as the decision of the Court, quoad the immoveable 
property, proceeded on the ground of want of jurisdiction ove^ it. There is, there- 
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fore, bo bar in this case to a suit for the partition of the immoveable property of 
the family. Nor has there been a total exclusion from the joint family estate, as 
a whole, if that, as suggested by Mr. Justice Holloway in the case above referred 
to, is necessary to lay the ground for the application of the Statute at all. 

It is argued, however, on the part of the appellant that the claim is substan- 
tially a claim to share in the ancestral business and other moveable property, and 
, that the right to do so has been barred by reason* of the respondent having 
received no payment thereout since 1858. Their Lordships will assume that the 
claim as< to the moveable may thus be treated as distinct from that as to the 
immoveable property of the family, and that no payment out of the former has 
been established. They are, nevertheless, of opinion that the appellant is in this 
case estopped by the proceedings of the Supreme Court of Bombay from setting 
up the Statute as a bar to the respondent’s claim. They treat the order of the 
'30th August 1861, whether founded on a correct or an erroneous view of the 
law, as an adjudication, binding on the parties to that suit, that the respondent 
was not entitled to sue in his father’s lifetime for a partition of the moveable 
property, and consequently could not assert his rights in that property until his 
father’s death. It would be in the highest degree unjust to allow the appellant, 
who has had for years the benefit of that judgment, to insist that it did not sus- 
pend the running of the Statute of Limitations because it was erroneous in point 
of law, and the respondent ought to have appealed from it. There seems to their 
Lordships to be no warrant in law for such a contention. For the above reasons 
they are of opinion that the plea of limitation cannot be maintained. 

The only remaining question of which their Lordships have to dispose has 
been raised for the first time at the hearing of this appeal, and they have not the 
advantage of having the judgment of either Indian Court upon it. It has been 
ingeniously argued that partial effect ought to be given to /the will by treating it 
as a disposition of the one-third undivided share in the property to which the 
father was entitled in his lifetime. The argument is founded upon the compara- 
tively modem decisions of the Courts of Madras and Bombay which have been 
recognized by this Committee as establishing that one of several co-parceners, has, 
to some extent, a power of disposing of his undivided share without the consent of 
his co-sharers. m 

Those cases have established that such a share may he seized and sold in 
execution for the separate debt of the co-sharer, at least in the lifetime of the judg- 
ment debtor, and that it may be also made the subject of an alienation by a deed, 
executed for valuable consideration. The Madras High Court has gone further, 
and ruled that an alienation by gift or other voluntary conveyance inter vivos 
will also be valid against the' non-assentient co-parceners. And, assuming this 
latter proposition to be law, the learned Counsel for the appellant have insisted 
that it follows as a necessary consequence that such a share may be disposed of by 
will, because the authorities which engrafted the testamentary power upon the 
Hindoo law have treated a devise as a gift to take effect on the testator’s death. 


some of them affirming the broad proposition that what a man can give by act 
ifpier vivos he may give by will. ’ 

,* 5- i- ' To this argument there are two answers. Their Lordships have to apply to 
•tiife^aSe the law as it is received at Bombay. The decisions of the High Court of 
notably those reported in the 10 B. H. C. R., p. 131, and the 11 B. H. 

1 ! have ruled that a co-parcener cannot without the consent of his co- 

, ' ^give' or' devise. Ms share ; that the alienation of it must he for value; 

; the whole argument in favor of the' testamentary power over 
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tinction between a gift and a devise are, that the eo-parcener’s power of alienation 
is founded on his right to a partition ; that that right dies with him ; and that, 
the title of his co-sharers by survivorship vested in them at the moment of his 
death, there remains nothing upon which the will can operate. This principle 
was invoked in the case of Suraj Bunsi Koer v. Sheopershad Singh , L. R. 6 I. A., 
p. 88,* and was fully recognized by their Lordships, although they decided the 
particular case, which was : t>ne of an execution against a mortgaged share, on the 
ground that the proceedings had then gone so far in the lifetime of the mortgagee 
as to give, notwithstanding his death, a good title against his co-sharers to the 
execution purchasers. It follows from what has been said that the weight of 
positive authority at Madras as well as at Bombay, is against the proposition of the 
learned Counsel for the appellant. 

Their Lordships are not disposed to extend the doctrine of the alienability by 
a co-parcener of his undivided share without the consent of his co-sharers beyond 
the decided cases. In the case of Suraj Bunsi Koer above referred to they 
observed : “ There can be little doubt that all such alienations, whether voluntary 
or compulsory, are inconsistent with the strict theory of a joint and undivided 
family (governed by the Mitacshara law) ; and the law as established in Madras 
and Bombay has been one of gradual growth, founded upon the equity which a 
purchaser for value has to be allowed to stand in his vendor’s shoes, and to work 
out his rights by means of a partition.” The question, therefore, is not so much 
whether an admitted principle of Hindoo law shall be carried out to its apparently 
logical consequences, as what are the limits of an exceptional doctrine established 
by modern jurisprudence. Their Lordships do not think it necessary to decide 
between the conflicting authorities of the Bombay and the Madras High Courts in 
respect of alienations by gift, because they are of opinion that the principles upon 
which the Madras Court has decided against the power of alienation by will are 
sound, and sufficient to support that decision. The appellant has, therefore, failed 
also upon the question which he has raised as to the effect of the will. 

Their Lordships will humbly advise Her Majesty to affirm the decree of the 
High Court, and to dismiss this appeal. The costs of the appeal must follow its 
result. 

Their Lordships wish to throw out for the consideration of the parties how 
Sesirable it is for both of them to come, either in one or other of the ways indi- 
cated by the High Court or in some other manner, to an amicable settlement of 
their differences “upon the basis of this decree. It is obvious that if they persist 
in fighting out the case to its bitter end, by taking the accounts directed by 
the High Court hostilely, they are likely seriously to impair, if not destroy, the 
ancestral business which is the chief subject of dispute. 


The 12th May 1880. 

Present : 

Sir Jam.es W. Col vile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Res Judicata — Act VIII of 1859 s. 2— Description — Variation 
(between Plaint and Schedule ). 

On Appeal from ike High Court at Calcutta . * 

* $Q$'ante p, 131. * 
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Baboo Het Narain Singh 
versus 

Baboo Ram Pershad Singh and another, 

A decree in a former suit was held to be no bar under s. 2 Act VIII of 1859 to the present suit for 
possession of mouzah M.B., merely because in the schedule to the plaint in the former suit mouzah B, 
which was the subject of that suit, was described as “ mouzah B, nsli with dakhili, that is, mouzah B 
and mouzah whereas in the body of the plaint it was describe# simply as mouzah B ; the descrip- 

tion in the body of the plaint, and not that in the schedule, being that upon which the Court was called 
upon to adjudicate. 

Mr, Cowell for Appellant. 

Mr. JDoyne and Mr. C. W. Amthoon for Respondents. 


Sir Barnes Peacock delivered the following judgment, in which the facts of 
rthe case are sufficiently stated 

This is a suit brought by the plaintiffs for an adjudication of their right to 
and possession of eight annas out of the entire sixteen annas of mouzah Mokund- 
pore Bhatta. The only question is whether the suit is barred by s. 2 Act VIII 
of 1859 ; and that depends upon the construction of a decree which was given in 
suit No. 857 of 1865. In that suit Chuttersal Singh, the father of the appellant 
and the son of Pertab Narain Singh, was the plaintiff. His claim was founded 
upon a mortgage which Nagbansi Kowar, the widow of Gunga Pershad Singh, had 
executed in favor of Pertab Narain Singh of a portion of the property, including 
eight annas of mouzah Bhatta, which had descended to her as the widow and 
heiress of her husband. The suit was brought against the widow alone for the 
purpose of recovering possession of the mortgaged property after foreclosure of 
the mortgage, and to have a mutation of names. The present plaintiffs, who were 
the reversionary heirs of Gunga Pershad Singh, intervened in the suit, and a decree 
was given against them for the plaintiff. In a schedule to the plaint in that suit 
mouzah Bhatta is described as “ mouzah Bhatti, usli with dakhili, that is, mouzah 
Bhatti Kurun and mouzah Mokundpore Bhatta;” but in the body of the plaint it 
is described simply as mouzah Bhatta. There was another mouzah, called Iiakum- 
pore, which was also included in the mortgage ; it is described in the plaint in 
that suit as “mouzah Hakumpore, original with dependency.” There appears to 
be a very good reason why mouzah Bhatti was not described in the body of the 
plaint as usli and dakhili when mouzah Hakumpore was described as mouzah 
Hakumpore, original with dependency, because, upon referring to the mortgage, 
which is to be found at pages 17 and 18 of the Record, it will be found that the 


mortgage was of “ mouzah Bhatta,” not “ mouzah Bhatta, usli with dakhili,” and 
of " mouzah Hakumpore, original with dependency.” The plaint in the suit fol- 
lowed the description in the mortgage deed. 

It was very correctly, pointed out by the first Court that the property sought 
to be recoyered was distinctly enumerated in the body of the plaint, and that 
there was no mention in it that the claim had reference to the description in the 
schedule. The description in the body of the plaint, and not that in the schedule, 
was that upon which the Court was called upon to adjudicate ; and, in so adjudi- 
cating, the Court ordered, “ That a decree be passed 1 b favor of the plaintiff; that 
the shares of the disputed mouzahs do come into the possession of the plaintiff.” 
Ifeia found, as a fact in the present suit, that mouzah Bhatta Kurun and mouzah 
tt^ndpore were not usli and dakhili, hut that they were two separate and dis- 


two separate and distinct mou^ahs, the mortgage deed did 
and dakhili, .but conveyed only the eight annas share of ■ 
"fey both theHower Courts that the mortgage* 
,{|eqd mouzpj^ ftat the plaint did neffe includerthe two; 


A . . ' I 'I I 


I S i v % 1 1 B i * 
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de i C ^ ee no ^ ™ c ^ u( ^ e the t w ° > mid it is aot contended now by the 
lit w t nsel n' r t i e a PP ellant » which he could not well do after the finding of 
n7,!J n° Wer Court8 > that t]i e mortgage did include the two mouzahs. the 
question then comes simply to this, Was the decree given in favor of Chuttersal 
bmgh for mouzah Mokundpore Bhatta as well as for rnouzah Bhatta Kurun? It 
seems clear that the former suit was not intended to include, and did not include, 
anything which was not lnoluded in the mortgage, and that the decree in the 
ioimer suit did not affect Mokundpore Bhatta, which is the subject of the present 
smt and consequently that the former suit was no bar to the present. Their 
?f, T^P 8 ! xl ) the course of the argument, expressed their opinion, in concurrence 
with the judgment of the High Court, that the plaintiffs were not precluded by 
s. -U Act AAlli of 1861 from maintaining the present suit. 

, Under these circumstances, their Lordships will humbly advise Her Majesty 
a the decree of the High Court be affirmed. The appellants must pay the costs 
of this appeal. r J 


The 10th June 1880, 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Res judicata . 

On Appeal from the High Court at Calcutta. 

Belehambers, Executor of Tiery, 
versus 

Ashootosh Dhur. 

The Privy Council licld tliat the respondent was barred from bringing the present suit by the 
ae<®ion of their Lordships in the former suit. 

This was an appeal from a decree of a Divisional Bench of the High Court of 
Calcutta of the 25th April 1878, reversing that of the Subordinate Judge of the 
t twenty-four Pergunnahs. 

Mr. Leith , Q. C., and Mr. Doyne for Appellant. 

Mr. Graham , , Q.C., for Respondent. 

The subject-matter of tbe litigation was the disputed ownership of 8,050 beegahs 
of Soonderbund Lands, and the main question involved in deciding it was one of 
boundary which separated the property of the respondent from that in which the 
appellant Mr. Belehambers was interested as the executor of the late proprietor, 
Mr. Lewis Tiery, who was an official in the service of the Nawab Nazim of Bengal 
But besides the issues of fact, there arose a point whether or not the land in question 
was included in a previous decision of the Judicial Committee in 1878, and if so, 
whether the respondent’s claim to it was not therefore barred. The local tribunal 
decided against the respondent; but the High Court, consisting of Garth, C.J. } and 
M’Donnell, J*., reversed that judgment. Hence the present appeal 

Sir Robert Collier gave judgment as follows 

This suit involves a question whether a portion of land, consisting ,of 8,050 
beegahs, belongs to lot 104 or lot 100, which are conterminous lots of land in the 
Soonderhunds, the northern boundary of one being the southern boundary of the other. 



( 786 ) 


The plaintiff, Ashoofcosh Dhur, hereafter called Dhur, the owner of lot 100, . claimed 
the disputed land as part of that lot. The defendant, as the representative of a 
Mr. Tiery, who appears originally to have been a manager of the Nawab Nazim, 
claims the disputed land as a part of lot 104. The High Court, reversing the 
decision of the Lower Court, found in favor of the plaintiff, and from that decision 
an appeal has been preferred to Her Majesty in Council. 

The appellants contend that on two grounds, independently of the merits of the 
case, the action is not maintainable. The first is res judicata; the second is the 
Statute of Limitations. Their Lordships have only heard an argument upon the 
first point, but they have come to so clear a conclusion upon that that it becomes 
unnecessary to hear the rest of the case. The question of res judicata arises in this 
way : — Mr. Tiery, in 1852, acquired lot 104. Inasmuch as no question has ever 
been raised with regard to his title to it, it is enough to say that he became grantee 
of it under the Government at that time, and he appears from the beginning to have 
claimed the 8,050 beegahs as part of that lot, to have cultivated and built upon 
them, and to have improved them and rescued them from the jungle. In the year 
1851 the Nawab Nazim, claiming then to be the owner of lot 100, granted a ganti- 
dari lease of it to one Bharat Chunder Hoy. In 1853 one Nazir AH, about whom 
their Lordships have had very little information, but who appears to have been a 
kind of agent or manager of the N$wab, claiming, it does not appear how or why or 
by what title, the same lot 100, granted another gantidari lease of it to Nund Lall 
Ghose. Nund Lall Ghose, in the year 1859, instituted a suit against Mr. Tiery on 
the ground that Mr. Tiery, trespassing beyond his bounds, had appropriated the 
8,050 beegahs, which in fact were parcel of lot 100. That failed in the first Court, 
hut succeeded in the second; and Ghose, on the 14th August 18G2, obtained a 
judgment in his favor, which judgment was appealed against to Her Majesty in 
Council. But in the meantime Bharat Chunder, who had obtained the gantidari 


lease which lias been before spoken of, in 1851, of lot 100, brought an action against 
Ghose, Ghose’ s lessor, and Tiery — suing Tiery, not indeed as the owner of lot 104, 
but as a manager of the Nawab — for the purpose of obtaining possession of lot 100. 
Tiery disclaimed any interest in Jot 100, and was dismissed from the suit. Bharut 
Chunder succeeded in both Coarts, and obtained judgment for lot 100, with one or 
two other lots which are not material, on the 30 th August 1862 ; so that Ghose 
apparently derived no great advantage from his judgment which he had obtained a 
fortnight before, inasmuch as it was decided in that judgment of the 30th August 
that he had no title to lot 100. An appeal was preferred by Tiery to the Queen in'' 
Council from the decision before stated of the 14th August 1862. Great delays 
arose in the prosecution of that appeal from various causes. It is enough to say . 
that Tiery died; that he was succeeded by his widow, who married ; that she sub- 
sequently died, and finally the estate and interest of Tiery devolved upon 
Belchambers, who is the present appellant. But there probably was another cause 
for the delay ; namely, that Nund Lall Ghose, the respondent, had no interest in 
pressing on the appeal, because it had been held that he had no title to the lot to which 
it was alleged that the 8,050 beegahs appertained. During this time Bharut Chunder 
failed to pay his rent ; and upon a suit being brought against him and judgment 
: obtained, lot 100 was put up for sale, and was bought by the present respondent, 
i : Dhur. Bharat Chunder, and after him Dhur, made, it appears, various endeavors 
tu obtain possession of this disputed land in execution of the decree which had been 
l^t^ed.on the 30th August 1862 ; but, without going into these proceedings, it is 
; ,to say that the Courts appear to have refused to allow them to obtain 

■■ ; of the disputed land in execution of the, decree, on the ground that the 

' or • ho parcel was pending before the Privy Council in the appeal 

' ^insjt the decree obtained by Nund Lall Ghose. 

1 blmg Dhur ^^hed.to be admitted in that 
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the greater part of the facts which have been related, he averred that the interest of 
« • Rwf t n Sj eS ? 0nd rf tS m tte 1 1 aT i c!s - in dis P ui ® had ceased. Ho went on to say, 

If to nde f rn 0J T s ’ I - am now > the onl y person, as purchaser of tfte 
®. 0f Btarut Chunder Roy, interested in lot 100;” and that under the 
execution orders referred to he was precluded from enforcing his right during the 
pendency of the appeal m the Privy Council. Then followed this statement, “ That, 
owing to the respondents m the said appeal being quite uninterested in the lands in 
ispine in said appeal, they have not taken any active measure to bring it to a 
speedy hearing ; that the said 8,050 beegahs of land, the subject matter of the said 
rnvy Council appeal, are jungle lands of Soonderbunds, and are likely to relapse 
into jungle unless properly banded and taken care of. I am informed, and verily 
believe, that daring the pendency of the said Privy Council appeal the clearance 
and cultivation of the said land are very much neglected, and the greatest portion 
thereof has relapsed into jungles.” Then he said r— “ I am advised that unless I am 
allowed to appear in the said Privy Council appeal, and support the judgment of 
tbe High Court, my interest in the said land is likely to be materially affected by 
i* Jr 6 sa ^ a PP ea ^ 5 ” an d he applied to be beard to support the judgment 
of the rLigh Court in that case, on the ground that bis interest would be affected. 

His application was granted by this Board ; be was admitted as a respondent 
to the appeal ; and be afterwards filed a case in which be alleged as bis reasons 
'Because the said Lewis Tiery trespassed beyond bis boundary, and the land in 
dispute formed part of lot 100, and not of lot 104." This ease be filed jointly with 
one Grobmd Chunder, a representative of Grhose, although Ghose, as be contended, 
bad no interest in the land, and that joint case was argued for both respondents by 
the same Counsel, who contended that the disputed land formed part of lot 100, and 
not of lot 104. Their Lordships, upon hearing the case, came to the conclusion that 
the plaintiff had not proved 'that the land in dispute belonged to lot 100 ; and, in 
fact, their decision was,— for that is the effect of it,— that the land in dispute 
belonged to lot 104. Inasmuch, however, as there appeared some obscurity in the 
case as to the title to lot 100 ; as Gobind Chunder appeared, who claimed, or who 
originally claimed at all events, under Nazir All ; and as I)hur claimed by what he 
alleged to be a paramount title under the Nawah Nazim, their Lordships thought it 
well to explain that they did not adjudicate upon any question of title either between 
the Respondents, or between the Nawab Nazim, or Nazir Ali, or any other persons 
■Who might be interested in lot 100. It was enough that in that appeal it was taken 
as admitted that the respondents and the appellants respectively were in rightful 
possession of lots 100 and 104, and the sole question was to which the disputed land 
-appertained. It was * therefore that their Lordships observed, “ It is scarcely 
necessary to say that this judgment can only in this case affect the parties to it,”— 
that is, the parties to the judgment, of which undoubtedly Dbur was one , — ce and 
cannot give any other persons any rights, or impose upon them any liabilities." If, 
indeed, Dhur, in the present action, had claimed by some superior or paramount title 
the 8,050 beegahs, he might have been heard to set it up, but he claims simply and 
solely in this action the 8,050 beegahs on the ground that they were parcel of lot 
100, and not of lot 104. That is the very question on which he* invoked their Lord- 
ships’ decision. If the decision had been in his favor, undoubtedly lie would have 
availed himself of it, and, the decision being against him, he must be bound by it. * 

Their Lordships regret that an expression in their judgment which was intended 
to prevent misapprehension should have apparently led to it, and that the High 
Court should have interpreted the above passage as meaning that their Lordships 
did not intend to decide the only point which they did decide. The Chief Justice 
makes an observation, — that their Lordships did not impose costs upon Dhur. With 
regard to that, it is only necessary to say that it is manifest that a direction with 
regard to costs can have no effect whatever upon the judgment given in the issue 
. raised between the parties to the appeal. * - - . ’ ■ , 



( 788 ) 


For these reasons their Lordships will humbly advise Her Majesty that the 
judgment of the High Court be reversed, and that the suit be dismissed with costs 
in both the Courts below. The appellant will also have the costs of this appeal 


The 22nd June 1880. 


Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Jurisdiction — Dwelling — Act VIII of 1859 s. 5 — Construction' — Co-sharers — 
Manager's Commission upon Income — Private Expenses , etc., of Manager- 
Interest (up to Date of Decree) — Act XXIII of 1861 s. 10. 

On Appeal from the High Court at Allahabad . 

Sophia Orde and another 
versus 

Alexander Skinner. 


In a suit for accounts against tlie manager of a family estate consisting of landed property in 
several places at each of which a house was maintained at the expense of the estate, where not only no 
particular place for rendering the accounts had been fixed either by contract or practice, but the 
accounts had been rendered and examined at different times in different places : held that the defen- 
dant’s occasional residence, for periods of . time more or less considerable, at one of such places constituted 
a dwelling at that place within the meaning of s. 5 Act VIII of 1859. 

The testator having dealt with the income of his several estates as one fund, and given that income 
to Ms five sons in equal shares with a commission of 10 per cent, from the whole income to the one who 
was to be manager : held that this commission was to bo calculated, not upon the gross collections, 
but upon the net income of the whole of the estates, being the fund which, subject to that commission, 
was divisible amongst the co- sharers. 

Disallowance of sums laid out by the manager on his own account and of expenses incurred for his 
own private purposes, and charging him with rent of a house which was occupied by him as his own 
exclusive residence, but which the will directed should, if not sold, be let, approved by the Privy 
Council. " r -> 

The Court must exercise a judicial discretion in giving effect to s. 10 Act XXIII of 1801, so as not 
to grant an inordinate and unusual rate of interest. The rate of interest to be allowed on a principal 
debt up to date of decree ought to be that, if any, which has been fixed by contract, express or implied, 
between the parties. Accordingly, in this case, the rate of interest allowed among the sharers them- 
selves, which was the rate prevailing in the mofussil, -m., 12 per cent,, was approved of. 


This was an appeal from a decree of the High Court of the North-West 
Provinces of the 5th April 1877, reversing a decree of the Subordinate Judge of 
Meerut. 

Mr. Leith , Q.C., Mr. Doyne , and Mr. Ingram for Appellants. 

Mr. Cowie , Q.C. , and Mr. Graham , Q.C., for Respondent. 


The suit was instituted against the respondent, Mr. Alexander Skinner, by 
the appellants, Mrs. Orde and Mr. Janies Skinner, who are relatives of his, to 
obtain from him an account of his management from 1868 to 1874 of the joint 
...j^state of the Skinner family, to which all the parties belong, and to enforce pay- 
the latter of their one-fifth share of the rents and profits. The estate in 
• 'belonged to the late Colonel James Skinner, and consisted, besides much 

^ P valuable, indigo factories, and also a fortress, in which all his 

presents, were retained. The whole property was bequeathed to his 
consisted of five sons ; but he declared , .that none of them should 
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and " showing a faithful account current yearly to his brothers: 1 The Local Court 
at Meerut held that it had jurisdiction to try the suit ; and, on doing so, decided 
m favor of the appellants, to whom it awarded Rs. 92,250. Tbe High Court, 
consisting of Pearson and Turner, JJ t} decided that no ground of jurisdiction 
existed in the Meerut Court within s. 5 Act YIII of 1859, and without touching 
the merits, dismissed the suit. 

Their Lordships, having heard Counsel on both sides, but without calling on 
the appellants to reply, intimated that, as far as the jurisdiction of the local 
tribunal was concerned, the decree of the High Court would be reversed, and the 
appeal allowed. The question of accounts was then gone into. 

Sir James Colvile delivered judgment as follows : — 

This appeal is one of several which have come before this Board in suits 
concerning the estate of the well-known Colonel James Skinner, the construction 
of his will, and the somewhat peculiar relations of his descendants inter se> 
Colonel Skinner died in 1841, leaving five sons, besides other children. His 
public services had been rewarded by a large altamgha grant of land in the 
district of Bulandshahar, which lies within the local jurisdiction of the Judge of 
Meerut, in the North-Western Provinces ; and he had also considerable landed 
and other property at Delhi and other places which are now, for all civil purposes, 
annexed to the Punjab, and notably an estate called Haryana, in the district of 
Hissar, of which the chief or sudr station is Haaasi. Upon the lands constituting 
the altamgha he built a fort, and that estate seems to have thereafter acquired, if 
it did not before possess, the name of Bilaspur. At the time of his death he was 
resident at Hansi, where the corps of cavalry which he commanded was stationed. 

His will bears date the 10th May 1841. The material passages of it are 
the following ; — Ce 1 leave and bequeath the income of my altamgha, zemindary, 
and thika villages, gardens, and houses to my five sons herein named, Joseph, 
James, Hercules, Alexander, and Thomas Skinner, to share alike, none of them to 
have the powor or option (even if they all agree) to sell or divide any landed 
property of the altamgha or zemindary. One of my sons, whichever is most fit, or 
whoever I may name hereafter, is to manage the whole concern, for which trouble 
he is to get 10 per cent, from the whole income ; and he is bound to show a 
faithful account current yearly to his brothers. Should they like to live together 
they may live at Bilaspur, and build houses with mutual consent in the altamgha 
or femindary. . Should my personal property not pay off all my debts, they may 
sell my house at Delhi, and my garden at Trevillian Gunj, but should the personal 
property pay the debt, the house to be rented, and the rent, after paying for the 
yearly repairs, to be divided amongst my five sons.” 

* Then follows a clause providing for the event of any of the sons dying under 
age and without issue, and the next material clause is : <f I will and declare that 
it is my intention and meaning that, in the event of all or any of my afore- 
mentioned sons, Joseph, James, Hercules, Alexander, and Thomas Skinner, dying 
and leaving issue or children, the shares of the fathers shall devolve on the issue 
or children, to be by them divided in equal shares.” And in a subsequent part of 
the will is this clause : “ All my trophies and presents given by my commanders 
to be retained by the manager of the estate at Bilaspur, as remembrance of me to 
the survivors of the family.” 

The appellants, the plaintiffs in the suit, are children of James, one of the 
sons who are now deceased ; and whatever doubts may at one time have been 
raised as to their title, it has now been conclusively determined, by the decision 
of this Board in Barlow v. Orcle (13 Moore’s Indian Appeals, p. 227*) that they are 
entitled in equal moieties to the share and interest of their father under their 
grandfather’s will. The respondent, Alexander, is one of the surviving sons of 
the testator, and the present manager of the estate under the terms of .the* will. 

* 13 W. R. P. C. 43 ; 2 Sixth. P. 0. B. 324. 
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There can, therefore, be no doubt that in a suit instituted in the proper forum lie 
is accountable to the plaintiffs for their father's one-fifth share in the net income 
of the whole estate. 


The suit, which may be taken to be one to enforce this accountability, was 
instituted in the Court of the Subordinate Judge of Meerut on the 8th August 
1874 It claimed an account from February 1863 to 1874 the whole period of 
the defendant’s management. 

The defendant, by the written statement first filed by him, objected that 
the plaintiffs had not observed the provisions of ss. 12 and IS of Act VIII of 
1859, which relate to suits for land lying within different jurisdictions, and also 
that the suit was triable only by a Revenue Court, — objections now admitted to 
be futile ; and on the merits, not disputing his general^ liability to account, he 
insisted that the accounts had been settled up to the year 1280 Fusli (1872-3), 
and that the subsequent accounts were then lying for inspection by the sharers in 
the estate, in the manager’s office, which would remain at Bilaspur from the 2nd 
January to the 2nd February 1875. 

After the issues had been settled a further objection to the jurisdiction of the 
Court was taken,. In what precise form it was originally taken does not appear, 
except by the statement of the then Subordinate Judge in his proceeding, at 
p. 265 of the Record. That statement is as follows : “ Among those pleas there was 
one to the effect that, as the head r office of the estate was at Hissar, in the Punjab, 
the suit for the rendition of accounts could not be laid in the Meerut Civil Court. 
On the date fixed, the evidence offered by the parties on that point was received, 
and after a consideration of the evidence so tendered and received, my predecessor, 
Mr. Smith, came to the finding that, to quote his words, ‘the Hansi office is 
apparently a mere depot for the custody of the old accounts and papers relating 
to the estate. The managers appear to be peripatetics, carrying with them their 
office, and transacting the business of the estate from wherever they happen 
to be. A manager may choose to store his books wherever he pleases ; but the 
founder of the family specified Bilaspur as the family home, and where all insignia 
of the family are still kept, and consequently a suit for settlement of any account 
relating to the general estate must fall within the jurisdiction of the Meerut Court, 
under which Bilaspur is included/ The above decision was come to on the 20th 
April 1875, and after the determination of that and other preliminary points^the 
accounts of the estate were examined by a Commissioner appointed for the 
purpose, and when, after the lapse of several months, and at heavy costs to the 
plaintiffs, the examination of the accounts was nearly over, a petition was filed on 
the part of the defendant, tendering in evidence a copy of a vernacular proceeding 
dated 13th October 1860, and a perwannah in original from the Deputy Commis- 
sioner of Hissar, addressed to Khyali Ram, agent of the Skinner estate, stationed at 
Hansi, dated the 16th October 1860, and referring to a book in which copies of 
perwannahs addressed to Khyali Ram were kept, and which had been produced 
in a suit between the parties, or at least some of them, and contending that, as 
those documents would show that the head office was at Hansi, the suit for rendi- 
tion of accounts could not lie in the Civil Court of Meerut. 


The petition here referred to is at pages 3 and 4 of the Record, and the 
effect of the final judgment of the then Subordinate Judge upon it, on the 27th 
March 1876, was fc> affirm the decision of his predecessor, Mr. Smith, upon 
objection to the jurisdiction,., The suit accordingly proceeded before him, the 
taken. being, apparently, by force of the Statute of Limitations, limited 
(WP'?® 818 immediately preceding the institution of the suit; and on the 
the Subordinate Judge gave his judgment upon the merits, 
that on the face of the accounts rendered there was due to 
tte^payments made on Account to them, an admitted 
y aUc^sred; to .atu^&^^and 
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falsify the accounts, had succeeded in raising that "balance to the principal sum of 
its. 61,427 11 10, for which with the further sums allowed for interest and costs, 
amounting in all to Rs. 94,957 15 10, a decree was passed against the defendant. 
From this decree he appealed to the High Court of the North-West Provinces. 
The first of his grounds of appeal was that, with reference to s. 5 of Act VIII 
of 1859, the Lower Court was wrong in holding that it had jurisdiction to hear the 
cause. There were 11 other grounds of appeal, some of which it will fee necessary 
to notice hereafter ; but the* appeal was heard by the High Court upon the first 
alone, when, holding that the Lower Court had no jurisdiction to entertain the 
suit, it reversed the decree and dismissed the suit. 

The sole question argued in the first instance before their Lordships was that 
of jurisdiction ; they have already intimated that their opinion upon it is adverse 
to that of the High Court, and their reasons for that conclusion will now be 
stated. 

It is conceded on both sides that the question turns on the construction to be • 
put upon the 5th Section of Act VIII of 1859 ; and that it lay on the plaintiff to 
show that either the cause of action arose, or the defendant at the time of the 
commencement of the suit was dwelling, within the limits of the jurisdiction of 
the Meerut Court, within the meaning of that enactment. 

Their Lordships will first consider whether the defendant was subject to the 
jurisdiction of the Court by reason of his dwelling within its local limits. Some 
evidence was given on this point, and the conclusion of the High Court upon it is 
thus expressed : “ It is admitted that Alexander Skinner, at the time the suit was 
brought, was actually residing at Mussuri, in the district of Saharanpur. He has 
there a private house, in which he resides during the whole of the hot weather, 
and during the cold he travels through the estate, sometimes putting up at Hansi, 
sometimes at Delhi, and sometimes at Bilaspur, in one of the houses which have 
been maintained at the expense of the estate.” One of the witnesses, indeed, went 
so far as to affirm that the defendant’s sole permanent residence on the plains was 
at Hansi ; but the High Court has not acted on that evidence, which their Lord- 
ships think untrustworthy. It is not contended that the proper forum for the 
trial of this suit for account was at Saharunpur, by reason oi the defendant’s 
residence, at the time of its commencement, at the hill station of Mussuri. Such 
residence was obviously more or less of a temporary character, like that of a man 
in this country who lives in a house of his own at a watering-place during a 
portion of the year. And if the defendant can be said to have had; any permanent 
dwelling-place on the plains and within the ambit of the Skinner estate, he would 
not the less dwell there, according to the proper and legal construction of the 
word, because for health or pleasure he was passing the hot season on the hills 
when the plaint was filed. The question then is, did he not u dwell ” at Bilaspur 
within the meaning of the Section ? . ... . 

He was not a mere manager, though in this suit he is accountable in, that 
character. He was one of the five original sharers in the estate, and as such he 
was one of the proprietors of the fort and residence at Bilaspur. Their Lordships 
cannot doubt on the evidence that there was a place of residence there, and are of 
opinion that the clauses in the will -which have been cited show that the testator 
and founder of the family contemplated that it might be the. principal place oi 
residence of his family. He undoubtedly treated it as the place in which the honor- 
able memorials of himself and his services were to be permanently preserved. 
Again, their Lordships think it is sufficiently shown upon the evidence that an 
establishment of some kind was kept there, and that the defendant himself, though 
travelling for the most part during the cold weather about the estate, occasionally 
resided there, as he had an unquestionable right to do, for periods of time more or 
less considerable. In his own notice of the 13th October 18/4, he galled upon the 
other sharers to come and examine the accounts in the manager s office, which 
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“ would remain at Bilaspur from 2nd January to 2nd February.” A man, how- 
ever, may have more than one dwelling-place ; and it is unnecessary to consider 
whether the defendant may not have also such a dwelling-place at Hansi as 
would subject him to the jurisdiction of the Courts of the Punjab. It is sufficient 
to decide, as their Lordships do decide, that the defendant so dwelt as Bilaspur as 
to make himself subject to the jurisdiction of the Meerut Court in this suit. 

This being so, it is unnecessary to consider whether he is also subject to the 
jurisdiction of that Court by reason of the cause of action having arisen within 
the local limits of that jurisdiction, a question which upon this record presents 
some difficulty. 

Their Lordships, however, deem it right to say that they cannot agree with 
the High Court in its conclusion that the sharers had recognised a particular 
office for the general business, that office being the one at Hansi ; and that 
accordingly the cause of action must be taken to have arisen in the district of 
Hansi, and in the division of Delhi. They think that, on the contrary, no par- 
ticular place for rendering the accounts has been fixed either by contract or 
practice, and that the evidence, confirmed by the defendant’s own written state- 
ment, shows that they were rendered and examined at different times in different 
places, including Delhi and Bilaspur, Hansi being shown to be, as Mr. Smith 
found, only the repository of the older and settled accounts. 

It follows from their Lordships? decision on this question of jurisdiction, that 
the decree of the High Court -cannot stand. It seemed, however, to them that the 
defendant was entitled to have the other objections to the decree of the Lower 
Court which had been taken by his grounds of appeal, argued and determined ; 
and that it would be most convenient to have them, if possible, determined here. 
Counsel have accordingly been heard upon such of them as have not been aban- 
doned ; and their Lordships have now to decide whether, in respect of any of 
them, there is any sound reason for reversing or varying the decree of the Lower 
Court. 

These objections are comprised in the fifth, sixth, seventh, eighth, ninth, 
tenth, and eleventh of the grounds of appeal. 

The fifth, which is the first of those which have been argued, is perhaps the 
most important. It is, in terms, that the Lower Court is wrong in holding that 
the defendant is not entitled to charge commission upon the gross income of the 
estate. r 


The question between the parties was, whether the 10 per cent, commission 
to which the defendant was unquestionably entitled, was to be calculated upon 
the gross collections, or upon some larger collections, oi', as the Judge has found, 
and as the plaintiffs contend, upon the net income of the estate, being the fund 
which, subject to that commission, was divisible amongst the co-sharers. * 

# The judgment of the Subordinate Judge (which, their Lordships have no 
hesitation in saying, is an extremely careful and well-considered one) has decided 
that point in favor of the plaintiffs. He has considered the question with 
reference both to the construction of the will, and to the practice which has 
prevailed, with more or less variation, during the time of the present and the 
former managers. 

' : , Their Lordships think -that, if tfie question is clear one way or the other 
fke construction of the will, that construction should prevail, whatever 
illations there may have been in practice; and they are of opinion that the 
for which the plaintiffs contend is the true one. -The clause which has 
read ? deals with the income of the altamgha zemindary and the rest of 
ope . 4mA ,The testator gives that income to his fiye sons, there named, 
• ^ ^ P^vious, therefore, that the word. “ income,” as used in that 

divisible fpmd, f It was. a, fund jbo arise 'from the net returns 
: ^kich wre indigq faqtqries, ; whiph 




ffi&kl uy.il'H M.r: ti * h 



( 793 ) 

the nature of trading concerns. An increased profit on one estate might be met 
by a loss on another ; but the profits and losses were all to enter into one account, 
the balance of which was to constitute the divisible income or fund. 

Then, that portion of the clause which relates to the manager is as follows 
“ One of my sons, whichever is most fitted, or whoever I may name hereafter, is 
to manage the whole concern” — that is, the whole of the estates, whatever was to 
contribute to the divisible fund, — “ for which trouble he is to get 10 per cent, from 
the whole income, and he fe hound to show a faithful account current yearly to 
his brothers.” Their Lordships think there are no grounds for construing the 
word “income” in this passage in a sense different from that in which it is used • 
in the other; and that there is nothing to support the contention that the 
manager was entitled to charge commission upon each sum which came to his 
hands from each separate estate or source of income ; still less to charge it upon 
the nominal rents payable by the tenants or cultivators, irrespective of the costs 
of collection. They are of opinion that the only way to make the whole will * 
consistent is to hold that the commission was to be calculated upon the net fund 
divisible among the five sharers. Therefore, upon this item their Lordships agree 
entirely with the finding of the Subordinate Judge. 

The sixth ground of appeal related to the disallowance of certain sums, 
amounting in all to Rs. 2,414,753, being expenses incurred by the manager which 
the Judge held he was not entitled to charge "against the plaintiffs, as representa- 
tives of one of the co-sharers. The defence of the items impeached which was set 
up bjr the defendant was that the expenses in question, or the major part of them, 
consisted of the cost of the establishment kept up for the purposes of the estate, 
the user of which was incident to his office of manager. But the learned Judge 
has found upon the evidence that the defendant entirely failed to make out that 
defence as a matter of fact ; and that the greater part of those expenses would 
never have been incurred but for his choosing, for his own convenience and 
enjoyment, to reside during the greater portion of the year at the hill station of 
Mussuri. 

Their Lordships, therefore, think there is no ground for interfering with the 
learned Judge’s disallowance of these items. 

The seventh and eighth grounds of appeal relate to the house at Delhi. The 
first of them objects to the disallowance of a large sum of money as expenses 
improperly incurred, so far as the estate was concerned, dn repairing, altering, and 
furnishing that house. The house was the well-known house of the testator at 
Delhi. In his will he directs that, if it should be necessary for the purposes of 
paying his debts, the house should be sold ; but if it were not sold, it should be 
* let on account of the estate. Upon the evidence it would seem that up to the 
time of the Mutiny the house was neither sold nor let, but, by the common 
consent of the co-sharers, was kept up more or less for their common benefit as a 
mansion at Delhi. After the Mutiny, during which it had been looted and greatly 
injured, the estate received from the Government, by way of compensation in 
respect of it, a sum of Rs. 18,000. That sum they seem to have agreed, not to lay 
out upon the house, but to divide as part of the profits of the estate. The house, 
however, must have been put into some sort of tenantable repair, since it was let, 
first as a mess house, and afterwards as a hotel for several years. The defendant 
then saw fit to put an end to the lease of the keepers of the hotel, and to lay out 
a very considerable sum of money upon the house in repairs, alterations, and 
furnishing ; and from that time he appears to have occupied it, whenever he was 
at Delhi, more as his own residence than as anything common to the family 
at larore/ At all events, no authority whatever has been shown for the very 
considerable expenditure incurred upon it, as before mentioned. In these 
circumstances the Judge below has allowed all that was expended upon necessary 
repairs, and has disallowed the considerable sums spent in excess of that, treating 
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them as having been laid out by the defendant on his own account. He has also 
disallowed whatever expenses of the establishment are attributable to the private 
purposes of the defendant, as contrasted with the establishment which would 
necessarily be kept up in the house to protect and preserve it whilst unlet. In 
that allowance, and that disallowance, their Lordships think he was right 

But then the question is raised by the eighth ground of appeal whether lie is 
right in charging the defendant with an occupation rent of the house, as if it had 
been let to him. Their Lordships think that this is consistent with the will, 
which directs that the house, if not sold, should be let, as was done for a consider- 
able period, and with the justice of the case. 

There is nothing in the will which gives the manager the power of taking 
this house out of the general estate, in order to occupy it as his own exclusive 
residence. 

They are therefore not disposed to allow this objection. 

The" objections raised by the ninth and tenth grounds of appeal have not 
been pressed. 

The objection, however, to the amount decreed on account of interest, which 
is raised by the eleventh ground of appeal, lias been strongly pressed. That 
interest should be allowed, to some amount, their Lordships have no doubt. The 
suit is for an account of what is due to the plaintiffs in respect of their share. 
The defendant has to account for all his receipts on account of the estate, and has 
a right to set up by way of discharge whatever he can properly claim under that 
head. 

It appears that when the suit was instituted a very large sum was due from 
him to the plaintiffs, even upon his own mode of stating the accounts. After the 
suit was instituted he paid into Court a considerable sum, and reduced the admitted 
debt to Rs. 7,000 odd ; but if he has during all this time kept the plaintiff out of 
her share, he ought, upon every ground of justice and equity, to pay some interest 
upon it ; and if the admitted debt would carry interest, so the sum of Rs. 61,000, 
to which that debt has been swollen by the disallowance of items of discharge 
improperly claimed, ought also to carry interest. 

Their Lordships can make no distinction between the claim for commission 
and the other sums which have been disallowed. 

The defendant was bound to know how his commission was to be calculated. 

But then it is contended that the rate of interest allowed is excessive. 


What the Judge has done has been to give 1 2 per cent, interest up to the 
date of the suit, to give 12 per cent, interest on the principal amount from the 
date of the institution of the suit up to the date of the decree, and to direct that 
the decree, when compounded of the principal, interest, and costs, should carry 
interest only at 6 per cent. It lias been argued that the Court rate of interest 
is now 6 per cent., and that the interest decreed should have been calculated 


throughout at that rate. The only rule or enactment regulating the conduct of 
the Judge in respect of the allowance of interest to which their Lordships have 
been referred is the 10th Section of the, Act (XXIII) of 1861, which says : “When 
the suit is for a sum of money due to the plaintiff, the Court may, in the decree, 

^ order interest at such rate as the Court may think proper to be paid on the prim 
, .eipal sum, adjudged from the date of the suit to the date of the decree, in addition 

■ ged on such principal sum for any period prior to the date of 
t interest on the aggregate sum so adjudged, and on the costs 
date of the decree to the date of payment.” Of course, the 
i judicial discretion in giving effect to this Section, and would 
anting an inordinate or unusual rate of interest, 
t time, however, , 12 per cent, was notoriously the rate of 
the mofussil whatever interest was allowed by the Court, and 
(has been, . any ■. enactment which ■ ^bsolqfely 
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controls the discretion given by this Act of 1861 to the Judge. A practice, 
indeed, of giving upon the aggregate sum decreed for principal, interest, and costs, 
interest at only 6 per cent., does seem to have grown up ; but that may have 
been in order to prevent the parties from abstaining from enforcing their decree, 
and allowing their demand to roll on at 12 per cent. The rate of interest, 
however, to be allowed on the principal debt up to the date of the decree ought 
to be that, if any, which has been fixed by contract, express or implied, between 
the parties ; and it appears upon the accounts that the rate of interest allowed 
among the sharers themselves was that prevalent in the mofussil, viz., 12 per cent. 
Hence their Lordships are of opinion that the Judge, in calculating the interest as 
he has done, has done nothing which he was not entitled to do. , 

It seems, therefore, to their Lordships that, the objections argued having all 
failed, they must humbly advise Her Majesty to reverse the decree of the Higb 
Court, and to confirm the decree of the Subordinate Judge, with the costs ineuiied 
in the High Court ; and that the plaintiffs are also entitled to the costs ot this 
appeal 


The 24th June 1880. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

Hindoo Law of Inheritance — Widow of Paternal First Cousin— More Remote 

Collateral Male Line. 

On Appeal from the High Court at Bombay . 

Lulloobhoy Bappoobhoy and others 
versus 

Cassibai and others. 

m Held after an exhaustive review of the authorities and precedents hearing on the question, that, 

* ore vailing in Western India, the widow of a pre-deceased collateral 

* succeed in preference to a more remote 

collateral male relative of the propositus. 

This was an appeal from a judgment of the High Court of Bombay of the 
29th April 1876. 

Mr. Cow-ie, Q.C., and Mr. Graham , Q.C., for Appellants. 

Mr. Leith, Q.C., Mr. Scoble, Q.C., and Mr. Mayne for Respondents. 

The question involved in the suit was whether the appellants were the “ext 
heirs according to the Hindoo law of succession prevalent m Western India, of 

Hindoo inhabitant of IfcmbB . who drf m 
Tanuarv 1840 or whether one Mancooverbai, now deceased, and of whom t e 
iTondeSe now the representatives, was entitled, as the widow of a nearer 
he? to succeed to the estate. Bayley, before whom the case originally came, 
at first decided in favor of the right of the widow, but afterwards, upon review 
t kerned that judLent. A°Full Bench of the High Court, consis mg of 
Westropp OJ and Sargent and West, ■/ on appeal concurred m the learned 
Judge’s^ original finding; and from their decision the appellants now sought relief 

h ° m Mr JfoS^L^^Tdeiivered the judgment of the Judicial Committee as 
follows « 
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The question which arises in this appeal relates to the succession to the estate 
of Mouljee Nundlall, a Hindoo inhabitant of Bombay, which opened on the death 
of his widow Surusvuthebai. Mouljee died in 1840, leaving as his only child a 
daughter, who died childless in the lifetime of his widow. The widow died in 
1802 

~Ai the time of Mouljee’s death, his paternal first cousin, Gungadass Yissbhoo- 
cundass, was his nearest male relative. He died in^the lifetime of Mouljee s 
widow, leaving no son, but leaving a widow Maneooverbai, the original defendant 
in this* suit, and two daughters, who all survived Mouljee’s widow, Maneooverbai 
died during the progress of the suit, and the respondent Cassibai is her executrix. 

The first and second plaintiffs in the suit claim to be entitled to the estate of 
Mouljee, as being his nearest male heirs when the succession opened on the death 
of his widow. 

Their relationship is clearly stated in the following passage of the judgment 
of Chief Justice Westropp 

“It has not been denied that, according to the law, which under the Mifcac- 
shara and Mayukha prevails in this Presidency, Lullooblioy and Mulchund (the 
father of Cassidass, the second plaintiff) were gotraja sapindas of Mouljee; the 
common ancestor of them and of Mouljee was Motilall, who, counting Inclusively, 
was sixth in ascent from Mouljee, and the brothers Lulloobhoy and Mulchund 
were seventh in descent from Motilall. They are therefore on the extreme verge 
of sapinda relationship.” 

The other plaintiffs are purchasers from the first two plaintiffs. 

Several of the issues raised in the suit have been finally disposed of by the 
Courts in India, and the single question to be now decided is, whether by the 
Hindoo law of inheritance prevailing in Western India, Maneooverbai, the widow 
of Gungadass, who as paternal first cousin was related in the third degree to 
Mouljee, became by her marriage with Gungadass a gotraja sapinda of Mouljee, 
and as such entitled to succeed to his estate in preference to the first and second 
plaintiffs, who were related to him only in the remote degree above indicated. 

Mr. Justice Bavley, sitting as a Judge exercising the original jurisdiction of 
the High Court, on his first hearing of the cause, decided in favor of the right of 
the widow, following the decision of a Division Bench in the case of LaksJnnibai 
v. Jayram Eari (6 Bombay High Court Reports 152). Upon a remand of the,r 
case on other points, Mr. Justice Bayley, acting on his own opinion, came to an 
opposite conclusion upon the question of the widow’s right from that arrived at 
in the decision he had before followed, and gave a decree in favor of the plaintiffs. 
On appeal, this last decree was reversed by the unanimous judgment of a Full 
Bench of the Bombay High Court, and Mr. Justice Bayley’s original judgment 
was restored. 


It is fully acknowledged by the learned Judges, of the High Court that the 
law prevailing in Bengal and Southern India is opposed to the right claimed by 
the widow; but they arrived at the conclusion that a different interpretation of 
the law has been accepted in Western India, and the elaborate judgments of the 
Chief Justice (in which Mr. Justice Sargent concurred), and of Mr. Justice* West 
.are directed to elucidate the grounds on which the distinction rests. 

: , f ; The books whose authority is principally followed in Western India are 
•Ifebu, the, Mitacshara, and the Mayukha. These are stated by the Chief Justice, 
b%|^flO;doubk correctly, to be “the reigning authorities” in the Presidency of 
; The learned Judges have sought to support their decision in favor of 
passages found in these works. It is acknowledged that the rule 
they have given effect is but dimly enunciated in these 
t , J udges have considered that the interpretation which has been 

: India,- evidenced by decisions and, the,* opinions of 

determined the, law for that part of India* - ■ ; , . ; , , ? , ' 
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, 4* cited, which is supposed to affirm the right of women to 

inherit “ To the nearest sapinda, male or female, after him in the third degree, 
the inheritance next belongs ; then, on failure of sapindas and their issue, samano- 
daka or distant kinsmen shall be the heir.” (Cap. IX. pi. 187.) The words 
“ male or female” appear to have been imported into the text by Sir W. Jones 
and Mr. Colebrooke on the authority of a commentator, Kalluka Bfaatta. Even 
if it be assumed that tfyese words are rightly introduced, the text, though it 
sanctions the principle that women may inherit as sapindas, and so is consistent 
with the right of the widow to inherit as a sapinda of her husband's family, does 
not affirm that right. * 

According to the received doctrine of the Bengal and Madras schools, women 
are held to be incompetent to inherit, unless named and specified as heirs by special 
texts. This exclusion seems to be founded on a short text of Bandhayana which 
declares that “ women are devoid of the senses, and incompetent to inherit,” The 
same doctrine prevails in Benares; the author of the Viramitrodaya yields, though 
apparently with reluctance, to this text, (Chap. 8, part 7.) 

The principle of the general incapacity of women for inheritance, founded on 
the text just referred to, has not been adopted in Western India, where, for 
example, sisters are competent to inherit. That principle, therefore, does not 
stand in the way of the widow’s claim in the present case. She still, however, 
has to establish that she is a gotraja sapinda of her husband’s family, and as such 
entitled by the law prevailing in Bombay to inherit the estate of one of its 
members. 

It is not disputed that on her marriage the wife enters the gotra of her 
husband, and it can scarcely be doubted that in some sense she becomes a sapinda 
of his family. It is not necessary to cite authorities on this point. But a state- 
ment of the doctrine in a note by Mr. Borradaile to his reports may be referred 
to. He says, “ Because a woman on her marriage enters the gotra of her husband, 
so respondents, being sugotras of Pitambur, are sugotras of his wife also” 
(1 Borr. 70. n. 2). Whether the right to inherit follows as a consequence of this 
sapinda relationship is the question to be considered. 

The following passage from the Aehara Kanda of the Mitacshara was cited 
to show that sapinda relationship depends on having the particles of the body of 
• some ancestor in common, and not on the connection derived from the capacity of 
making funeral offerings. It was also cited for the declaration that husband and 
wife and brother’s wives are sapindas to each other : — 

“ (He should marry a girl) who is non-sapinda, Lc.* a sapinda (with himself). 
She is called his sapinda who has (particles of the body) (of some ancestor) in 
common (with him). Non-sapinda means not his sapinda. Such a one (he should 
marry). Sapinda relationship arises between two people through their being 
connected by particles of one body. Thus the son stands in sapinda relationship 
to his father, because of particles of his father’s body having entered (his). In 
like (manner stands the grandson in sapinda relationship) to his paternal grand- 
father and the rest, because, through his father, particles of his (grandfather’s) 
body have entered into (his own). Just so is (the son a sapinda relation) of his 
mother, because particles of his mother’s body have entered (into his). Likewise 
(the grandson stands in sapinda relationship) to his maternal grandfather, and the 
rest through his mother. So also (is the nephew) a sapinda relation of his maternal 
aunts and uncles and the rest, because particles of the same body (the paternal 
grandfather) have entered into (his and theirs) ; likewise (does he stands in sapinda 
relationship) with paternal uncles and aunts and the rest. So also the wile and 
the husband are sapinda relations to each other, because they together beget one 
body (the son). In like manner brother’s wives also are (sapinda relation to each 
other) because they produce one body (the son), with those (severally) who have 

* 8ic. 
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sprung from one body (ie., because they bring forth sons by their union with the 
offspring of one person, and thus their husband’s hither is the common bond which 
connects them). Therefore, one ought .to know that wherever the word sapinda 
is used, there exists (between the persons to whom it is applied) a connection 
with one body, either immediately or by descent/’ 

A translation of some passages in the Sanskara Mayukha to the same effect 
will be found in the judgment of Chief Justice Westropp, of which the following 
is an extract : — 

“ Therefore (to explain the different parts in the formation of the word 
Asapinda’ by dissolving the compound f Asapinda/) she is sapinda who has one 
and the same pinda (body) (ie.) Dehavayava (constituent atoms) net (not) sapinda 
is Asapinda, Thus, therefore, the father’s constituent atoms, viz., blood, fat, etc., 
directly enter into the body of the son, and (the constituent atoms) of the paternal 
grandfather (enter the son’s body) through the medium of the father. In the 
same manner witli reference to (the constituent atoms of) the paternal great 
grandfather, etc., also somehow the transmission of constituent atoms mediately 
exists. So with the mother, etc., also so the wife has sapindya from the husband, 
because they are the generators of one body. In some instances, sapindya exists 
by reason of being the holders of the same constituent atoms. Thus-, the wives of 
brothers are sapindas to each other for they hold the constituent particles of the 
same father-in-law through the media of their husbands. In this way somehow 
the sapindya in other cases also should be inferred/’ 

Vijnyanesvara and Nilakantha were, no doubt, treating in these passages of 
sapinda relationship in connection with marriage; but no further definition of 
sapindas is given in those parts of their respective books which treat of inherit- 
ance. The learned Judges below have inferred, in the absence of any indication 
to the contrary, that the above-mentioned definitions were intended by the authors 
of the Mitaeshara and the Mayukha to apply wherever in those books sapindaship 
was treated of, and consequently where it was treated of in relation to the right 
to inherit. 

In addition to the above-mentioned authorities, the Chief Justice (Record 103) 
refers to the Dattaka Mimansa, as strongly maintaining the doctrine that sapinda- 
ship depends upon community of corporal particles, and not upon the presentation 
of funeral offerings to the pitris. * 

It was contended by the learned Counsel for the respondents that, even if 
sapindaship for the purpose of inheritance had to be determined by the efficacy 
of funeral oblations, the widow would be entitled as a gotraja to succeed, because 
her offerings would benefit the manes of her husband’s grandfather Kissoredass, 
the common ancestor (in the third degree) of her husband and Mooljee. Their 
Lordships do not think it necessary to consider the authorities on which this 
contention was supported (though they may observe that a judgment of Mr. 
Justice Mitter affirming that a sister’s son is, under the Mitaeshara, as interpreted 
in Benares, entitled to succeed, throws great light on the subject, 2 Bengal L. R. 
F. B. R. 28);* since they are prepared to assent to the conclusion to which the 
Judges of the High Court, upon consideration of the authorities, arrived, that by 
the, law of the Mitaeshara, as interpreted and accepted in Western India, the 
, , preferential right to inherit in the classes of sapindas is to be determined by 
relationship or the community of corporal particles, and not alone by the 
of performing funeral rites. It may happen that, in some instances, 
Br person would be the preferential heir, whichever of these tests was 



^ already pointed out, the wife upon her marriage enters the gotra 
>txWA becomes constructively in, consanguinity or relationship 
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incongruous in her being allowed to inherit as a member of that family under a 
scheme of inheritance which did not adopt the principle of the general incapacity 
of women to inherit. But, though it may be consistent with this theory of sapinda 
relationship to admit the widow so to inherit, the existence of the right has still 
to be established. 

It is acknowledged that the widow of a collateral relative is nowhere specified 
and named as heir to members of her husband’s family ; she must therefore come 
into the succession, if at all, as one of the class of gotraja sapindas, and it is in 
this way that her claim has been put forward at the Bar. 

The author of the Mitacshara, after discussing in detail the series of heirs * 
first entitled to inherit down to brother’s sons, proceeds in cap. 2 s. 5 to treat of 
the succession of Gentiles. Extracts from this section are given in the judgment 
of the Chief Justice, the translation of Mr. Colebroobe being amended by substi- 
tuting for the English rendering of the names of the various classes of kindred, 
the Sanskrit names given in the original. * 

The first six slocas are thus rendered : — 

“‘1. If there be not brother’s sons, gofcrojas* share the estate. Gotrajas are 
the paternal grandmother and sapindasf and samonodaka/ $ 

“ 2. In the first place the paternal grandmother takes the inheritance. The 
paternal grandmother’s succession immediately after the mother was seemingly 
suggested by the text before § cited. And the* mother also being dead, the father’s 
mother shall take the heritage. || No place, however, is found for her in the 
compact series of heirs from the father to the nephew, and that text (* the father’s 
mother shall take the heritage 5 ) is intended only to indicate her general compe- 
tency for inheritance ; she must, therefore, of course succeed immediately after the 
nephew ; and thus there is no contradiction. 

“ S. On failure of the paternal grandmother, gotraja sapindas IT— namely, the 
paternal grandfather and the rest — inherit the estate. 

“ For binnagotra sapindas ** are indicated by the term bundhoo. ff 

“ 4. Here, on failure of the father’s descendants, the heirs are successively the 
paternal grandmother, the paternal grandfather, the uncles and their sons. 

“ 5. On failure of the paternal grandfather’s line, the paternal great grand- 
mother, the great grandfather, his sons and their issue inherit. In this manner 
:pust be understood the succession of samangotra sapindas. 

“ 6. If there be none such, the succession devolves on samanodakas §§, and 
they must be understood to reach the seven degrees beyond sapindas [|||, or else as 
far as the limit of knowledge and name extend. Accordingly Vhrat Menu says, 

* The relation of thg sapindas ceases with the seventh person, and that of samano- 
dakas IHf extends to the fourteenth degree; or, as some affirm, it reaches as far as 
the memory of birth and name extends. This is signified by gotra***,\” 

It cannot be said that these passages contain direct authority for the 
admission of a widow of a collateral relative to inherit as a sapinda to a member 

#, Trans, by Colebrooke, “ Gentiles.” 

+ Trans, by Colebrooke, u relation connected by funeral oblations of food” 

. i Trans, by Colebrooke, “ relations connected % libations of water.” 

§ Mitac. cb. ii. s, 1 pi. 7. 

* JJ Menu cb. ix. pi. 217. 

Trans, by Colebrooke, K kinsmen sprung from the same family with the deceased, and connected 
‘by funeral oblations.” . , _ _ , 

** Trans, by Colebrooke, “ kinsmen sprung from a different family, but connected by funeral 
. oblations,” 

* u w. Trans, by Colebrooke, “ Cognate.” . 

“ Trans, by Colebrooke, “ kindred belonging to the same general family and connected by funeral 

oblations.” « 

- .. §§ Trans, by Colebrooke, “kindred connected by libations of water.’ 

HJ Trans, by Colebrooke, “the kindred connected by funeral oblations,” 

1f^[ Trans, by Colebrooke, “those connected by a common libation of water.” 

• *** Trans, by Colebrooke, <c the relation of family name.” 
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of her husband's family ; but they were cited to show that women are entitled to 
inherit as sapindas, the paternal grandmother being named as the first sapinda 
for this purpose. There is a passage also to this effect in the Mayhuka, c. 4 

s. 8 pi. 18. .... 

That the mention of certain members of the family as gotraja sapindas is not 
exhaustive, and that others than those expressly mentioned may be included in 
the class, may he inferred from the following passage in pi. 3 of cL 2 s. 5 of the 
Mitacshara cited above “ On failure of the paternal grandmother, gotraja 
sapindas, namely, grandfather and the rest , inherit the estate." It would seem, 
"also, though the grandmother and great grandmother are alone expressly men- 
tioned, that the wives of the remoter ancestors in the direct ascending line up to 
the seventh degree would likewise succeed to their descendants as sapindas. 
Moreover, it has been decided by this Board that the enumeration of bundhoos 
contained In the Mitacshara is not exhaustive . — ( Gridhari Loll v. The Bengal 
* Government , 12 Moore I. A, 44S*). The reasons for so holding are applicable to the 
enumeration of sapindas, though, as Mr. Graham observed, the step from the wives ' 
of paternal ancestors to the wives of collaterals is a long one. 

Mr. Justice West, after discussing the Mitacshara and some of its commen- 
tators, came to the conclusion that “upon the whole it would appear more 
probable than not, upon the text of the Mitacshara and its recognized exponents, 
that it did intend widows to be included among the gotrajas.” Perhaps the most 
that can be said is, that the text of the Mitacshara is not inconsistent with the 
claim of the widow, and allows of an interpretation favorable to her right to 
inherit. The important point for consideration remains, namely, whether such an 
interpretation has been given to the Mitacshara by its expounders and the lawyers 
of the Bombay School, and has been so sanctioned by usage and decisions as to 
have acquired the force of law. 

The Mayuklia is also very fully discussed in the judgment of Mr. Justice 
West, and his consideration of it led him to the conclusion that, c< if the founda- 
tion of the rights of widows of gotrajas under the Mitacshara is slender, under 
the Mayukha it may be called almost shadowy." After this appreciation of the 
two leading authorities by a Judge who has much studied them, it is obvious that 
the right of the widow must be mainly rested on the ground of positive accept- 
ance and usage. 

Commentators on the Mitacshara are referred to in the judgments below who 
have interpreted its text in a sense highly favorable to women. Two of them, 
whose opinions are closely applicable to the point under discussion, are thus 
5 referred to by Mr. J ustice W est ; — 

“ Visvesvara, the author of the Subobhini, the chief commentary on the 
Mitacshara, says that £ gootraja ' may properly be taken to include both males and 
females ; and Balambhatta insisting on the same view, applies it to the deter- 
mination of the right of a predeceased son's widow, whom he places next after the 
paternal grandmother." 

The author of the Vaijayanti, a commentary on Vishnu, appears to have held 
that the son's widow would succeed in preference to the daughter. This opinion 


is referred to in the remarks of Mr. Colebrooke upon a case in the Appendix to 
, Strange's Hindoo law (2 Vol. 234). Mr. Colebrooke thinks that it is opposed to 
the, prevalent doctrine of the school of the Mitacshara, which is that the daughter 
.inherits in preference to the son’s widow. He does not appear to question the 
right of the widow to inherit as a sapinda, though no doubt it was unnecessary to 
do ,ai|:|4;;3iscussmg the question of preference. 

Lordships will now pass to the recorded answers of the Shastras, and 
the of the Courts, bearing on the question. 

Tke'-Uhiwm of the Shastras, which have been referred to at the Bar, will be 
■ " ' ' ' 81 * •:? S***- Q B.. IBfc ' ■ , : •' V-„ : 
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found in a Digest of the Hindoo Law of Inheritance by Messrs. West and Buhler 
compiled from the replies^ of the Shastras recorded in the Courts of the Bombay 
Presidency. Mr. West is the Judge of the High Court, whose judgment has 
been already adverted to. These replies are in many cases unsatisfactory and in- 
correct, but they are numerous, and the series taken as a whole undoubtedly 
recognizes and affirms the right of the widow to inherit as a gotraja sapinda to 
members of her husband’s family. It is not necessary to refer to these answers in 
detail. Many of them are cited and commented upon in the judgment of 
Mr. Justice West (Record, p. 115), and among these are answers which affirm that # 
a sister-in-law inherits in preference to distant cousins, and even to first cousins, # 
of the propositus. 

Some early decisions of the Sudder Adawlat reported by Borradaile are to 
tbe same effect. In the case of Dhoolubh Bhaee and others against Jeevee 
(a.d. 1818) it was held that Jeevee, the widow of the son of a brother of , 
Pitamber, the propositus, was entitled (on the death of Pitamber’ s widow) to 
succeed to his estate, and to hold it for her life in preference to a great grandson 
of another brother of Pitamber (1 Borr. 87). It is not, however, stated in the 
Report when Jeevee’s husband died. 

In another of the cases cited from Borradaile (. Muhaluhnee v. the Grandsons 
of Kripastrookul, 2 Borr. 510), the Sudder Court held that a predeceased son’s 
widow was entitled to succeed in preference to the sons of a daughter. This ease,, 
however, seems to have been decided upon a custom of the caste of Oudeech 
Brahmins. As a decision on the general law, apart from custom, it may not be 
capable of support, a sister’s son being specially provided for by the Mitacshara 
(cl 2 s. 3 pi 6). 

In a later case reported in Borradaile (1824), it was held that the widow of a 
predeceased son was entitled to inherit in preference to the brother of the pro- 
positus (J Roopchund Taluhchund v. Phoolchund Dhurmehund and another , 

2 Borr. 610). This seems to be a direct decision on the right of the widow to 
inherit, though, whether in the order of heirs, the preference was rightly accorded 
to her in this case may he questioned. 

In the case of Lukshmibai v. Jayram Eari and others , the High Court of 
Bombay (Justices Lloyd and Melville) gave a clear and unqualified judgment in 
£a$x>r of the right of the widow of a predeceased collateral relative to succeed in 
preference to a more remote collateral male relative of the propositus. The High 
Court expressly found that this order of succession was in accordance with the law 
of inheritance prevailing on the Bombay side of India. 

The High Court in the present case, after an exhaustive review of the 
authorities and precedents bearing on the question, have unanimously arrived at 
the same conclusion. Great weight is undoubtedly due to this decision, not only 
from the learning and research displayed in the judgments separately delivered by 
Chief Justice Westropp and Mr. Justice West, but also from the circumstance 
that both these learned Judges have had great and peculiar opportunities of 
becoming acquainted with the law of inheritance prevailing in Western India. 
The Chief Justice has passed a long judical career in the Courts of Bombay, and 
Mr. Justice West is one of the compilers of the Digest of the Law of Inheritance 
to which reference has already been made. Their Lordships do not find any satis- 
factory grounds which should induce them to dissent from the conclusion of the 
High Court that the doctrine which has actually prevailed in Bombay is in favor 
of the right of the widow ; nor any sufficient reason for holding that the doctrine 
which has so prevailed should not have the force of law . They will, therefore, 
humbly advise Her Majesty to affirm the judgment of the High Court*, with 
costs. 
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The 29th June 1830. 

Present; _ 

«- Id ° h 

On Appeal from the High Court at Calcutta. 

Juggarnath Bhramarbar Bov 
versus 

Ram Grobind Juggodeb. 

Held that it was not proved that the sevaa t?ea^tbw Puchif Sowll as a rule of inheritance 

if the question had been one of sucomsio^ to the r^ g; acoording to that compilation, an 

applicable to the raj and not to the ^kbince ™er relatives, HELD that it was not proved 
£t“ 7X ^ wS^&?<rf ottr relatives which would entitle an illegitimate son to 

SUCOe This was an appeal from a decree of the High Court of Calcutta of the 12th 
* September 1877, reversing a decision of the Subordinate Judge o u 


Mr. 


Cowie, Q.C., and Mr. Boyne for Appellant. 


made over hj deed to t&e appcuam ) remained for decision was whether 

servant of inferior caste, and the q - ' original tribunal, but not without 

He High i Cjnrt, m »P|»os*on ft* existence of . family 
some hesitation, had righ Y i aw un der which an illegitimate son of a 

in £ 

“» succor to ti gn« 

his mothe P r and step-mother, who are defendants m the PJ®®®®} . tiff the 

Hortain issues were fixed for trial: one was, whether the piamtitt was tne 
■fesitimate son of Doorga Persad Norendro. He claimed to be the legitimate son 
irfon the ground that his father was married to his mother ; but both the Lov er 
.have . found that no marriage took place, and that he was a son by a maid 
" to whom his father was pever married, and consequently that ^ewas not 
'e. The next issue was, of what caste was -the nunoi . The _ q 

that he was clearly of the Hgra caste. Then another issue was, 
“Catt^ll^^'teotohatii'.&e offices held, and privileges enjoyed, W his father m 
connec^^B^^¥f#f idols Sti Buldeb and Gojal Jeo?” Judge, 

: 1 U'C V.l^c i .d! ]■' ■ i ' > ; • ' A 
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having found that he was illegitimate says : — “ I am of opinion that he cannot ; 
because, under the Hindoo law, illegitimate children do not inherit except where the 
father has been a Sudra ; and that, Doorga Persad admittedly was not. The Puchis 
bowal ““that is, the answers which were given by certain Bajah to questions 
which had been put to them by the superintendent of the tributary mehals — “ I 
consider to be no authority in the matter ; for the temple, I remark, was no 
appurtenant to the rajgi of* Ckkedra, and, as such, the succession to any office 
connected therewith would not be governed by the special rules laid down in that 
compilation, but by the ordinary law of inheritance ; and that I find is altogether * 
against the claim.” How did the answers which were given to the superintendent 
ol tributary mehals prove that, according to the custom of the family, the minor 
was the successor of the father “to the guddi and rajgi, and his lawful heir to and 
owner of all his moveable and immoveable property, inclusive of that under claim ” ? 

It appears to their Lordships that the questions put by the superintendent of the 
tributary mehals were for the purpose of ascertaining who were to he recognised by 
the Grovernment as the successors to the different killas which are described in 
the questions, and not with reference to the right to all the other property belonging 
to the owners of them. Under the first column of the questions is the name of the 
killa ; then the name of the rajah ; and then the question. The learned Judge of the 
High^ Court, after referring to other questions, says: “A much more difficult 
question is as to the rule of inheritance applicable to this particular family. 5 ’ In 
this, passage he considers the question as a rule of inheritance, applicable to the 
family, not merely as applicable to the raj or killa. Then he proceeds : “ I under- 
stand it to be admitted that the plaintiff’s father’s ancestors had been titular Bajahs 
of Ohhedra, and there is undoubted evidence that in the absence of certain other 
male relatives the illegitimate son by a maid servant, and even of a concubine, may' 
claim the succession to what is called the raj. The compilation which goes by the 
name of the Puchis Sowal, and which has always been received as an authority on 
these matters, shows this.” There the learned Judge treats the. rule of inheritance 
as applicable to the raj, not to the family. But assuming that the compilation 
shows that an illegitimate son may succeed to the raj in the absence of other 
relatives, it is not found in this case that there was that absence of other relatives 
which would entitle an illegitimate son to succeed ; indeed, it was proved that a 
mMe relative of the father of the plaintiff had performed his sradh, thus raising a 
presumption that there was a relative who was entitled in preference to the plaintiff 
to perform it. Their Lordships think that, even if this had been a question of 
succession to the raj, the plaintiff has failed to give sufficient evidence to prove that 
* he was the heir. 

The First J udge, treating the compilation as evidence with reference only to 
the raj, says it is not proved that the sevas in question were appurtenant to. the raj. 
If they were not, then the rule of succession applicable to the raj would not 
necessarily apply to them, and the plaintiff would have further to establish that the 
rule was the rule of succession, not only to the raj, but to all the other property of 
the plaintiff’s father. 

Mr. Justice Markby having held that the compilation proved that an illegiti- 
mate soil may, in the absence of certain other relatives, succeed to. the raj, says 
with reference to the question whether it proved his right to succeed to the sevas : 
“The Subordinate Judge gets rid of this question by the observation that the 
temple is not appurtenant to the raj, and that therefore the succession to any office 
therein is not governed by the special rules of the Puchis Sowal, which relate only 
to the succession to rajahs. I do not think this view to be quite correct. It may 
beffhat the temple is not appurtenant to the raj, but the right to perforin the sevas 
is certainly claimed to be so.' That appears to be tjhe view taken by other-rajahs of 
the district enjoying similar privileges, and, as it appears to me, ordinarily the 
person entitled to succeed as rajah would be entitled to perform' these sevas, both 

* 
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rights being herediW in ^ 

7li:ZSt^ tZ^^l^ontUn on evidence of fac fi 
f Thfsevas and the raj in this case were acquired by the ancestors of the plaintiff 

at different times, and there ^ V^tokf in° lfiSTby SriniLsC^e 'Ser of 
appurtenant to the raj. J father - hut the sevas did not pass with it. 

amt ™ we not .«£*— t. 

rtLe X f 0T these reasons it appears to their Lordships that there is not sufficient 
evidence to prove that the plaintiff was the heir to the seyas ; and, consequently, 
fhft Tndcre of the First Court was right m dismissing his claim. 

Court. They only give the costs of this appeal 


The 1st July 1880. 

Present : ' 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and 

Sir Robert P. Collier. 

M. Law-Ver hat Gift (by HvMand ^^^o-Do^ary 
Evidence— Consideration— Dower— Change of Possession. 

On Appeal from the High Court at Allahabad. 

Mussamut Kamarunnissa Bibi 

versus r 

Mussamut Husaini Bibi. 

Held that the donor in ^iscas®, rdg^and^o ^ h^been^ompetent tf deaf Xh^ord^nary affairs 
life, appears to have recovered afterwards, and to h n co p of Mg p roperty to his wife ; that 

of life, and perfectly able to c ^F e ^ d ® ^ formal way, but that soon after an instrument was * 

not only was a verbal gift made by hun i though the dower agreed upon by Mm may have 

executed by Mm to carry the gift into effect that thougn tne ao % QWer ^ be tbe consideration 

been only nominal at the time of marriage, y clower should be agreed upon before 

; tot it is uot ^|-7X r wSd“ tatto sum “ although a farge one, was not 
marriage, but that it may do nxea ai ^ * ,, , +b nre cise amount of dower mentioned was 

excessive compared with to W* woulfbea "sufficient consideration for that 

" MS £ ^chai^ of S poSession in conformity with the terms of the gift, winch, even 
without consideration, would be sufficient to support the gift. 

This was an appeal from a decision of the High Court of the North-West 
Provinces of the 2nd March 1877, reversing a decree of the Subordinate Judge of 
Jounpore. 

Mr. Boyne for Appellant. 

- ", $ h Mr. Leith, Q. C., and Mr. C. W. Arathoon for Respondent. 

suit was instituted by the appellant as the meee of one Mehdi Ali, 
del&^ganffas his heiress under theMahomedan law of the 3heah or Ima^ea 
swfc^WliW^pr all his immoveable property from the respondent, who was the 
Sow if SfLLsed, and who claimed it in accordance with an oral gift made 
to her fcjjf years* befpre-hig death. The appellant questioned the . making 
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of the gift, and alleged that, if it was ever made, the donor was insane at the time. 
The Subordinate Judge held that Mehdi All had no knowledge of the pretended 
gift, and that the transfer of possession to the respondent had not been proved. 
The High Court, however, held that the deceased did make the gift ; that he was, 
without doubt, sane when he did so ; and that possession had been transferred to 
the donee. 

Their Lordships, without calling upon the Counsel for the respondent, pro- 
ceeded to pass judgment,* which was delivered as follows by Sir Montague 
Smith : — 

The suit, out of which this appeal arises was brought by Kamarunnissi Bibi„ 
one of the heirs and a niece of Mehdi Ali, who died on the 24th April 1878, to 
recover a landed estate described in the plaint as the half of certain talooks and 
mouzahs in the districts of Jounpore and Azimgurh, against the widow of Medhi 
Ali, who claims to hold the estate under a gift made to her by her husband in her 
lifetime. Mehdi Ali died childless. The state of the family, so far as it is» 
material, is this : The father of Mehdi Ali was Shere Ali, who died on the 20th 
December 1830, leaving two sons and a daughter, the sons being Ali Naqui and 
Mehdi Ali, and the daughter Amani BibL The appellant, Kamarunnissa, is the 
only daughter of Naqui. It appears that the daughter of Shere Ali, Amani Bibi, 
had three children, all daughters. Two of the daughters were living at the time 
of the commencement of the suit ; the othei was dead, leaving a son, Mohamed 
Hassan. The Court thought it right that those three persons should be made 
defendants in the suit, Kamarunnissa remaining the sole plaintiff. The addition 
of these defendants, however, did not change the main issue, which is whether 
Mehdi Ali made a gift of the estates in question, or of his share of those estates, to 
his wife. On the part of the plaintiff, the fact of the gift is denied. It was 
alleged to be made orally, and the plaintiff asserts that no such gift was ever 
made. But the plaintiff further contends that, if it were made, Mehdi Ali was in 
a state of mind in which he could not comprehend the full effect of the act he was 
doing, and that, in fact, he was imposed upon by his wife, and by her brother, 
Ghulam Abbas, who, it appears, had for some time managed the estate. 

Before going to the evidence relating to the gift itself, it may be convenient 
to refer to what appears upon the Record as to the state of Mehdi Ali’s mind. 
Undoubtedly it appears that at one time, if not a lunatic, he was treated by his 
^family as being one, and that be was confined in a lunatic asylum at Benares, his 
mother, Chand Bibi, being appointed guardian. That state of things continued 
during the lifetime of Ali Naqui, his brother, who managed the whole estate until 
his death. Upon the death of Ali Naqui it appears that the Government took 
charge of the property. It does not appear that there was any regular attach- 
ment, but it was taken into the charge of an officer of the Government. Mehdi 
Ali complained of his being kept out of possession of his share of the property. It 
may be as well here to state that Shere Ali had in his lifetime made a gift of his 
property to his two sons, Naqui and Mehdi, in equal shares. On finding the 
Government in charge, Mehdi Ali petitioned the Government, and prayed that he 
mio*ht be allowed to go and live upon his estate 3 and thereupon an investigation 
was made by Mr. Best, the Judge of the district. The following is his report of 
an interview he had with Mehdi Ali : — cc To-day Syud Mehdi Ali, and Jai Mangal 
Lai, his karindah, having appeared, caused their respective statements to be token 
down. It does not appear primd facie from the manner of Syud Medhi Ali’s con- 
versation that he is unable to do his work, though his intellect, owing to his 
retirement, may not be mature and keen, like the intellect of those who are 
continually engaged in transacting worldly business.” That being his finding, he 
* comes to this conclusion: “As it is necessary to enquire under what law the 
Revenue Court has thus interfered, it is ordered that a copy of this proceeding be 
$ent to the officiating Collector, with a request that he will inform me of this after 
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enquiring into the matter. After inspecting the house, he should make such 
arrangements for the residence of Mehdi Ali that he may not be subjected to any 
inconvenience.” It appears that he was permitted to take possession of his 
property and to reside in his own house. Mehdi Ali then applied for a mutation 
of names ; to which the present appellant objected, stating that he was of unsound 
mind ; hut the officiating Collector, and the Commissioner upon appeal to him, 
ordered the mutation as prayed. The present appellant then appealed to the 
Sudder Board of Revenue, who made this order : “ The Board observe that the 
report of the Commissioner received lately shows that each party is at liberty to 
jmanage that portion of the estate of Syud Ali in respect of which his name lias 
been entered in the proprietary column, Kamarunnissa has no right to manage 
the estate of Mehdi Ali, because under Act XXXV of 1858, no application has 
been filed to prove that he was not qualified to manage his estate.” The appellant, 
upon that, took no further step ; but Mahomed, the great-nephew of Mehdi, and 
grandson of his sister, took proceedings under Act XXXV of 1858 to obtain a 
certificate of his lunacy. Without going into the evidence that was then given as 
to the state of his mind, — indeed, our attention has not been called to it by 
Mr. Doyne, who evidently felt that tiny Court which had now to decide upon the 
question of sanity would be very much guided by the reports then made, — - 
their Lordships will proceed to consider what it was that was found upon these 
enquiries. * 

The first investigation was made by Mr. Currie. After going through the 
history of the case, he says : “On the evidence before it the Court cannot adjudge 
Syud Mehdi Ali to be a lunatic, and incapable of managing his affairs : and this 
application is, therefore, rejected.” Mahomed, not satisfied with Mr. Currie’s 
decision, appealed to the High Court; and the High Court directed a further 
investigation, which was made by Mr. Edwards, the then Judge of the district. 
In his judgment, Mr. Edwards enters very fully into the evidence, describes an 
interview with Mehdi Ali, and gives the result on his own mind of the evidence, and 
of his interview with Mehdi Ali. The material part of his judgment is this : “ It 
is clear from the statements of the witnesses that they had free access to him, yet 
the only acts they speak to are very trivial, and would be taken as idiotcy rather 
than insanity ; and that he is no idiot is fully proved by reports of both medical 
men who had full opportunity of judging. Ho one who saw Mehdi Ali could eve^ 
declare him to he an idiot. Agreeing in the suggestion in the proceeding of the 
High Court, I directed the attendance of the alleged lunatic at my house for a 
personal interview. The Civil Surgeon was present. I conversed with Mehdi 
Ali for a considerable time on various subjects, avoiding those on which he was 
likely to have been tutored. Neither in appearance, manner, nor conversation 
did he show any unsoundness of mind. He talked sensibly and to the purpose on 
any subject introduced, and replied to questions in a way which showed he fully 
understood them. His memory is evidently good, as he described matters which 
took place many years ago, such as Mr. William Frazer’s murder at Delhi, as well 
as matters of later date. He is now an old man, of upwards of 60 years of age, I 
believe ; and though he may have no pretensions to be an able or clever man, he 
is assuredly not a lunatic, nor is he in any way to be termed incapable of 
mapaging his own affairs.” That is a very strong opinion, not only that Mehdi 
at the time of sound mind, but that, though he was not of strong capacity, 
he ? wa^ competent to manage his affairs and was fairly intelligent upon the subjects 
had spoken. It is to be observed that their Lordships’ attention has 
beep r ^B|d to no evidence which in any way contravenes this report. It may be 
that mi earlier period of his life he was a lunatic, but he had apparently 
recov^| ; ||:|he, time of his brother’s death, and in the early part of 1869 he " 
appear^.mte|f iiaan, ; if not of strong mind,, yet competent to deal with the 
-ordinary • 'The. sub-rogistrar who took bis acknowledgment of the 

i L •• 1 : ; ■; > * . . . • ■ ■ 1 . 



( 807 ) 

mookhtarnamah y to bo hereafter referred to, describes him as whimsical. It appears 
that he lived a secluded life ; that he was a great student of the Koran ; and that 
he did not attend to the practical management of his affairs, but left them very 
much to be conducted by his managers, the last of whom appears to have been 
Ghulam Abbas, his wife’s brother- On the whole, their Lordships have come to 
the conclusion that he was perfectly able to comprehend such a transaction as a 
gift of his property to his wife. 

We now approach thp transaction in question. It is said that on the 1st 
May 1870, Mehdi, in the presence of seven witnesses, made, in the most formal 
way in which a verbal gift could be made, a gift of the property in question to his 
wife, who was present at the time. It is said that the words of gift were repeated* 
three times — that is said by some of the witnesses, though not by all, — and the 
wife in a formal manner expressed her acceptance of the gift. The words said to 
have been used are formal, and probably w T ere purposely formal. It is not alleged 
that, if what is said to have passed really took place, the gift was not a valid one, 
supposing that there was either consideration for it, or a transfer of possession.’' 
But the fact of the gift was denied, and it was strongly contended that if it had 
been intended by Mehdi Ali to give what is, no doubt, a considerable property to 
his wife, he would have taken the proper and ordinary precaution of having some 
document in writing as evidence of the gift, and that the fact that there was no 
such instrument was in itself a strong circumstance against the probability of the 
gift having been made. It was also said that no relatives were present, and that 
none of the neighbours in an independent position were called in to witness and 
sanction the transaction. However, there were seven persons present, including 
two mookhtars and some karindahs. These persons were, no doubt, more or less 
dependent on the family, but no serious effort was made to impeach their evidence 
except so far as the credibility of it is affected by their position. Their Lordships 
are quite prepared to agree with the Subordinate Judge that the Court is bound 
to watch with the greatest care, perhaps even with suspicion, the case of a verbal 
gift set up after the alleged donor’s death ; and if the case had rested upon the 
oral testimony alone, their Lordships probably might not have had this appeal 
before them. It may have been that, in that case, the High Court would not have 
dissented from the view of the oral evidence which had been taken by the Sub- 
ordinate Judge. But the case does not rest on this evidence alone, and it is not a 
%ise where an oral gift is set up, after a man’s death, which had not been heard of 
in his lifetime. An instrument was executed by Mehdi Ali, a mookhtarnamah, to 
carry the gift into effect ; and publicity was given to the fact of the gift having 
been made, which drew forth, from the present appellant and others, opposition in 
* the lifetime of the donor. The gift was made on the 1st May 1870, and about 
six weeks afterwards a mookhtarnamah was executed which contains a reference to 
the gift/and appoints a mookhtar to effect a mutation of names. The terms of the 
mookhtarnamah, and the way in which the gift is referred to, are worthy of great 
consideration. The gift is not cursorily mentioned, but is described so much m 
detail, that if the document was read to Mehdi Ali, and if he had intelligence 
enough to comprehend it, it is impossible that he should not have known that it 
was intended to carry into effect the gift which it alleged that he had made a 
short time before. The recital in the instrument is this ; “ Whereas I have made 
a final verbal gift of all my estates mentioned above, which are my own property 
and possession, without the partnership of any other person, to Mussumat 
Husseini Bibi alias Mehdi Bibi, my lawful wife, with ali the rights appertaining 
thereto and subject to all the liabilities for debts due to the creditors and charge- 
able on the said property; and whereas I have caused the said donee to be put m 
* proprietary, possession of the whole of the said property as my representative, 
under the managership of Syud Gholam Abbas, my manager and general attorney 
$nd brother of the said Mussumat; it is necessary that my (the* executants) 
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name, should be expunged from the Government papers, and that the said Mus 
sumat be entered therein as proprietor and possessor of the said property. I 
accordingly, for the purpose of filing petitions for the mutation of names in respect 
of the above-mentioned properties, hereby appoint Lalla Jassoda Nund, a vakeel of 
the Court and Revenue Agent, and Mir Sabit Ali, Revenue Agent, my mookhtars,” 
in order to obtain the mutation of names. This document is proved in as satis- 
factory a manner as one can possibly expect. The -writer of it is examined as a 
witness. One of the attorneys mentioned in it, who is also called, is a vakeel of the 
Court, and is treated by the High Court as a respectable man. He proves that 
the rnookhtarnamah was executed. The sub-registrar went to the house of Mehdi 
*Ali, and obtained from him verification of the instrument. His evidence has also 
been given. The respondent did not rely upon the formal endorsement of regis- 
tration on the document, but examined the sub-registrar, who proved the manner 
in which it was taken, and in his evidence states : " The document was read to 
(> liim by me; he heard it, and said, c Yes, I have executed it.’ His conduct at that 
time did not show that he was not in his senses. I stayed only so long as was 
necessary for the purpose of registration. Mehdi Ali himself signed the regis- 
tration endorsement ; he did so after having read it.” Unless it be held that the 
sub-registrar is not entitled to credit, or that Mehdi Ali was a man incompetent 
to understand what he heard and read, it is impossible not to perceive that this 
document confirms, in the strongest e way, the evidence of the witnesses who say 
that the gift was made. 

The gift is stated to have been made in consideration of a dower of Rs. 51,000, 
which remained unpaid. It is said that that dower is exorbitant, and there is 
positive evidence that the dower actually agreed upon at the time of the marriage 
was a much less sum ; indeed, of a sum which appears to be almost nominal, little 
more than Rs. 100. In the first place, the Courts do not appear to have given 
credit to the witnesses who have stated that the dower was settled at that small 
sum ; and if the persons who proved the gift are worthy of credit, they are entitled 
to receive credit as to what they proved to have passed with reference to the 
consideration, as well as with reference to the gift itself. Their Lordships cannot 
come to the conclusion that dower was not mentioned, or that the sum which the 
witnesses state was not that which was mentioned. It is unnecessary to affirm 
that that amount of dower had been agreed upon prior to the marriage. It may 
be that Mehdi Ali, though the dower might be only nominal at the time of liiC 
marriage, may have chosen to declare this large dower to be the consideration for 
the gift. He may have thought that it would give validity to the gift to declare 
that the dower was of that amount. It is not necessary by Mahomedan law that 
dower should be agreed upon before marriage ; it may be fixed afterwards. Again, 
the sum itself, although a large one, is not excessive compared with the property 
of the donor. That some dower had been agreed upon is acknowledged f and the 
precise amount, as the High Court says, is not material to sustain the gift, because 
any amount would be a sufficient consideration for that purpose. No doubt, if 
their Lordships were satisfied that Mehdi Ali had not mentioned that sum of 
Rs. 51,000, it would go far to destroy the credit of the witnesses as to the rest of 
the transaction. They cannot, however, come to the conclusion that that sum 
Was not mentioned by Mehdi Ali, whether it was the real amount of dower which 
had been previously agreed upon or not. But if the possession was changed in 
dqnformity with the terms of the gift, that change of possession would he sufficient 

support it, even without consideration. 

^.^P ears a Pphcation for mutation of names was opposed by the 

preset appellant, and that ultimately there was an appeal to the Board of 
appellant in that appeal was the present respondent, the revenue " 
decided against her. The opinion of the Board of Revenue is this : 

■ Ine decided is,. Is appellant in possession or not,?, , It appears jbo me 

. ■ u- , . ’ : " , ; U ’ 
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that the proofs of her possession are many and strong. She has filed dakhilas for 
payment of Government money given in her name as far back as November 1870* 
She paid income tax in 1871 and 1872, for which she holds receipts. She sued a 
tenant for ejectment in 1871, and obtained a decree. The Civil Court of Jaunpur, 
on the 19th February 1869, found that her husband was of sound mind,” and so 
on. ^ The Board* allowed the appeal. Then the present respondent granted a 
zur-i-peshgee lease of part of the property to secure a sum of Rs 2,000, which she 
did as owner, and being dedt with as owner. Their Lordships have come to the 
clear conclusion that there was a change of possession, which, even without con- 
sideration, would be sufficient to support the gift. * 

Various proceedings afterwards took place upon the objection of the appellant. 
The officers, perhaps with reasonable suspicion, declined to effect the mutation of 
names unless Mehdi Ali came before them and authenticated the mookhtarnamah , 
and the petitions presented in his name praying that the mutation might be 
made. While, undoubtedly, an inference might not unnaturally arise from his * 
non-appearance, either that he did not choose to come forward to support the 
gift, or that those who had put forward a false gift prevented his appearing, there 
are circumstances which may explain his absence without making an inference so 
hostile to the case of the respondent. It is evident that Medhi was an infirm 
man, and that he suffered from a painful complaint which made any exertion 
difficult to him ; and, in addition to his physical ailment, he was a man of retired 
and secluded habits, who would be very reluctant to come before a Court and be 
examined. On the whole, therefore, their Lordships think that no inference 
sufficient to overturn the strong case which has been made on the part of the 
respondent in favor of the gift arises from Medhi not having appeared before the 
officers when summoned on the application referred to. It is further to be 
observed that there is nothing improbable in tbe fact that Medhi Ali should make 
a gift of his property to his wife in his lifetime. His father had made such a gilt 
to his two sons, and Naqui, his brother, had given his property in his lifetime to 
his wife. Moreover, it was natural that Medhi should prefer that his property 
should go to his wife rather than to the members of his own family who had 
taken or sanctioned the proceedings in lunacy against him. 

For these reasons, their Lordships think that the judgment of the High 
Court is right ; and they will therefore humbly advise Her Majesty to affirm it, 
Ad with costs. 


The 6th July 1880. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague 1. Smith, 
and Sir Robert P. Collier. 

Shed— Right of Fishery— Title— Adverse Possession— Onus Prohandi— 

Limitation . 

On Appeal from the High Court at Calcutta. 

Radha Gobind Roy Saheb Roy Baliadoor 

versus 

Inglis and another. 

* Even if the settlement papers of a pergunnah show that all which at the tone of 

settlement had been settled for with the then zemindars of the pexgnnnah, jf , ,. n events 

m^htafford an inference that the soil of the hheel remained in toe 

any land reclaimed therefrom would be subject to a fresh assessment of revenue , 
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would o-ive no title to the proprietor of one part of the pergunnali against the proprietor of another part 
of it. W If what was originally settled was the land covered by the water treated as a mouzah, the 
title to that land would pass under the term Julkur Khuluk Shajai to whomsoever that portion of the 
pergunnali might thereafter be transferred. 

Pl a i n tii! having proved his title to the land, defendant was hound to prove that plaintiff has lost it 
by reason of his (the defendant’s) adverse possession for twelve years, which burden, it was held, the 
defendant ha'd not satisfied. 

This was an appeal from a judgment of the High Court of Calcutta of the 
4th April 1878, reversing a decision of the Subordinate Judge of Dinagepore. 

Mr. Leith , Q.C. y and Mr. Graham , Q.C. , for Appellant. 

* Mr. Cowie , Q.C Mr. Macnaghten, Q.C. , and Mr. Boyne for Respondent. 

The question at issue between the parties was as to the ownership of certain 
narrow strips of land in the Purneah district on the margin of a bheel or lake 
which had partially dried up ; and the point for decision, upon which the Courts 

* below differed, was whether those lands, which might originally have formed part 
of the bed of the bheel, belonged to the respondent, who was the admitted owner 
of the fishery there, or whether the appellant to whom the contiguous land on 
the borders of the bheel belonged, was not entitled to the property in dispute by 
reason of his possession and cultivation of it for more than twelve years before the 
institution of the suit. 

The judgment of the Privy Council was as follows : — 

The suit out of which this appeal arises was brought by John Taylor, the 
owner of a talook called Khaneh Alumpore, who sought a declaration of his right 
to and to be restored to possession of a certain quantity of land appertaining to a 
mouzah named Julkur Khuluk Shajai, part of the talook, his case being that this 
was a mouzah originally covered with water, and so forming a large bheel or lake; 
but that in recent times a portion of the land so covered had become dry and 
cultivable during, at least, a part of the year; and he sought to set aside certain 
orders of Magistrates whereby the question of possession had been decided against 
him. The defendant, who is the owner of a neighbouring talook called Gobindpore, 
denied the plaintiffs title to the soil of this Julkur Khuluk Shajai; he made some 
claim to it himself; he disputed that the land in question had ever formed a 
portion of the mouzah, if it was one ; he also relied upon adverse possession for 
more than twelve years before the bringing of the suit. The Subordinate Judge 
decided all the points in favor of the defendant ; his judgment was reversed by 
the High Court, who found that the plaintiff had a title to the soil of the bheel, 
and, therefore, to the land reclaimed therefrom ; that the Statute of Limitation 
did not bar him ; and gave to the plaintiff, though not the whole of the relief 
which he sought, the land within a certain line which will be hereafter referred to. 

From this decision the present appeal has been brought. During^ the pro- 
ceedings Mr. Taylor has died, and he has been succeeded on the record by* Mr. 
Inglis, and Mr. Inglis again by his vendee Grhose, who is now the only respondent. 

The first question is that of the title to the soil of Julkur Khuluk Shajai. 
With reference to the plaintiffs title to talook Khaneh Alumpore there appears 
■ to have been no question, for Mr. Justice Morris, in his judgment, says that it is 
admitted that he is recorded as the owner of that talook. He appears to have 
obtained it — we do not know quite how and when, but it must be assumed 
rightly' — from one BibL Luchmi, who, in 1853, was recorded as the possessor of it. 

, But then comes the question whether the right of the plaintiff in this Julkur 
Khuluk Shajai — the ordinary meaning of julkur being fishery — was, as the 
defendant contends, merely a right of fishery in the bheel, or whether it was, as 
the plaintiff contends, the right to a mouzah covered with water. Certain but- 
warra ^^ars were put in as old as 1799, whereby this julkur, which was certainly" 
then c ^^||fflpu|:ah, was described as belonging to Pergunnah Bhatia Gopalpore ; 
but is given to it in the description, it iA contended that 4* 
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pHft e Onfn? erely aS a ri ght. Tho original settlement papers ofTergunnah 

Lhatia G-opalpoie are not on the Record. If it had appeared therefrom that all 
which at the time of the perpetual settlement had been settled for with the then 
zemindars of the pergunnah was a right of fishery, that might afford an inference 
that the soil of the bheel remained in the Government; or that, at all events, any 
land reclaimed therefrom would be subject to a fresh assessment of revenue. But 
that circumstance would give no title to the proprietor of one part of the per- 
gunnah against the proprietor of another part of it. It is not suggested that the 
law relating to land gamed from a river by gradual accretion applies to land left 
dry by the partial recession of the waters of the bheel. Again, if what was. 
ougmally settled was the land covered by the water, treated as a mouzah. the 
title to that land would pass under the term Julkur Kbuluk Shajai to whomsoever 
that portion ol the pergunnah might thereafter be transferred. In the present 
case, it seems* that this pergunnah, including the mouzah, was divided among 
three poisons, and that one of them was an ancestor of the defendant, and another * 
a person through whom the plaintiff derives his title. An argument has been 
founded on the fact that one of these persons made a sale some time afterwards of 
her share of this mouzah. It is contended that the selling only her share of it 
indicated that it was impartible, and this contention is said to he strengthened by 
the fact that she appears to have sold the entirety of a certain other mouzah. It 
may not be easy to find a satisfactory explanation of this circumstance upon this 
Record ; but their Lordships think it is of little weight when set against the other 
facts proved in the cause. From the early part of the present century down to 
1853 the history of this mouzah is a blank ; but it appears to hheir Lordships 
enough, for the purpose of proving the plaintiff’s title to the soil, that there is an 
extract from the Mehalwari Register in that year, in which Rihi Luchmi, from 
whom he derives his title, is entered by the Government as possessor of the talook 
Khaneh Alumpore, and this same Julkur Khuluk Shajai is described as one of 
the mouzahs of that talook and containing an area of 6,275 acres. This Mehalwari 
Register was made in pursuance of and in accordance w 7 ith a survey in 1847, one 
of the maps of which is before their Lordships, in which this very mouzah is laid 
down as containing an acreage corresponding with the statement of acreage in the 
Mehalwari Register. It would therefore appear that, as between him and the 
Government, Mr. Taylor has clearly a title to the soil of the bheel ; he has also a 
title as against the defendant. It is stated by Mr. Justice Morris that at the time 
of the survey the defendant made no claim whatever for this mouzah, and the 
entries of the Mehalwari Register which follow that which has been read show 
that in 1847 and 1858 no part of it appertained to the talook of Radha Gobind 
, Roy, the defendant. 

A word must be said upon the question of boundary. When the case was 
before the Subordinate Judge, an Airmen was directed to make a map laying 
down the boundaries of the disputed lands. It seems, indeed, that the map of the 
Ameen gave no great satisfaction to the Judge or to either of the parties. Rut 
he was not examined in Court, nor was he directed to make a new map, nor was 
he superseded by the appointment of another Ameen. This map has been taken 
as, at all events, some evidence in the cause. According to the statement of the 
Ameen, he intended the black line drawn upon this map to be in accordance with 
the survey line of 1847, He states that, the defendant not being satisfied, and 
contending that he based the line upon erroneous data, he took the data given 
him by the defendant, and thereupon drew a yellow line which is drawn further 
in towards the lake, and would therefore he more favorable to the defendant ; and 
the High Court state in their judgment that the plaintiff, by way of concession, 
agreed to take the yellow line as his boundary, thereby relinquishing above half 
of what he originally claimed, and the High Court further state that that line 
had been assented to by the defendant. It is now, indeed, stated that that is not 
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so ■ but their Lordships e&nnot help observing that the High Court do not seem 
to have had their attention directed to any misapprehension, if there was one, as 
to what appears to have been conceded by the Counsel for the defendant, and 
under the circumstances they cannot but give credit to the statement of the High 
Court, that this yellow line was practically admitted by him to correspond with 
the boundary line of the xnouzah as laid down in the survey map. 

The question remains, whether the disputed land, which must now fee taken 
all to lie within the yellow line, had or had not beeiS occupied by the defendant 
for 12 years before the suit was instituted, so as to give him a title against the 
« plaintiff by the operation of the Statute of Limitation. On this question, un- 
doubtedly, the issue is on the defendant. The plaintiff has proved his title ; the 
defendant must prove that the plaintiff has lost it by reason of his, the defendant s, 
adverse possession. The High Court came to the conclusion that the defendant 
had^not satisfied the burden of proof thrown upon him, and their Lordships are 
5 not prepared to reverse that judgment. b 

There is undoubtedly some force in the observation of the High Court that 
most of the witnesses of the defendant proved too much ; some of them a posses- 
sion, not of 12 years, but of 20, 20, and even 40 years, and some possession from 
time immemorial. There were those who denied that there had been any change 
whatever in the boundaries of the lake. The Subordinate Judge does not appear 
to have had his attention directed to the very important question when the new 
land formed. He goes the whole length of finding that, for time very much 
beyond that required by the Statute of Limitation, the defendant and his ryots 
and his lessees had been in possession of the disputed land. The High Court 
suggested as an explanation of this, that a large portion of the evidence may 
apply to land outside the disputed land ; but there is undoubted evidence on the 
part of the plaintiff, by witnesses who do not appear to be impeached by the 
Subordinate Judge, and have been believed by the High Court, that the land in 
question, that is, the land within the yellow line, has all been formed quite 
recently, within six or seven years, or at all events within less than 12 years, 
before the commencement of the suit; and if the High Court are right in that 
finding, of course the Statute cannot apply. On the whole, their Lordships have 
come to the conclusion that the High Court was right on both points, — on the 
question of title, and on the question of the application of the Statute. . ^ 

On these grounds they will humbly advise Her Majesty to affirm the judg- 
ment of the High Court, and to dismiss this appeal with costs. 


fi 

The 8th July 1880. 

Present i 

Sir James W» Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P* Collier. 


Hindoo Law and Usage — Soodras — Adoption (by Deed) — Giving and Talcing — 

Construction . 

On Appeal from the High Court at Calcutta , 

> ■ 4 ‘ , ■ 

: « ;; , Mahashoya Shosinath Ghose and others 

, ■ »_ versus 

! ' Srimati Krishna Soondari Dash 

saw no reason to differ from the conclusion of the High Court that the intention of 
the partied th^k'exeettxon of the deeds of gift and acceptance was that the adoption 
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Idopti > on!° mPlete ’ bUt ^ ^ eseoution of them was to be a mere step towards a complete and fall 

and , tak ™g. a child in adoption continues to stand on Hindoo law and on Hindoo 
1;® “^ S -?i 0h * gmn f ^ as is necessary to satisfy the law, even in a case of 

d ’ “ actual delivery of the child by the father ; and it would seem that, 

accotdm p to Hindoo usage, which the Courts should accept as governing the law, the giving and taking 
m adoption ought to take place by the father handing over the child to the adoptive mother, and the 
adoptive mother declaring that she accepts the child in adoption. 

was an a PP ea l a judgment of the High Court of Calcutta of the 
5th February 18 affirming a decree of the District Judge of Bhaugulpore. 


Mr. Cowie , Q.C., Mr, Branson , and Mr, Evans for Appellants. * 

Mr, Boyne and Mr. Woodroffe for Respondent. 

The suit was instituted by the appellant to establish the fact of his adoption 
by fh e respondent who was the widow of Dwarkanath Ghose, a wealthy 
zemindar living near Bhaugulpore, and a leading member of the caste of Northern** 
Kaists, and to recover from her the possession of her husband’s estate, to which, 
failing issue, she had succeeded. The litigation had been pursued for some con- 
siderable time, the case having, in one form or another, undergone — even before 
the present suit was commenced— enquiry and consideration by four different 
Courts in succession, beginning with the principal Sudder Ameen, and ending with 
the Judicial Committee. The suit in its Existing shape had come before two 
Indian tribunals, one being the High Court, who had concurred in holding that 
the appellant had failed to establish his allegation as to the disputed adoption. 
Hence the present appeal to Her Majesty in Council. 

Sir James Cohile delivered judgment as follows : — 

The question in this case is whether the plaintiff has been validly adopted as 
the son of Dwarkanath Ghose, who died on the 30th June 1863, by his widow, 
the defendant. It is admitted that she had authority from her husband for that 
purpose, and the adoption is alleged to have taken place on the 11th June 1864. 

Their Lordships do not propose to go at any length into the facts of the case, 
which are fully and lucidly stated in the two able judgments that are the subject 
of this appeal It is sufficient to refer to a few of them. It appears that the 
widow lost no time in seeking to carry out her husband’s direction to adopt a son. 
*A correspondence, which was carried on chiefly by Soorjonarain Singh, her brother, 
who took the principal part in all these transactions, began in January 1864; from 
which it appears that, whatever unwillingness Srinarain, the natural father of the 
plaintiff, may have felt at first to give his son in adoption, had been overcome 
before the end of the following May. The record contains only the letters written 
by Soorjonarain during this period ; but from them it may be inferred that 
Srinarain, in one or other of his letters that are missing, had stipulated for the 
execution of deeds of gift and acceptance which, if witnessed as was contemplated 
by the reversionary heirs of Dwarkanath Ghose, would afford evidence against 
them of the adoption and of the authority under which it was made. It may also 
be inferred that at one time it was contemplated that the defendant should send 
persons to bring the hoy, without his father, to her house at Bhaugulpore from 
Mahta, his father’s place of residence, in order that she might see him before 
adopting him. Ultimately, however, Srinarain himself accompanied the boy, and 
came to Bhaugulpore on the 7fch June 1864 ; and it may he that there was at 
that time some notion in the minds of all the parties that the adoption would 
then take place. However this may be, it is an undisputed fact that the deeds 
upon the construction of which the determination ot this appeal must now depend 
were executed on the 11th June 1864. It is, on the other hand, equally clear, 
* that the boy, instead of remaining with the defendant in her house, went back 
with his natural father to Mahta on the following day, the 12th June 1864. 
He afterwards returned to the defendants house, together with his brothers, who. 
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at least, were only there on a visit in September 1864, whilst Srinarain was on a 
pilgrimage. The brothers went home in November, but the boy remained in the 
house of the defendant. There appears to have been on the part of the father 
some remonstrance as to this, or, at all events, the expression of a wish that the 
hoy should be sent back to him ; and accordingly the boy was sent back to his 
father's house, in December 1864, as it was expressly stated in the letter which 
accompanied him on his return, agreeably to his fathers order. After that period 
he never returned to the defendant’s house. Further correspondence ensued, and 
ultimately, on the 25th March 1865, Srinarain himself wrote a letter in which, 
"after stating the hoy’s repugnance to leave his own home, the repugnance probably 
being that of his mother to part with him, and the general feeling of the family, he 
ends by saying: “ In this I have no power, as I have already informed you in my 
previous letter ; and now I positively inform you that you all, relinquishing this 
hope, in consideration of the future, for the preservation of the estate, should 
r make dattak-grahan (accepting a son in adoption) or any other arrangement you 
think fit:” pointing evidently to the adoption of another child by tbe defendant. 

In this the defendant appear^to have acquiesced ; but it was suggested on her 
part that the deeds which are in question ought to be cancelled, in order to remove 
the cloud which would otherwise rest on the title of any other boy whom she 
might adopt. For nearly a year Srinarain seems to have thought that this was 
the right and proper thing to be done, atftf to have been willing to concur in it ; 
but in March 1866, he, having probably been advised, during a visit he was then 
paying to Calcutta, that his right to do so was at least questionable, refused to do 
it, and determined to leave things as they were ; not, however, even then insisting 
on the adoption as complete and irrevocable. Thereupon the suit which has been 
before their Lordships on a former occasion was brought by the present defendant, 
seeking to have those deeds cancelled. In the course of that suit the validity of 
the adoption came in question; the Courts in India pronounced against it, and 
decided that the deeds should "be delivered up to be cancelled. On appeal to her 
Majesty, their Lordships were of opinion that the suit was improperly brought, 
and could not be maintained, being one in the nature of a suit for a declaratory 
decree, and brought in the absence of the child said to have been adopted ; and 
they finally dismissed it, leaving every question touching the validity of the 
adoption open.* r 

So matters remained until the plaintiff came of age, and he then brought the 
present suit to enforce his rights as an adopted son. 

The case made by him, and the case tried in the Courts below, was not that 
he had a good title by adoption by virtue of the deeds in question alone ; but 
treated the execution of those deeds as contemporaneous with the performance of 
all the ceremonies incident to an ordinary adoption. There was great conflict of 
evidence upon the case so set up ; and ultimately both the Indian Courts * in 
extremely well-reasoned judgments, found that no such formal adoption, as was 
alleged, ever took place-, and dismissed the suit. A suggestion, however, as 
appears at the end of the judgment of the High Court, was made by one of the 
Counsel for the plaintiff, to the effect that, even if there had been no such formal 
adoption as was alleged, the deeds themselves operated as a complete giving and 
taking of the plaintiff; that that was all that was essential in the case of Sudras ; 
and that the adoption was completed by virtue of the deeds alone. 

- ' 'Their Lordships by their ordinary rule, are precluded from going into the' 
correctness of the findings of the two Courts upon the fact of the formal adoption 
attest# to he proved. This has been fairly admitted by the learned Counsel for 
the app^&nts at their Lordships’ Bar, who have accordingly argued only the 
latter whether the effect of the two deeds was not to, make the ' 
plaintifftfefB'Pipfi) completely the adopted son of Dwarkanath Gho.se, . » 

• p is y. & uby 2 Mb. ■& A. ra. , . , • ■ 



It seems to their Lordships that two questions arise upon this point : first, 
whether, according to Hindoo law, an adoption can be effected, even amongst 
Soodras, by the mere execution, without more, of 'such instruments as those in 
question ; and secondly, whether it was the intention of the parties, when they put 
their hands to those two instruments, that such should be the case, or whether the 
execution of them was not intended to be a mere step in the proceedings which 
were to result at one time or another in a complete and full adoption ? Their 
Lordships ^wi 11 deal with th% last of those questions in the first instance. 

The first tiling that strikes them is the extreme improbability that it should 
have been the intention of the parties to make an adoption by the mere executions 
of the deeds. Yet that such must have been their intention, if there was then a 
complete adoption, follows from the findings of the Courts that nothing more was 
done, or, presumably, intended to be done. Such a course of proceeding seems to 
be in the highest degree repugnant to the ordinary habits, feelings, and usages of 
two Hindoo families both of considerable respectability. That this is so is shown ^ 
by the circumstance that the plaintiff has thought (as the father in the former suit 
thought) it necessary to set up a case of formal and full adoption, with all cere- 
monies, whether necessary or not necessary ; being the case which has been 
negatived by the two Courts. Nor does it appear to their Lordships that the 
terms of the deeds are necessarily inconsistent with the finding of the High Court 
that such was not the intention of the parties. The words of the deeds of accept- 
ance, no doubt, are strong, and are, as translated, in the present tense. Those 
words, according to the translation on the present record, are these : — “I take in 
adoption Sreenain Nogender Chunder Mitter, the second son of your third wife, 
Srim&ti Monmohini, with the consent of all, and according to rule and usage” In 
the record of the former case before their Lordships there is a somewhat different 
and more expanded translation of the same passage, the terms - of which are : — “ I 
do, with the prescribed rights and ceremonies, adopt as my son Nogendro Chundro 
Mittro, your second son by your third wife, Sreemutty Monmohinee.” The words 
“ with the prescribed rights and ceremonies ” are stronger than the words 
“ according to rule and usage ; ” but even taking, as their Lordships do, the latter 
to be the correct translation, it seems to them that the words point to an adoption 
in the customary and formal manner, and to something being done ultra the mere 
execution of those two instruments. 

% Great stress has been laid, by Mr. Branson particularly^ upon the immediate 
registration of the deeds. But as to that, their Lordships think that, although the 
circumstance of registration, as well as that of the execution, of the deeds would, 
of course, be very cogent evidence upon the main issue which was tried in^ the 
. case, namely, whether there had' been a formal and regular adoption; and might, 
if the other evidence that was given upon that point had been nicely balanced, 
have been sufficient to turn the scale; it is of far less weight upon the question 
whether it was the, intention of the parties, without more to treat, the execution 
of the deeds as an adoption. It shows, no doubt, what is fully admitted, that both 
parties then supposed that the adoption would take place at some time. 

Their Lordships, therefore, see no reason to differ from the conclusion to which 
the High Court came upon the whole case,— that it never was the intention of the 
parties that the deeds should operate m the manner contended for. That con- 
tusion they think, is very much fortified by the subsequent correspondence that 
took place /the mode in which the child was treated, going from one house to the 
other ; and the clear willingness of the father at one time to treat the adoption as 
simply inchoate, and something which could be given up, so that the defendant 
mid-ht carry out her purpose of performing the wishes of her husband by a,doptm 
*anbther cMld The Circumstance, moreover, which the Courts have laid great 
stress upon— that' on the occasion of Dwarkanath’s sradh the boy supposed to be 
»* P™*nt, and toot no part in the ceremony-* ttangly con- 
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Amatory of the notion that all parties then considered that at that time the 
adoption was not complete, but remained, to some extent, still in fieri 

That being so, it is unnecessary for their Lordships positively to decide the 
first question ; namely, whether there can be, according to Hindoo law and usage, 
an adoption simply by deed, and without that corporeal delivery and acceptance 
of the child which is almost universally treated as the essential part of an adop- 
tion in the Dattaka form. They desire, however, to say that they §xe very far 
from wishing to give any countenance to the notion that there can be such a 
giving and a taking as is necessary to satisfy the law, even in a case of Soodras, by 
^mere deed, without an .actual delivery of the child by the father. There is no 
decided case which shows that there can be an adoption by deed in the manner 
contended for ; all that has been decided is that, amongst Soodras, no ceremonies 
are necessary in addition to the giving and taking of the child m adoption. The 
mode of giving and taking a child in adoption continues to stand on Hindoo law 
r - and on Hindoo usage, and it is perfectly clear that amongst the twice-born classes 
there could he no such adoption by deed, because certain religious ceremonies, the 
data homam in particular, are in their ease requisite. The system of adoption 
seems to have been borrowed by the Soodras from these twice-born classes ; whom 
in practice, as appears by several of the cases, they imitate as much as they can : 
adopting those purely ceremonial and religious services which it is now decided 
are not essential for them, in. addition to the giving and taking in adoption. It 
would seem, therefore, that according to Hindoo usage, which the Courts should 
accept as governing the law, the giving and taking* in adoption ought to take 
place by the father handing over the child to the adoptive mother, and the adop- 
tive mother declaring that she accepts the child in adoption. 

For these reasons, their Lordships think that no ground has been laid for 
disturbing the judgment of the High Court ; and they will, therefore, humbly 
advise Her Majesty to affirm that judgment, and to dismiss this appeal, with 
costs. 


The 14th July 1880. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, 
and Sir Robert P. Collier. 

Limitation— Title, by Prescription — Act IX of 1871, ss. 24, 27, Sch.& Art 81 
< — Easement — Watercourse ( Obstruction of) — Continuing Nuisances — Prac- 
tice (Privy Council) — Special Appeal . 

On Appeal from the High Court at Calcutta , 

Maharanee Rajroop Koer 
versus 

Syed Abdool Hossein. 

, The Limitation Act IX of 1871 contains two distinct sets of provisions, one relating to the limitation 
of , spits, and the other to. the manner of acquiring' title and rights by possession and enjoyment^ The 
object of' the latter (s. 27) was to make more easy the establishment of rights of this description by 
an enjoyment of 20 years, if exercised under the conditions prescribed by the Act, to give, 
withpip a title to •easements. 

■ W|feJ^refore, an artificial pyne was constructed by the plaintiff’s ancestors on the defendant’s 
land f Or. tie purpose of irrigation more than 20 years ago, any Court which has to deal with the subject 
ought to xel^upLlong enjoyment to a legal origin, and the right so created, is not ip any degree inter* 
fered with. s. 27. ■■ ■ 1 ■ ' 

;';c : 1 ■■ : ■ ■ 
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^ bringing suits for the obstruction of 
t^uipy. {llltlldanUexelc ^ oi such light, if wasteful or improper, to be the subject of a’ future 


Jfr. Woodrqfe for Appellant. 

Mr. C? W. Arathoon for Respondent. 


The facts of the ease are sufficiently stated in the judgment of the Judicial ^ 
Committee, which was delivered as follows by Sir Montague Smith : — 

I his was a Unit brought by Maharajah Ram Kissen Singh Bahadur to esta- 
blish an asserted right to a pyne or artificial watercourse, and also to a tal or 
reseivou, and the water flowing from them through another estate to his own, 
and to obtain the removal of certain obstructions in the pyne. The Maharani, -* 
the present appellant, is his widow. Several questions arising in the suit have 
been finally disposed of in the Courts below, leaving for the decision of their 
Lordships the main question, which arose on the special appeal before the High 
Court, as to the efiecfc of the^Sfeatute of Limitations upon two of the obstructions 
complained of. 

The facts necessary to raise this question, may be shortly stated : The Maha- 
rajah and his ancestors were the owners ofMehal Sunout Purwurya,in the district 
of Gya; and the defendants were the owners of an estate called Mouzah Mora. 
The system of irrigation claimed by the plaintiff embraces an artificial pyne -which 
is fed by a natural river at a point to the south of the defendant’s mouzah. The 
pyne, which runs from the south in a northerly direction, after traversing other 
estates, enters Mouzah Mora, and runs through it, and afterwards through other 
lands to the defendant’s mehal. There is, branching from the main pyne, a channel 
or smaller pyne which helps to feed the tal claimed by the plaintiff. The tal lies 
near the foot of some hills, and is fed partly by the water which runs through the 
channel connected with the pyne, and partly by the rainfall from these hills. It 
appears that there is another channel in a lower part of the tal, which runs from 
it and joins the pyne at a point near a bridge, described in the Moonsiff’s map. 

It is said there were doors or sluices in the bridge by which the flow of the water 
Imd been to some extent regulated, but no question now arises with regard to 
them. The obstructions complained of were twelve in number, consisting of 
dams, cuts, and other modes of obstructing or diverting the water from the pyne. 

The general result of the litigation below is, that the plaintiff succeeded in 
establishing his right to the pyne as an artificial watercourse, and to the use of 
the water flowing through it, except that which flowed through, the branch 
channel, &ut failed to establish his right to the water in the tal, except to the 
overflow after the defendant, as the owner of mouzah Mora had used the water 
for the purpose of irrigating his own land.* That, generally stated, is the result of 
the finding as to the rights of the plaintiff. 

It was found in the Courts below that all the obstructions were unauthorised ; 
and the plaintiff has succeeded below as to all the obstructions, except two, which 
are numbered No. 3 and No. 10. No. 3 is a khund or channel cut in the side of 
the pyne at a point below the bridge which has been spoken of No. 10 is a 
dhonga, also below the bridge, and consists of hollow palm trees so placed as to 
draw off the water in the pyne for the purpose -of irrigating the defendant s land. 
No question arises here as to the fact that those two works are an interruption of 
the plaintiff’s right;, and he would be entitled to succeed as to them, as he has 
succeeded as to° the other obstructions, unless he is prevented from so doing by 
the operation of the Statute of Limitations, ' 

/ The Moonsiff has, found that the Statute opposes a bar to his claim, llie 
1 ‘ ' ' i a , ir2 
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Subordinate Judge was of a different opinion, and reversed the MoonsifFs decree. 
On special appeal to the High Court, the Judges of that Court concurred with the 
MoonsifF, and, reversing the decree of the Subordinate Judge, affirmed the Moon- 
sifFs judgment. 

Before adverting to the Statute, it is necessary to see upon what facts the 
Courts based their decisions. It appears that the MoonsifF found that these 
obstructions had been made more than two, t but less than twenty, years before 
the institution of the suit. The Subordinate Judge found that the two obstruc- 
tions were recently made; and it may be inferred, from his disagreeing with the 
inferences which the Moonsiff drew from certain accounts which were produced, 

" and the comments he made upon the latter’s judgment in dealing with those 
accounts, that he meant to overrule the finding of the Moonsiff that the obstruc- 
tions had existed for two years. If they had not existed for that period, no 
question on the Statute can arise. The High Court, without going into the facts, 
c construed the judgment of the Subordinate Judge as not overruling the Moonsiff 
on the question of fact, and, therefore they assume that these obstructions had 
existed for more than two years before the institution of the suit. 

Their Lordships are disposed to dissent from the view of the High Court, and 
to come to the conclusion that the Subordinate Judge really did intend to over- 
rule the finding of the Moonsiff upon the fact of the length of time during which 
these obstructions had existed ; buk assuming the fact to be as the Moonsiff and 
the High Court have regarded it, namely, that these obstructions had existed for 
more than two but for less than twenty years, they think that no provision of 
the Statute of Limitations interferes with the plaintiff’s right to recover in respect 
of them. 

The Limitation Act, No. IX of 1871, contains two sets of provisions, which 
are in their nature distinct. One relates to the limitation of suits, and prescribes 
the limitation of time for bringing suits after the right to sue has arisen. The 
other set relates to the manner of acquiring title and rights by possession and 
enjoyment. The latter provisions are contained in Part 4 of the Act, and are 
introduced under the heading “ Acquisition of ownership by possession.” They 
enact a mode of acquiring ownership by possession or enjoyment. Section 27 is as 
follows : — “ Where any way or watercourse, or the use of any water or any other 
easement (whether affirmative or negative), has been peaceably and openly enjoyed 
by any person claiming title thereto, as an easement and as of right, without 
interruption and for twenty years, the right to such access and use of light or 
air -way, watercourse, use of water, or other easement shall be absolute and 
indefeasible.” Then there i§/ihis provision, on which the judgment of the Moon- 
siff certainly proceeded ; though whether the High Court proceeded on that, or 
on the part»of the Act which relates to limitation properly so called, may be open 
to doubt. The clause is this : “ Each of the said periods of twenty yesfrs sh&il be 
' taken to be a period ending within two years next before the institution of the 
suit wherein the claim to which such period relates is contested ” 

On the assumption of fact made by the Moonsiff that these obstructions had 
existed for more than two years before the suit, he might be right in finding that 
the plaintiff had not had peaceable enjoyment for twenty years, ending within 
' two years before the institution of the suit, and, therefore, that the plaintiff had 
, ; acquired no title by virtue of this Statute. The object of the Statute was to make 


••'^hope easy the establishment of rights of this description, by allowing an enjoy- 
of twenty years, if exercised undej? the conditions prescribed by the Act, to 
without more, a title to easements. But the Statute is remedial, and is 
neltifecj prohibitory nor exhaustive., A man may acquire a title under it who 
has-i^;Mher right at all, but it does not , exclude, or interfere with other titles 
and acquiring easements. Their Lordships think that in this case there 

is , -upon 'the facts found by the Courts -for presuming the exist-! 

/ - * 
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ence of a grant at some distant period of time. The result of the facts which 
appear in evidence, and the effect of the judgments of the Moonsiff and of the 
Subordinate Judge, are thus stated in the judgment of the HHh Court: 1 The 
evidence shows, and the Courts appear to have found, that the pyne was con- 
structed by the ancestors of the plaintiff a great many years ago, possibly 50 or 60 
y enrs—ee rtainly more than 20 years — for the purpose of irrigation ; and there is 
pait of tlie evidence which indicates that such construction was accompanied with 
certain advantages on the part of the defendants, which compensated them for any 
injury or inconvenience caused by the construction of the pyne/ 1 This beino* an 
artificial pyne, constructed on the land of another man at the distant period found* 
by the Courts, and enjoyed ever since, or at least down to the time of the obstruc- 
tions complained of by tlie plaintiff and his ancestors, any Court which had to 
deal with the subject might, and indeed ought, to refer such a long enjoyment to 
a legal origin, and, under the circumstances which have been indicated, to presume 
a grant or an agreement between those who were owners of the plaintiff s mehal ■ 
and the defendants land by which the right was created. That being so, the 
plaintiff does not require the aid of the Statute ; t and his right, therefore, is not in 
any degree interfered with by the provision in the 27th Section, upon which the 
Moonsiff decided. - % 

This being their Lordships’ view of the case, it becomes unnecessary to 
consider the argument addressed to them by Ur. Woodroffe upon the effect of the 
Clause in the same 27th Section under the head “ explanation,” which defines what 
is to be considered an interruption. Nor is it necessary to consider the doctrine 
laid down in Thomas v. Flight in the Court of Exchequer Chamber, and afterwards 
in the House of Lords, with reference to a similar clause in the English Prescrip- 
tion Act, 

Their Lordships have already observed that it appears to be open to doubt 
whether the High Court did not base its judgment on the part of the Statute 
which relates to limitation properly so called; namely, on Art. SI of Part V. of 
the Second Schedule, which limits the time for bringing suits for the obstruction 
of watercourses to two years “ from the date of the obstruction.” The judgment 
contains this passage : “We find that the plaintiff, in order that he may obtain 
relief in respect of an infringement of his easement, must come into Court within 
two years from the time when such infringement took place.” If the Judges 
fbally meant to apply the limitation of Art. 31 above referred to, their decision 
is clearly wrong ; for the obstructions which interfered with the flow of water to 
the plaintiff’s mehal were in the nature of continuing nuisances, as to which the 
cause of action was renewed de die in dun so long as the obstructions causing 
* such interference were allowed to continue. Indeed, s. 24 of the Statute con- 
tains express provision to that effect. For these reasons, their Lordships are 
of opiniufi that the judgment of the High Court with regard to the two obstruc- 
tions in question cannot be sustained, and that the judgment of the Subordinate 
Judge, as regards these obstructions, ought to be restored. 

There remains to be noticed the contention raised as to the tab Mr. 
Woodroffe has strongly argued that the findings as to the tal in favor of the 
defendant are wrong, and he further* endeavored to show by reference to^ the 
judgments that they were not’ conclusive on that part of the case. Their 
Lordships, however, find that there are distinct judgments of the Moonsiff 
and of the Subordinate Judge to the effect that the defendant had a pro- 
prietary ridht in tire tal and to* the. use of the water in the tal, and that 
the plaintiff had no right to the tal, onto the water in it, except to so much 
as flows out of it in a natural course to the plaintiff’s py ne * \ 0 "J^nt over 
flhw they considered him to : be entitled, but to no more. Their Lordships, 
'Iherefore' have come to;the conclusion that, this case being heard only ’on special 
k|peaJ,'fftis v npt' : open ipithe appellant to impeach those findings ; and that, there- 
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fore so far as this part of the case is concerned, they -must dismiss the appeal. 
The result is, that their Lordships will humbly recommend Her Majesty that both 
the decrees of the High Court 'be reversed ; that the decree of the Subordinate 
Judge be affirmed; and that the decree of the Moonsiff be modified m accordance 

Mr. Woodroffe desired that the language of the Moonsiff s decree with regard 
to the enjoyment, of the water in the tal should be modified. Their Lordships, 
having considered what was addressed to them on this* subject, and the language 
of the Moonsiff s decree, are not disposed to interfere with it, The plaintiff having 
^claimed the whole of the water in the tal, they think that the Moonsiff had to 
determine upon that claim ; and that, having given only a qualified enjoyment 
of the water to the plaintiff, it was necessary, in order to arrive, at what that 
qualified right was, to define the prior right of the defendant. He has done this 
in lam-maon which their Lordships, perhaps, would not have used themselves, but 
- which° is Sufficiently intelligible. The Moonsiff having gone to the spot, and 
having taken apparently great pains with his decision, their Lordships are not 
disposed to alter or interfere with this part of his decree. Substantially, it 
amounts to a declaration that the defendant is entitled to use the water of the tal 
for the irrigation of his estate. If this should be wastefully or improperly done 
with inference to the right declared to belong to him, it may be the subject ol a 
future enquiry. Their Lordships will, therefore, humbly advise Her Majesty to 

the effect above stated. ... 

Their Lordships have considered the question or costs. The plaintiff having 
failed as to part of his appeal, they will follow the course which the High Court 
took, and give no costs to either party. 




